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A 

TREATISE 


OF 


T.IE   PLEAS    OF  THE   CROWN, 


BOOK  11. 


CHAP.  I. 
OF  COURTS  OF  CRIMINAL  JURISDICTION. 


Having,  in  the  first  book,  endeavoured  to  shew  the  nature 
of  criminal  offences,  I  am  now  to  shew,  in  what  manner  the 
offenders  are  to  be  brought  to  punishment. 

In  order   hereto,  I  shall  consider  the   nature  of  the  courts  , 

which  have  jurisdiction  over  such  offences,  and  in  what  manner 
the  offenders  are  to  be  proceeded  against  by  such  courts. 

For  the  better  understanding  of  the  nature  of  such  courts,  I 
shall  premise  some  considerations  concerning  them  in  general, 
and  then  consider  the  nature  of  the  principal  of  them  in  parti- 
cular. 

As  to  the  nature  of  such  courts  in  general,  I  shall  conaider. 
What  is  requisite  to  the  constitution  of  their  authority,  and  what 
is  incidental  to  all  such  courts  in  general. 

Sect,  1.  I  shall  take  it  for  granted.  That  the  king,  being  the  s.  P.  C.  54,55, 
supreme  magistrate  of  the  kingdom,    and  entrusted  with   the  ^  I^H«  Ab. 
whole  executive  power  of  the  law,  no  court  whatsoever  can  have      ^* 
any  such  jurisdiction,  unless  it  some  way  or  other  derive  it  fron^ 
the  crown. 

Sect.  2.  Yet  it  seems  that  the  king  himself  cannot  sit  in  judg-  Dalt.  c.  i. 
ment  upon  any  indictment,  because  he  is  one  of  the  parties  to  S.  P.  C.  54. 
the  suit;  and  therefore  where  it  is  said  in  some  of  our  ancient  or ^3.11. 
histories,  that  our  kings  have  sometimes  sat  in  person,  with  the  speed,  521. 
justices,  at  the  arraignment  of  great  offenders,  probably  it  ought  524. 
not  to  be  intended  that  they  came  as  judges,  but  as  spectators  J^  ^^  g^ 
only,  for  the  greater  solemnity  of  the  proceeding.  Dyer,  isr, 
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(a)  4  Inst.  70,  Sect.  3.  It  is  said  by  Sir  Edward  Coke  («),  that  the  king  has 
71.103.  committed  and  distributed  all  his  power  of  judicature  to  several 
2  R.  3  11.         courts  of  justice;  and  though  it  may  be  argued,  with  the  highest 

probability,  both  from  the  nature  of  the  thing,  and  the  constant 

(b)  Madox,  5  tenor  of  our  ancient  records  and  histories  since  the  conquest  (6), 
to  17.  and  56  ^nd  also  from  the  form  of  all  process  in  the  King's  Bench  and 
Dalt'i.  Chancery,  which  is  always  made  returnable  before  the  king  him- 

(c)  28  Ass.  52.    self(c),  that  in  old  time  our  kings  in  person  often  determined 

causes  between  party  and  party,  proper  for  those  courts ;  yet  at 
this  day,  by  the  long,  constant,  and  uninterrupted  usage  of  many 
ages,  our  kings  seem  to   have  delegated  their  whole  judicial 

(d)  4  Inst.  73.    powcF  to  the  judgcs  of  their  several  courts  (d),  which,  by  the 
iComm.  268.     same  immemorial  usage,  have  gained  a  known  and  stated  juris- 
diction, regulated  by  certain  and  established  rules,  which  our 
kings  themselves  cannot  alter  without  an  act  of  parliament. 

6  H.  7.  4.  Sect.  4.  For  it  seems  to  be  clearly  agreed,  that  the  king  cannot 

B.Pat.  53.  give  any  addition  of  jurisdiction  to  an  ancient  court,  but  that  all 

4^^nst.  i2o.  g^^j^  courts  must  be  holden  in  such  manner,  and  proceed  by  such 

6  Co.  11.  rules  and  in  such  cases  only,  as  their  known  usage  has  limited 

2  Hale,  105.  and  prescribed ;  and  from  hence  it  followeth,  that  as  the  court 

4Term^Rep.  ^^  King's  Bench  cannot  be  authorised  to  determine  a  mere  real 

111.  action  between  subject  and  subject,  so  neither  can  the  court  of 
Common  Pleas  to  inquire  of  felony  or  treason. 

4  Inst.  87.  Sect.  5.  Nay,  it  is  said  by  some,  that  the  king  is  so  far  re- 

1  Sid.  338.  strained  by  the  ancient  forms  in  all  cases  of  this  nature,  that  his 

grant  a  mere"°  grant  of  a  judicial  office  for  life,  which  has  been  accustomed  to 

spiritual  juris-  be  granted  only  at  will,  is  void. 

diction,  as  to 

ordain,  institute,  &c.  to  a  lay  person,  nor  can  he  exercise  thera  himself;  but  must  administer  those  laws 

by  bishops,  as  he  does  the  common  law  by  judges.     Cro.  Eliz.  259.  314. 

42  Ass.  12,13.  Sect.  6.  And  the  law  is  so  jealous  of  any  kind  of  innovation 
4  Inst.  164.  in  a  matter  so  highly  concerning  the  safety  of  the  subject,  as  not 
F  N°™iio.^  ^o  endure  any  the  least  deviation  from  the  old  known  stated 
B.  Indict.  22.  forms,  however  immaterial  it  may  seem;  as  will  be  more  fully 
38.    12C0.31.  shewn  in  chapter  the  fifth,  sect.  2. 

42  Ass.  5.  Sect.  7.  From  the  like  reason  it  follows,  that  commissions  to 

B^  Commiss,  3.  seize  the  goods  and  imprison  the  bodies  of  all  persons  who  shall 

s^lnst.  54.  478.  ^e  notoriously  suspected  of  felonies  or  trespasses,  without  any 

12  Co.  30, 31.  indictment  or  other  legal  process  against  them,  are  illegal  and 

(a)  See  the  case  [^  ^^)^ 
of  General  War-  ^  ^ 
rants,  11  St.  Trial. 

Sect.  8.  And  it  is  said,  that  the  king  cannot  grant  any  new 
commission  whatsoever  that  is  not  warranted  by  ancient  prece- 
dents, however  necessary  it  may  seem,  and  conducive  to  the 

(b)  4  Inst.  163.  public  good ;  and  therefore  (b)  commissions  to  assay  weights  and 
245.  ^  measures,  being  of  a  new  invention,  were  condemned  by  parlia- 

(c)  2  Inst!*478.    ^^^^'      -^^^^  ^^  is  said  by  (c)  Sir  Edward  Coke,  that  the  king 

could  not  authorise  persons  to  take  care  of  rivers  and  the  fishery 
therein,  according  to  the  method  prescribed  by  the  statute  of 
Westminster  the  Second,  c.  47.  before  the  making  of  that  statute. 

Sect.  9.  As  all  judges  must  derive  their  authority  from  the 

crown  by  some  commission  warranted  by  law,  they  must  also 

^  exercise 
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exercise  it  in  a  legal  manner,    and  hold  their  courts  in  their  («)  i  R.  Abr. 
proper  persons;  for  they  cannot  act  by  (a)  deputy,  nor  any  way  g Modern, 87. 
transfer  their  power  to  another,  as  the  (6)  judges  of  ecclesiastical  9e.  4.  30,  si. 
courts  may,  Sw""^-?;^^* 

•^  (6)  Latch.  7. 

Sect.  10.   (c)  But  it  seems,    that  regularly  where  there   are  (c)B.Cor.2oi. 
divers  judges  of  a  court  of  record,  the  act  of  any  one' of  them  is  23?*%^^*^^* 
effectual,  especially  if  their  {d)  commission   do  not   expressly  39h!^6.  41. 
require  more.  S.  P.  C.  53. 

Con.  Dalis.  24.     Hob.  70.     2  R.  Ab.  673.     Crom.  121.    (d)  27  Ass.  23.    2  R.  Abr.  677. 

Sect.  11.  It  hath  been  (e)  resolved,  that  by  the  common  law  (e)  Dalis.  15. 
all  patents  of  the  justices  of  either  bench,  barons  of  the  exche-  ^^"^'  ^^^^ 
quer,  sheriffs,  escheators,  commissioners  of  oyer  and  terminer,  i  And.  44. 
gaol-delivery,  and  of  the  peace,  are  determined  by  the  death  of  'lE.  4.44. 
the  kuig  who  made  them.     Also  it  seems  (f)  certain,  that  at  the  ^'/"J^^j  ^^* 
common  law  (before   1  Edw.  6.  c.  7.  set  forth  more  at  large  Crom.  Jur.igG. 
ch.  6.)  if  one  had  been  convicted  of  any  offence  before  any  such  (/)  7  Co.  3i. 
commissioners,  and  the  king  had  died  before  judgment,  no  judg-  jf^or. ^66.^* 
ment  at  all  could  have  been  given,  because  the  king  was  dead  for  (/j)  Dalis.  15. 
whom  the  judgment  was  to  have  been  given,  and  because  the  Dy- 165. 
authority  of  the  judges  was  determined.     Also  it  is  said,  that  at  ^j^y\^Q' 
(g)  common  law  a  person  attainted  in  the  time  of  a  former  king,  b.  Cor.  201. 
could  not  have  been  executed  without  a  new  warrant.     Yet  it  Commiss.  19. 
hath  been   adjudged,   that  the   authority  of  (h)  a   coroner   or  q^^.™' e"^.  4^^' 
verderor  ceases  not  by  the  demise  of  the  king  in  whose  reign  b.  Officer,  25. 
they  were  chosen;  and  that  the  office  of  a  (i)  sheriff',  in  such  denied  in 
places  where  he  is  chosen  by  a  corporation  having  by  its  charter  S.  P.C.  49. 
the  inheritance  of  the  office,  does  not  determine  by  the  demise  ^*)  ^  ^°'  ^^* 
of  the  king;  from  whence  it  seems  also  to  follow,  that  no  other 
corporation  officer,  who  by  the  charter  is  invested  with  any  judi- 
cial authority,  loses  it  by  such  demise. 

Sect.  12.  And  to  prevent  the  disorders  and  other  inconve-  L.Raym.  747. 
niences  which  may  happen  upon  the  death  of  a  king,  from  the 
want  of  persons  armed  with  competent  authority  to  execute  the 
laws,  before  the  successor  can  have  time  to  appoint  others,  it 
was  enacted  by  7  and  8  Will.  3.  c.  27.  s.  21.  "  That  no  com- 
**  mission,  either  civil  or  military,  shall  cease,  determine,  or  be  ~ 

"  void,  by  reason  of  the  death  and  demise  of  his  said  majesty,  or 
**  of  any  of  his  heirs  or  successors,  kings  or  queens  of  this  realm; 
*'  but  that  every  such  commission  shall  be,  continue,  and  remain 
*'  in  full  force  and  virtue,  for  the  space  of  six  months  next  after 
"  any  such  death  or  demise,  unless  in  the  meantime  supferseded. 
*'  determined,  or  made  void  by  the  next  and  immediate  successor, 
**  to  whom  the  imperial  crown  of  this  realm,  according  to  the 
*'  act  of  settlement  in  the  said  statute  before-mentioned,  is  limited 
***and  appointed  to  go,  remain,  or  descend." 

Sect.  13.  And  by  1  Anne,  st.  1.  c.  8.  s.  2.  "  No  patent  or 
*'  grant  of  any  office  or  employment,  either  civil  or  military,  here- 
"  after  to  be  made,  shall  cease,  determine,  or  be  void,  by  reason 
"  of  the  death  or  demise  of  any  king  or  queen  of  this  realm ;  but 
"  every  such  patent  or  grant  shall  be,  continue,  and  remain  in 
*'  full  force  for  six  months  next  after  any  such  death  or  demise, 
**  unless  in  the  meantime  superseded,  determined,  or  made  void 
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The  proceedings 
on  an  informa- 
tion in  the 
nature  of  qito 
warranto  are  not 
abated  by  tlie 
demise  of  the 
crown,  Stra. 
782. ;  but  the 
king's  writ  of 
error  in  a  quare 
impedit,  abates 
by  his  death. 
Stra.  843. 
(b)  Held  to  ex- 
tend to  a  scire 
facias,  brought 


OrigiRally 
judges  were 
appointed 
durante  bene 
placito,  4i  Inst. 
75. 


"  by  the  next  immediate  successor,  to  whom  the  crown  is  limited 
"  and  appointed  to  go,  remain,  or  descend." 

By  1  Anne,  st.  1.  c.  8.  s.  5.  "  No  commission  of  assize, 
*'  oyer  and  terminer,  general  gaol-delivery,  or  of  association, 
"  writ  of  admittance,  writ  of  si  non  omnes,  writ  of  assistance,  or 
"  commission  of  the  peace,  shall  be  determined  by  the  death  of 
"  any  king  or  queen  of  this  realm;  but  every  such  commission 
"  and  writ  shall  be  and  continue  in  full  force  for  six  months  next 
"  ensuing,  notwithstanding  such  demise,  unless  superseded  and 
"  determined  by  the  next  successor:  And  also  no  original  writ, 
"  (a)  writ  of  nisi  prius,  commission,  process,  or  proceedings 
"  whatsoever,  in,  or  issuing  out  of,  any  court  of  equity,  nor  any 
"  process  or  proceedings  upon  any  office  or  inquisition,  nor  any 
"  writ  of  certiorari,  or  habeas  corpus,  in  any  matter  or  cause, 
"  either  criminal  or  civil,  nor  any  writ  of  attachment  or  process 
for  the  repeal  of  <*  for  contempt,  &c.  shall  be  determined,  abated,  or  discontinued, 
Lucas  -3*5"*'  '*  by  t^6  demise  of  any  king  or  queen  of  this  realm ;  but  every 
"  such  writ,  &c.  shall  remain  in  full  force,  to  be  proceeded  upon, 
**  as  if  such  king  or  queen  had  lived." 

t  Also  by  12  and  13  Will.  3.  c.  2.  (which  limits  the  crown  to 
the  princess  Sophia)  it  is  enacted,  "  That  after  the  said  limita- 
"  tion  sliall  take  effect  in  the  manner  mentioned  in  the  act, 
"  judges^  commissions  shall  be  made  quamdiu  se  bene  gesserint, 
"  and  tbeir  salaries  ascertained  and  established;  but  upon  the 
'*  address  of  both  houses  of  parliament  it  may  be  lawful  to 
"  remove  them." 

f  And  for  the  purpose  of  rendering  more  effectual  the  provi- 
sions of  the  above  statute,  it  is  enacted  by  1  Geo.  3.  c.  23. 
"  That  the  commissions  of  judges  for  the  time  being  shall  be, 
"  continue,  and  remain  in  full  force,  during  their  good  behaviour, 
"  notwithstanding  the  demise  of  his  majesty,  or  of  any  of  his 
"  heirs  and  successors. — Provided  always,  that  it  may  be  lawful 
"  to  remove  any  judge  or  judges  upon  the  address  of  both  houses 
"  of  parliament." 

As  to  what  is  incidental  to  all  such  courts  in  general,  I  shall 
only  take  notice  of  the  following  particulars : 

SecL  14,  First,  That  all  courts  of  this  kind  must  be  courts 
rarr«^'i28^^^*  of  (6)  record;  for  a  court  which  is  not  of  record,  cannot  impose 
Reg.  111.  '  ^"y  ^^^  on  an  offender,  nor  award  a  capias  against  him,  nor  even 
hold  plea  of  a  common  trespass  vi  et  armis.  From  hence  it 
clearly  follows,  that  no  proceedings  of  any  court  of  criminal 
jurisdiction  can  be  removed  into  a  superior,  but  by  writ  of  error, 
or  certiorari;  and  that  no  averment  can  be  taken  against  the 
truth  of  any  thing  recorded  in  any  such  court  (c) ;  and  that  all 
courts  of  common  law  that  have  power  given  them  to  fine  and 
imprison,  are  thereby  made  courts  of  record. 

Sect.  15.  Secondly,  That  {d)  all  such  courts  may  enjoin  the 
people  to  keep  silence  under  a  pain,  and  impose  reasonable  fines, 
not  only  on  such  as  shall  be  convicted  before  them  of  any  crime 
on  a  formal  prosecution,  but  also  on  all  such  as  shall  be  guilty 
of  any  contempt  in  the  face  of  the  court,  as  by  giving  oppro- 
brious language  to  the  judge,  or  obstinately  refusing  to  do  their 

duty 


F.  N.  B.  85. 
16. 239. 

1  R.  Abr.  543. 
Co.  Lit.  117. 

2  Lev.  93. 
1  Mod.  215. 

3  Lev.  205. 
8  Co.  38. 

(c)  Salk.  200. 

<d)llH.6.  12. 

I  R.  Abr.  219. 
8  Co.  38. 

II  Co.  43. 
C.EIiz.581. 
1  Sid.  145. 

B.  Leet,  12.  36. 


Ch.  1.  JURISDICTION  IN  GENERAL.  5 

duty  as  officers  of  the  court;  and  it  is  said,  that  all  such  courts, 

except  the  court*leet,  may  also  imprison  all  such  offenders.  Also 

it  seems,  (a)  that  even  a  court-leet  is  so  far  intrusted  with  the  (^)^-  N-  B.  82. 

keeping  of  the  peace  within  its  own  precinct,  that  the  steward  of  Lamb!c^3. 

it  may,  by  recognizance,  bind  any  person  to  the  peace,  who  shall  lo  H.  6.  lo. 

make  an  affray  in  his  presence,  sitting  the  court,  or  may  commit  ^J^^-  '^• 

him  to  ward,  either  for  want  of  sureties,  or  by  way  of  punish-  seems  con! 

ment,  without  demanding  any  sureties  of  him;  in  which  case  he 

may  afterwards  impose  a  fine  according  to  his  discretion;  from 

whence  it  follows,  a  fortiori,  that  other  superior  courts  of  record 

have  the  like  power. 

Sect,  16.  Thirdly,  That  no  judge  of  any  such  court  is  com-  i  h.  7.  26. 
pellable  to  deliver  his  opinion  before-hand,  in  relation  to  any  3  Inst.  29. 
question  which  may  after  come  judicially  before  him. 

Sect,  17.  That  no  such  judge  is  any  way  punishable  for  a  mere  2  R.  Ab.  77. 
error  of  iudgment,  as  hath  been  more  fully  shewn  in  the  first  5*  ^"^*^**  ^^• 

u      }        U  i<y         \    n  Crorap.l 21,122. 

book,  chap.  17.  sect.  o.  Salk.201. 

Sect.  18.    It  is  questioned,  whether  all  courts  of  record  may  Lamb.  403. 
not  discharge  any  person  arrested  during  his  journeying  to  or  Qu.  iKeb.  845. 
from  such  courts,  or  necessary  attendance  there,  by  process  from  J  Brown  15 
any  other  court :  however,  it  seems  to  be  agreed,  that  any  such  Raym.  100.  * 
court  may  discharge  a  person  who  shall  be  so  arrested  in  the  B.  Priv.  35. 

farp  nf  if  (h\  Crora.  180. 

tace  ot  it.^A?)  GiIb.Cas.308. 

2  Stra.  987.  6  Mod.  66.  10  Mod.  333.  1  Bar.  K.  B.  251.  Cooke's  Bank.  Laws,  291.  2  Black.  1113. 
1  Black.  410.  (6)  But  this  privilege  does  not  extend  to  capital  crimes,  and  therefore  a  defendant  may, 
on  appearing  on  a  recognizance,  be  arrested  on  a  new  warrant  for  treasonable  practices.  Rex  v,  Kelly, 
Stra.  530. 
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OF  THE  COURT  OF  THE  HIGH  STEWARD  OF 
ENGLAND. 

And  now  I  am  to  consider  the  nature  of  the  principal  courts  of  13  H.  8.  ii. 
criminal  jurisdiction  in  particular.  Prynneonthe 

4  Institutes,  46. 
First,  The  court  of  the  high  steward  of  England. 

Secondly,  The  court  of  king's  bench. 

Thirdly,  The  court  of  the  constable  and  marshal. 

Fourthly,  The  court  of  the  justices  of  oyer  and  terminer. 

Fifthly,  The  court  of  the  justices  of  gaol-delivery. 

Sixthly,  The  court  of  the  justices  of  assize  and  nisiprius. 

Seventhly,  The  court  of  conservators ;  justices  of  the  peace; 
and  the  sessions. 

Eighthly,  The  court  of  the  coroners. 

Ninthly,  The  sheriff's  tourn. 

Tenthly,  The  court  leet. 

Sect. 
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4  Inst.  58,  59. 
Madox,  33. 

1  Coram.  269. 
4  Coram.  259. 
Barr.  234. 
Kely.  56. 
Cromi.  of  Courts, 
84. 

rieta,  1.  2.  c.  2, 
3. 

2  Hale,  7. 

1  Hale,  350. 
Foster,  142. 
Lords  Journ. 
12th  May,  1679. 
Com.  Journ. 
15th  May,  1679. 

3  lust.  28. 
13  H.  8.  11. 

4  Inst.  59. 

S.  P.  C.  152. 
Post,  ch.  44. 


Sect.  1.  The  office  of  High  Steward  of  England  was  anr 
ciently  hereditary,  not  having  been  granted  to  any  one  since  the 
reign  of  King  Henry  the  Fourth,  but  only  j^ro  hac  vice,  either  for 
the  trial  of  a  peer  on  an  indictment  for  a  capital  offence,  or  for 
the  determination  of  the  pretensions  of  those  who  claim  to  hold 
by  grand  serjeanty,  to  do  certain  honourable  services  to  the  king 
at  his  coronation. 

It  seetns  needless  to  make  a  particular  inquiry  concerning  the 
authority  of  the  court  of  this  high  officer,  of  which  very  little 
mention  is  made  in  our  ancient  records  or  law  books;  and  there- 
fore I  shall  content  myself  with  remarking,  in  this  place,  in  gene- 
ral, that  anciently  the  duty  of  this  office  consisted  in  supervising 
and  regulating,  next  under  the  king,  the  administration  of  justice, 
and  all  other  affairs  of  the  realm,  whether  civil  or  military,  and 
that  no  one  under  the  degree  of  nobility  is  capable  of  so  honour- 
able a  post;  and  for  the  particular  manner  of  executing  this  office 
in  the  trial  of  a  peer,  I  shall  refer  the  reader  to  the  chapter  con- 
cerning the  Trial  of  Peers.(l) 


CHAP.  III. 


Ante,  2.      f 

Mad.  19.21. 

135. 

Q  Hale,  6. 

1  R.  A.  94,  95. 

2  Inst.  24. 
Vide  Introduc- 
tion to  Cromp. 
Pract.  passim. 

3  Coram.  41. 

4  Coram.  262. 
Reeves's  His. 

j:.L. 

Madox,  543. 
Co.  Lit.  71. 
2  Inst.  21 ,  22. 
Dyer,  187. 
Cromp.  C.  78. 
12  Co.  64. 


OF  THE  COURT  OF  KING^S  BENCH. 

The  whole  jurisdiction  which  is  now  distributed  among  the 
several  courts  of  Westminster-Hall,  seems,  in  the  first  reigns 
after  the  conquest,  to  have  been  lodged  in  one  court,  commonly 
called  The  King's  Court,  wherein  justice  is  said  to  have  been  ad- 
ministered sometimes  by  the  king  himself  in  person,  and  some- 
times by  the  high  justicier,  who  was  an  officer  of  very  great  au- 
thority, and  used,  in  the  king's  absence  beyond  sea,  to  govern  the 
realm  as  vice-roy. 

Sect.  2.  Out  of  this  court  the  courts  of  Common  Pleas  and 
Exchequer  seem  to  have  been  derived,  some  time  before  the 
making  of  the  statute  of  Magna  Charta;  the  former  of  which 
courts  properly  determines  pleas  merely  civil,  and  the  latter  those 
relating  to  the  revenue  of  the  crown.  After  the  erection  of  these 
courts,  the  supreme  court  seems,  by  degrees,  to  have  obtained 
the  name  of  The  Court  of  King's  Bench,  and  hath  always  re- 
tained 


(1)  There  are  two  distinct  and  independent 
courts  in  which  a  lord  high  steward  is  occasionally 
appointed  to  preside.  First,  the  court  of  the  lord 
high  steward.  Secondly,  the  court  of  our  lord  the 
king  in  parliament.  The  first  court  is  instituted, 
by  commission,  for  the  trial  of  peers  indicted  for 
treason,  felony,  or  misprision  thereof  during  the  re- 
cess of  parliament;  in  which  the  high  stev^ard  sits 
as  sole  judge  in  matters  of  law :  and  the  lords  triors 
as  judges  in  matters  of  fact.  They  cannot,  there- 
fore, interfere  with  him  in  regulating  the  modes  of 
proceeding,  nor  ought  he  to  intermix  with  them 
upon  the  decision  of  facts. — Foster,  23S.  4  Coram. 
260.  The  second  court  is  the  house  of  peers  act- 
ing in  its  judicial  capacity,  founded  in  irameraorial 
usage  and  the  law  and  custom  of  parliament ;  and 


all  proceedings,  whether  upon  a  writ  of  error,  im- 
peachment, or  indictment  removed  by  certiorari, 
are  in  contemplation  of  law  proceedings  before  the 
king.  In  the  trial  of  a  peer,  indeed,  for  a  capital 
offence,  it  hath  been  usual  to  appoint  a  lord  high 
steward  during  the  trial,  and  until  judgment  is 
given,  for  the  sake  of  order,  regularity,  and  dig- 
nity ;  but  this  appointment  does  not  alter  the  na- 
ture and  constitution  of  the  court:  and  in  this 
court  every  temporal  peer  hath  a  right  to  be  pre- 
sent during  every  part  of  the  proceeding,  and  to 
vote  upon  every  question  both  of  law  and  fact;  the 
decision  of  which  is  guided  by  the  majority,  and  in 
which  decision  the  lord  high  steward  mixes  merely 
as  a  peer,  and  iu  uo  other  right. — foster,  141, 
U2, 143. 
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tained  a  supreme  jurisdiction  in  all  criminal  matters,  and  also  in 
certain  personal  causes,  and  is  still  supposed  to  have  always  the 
king  himself  in  person  sitting  in  it. 

For  the  better  understanding  the  nature  of  this  court,  I  shall 
consider  the  following  particulars : — First,  In  what  manner  it 
corrects  all  kinds  of  misdemeanors  of  all  persons  in  general. 
Secondly,  How  far  it  reforms  inferior  courts.  Thirdly, 
How  far  its  presence  suspends  the  power  of  all  other  courts. 
Fourthly,  What  rules  are  to  be  observed  in  the  form  of  its  pro- 
ceedings. 

Sect.  3.  As  to  THE  FIRST  POINT,  It  is  Certain,  that  this  court  is  2  Hale,  c.  1. 13. 
intrusted  with  the  highest  jurisdiction,  not  only  over  all  capital  ^^^"^{q^' 
offences,  but  also  all  other  misdemeanors  whatsoever  of  a  public  i  RoU.  225. 
nature,  tending  either  to  a  breach  of  the  peace,  or  to  the  op-  4  Inst.  ri. 
pression  of  the  subject;  or  to  the  raising  of  faction,  controversy,  IrljJ^^^i'go 
or  debate;  or  to  any  manner  of  misgovernment:  so  that  whatso- 
ever crime  is  manifestly  against  the  public  good,  it  comes  within 
the  conusance  of  this  court,  though  it  do  not  directly  injure  any 
particular  person;  neither  can  any  private  subject,  who  has  not 
forfeited  his  right  to  the  protection  of  the  law,  suffer  any  kind  of 
unlawful  violence  or  gross  injustice  against  his  person,  liberty,  or 
possessions,  from  any  person  whatsoever,  without  a  proper  re- 
medy from  this  court,  not  only  for  satisfaction  of  the  private  da- 
mage, but  also  for  the  exemplary  punishment  of  the  offender. 

Sect.  4.  Neither  is  it  necessary  in  a  prosecution  of  any  such  i  Sid.  168. 
offence  in  this  court,  to  shew  a  precedent  of  the  like  crime  for-  ^  ^"^*  ^'  ^^^* 
merly  punished  here,  agreeing  with  the  present  in  all  its  circum- 
stances; for  this  court  being  the  custos  morum  of  all  the  subjects 
of  the  realm,  wherever  it  meets  with  an  offence  contrary  to  the 
first  principles  of  common  justice,  and  of  dangerous  consequence 
to  the  public,  if  not  restrained,  will  adapt  such  a  punishment  to 
it  as  suitable  to  the  heinousness  of  it. 

Sect.  5.  And  so  high  a  trust  doth  the  law  repose  in  the  justice 
and  integrity  of  this  court,  as  generally  to  leave  it  to  the  discre- 
tion of  its  judges  to  inflict  such  fine  and  imprisonment,  and  even 
infamous  punishment,  on  offenders,  as  the  nature  of  the  crime, 
considered  in  all  its  circumstances,  shall  require ;  neither  doth  it  So  they  may 
confine  them  to  make  use  of  their  own  prison,  but  leaves  them  at  direct  their  war- 
liberty  to  commit  offenders  to  any  prison  in  the  kingdom  which  comtlblei !!f^ 
they  shall  think  most  proper,  and  doth  not  suffer  any  other  court  England. 
to  remove  or  bail  any  persons  condemned  to  imprisonment  by  ^^^  ^'°g  ""•  __ 
them.  White,  B.R.H. 

Moor,  666.    1  Sid.  145. 

Sect.  6.   Also  this  court  hath  such  a  sovereign  jurisdiction  in  Dalis.  25. 
criminal  matters,  that  it  may  proceed  as  well  on  indictments  Carth.  6. 
found  before  other  courts,  and  removed  into  this  hy  certiorari,  as  \  Mod!  35. 
on  indictments  or  informations  originally  commenced  in  it,  whe-  44  E.  3.  si. 
ther  the  courts  before  whom  such  indictments  were  found  be  de-  Cromp.  Jur. 
termined,  or  suspended,  or  still  in  esse,  and  whether  the  proceed- 
ings be  grounded  on  the  common  law,  or  on  some  statute  making 
a  new  law  concerning  an  old  offence,  and  appointing  certain  jus-     . 
tices  to  execute  it,  as  the  statutes  of  forcible  («)  entries,  and  Book  i.°*      * 

the 
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(a)  C.  Car.  465.  the  statute  («)  of  Philip  and  Mary  against  persons  taking  away 
^Md^^s  f^"iales  under  the  age  of  sixteen  from  their  guardians^^)  &c. 
129,°130.^  '  Neither  doth  a  statute  which  appoints,  that  all  crimes  of  a  certain 
(6)3Keb.  75.  denomination  shall  be  tried  before  certain  judges,  exclude  the 
94.106.273.  jurisdiction  of  this  court,  without  express  negative  words;  upon 
2  Jones'ssf  ^*  which  ground  it  has  been  resolved,  That(c)  33  Hen.  8.  c.  12. 
1  Mod. '45.  which  enacts,  That  all  '*  treasons,  &c.  within  the  king's  house 
Burr.  1042.  *'  shall  be  determined  before  the  lord  steward  of  the  king's  house. 
Strange  302.  ''  &€."  does  not  restrain  this  court  from  proceeding  against  such 
2Hale,  5. 9.  ofFences.  But  where  a  statute  creates  a  new  offence, (c?)  which 
10  Rep.  73.       was  not  taken  notice  of  by  the  common  law,  and  erects  a  new 

1  RoL^92f^'      jurisdiction  for  the  punishment  of  it,  and  prescribes  a  certain  me- 

(d)  1  Sid.  296.    thod  of  proceeding,  it  seems  questionable  how  far  this  court  has 

2  Hale,  5.  an  implied  jurisdiction  in  such  a  case. 

Cro.Jac.643.  ... 

Sect.  7.    But  it  is  certain  that  the  law  has  so  high  a  regard  to 

(e)  22  E.  3.  6.  this  court,  that  it  will  not  suffer  a  record  {e)  regularly  removed 
2  Hale,  3^  into  it  from  an  inferior  one,  to  be  remanded  {f)  after  the  term  in 
40  Ass  1{9.  which  it  came  in  (except  in  some  few  (g)  special  cases);  yet  if  the 
1  R.  Ab.  492.  justices  perceive  that  there  is  any  practice  in  endeavouring  to  re- 
534.  move  any  such  record,  or  that  the  sole  intention  of  such  removal 
S  P.'c^fsB  ^^  ^^^  delay  of  justice,  they  may,  on  their  discretion,  refuse  to  re- 
(/)  1  Rol.  85.  ceive  such  record,  and  may,  before  it  is  filed,  remand  it  back 
ig)C.  Car.  297.  again,  for  the  expedition  of  justice;  and  upon  this  ground,  (A)  as  I 
1  I^v?223^^^   suppose,  where  one  (who  had  pleaded  not  guilty  to  an  appeal 

1  Sid.' 329.  below,  and  at  his  trial  had  challenged  so  many  of  his  jury  that  the 
(h)  4  Inst.  74,  inquest  could  not  be  taken  for  want  of  jurors,  whereupon  a  new 
Stran  e  440  distringas  was  awarded)  removed  himself  into  the  court  of  King's 
5  Com. big.  *  Bench,  he  was  ordered  to  be  remanded.  Also  by  the  construction 
397.  of  the  statutes  which  impower  the  common-law  courts  of  West- 
B^  Com  162  ini"ster  to  grant  a  nisi  prius{i)  for  the  trial  of  issues  joined  in 
231.  *  *  those  courts,  the  justices  of  the  King's  Bench  may  grant  such 
(t)  4  Inst.  74.  trial,  as  well  in  cases  of  treason  and  felony  as  in  other  common 
Ray.  364.  cases  ;  because,  for  such  trial,  not  the  record  itself  is  sent  down, 
(k)  Cowp.843.  but  only  the  transcript  of  it.(^') 

Sect.  8.  And  by  6  Hen.  8.  c.  6.  it  is  recited,  "  That  divers 
felons  and  murderers,  upon  feigned  and  untrue  surmises,  had 
oftentimes  removed  as  well  their  bodies  as  their  indictments,  by 
writ  and  otherwise,  before  the  king,  in  his  bench,  and  could  not 
by  the  order  of  the  law  be  remitted  and  sent  down  to  the  justices 
of  gaol-delivery,  or  of  the  peace,  nor  other  justices,  nor  commis- 
sioners, to  proceed  upon  them  after  the  course  of  the  common 
Crom.  Jur.  213.  law:"  and  thereupon  it  is  enacted,  "That  the  justices  of  the 

2  Hale,  3, 4. 41.  <*  King's  Bench  have  full  authority  by  their  discretions,  to  remand 

"  and  send  down  as  well  the  bodies  of  all  felons  and  murderers, 
"  brought  or  removed  before  the  king,  in  his  bench,  as  their  indict- 
'*  ments,  into  the  counties  where  the  same  murders  or  felonies 
*'  have  been  committed  and  done;  and  to  command  all  justices 
'*  of  gaol-delivery,  justices  of  peace,  and  all  other  justices  and 
"  commissioners,  and  every  of  them,  to  proceed  and  determine 
"  upon  all  the  aforesaid  bodies  and  indictments  so  removed,  after 
*'  the  course  of  the  common  law,  in  such  manner  as  the  same  jus- 
**  tices  of  gaol-delivery,  justices  of  peace,  and  other  commis- 
"  sioners,  or  any  of  them,  might  or  should  have  done,  if  the  said 

"  prisoners 
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'*  prisoners  or  indictments  had  never  been  brought  into  the  said 
*'  King's  Bench." 

Sect.  9.    In  the  construction  of  this  statute  it  seems  to  have  Ra\.  367. 
been  hglden,  That  it  shall  not  be  extended  by  equity  to  High 
Treason. 

Sect.  10.    As  to  THE  SECOND  POINT,  viz.  HoW  far  the  court  of  Sayer,  26.217. 

King's  Bench  reforms  inferior  courts — There  is  no  doubt  but  that  '\^^'^l' 
this  court,  being  the  highest  court  of  common  law,  hath  not  only  g^^^^  ^^g  '^g^^ 
power  to  reverse  erroneous  judgments  given  by  inferior  courts,  1162. 
but  also  to  punish  all  inferior  magistrates,  and  all  officers  of  jus-  Loft.  55. 
tice,  for  all  wilful  and  corrupt  abuses  of  their  authority  against  xem  Re^p.  653.' 
the  known,  obvious,  and  common  principles  of  natural  justice, 
but  not  for  mere  mistakes,  which  an  honest  well-meaning  man 
may  innocently  fall  into. 

Sect.  11.  As  to  THE  THIRD  POINT,  viz.  How  far  the  presence 
of  this  court  suspends  the  power  of  all  other  courts — It  is  cer-  (a)  Sum.  156. 
tain,  that  this  being  the  supreme  (a)  court  of  oyer  and  terminer ,  ^^f\^^^' 
gaol-delivery,  and  eyre,  doth  so  far  suspend  the  power  of  all  other  27  Ass.  1  * 
justices  of  this  kind,  in  the  county  wherein  it  sits,  during  the  time  3  Inst.  27. 
of  its  sitting  in  it,  (if  such  justices  have  notice (6)  of  its  sitting  IJ 2^**11^7  09 
there,  and  even  without  such  notice,(c)  as  some  say,)  that  all  pro-  g.  Commis.  10! 
ceedings  commenced  before  any  such  justices  during  such  time  Port.ie. 
are  void.     Yet  it  seems  (c?)  that  such  justices  may  proceed  upon  S^x  ^"/ngt^TS. 
indictments  taken  in  a  foreign  county  and  removed  before  them,  jjy,  286.  * 
because  the  court  of  King's  Bench  have  nothing  to  do  with  such 
indictments  unless  they  be  removed  into  it.     Also  there  seems  to 
be  the  same  reason  that  such  justices  may  proceed  upon  indict- 
ments taken  before  them  of  offences  in  the  same  county  before 
the  term ;  for  it  is  said  in  Keilway,  (e)  that  if  an  appeal  be  com-  (e)  Keilw.  152. 
menced  before  justices  in  eyre^  and  afterwards  another  appeal  be 
brought  in  the  King's  Bench,  it  will  be  a  good  plea  that  another 
appeal  is  depending;  which  shews  that  the  King's  Bench  ought 
not,  without  a  certiorari,  &c.  to  intermeddle  in  an  appeal  whereof 
another  court  is  legally  possessed  before;  and  the  reason  seems  to 
be  the  same  as  to  indictments :  and  it  is  said  in  the  same  book, 
that  if  the  King's  Bench  and  justices  in  eyre  are  in  one  county, 
yet  this  shall  not  change  the  power  of  the  justices  in  eyre;  but 
that  if  the  king  will  make  process  for  any  thing  not  commenced 
before  the  justices  of  eyre,  as  to  such  thing  their  power  is  ceased ; 
by  which  it  seems  to  be  implied,  that  as  to  what  was  commenced 
before  them,  their  power  continues.     However,  it  is  certainly  the  3  Inst.  24. 
safest  way  for  any  of  the  justices  above-mentioned  proceeding  on  4  Inst.  73. 
any  such  indictment,  to  have  a  special  commission  for  that  pur-    ""**  ^^^'      ' 
pose,  and  it  is  most  advisable  that  such  commission  bear  teste  in 
the  term. 

Sect.  12.  But  it  is  enacted  by  25  Geo.  3.  c.  18.  "  That  when  ThegaoldeU- 
'*  any  session  of  oyer  and  terminer  and  gaol-delivery  of  Newgate,  ^^^^  *h  u  n^t 
"  in  the  county  of  Middlesex,  shall  have  been  begun  to  be  holden  be  suspended 
*'  before  the  essoin  day  of  any  term,  the  same  session  shall  and  by  the  sitting  of 
''  may  be  continued  to  be  holden,  and  the  business  thereof  finally  Be^di^&c. 
"  concluded,  notwithstanding  the  happening  of  such  essoin  day 
**  of  any  term,  or  the  sitting  of  the  said  court  of  King's  Bench  at 

**  Westminster, 


10  OF  THE  COURT  OF  KING'S  BENCH.    Bk.  2. 

"  Westminster,  or  elsewhere  in  the  said  county  of  Middlesex; 
"  and  that  all  trials,  judgments,  proceedings,  acts,  deeds,  matters, 
'*  and  things  whatsoever,  and  all  proceedings,  acts,  deeds,  matters, 
"  and  things,  in  pursuance  of  such  judgments,  had,  made,  and 
"  done  at  such  session,  so  continued  to  be  holden  after  the  essoin 
"  day  of  any  term,  or  the  sitting  of  the  said  court  of  King's 
"  Bench  at  Westminster,  or  elsewhere  in  the  county  of  Middle- 
*'  sex,  shall  be  good,  valid,  and  effectual  in  law,  and  deemed,  re- 
"  puted,  and  taken  to  be  so,  to  all  intents  and  purposes  whatso- 
''  ever." 

Sect.  13.  And  by  the  32  Geo.  3.  c.  48.  "  The  justices  of  the 
"  peace  for  the  county  of  Middlesex  are  enabled  to  continue  a 
**  session  of  the  peace,  and  of  o^er  and  terminer,  begun  to  be 
**  holden  before  the  essoin  day  of  term  and  sitting  of  the  King's 
"  Bench  at  Westminster,  notwithstanding  the  happening  of  such 
"  essoin  day,  or  the  sitting  of  the  said  court  of  King's  Bench  at 
"  Westminster,  or  elsewhere  in  the  county  of  Middlesex." 

Co)Co.Ent.57       '^^^^*  ^^*  ^^  ^^  "^^^  FOURTH  POINT,  VIZ.  What  rules  are  to  be 

58.60.  '  observed   in   the  form   of  the    proceedings   of  this   court — It 

(b)Co.Ent.^  seemeth  that  all  process  upon  writs  of  appeal,  (a)  and  also  all 

358!   ^  '  ^^^*  process  upon  indictments  {b)  removed  hither  by  certiorari,  from  a 

(c)  Co.  Ent.  52.  foreign  county,  ought  to  be  made  returnable  coram  nobis  ubi- 

f\r^'v  cunque  fuerimus;  but  that  all  process  upon  bills  (c)  of  appeal 

352  353  361  ^g^inst  one  in  custodia  mareschalli,  and  perhaps  also  upon  indict- 

Con.  Co.  Ent.  ments(rf)  commenced  in  the  King's  Bench,  ought  to  be  return- 

S60.  363.  able  coram  nobis  apud  fVesttnonasterium.     Also  it  has  been  re- 

Co  Jl^it^isl^  solved, (e)  That  where  the  court  proceeds  on  an  offence  commit- 

1  Lev.  61.  ted  in  the  same  county  wherein  it  sits,  the  process  may  be  made 

1  Sid.  72.  returnable  immediately;  but  that  where  it  proceeds  on  an  offence 

2  R.  A.br.  626.  j-gj^Qyed  by  certiorari  from  another,  there  must  be  fifteen  days 
2'lnst.550.568.  between  the  teste  and  return  of  every  process.  (1) 

(l)  The  justices  of  this  court  are  the  sovereign  house  of  parliament  during  the  sessions,  Wilson, 
judges  of  gaol-delivery  and  of  oyer  and  terminer,  299.  and  persons  committed  for  contempts  by  any 
9  Co.  118.  and  therefore,  where  proceedings  are  of  the  king's  supreme  courts  of  justice,  4  Comni. 
limited  to  justices  of  oyer  and  terminer,  the  court  of  300.  Also  where  the  body  of  an  offender  attainted 
King's  Bench  has  an  implied  jurisdiction,  2  Hale,  in  the  country  is  removed  by  habeas  corpus,  and  the 
4.  They  are  also  conservators  of  the  peace,  4  Inst.  record  by  certiorari,  into  this  court,  it  may  award 
73.  throughout  the  whole  realm,  2  Rol.  Abr.  558.  execution,  Cro,  Con.  176.  to  be  done  by  the  mar- 
aud supreme  coi'oners  of  all  England,  4  Co.  57 ;  shal,  2  Hale,  5.  or  it  may  issue  a  mandate  to  the 
and  therefore,  where  the  sheriff  or  coroners  may  re-  sheriff  to  perform  it  as  the  marshal's  assistant, 
ceive  appeals  by  bill,  this  court  may,  a  fortiori,  do  1  Hale,  464.  And  where  persons  put  in  feigned 
the  same,  4  Inst.  73.  4  Co.  57.  This  court  during  bail,  so  as  not  to  be  reached  by  21  Jac.  1.  this 
the  term,  and  any  judge  thereof  during  vacation,  court  may  order  ail  the  parties  concerned  to  be  set 
may  admit  persons  committed  for  any  crime  to  bail,  in  the  pillory,  Strange,  384.  This  court  also  has 
according  to  their  discretion,  Skin.  683.  Salk.  105.  power  to  compel  the  production  of  examinations, 
Strange,  911.  1  Cora.  Digest.  497.  be  it  treason,  papers,  books,  &c.  and  to  do  whatever  may  be  ne- 
murder,  or  any  other  offence,  2  Inst.  189.  Latch.  eessary  to  the  attainment  of  justice,  Strange,  384. 
12.  Vaughan,  157.  Comb.  111.  298.  1  Com.  954. 
Digest.  495.  except  persons  committed  by  either 


CHAP, 


eh.  4.  (   H   ) 


CHAP.  IV. 


OF  THE  COURT  OF  THE  CONSTABLE  AND 
MARSHAL. 

For  the  better  understanding  the  nature  of  this  court,  it  may  2  Com.  Digest, 
not  be  improper  to  premise  some  general  considerations  concern-  ^^^' 
ing  the  ancient  jurisdiction  of  those  high  officers  before  whom  it 
is  holden. 

Sect.  1.  As  to  the  office  of  High  Constable  of  England,  which  Dyer,  285. 
anciently  was  hereditary,  the  same  being  esteemed  of  too  high  4lnst.i27. 
authority  to  be  safely  intrusted  with  any  subject,  but  only  ;)ro  ^ac  spaGhfs^.1^46. 
vice,  since  the  reign  of  King  Henry  the  Eighth;  and  there  being  Madox,  27,28, 
very  little  to  be  found  in  our  ancient  records  and  histories  con-  2?. 
cerning  the  particular  power  or  authority  of  this  high  office,  our 
most  learned  antiquaries  seem  to  be  able  to  give  us  little  more 
than  their  own  conjectures  concerning  this  matter.     However, 
there  is  no  doubt  but  that  he  was  an  officer  of  very  great  power 
both  in  war  and  peace ;  and  indeed  his  very  name  imports  no  less ; 
for  the  word  "  Constable"  signifying  in  general  a  commander  or 
officer,  he  who  was  called  constable  of  England,  or  the  king's 
constable,  or  sometimes,  by  the  way  of  eminency,  the  constable, 
without  any  other  addition,  cannot  but  be  thought  to  have  been  a 
person  of  the  highest  command  and  authority;  and  the  statute  of 
13  Rich.  2.  (which  is  at  large   set  forth  in  the  following  part  of 
this  chapter,)  restraining  his  jurisdiction  to  things  touching  war 
not  determinable  by  the  common  law,  in  relation  to  which  it  re- 
quires him  to  proceed  according  to  ancient  usage,  clearly  sup- 
poses him  to  have  an  ancient  established  authority  concerning 
these  matters ;  and  it  seems  to  have  been  somewhat  doubtful,  be- 
fore the  making  of  the  said  statute,  whether  the  constable  and  the 
marshal  had  not  a  general  jurisdiction  over  all  contracts  whatso-  48  E.  3.  3. 
ever  made  beyond  sea.  A3  H.  4.  4, 5. 

Sect,  2.  Neither  do  there  seem  to  be  any  greater  footsteps  in 
antiquity  of  the  original  institution  of  the  office  of  the  Lord  Mar- 
shal, or  of  his  power  or  authority ;  for  anciently  there  were  seve- 
ral officers  of  the  king's  household  who  were  called  marshals,  as 
the  marshals  of  his  horses,  of  his  birds, (a)  and  of  his  measures,  (a)  Madox,  30. 
who  had  certain  salaries  allotted  them  for  the  management  or 
well-ordering  of  the  things  committed  to  their  charge.     And  in 
the  ancient  records  relating  to  those  officers,  there  seems  no 
more  to  be  meant  by  having  the  marshalsy  of  a  thing,  than  to 
have  the  oversight,  or  charge,  or  ordering  of  it:  also,  in  our  old  Madox,  30, 31. 
records,  there  are  some  officers  taken  notice  of  by  the  name  of 
marshals,  who  are  mentioned  only  in  general  to  have  been  ser- 
vants of  the  king's  household,  without  any  further  account  of 
the  nature  of  their  office  or  duty  in  particular.     However,  we  find  Madox,  go.  30. 
that  in  the  twenty-second  year  of  King  Edward  the  Third,  the  iR'-^-b.  527. 
parliament  granted  fifteenths  on  divers  conditions,  one  of  which 
was,  that  there  shall  be  no  mareschalsy  in  England  except  the 
mareschalsy  of  the  king,  and  of  the  guardian  of  England  when 
the  king  shall  be  out  of  England.     And  it  seems  clear  that  there' 

was 
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was  one  marshal  superior  to  the  rest,  who  was  sometimes  called 

the  master-marshal,  at  other  times  the  king's  marshal,  the  mar- 

Madox,3i,  32,   shal  of  England,  or  the  earl-marshal,  being  an  officer  of  very 

33.  great  authority  both  in  war  and  peace,  whose  principal  office  in 

(a)  Fleta,  1.  2.     time  of  war  (a)  was  to  regulate  the  encampments  of  the  army,  and 

c.  4.  to  assign  to  the  troops  their  respective  posts  in  the  day  of  battle ; 

?^Ma.dox' 33    ^^^  ^"  ^^^  *^"^^  ^^  peace (6)  to  provide  for  the  security  of  the 

king's  person  in  his  palace,  to  distribute  the  lodgings  there,  and 

to  preserve  peace  and  order  in  the  king's  household,  and  to  be 

assistant  to  the  constable  in  determining  causes,  and  also  to  exe- 

(c)  4  Inst.  123.   ^^^^^  ^^^  orders  (c)  both  of  the  court  of  the  constable,  wherein  he 
Cas.  in  Pari.  60.  himself  sat  as  judge,  and  of  the  court  of  the  high  steward, (<i)  to 

(d)  Fleta  1. 2.     ^hich  he  Seems  to  have  been  only  an  officer. 

C.  3» 

Sect.  3.  But  whatever  might  be  the  original  institution  of  these 
officers,  or  the  nature  of  their  authority,  it  is  certain  their  juris- 
diction is  at  present  declared,  limited,  and  restrained,  by  certain 
Madox,  29.        acts  of  parliament,  before  the  making  whereof  we  have  scarce 
any  thing  memorable  on  record  concerning  this  matter. 

Sect.  4.  And  first  by  8  Rich.  2.  c.  5.  "  Because  divers  pleas 
concerning  the  common  law,  and  which  by  the  common  law 
ought  to  be  examined  and  discussed,  are  of  late  drawn  before  the 
constable  and  marshal  of  England,  to  the  great  damage  and  dis- 
quietness  of  the  people :"  it  is  agreed  and  ordained,  "  That  all 
*'  pleas  and  suits  touching  the  common  law,  and  which  ought  to 
**  be  examined  and  discussed  at  the  common  law,  shall  not  here- 
"  after  be  drawn  or  holden  by  any  means  before  the  aforesaid 
"  constable  and  marshal,  but  that  the  court  of  the  same  constable 
"  and  marshal  shall  have  that  which  belongeth  to  the  same  court, 
"  and  that  the  common  law  shall  be  executed  and  used,  and  have 
**  that  which  to  it  belongeth,  and  the  same  shall  be  executed  and 
"  used,  as  it  was  accustomed  to  be  used  in  the  time  of  King 
"  Edward." 

Sect.  5,  And  it  is  further  declared  by  13  Rich.  2.  c.  2.  in  the 
following  words : — *'  Because  that  the  commons  do  make  a 
grievous  complaint,  that  the  court  of  the  constable  and  marshal 
hath  incroached  to  him,  and  daily  doth  incroach,  contracts,  cove- 
nants, trespasses,  debt,  and  detinues,  and  many  other  actions 
pleadable  at  the  common  law,  in  great  prejudice  of  the  king,  and 
of  his  courts,  and  to  the  great  grievance  and  oppression  of  the 
Co.  Lit.  391.  people :  our  lord  the  king,  willing  to  ordain  a  remedy  against  the 
4  Inst.  193.  prejudices  and  grievances  aforesaid,  hath  declared  in  this  parlia- 
ment, by  the  advice  and  assent  of  the  lords  spiritual  and  tempo- 
ral, the  power  and  jurisdiction  of  the  said  constable,  in  the  form 
that  foUoweth : — "  To  the  constable  it  pertaineth  to  have  cogni- 
"  zance  of  contracts  touching  deeds  of  arms  and  of  war  out  of 
''  the  realm,  and  also  of  things  that  touch  war  within  the  realm 
"  which  cannot  be  determined  nor  discussed  by  the  common  law, 
*'  with  other  usages  and  customs  to  the  same  matters  pertaining, 
"  which  other  constables  heretofore  have  duly  and  reasonably 
"  used  in  their  time;  joining  to  the  same,  that  every  plaintiff  shall 
*'  declare  plainly  his  matter  in  his  petition,  before  that  any  man 
*'  be  sent  for  to  answer  thereunto.  And  if  any  will  complain  that 
"  any  plea  be  commenced  before  the  constable  and  marshal  that 

'*  might 
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"  might  be  tried  by  the  common  law  of  the  land,  the  same  plain- 

'*  tiff  shall  have  a  privy  seal  of  the  king  without  difficulty,  directed 

"  to  the  said  constable  and  marshal,  to  surcease  in  that  plea  until  i  Show.  353. 

"  it  be  discussed  by  the  king^s  council,  if  that  matter  ought  of  right 

*'  to  pertain  to  that  court,  or  otherwise  to  be  tried  by  the  com- 

"  mon  law  of  the  realm  of  England,  and  also  that  they  surcease 

'*  in  the  mean  time." 

Sect.  6.  And  it  is  further  enacted  by  1  Hen.  4.  c.  14.  as  fol- 
loweth: — "  For  many  great  inconveniences  and  mischiefs  that 
often  have  happened  by  many  appeals  made  within  the  realm  of 
England  before  this  time,"  it  is  ordained  and  established  from 
henceforth,  "  That  all  the  appeals  to  be  made  of  things  done 
**  within  the  realm,  shall  be  tried  and  determined  by  the  good 
"  laws  of  the  realm,  made  and  used  in  the  time  of  the  king's  no- 
"  ble  progenitors;  and  that  all  the  appeals  to  be  made  of  things 
"  done  out  of  the  realm,  shall  be  tried  and  determined  before  the 
*'  constable  and  marshal  of  England  for  the  time  being :  and 
"  moreover,  it  is  accorded  and  assented,  that  no  appeal  be  from 
"  henceforth  made,  or  in  any  wise  pursued,  in  parliament  in  time 
"  to  come." 

For  the  better  understanding  of  the  construction  of  these  sta- 
tutes, and  the  nature  of  this  court,  I  shall  examine  the  following 
particulars : — 

First,  How  far  the  said  court  hath  conusance  of  points  of 
honour  in  general. 

Secondly,  Whether  it  can  punish  private  persons  for  mar- 
shalling funerals. 

Thirdly,  Whether  it  can  be  holden  by  a  lord-marshal  alone, 
without  a  constable. 

Fourthly,  Whether  its  power,  as  to  appeals  of  treason,  be 
superseded  by  26  or  S5  Hen.  8;  or  5  and  6  Edw.  6.  c.  1 1 ;  or 
1  and  2  Ph.  and  Mary,  c.  10. 

Fifthly,  By  what  law,  and  in  what  manner  it  proceeds. 

Sixthly,  Whether  it  may  be  prohibited  if  it  exceed  its  juris- 
diction. 

Si&VENTHLY,  Whether  it  can  be  holden  by  commission. 

Sect,  7.    As  to  the  first  point.  It  is  observable,  that  the 
above-mentioned  statute  of  13  Rich.*  2.  c.  2.  declares  the  juris- 
diction of  this  court,  in  relation  to  things  done  within  the  realm, 
in  these  words,  "  To  the  constable  pertaineth  conusance,  &c.  of  l  Hale,  500. 
"  things  that  touch  war  within  the  realm,  which  cannot  be  deter- 
"  mined  nor  discussed  by  the  common  law;" — from  whence  it 
seems  to  follow,  that  this  court  has  nothing  to  do  with  a  mere 
civil  matter,  no  way  relating  to  war;  and  therefore  the  proceed- 
ings of  the  court  of  the  lord-marshal,  in  the  time  of  King  Charles 
the  First,  for  bare  scandalous  words  reflecting  on  the  honour(a)  (a) 7  Mod.  128. 
or  gentility  of  families,  seem  no  way  to  be  maintained.     Yet  it  ^  mlshworth, 
seems  to  be  taken  for  granted  in  some  books,  {b)  that  disputes  io55, 1056.  * 

concerning  (*)"°V^^* 

1  liol.  o7. 

2  Lev.  134,    Shower,  353.    1  Sid.  353.    1  Lev.  230. 
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(a)  2  Rush- 
worth,  1055, 
1056. 

(b)  Shower's 
Pari.  Cas.  64, 
65. 


(c)  1  Rol.  87. 


(d)  13  Hen.  4. 
4,5. 


1  Lev.  230. 
1  Sid.  353. 
Shower,  353. 
7  Mod.  128. 


Cases  in  Pari, 
58,  &c. 


concerning  precedency,  and  points  of  honour,  and  satisfaction 
therein,  are  proper  for  this  court.  Neither  do  I  find,  that  the 
proceedings  therein  against  persons  for  falsely  assuming  the 
name  and  arms  of  honourable  families,  were  censured  or  dis- 
allowed by  the  learned  (a)  members  of  the  committee  of  the 
House  of  Commons,  in  the  year  1639,  who  were  appointed  to 
inquire  into  the  abuses  of  this  court.  And  it  seems  to  be  admit- 
ted (6)  in  the  argument  of  Oldis's  case,  that  all  matters  of  this  na- 
ture are  proper  for  this  court:  yet  it  seems  to  be  a  large  interpre- 
tation to  make  these  things  relate  to  war,  so  as  to  come  within 
the  declaration  above-mentioned;  and  the  rule  laid  down  in 
Roll's  Reports,  (c)  that  the  marshal  has  power  given  him  where 
the  common  law  gives  no  remedy,  seems  no  way  maintainable 
from  the  statute;  for  it  doth  not  say  in  general,  *'  That  to  the 
"  constable  pertaineth  conusance  of  things  which  cannot  be  de- 
*'  termined  by  the  common  law,"  but  of  **  things  of  war,  &c. 
"  which  cannot  be  thereby  determined  :^\d)  neither  is  it  a  con- 
clusive argument,  that  a  matter  which  is  remediless  by  the  com- 
mon law,  must  have  a  remedy  from  some  other  law ;  yet  inas- 
much as  by  the  preamble  of  the  said  statute,  its  chief  intention 
appears  to  be  to  prevent  incroachments  on  the  common  law,  and 
such  proceedings  in  matters  whereof  the  common  law  hath  no 
conusance,  it  cannot  be  said  any  way  to  incroach  upon  it.  And 
inasmuch  as  the  said  statute  is  wholly  declarative,  and  hath  no 
negative  words;  and  the  constant  practice,  which  is  the  best  in- 
terpreter of  laws,  and  the  general  opinion  of  lawyers,  seem  to 
countenance  such  proceedings;  I  shall  not  take  upon  me  to  de- 
termine how  far  they  may  be  warrantable. 

Sect.  8.  As  to  THE  SECOND  ToiNT,  viz.  Whether  this  court 
can  punish  private  persons  for  marshalling  funerals.  Though  it 
should  be  granted,  that  the  marshalling  of  public  funerals  be- 
longs to  the  heralds,  who  are  attendants  on  this  court,  and  that 
no  other  persons  without  their  licence  can  lawfully  intermeddle 
therein;  yet  it  does  by  no  means  follow,  that  the  marshal  has 
power  to  punish  those  who  shall  be  guilty  of  any  such  incroach- 
ment;  but  the  proper  remedy  seems  to  be  by  action  on  the  case 
at  common  law,  and  not  by  a  suit  in  this  court,  which  by  the 
above-mentioned  statute  of  8  and  13  Rich.  2.  has  cognizance 
only  of  such  matters  which  cannot  be  determined  nor  discussed 
by  the  common  law.  And  this  seems  to  be  the  principal  reason  of 
Dr.  Oldis's  case,  wherein  a  suit  in  the  marshal's  court  against  one 
Domville,  for  taking  upon  him,  without  license,  to  paint  arms 
and  escutcheons,  and  causing  them  to  be  fixed  to  hearses,  and 
providing  and  lending  palls  for  funerals,  and  painting  arms  for 
one  who  had  no  right  to  their  use  at  the  funeral,  and  marshalling 
several  funerals,  &c.,  was  prohibited  by  the  court  of  Exchequer, 
upon  great  deliberation,  with  the  advice  of  the  rest  of  the  judges, 
and  the  judgment  was  afterwards  confirmed  by  the  House  of 
Lords.  (1) 

Sect. 

"  not  helong,  or,  at  least,  that  those  they  assume 
"  do  not  belong  to  them,  their  way  is  to  post  them 
"  up ;  but  by  what  law  or  justice  they  do  this  I  can- 
"  not  tell."— 7  Mod.  128. 


(1)  In  Hill  V.  Ann,  Lord  Holt  said,  "  The  minis- 
*'  lers  of  this  court  would  have  the  words  of  13 
"  Rich.  2.  to  mean  coats  of  arms  and  escutcheons, 
"  matters  which  they  very  well  understand;  and  if 
"  they  find  people  assume  arms  to  whom  arms  do 
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Sect.  9.  As  to  THE  THIRD  POINT,  VIZ.  Whether  this  court  can  (a)  Cases  in 
be  holden  by  the  lord-marshal  alone,  without  the  constable.    It  I'ari.  65, 66,  s. 
was  strongly  insisted  in  the  arguments(£i)  made  use  of  in  Dr.  vtde^Har  ^''^^' 
Oldis's  case,  that  the  lord-marshal  cannot  hold  this  court  without  Co.  Lit.  p.* 75. 
the  constable;  and  this  was  also  the  opinion  of  the  above-men-  J*°.^^^^)* 
tioned(6)  learned  committee  of  the  House  of  Commons,  in  the  \o56.  "^  ' 
year  1639-     And  it  is  certain,  that  all  our  ancient  law-books  (c)  (c)S.  P.  C.  65. 
and  reports(c?)  which  speak  of  this  court,  speak  of  it  either  as  the  ^J^'"*-?"'^-  ^2. 
court  of  the  constable  and  marshal,  or  of  the  constable  only;(e)  4inst.i23. 
and  it  is  observable,  that  the  above-mentioned  statute  of  13  Rich.  Co.  Lit.  261. 
2,  which  in  the  preamble  speaks  of  this  court  as  the  court  of  the  ^^}'    „ 
constable  and  marshal,  in  the  body  of  the  act  mentions  the  con-  37  h?3.  5.  *    * 
stable  only.     And  it  is  further  remarkable,  that  wherever  the  con-  48  E.3. 3. 
stable  is  mentioned  together  with  the  marshal  as  judge  of  this  ^^?'^^^'^^' 
court,  he  is  always  put  before  him  ;  which  seems  to  intimate,  that  i3h.4.'5.' 
he  is  looked  upon  as  the  principal  judge  of  it:  and  it  is  agreed  by  (/)  1  List.  74. 
all,(/')  that  the  marshal  cannot  determine  an  appeal  of  death,  or  ^"^^f*  ^^'^^ 
treason,  without  a  constable.     But,  on  the  other  side,  it  may  be  Cases  in  Pari, 
argued,  that  the  reason  why  an  appeal  of  a  capital  matter  necessa-  61. 
rily  requires  a  constable  as  well  as  marshal,  is,  because  the  first  Jr^^*  ^??* 
of  Henry  the  Fourth,  which  orders  how  such  an  appeal  shall  be  ' 

brought,  is  express,  "  that  it  shall  be  tried  and  determined  before 
**  the  constable   and  marshal  of  England  for  the  time  being;" 
whereas  the  other  statutes  only  provide   against  the  incroach- 
ments  of  this  court,  and  do  not  mention  in  what  manner,  or  be- 
fore whom,  it  shall  be  holden,  but  they  seem  to  refer  such  ques- 
tions to  ancient  usage;  so  that  if,(g)  before  these   statutes,  the  (^)  Cases  in 
court  was  usually  holden  before  the  constable  and  marshal  jointly  I^arJ'60,61. 
and  severally,(A)  according  to  the  common  usage  of  other  courts,  (h)  See  Ch.  1. 
which  generally  may  be  holden  before  one  judge  in  the  absence  **^^' 
of  the  rest,  it  seems  a  reasonable  construction  of  the  said  statutes 
to  allow  this  court  still  to  be  so  holden.     Neither  is  it  probable, 
that  the  lord-marshal,  upon  the  extinguishment  of  the  hereditary 
office  of  the  constable,  should  from  time  to  time,  in  the  reigns(i)  (i)  Cases  in 
of  King  Henry  the  Eighth,  Queen  Elizabeth,  and  King  James  Pari. 60, 61. 
the  First,  hold  this  court  by  himself,  without  any  constable,  and  4  inst^i26 
also  often  be  assisted  therein  by  the  judges  of  the  common  law,  4Coinm.  264. 
unless  it  were  then  well  known  that  such  his  proceeding  was 
warranted  by  the  ancient  and  established  usage  of  his  court;  and 
it  is  very  extraordinary,  that  our  judges  and  lawyers  should  gene-  (^)  Hob.  121. 
rally(/i;)  take  it  as  a  thing  granted,  that  the  marshal  is  at  this  day  ^  ^°^'-  ^1' 
the  proper  judge  of  points  of  honour,  &c.  if  it  were  imagined  that  shoJer,354. 
he  has  no  power  to  act  without  the  concurrence  of  a  constable.     1  Sid.  353. 

1  Lev.  230. 

Sect.  10.  As  to  THE  FOURTH  POINT,  viz.  Whether  the  power 
of  this  court  as  to  the  appeals  of  treason,  be  superseded  by  the 
statutes  of  26  Hen.  8.  c.  13.  the  35  Hen.  8.  c.  2.  the  o  and  6 
Edw.  6.  c.  11.  or  the  1  and  2  Ph.  and  Mary,  c.  10.  by  the  said 
statutes  of  Henry  the  Eighth  and  Edward  the  Sixth,  "  All  trea-  2  Hale,  163. 
**  sons,  &c.  done  out  of  this  realm  shall  be  inquired,  heard,  and 
"  determined,  before  the  King's  Bench,  or  before  commissioners, 
"  &c.  as  if  they  had  been  done  in  the  same  shire  wherein  they 
"  shall  be  inquired  of,  &,c."  And  by  the  statute  of  Philip  and 
Mary,  "  All  trials  for  any  treason  shall  be  only  according  to  the 

**due 
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Cases  in  Par.62.  "  due  order  and  course  of  the  common  law."     Yet  it  hath  been 
4lnsri24^       adjudged.  That  none  of  these  statutes  take  away  the  jurisdiction 
of  this  court  in  relation  to  such  treason  :  for  the  said  statutes  of 
Henry  the  Eighth  and  Edward  the  Sixth  being  wholly  in  the  af- 
firmative, and  it  being  their  chief  intention  to  supply  a  defect  in 
the  common  law,  which  had  provided  no  method  for  the  trial  of 
such  offences  by  jury,  they  shall  not  without  express  words  be 
construed  to  take  away  the  authority  of  an  ancient  court  confirmed 
by   parliament;  and   therefore  the  abovementioned  expression, 
"  That  all  such  treason  shall  be  tried  by  the  King's  Bench,  &c." 
shall  be  taken  to  purport  no  more  than  that  "  the  King's  Bench, 
"  &c."  shall  have  authority  to  try  them  ;  and  as  to  the   1  and  2 
Philip  and  Mary,  the  plain  import  thereof  seems  to  be,  to  restore 
Rushw.  107.       the  ancient  manner  of  trial  by  the  course  of  the  common  law  to 
?Inst  24 '         *^^  treasons  within  its  jurisdiction,  which  had  been  much  altered 
4  Inst.  124.        by  some  statutes  in  the  former  reigns  ;  and  this  is  fully  satisfied 
by  abolishing  all  innovations  in  the  proceedings  at  common  law, 
and  has  no  relation  to  cases  no  way  within  its  conusance. 

Sect.  11.  As  to  the  fifth  point,  viz.  By  what  law  and  in 
.  V  J.  2^  what  manner  this  court  proceeds.  There  is  no  doubt  but  that 
2  Inst.  51.  *  it  ought  to  follow  its  own  customs  and  usages  so  far  as  they  go, 
1  Inst.  261.  and  in  cases  omitted,  the  rules  of  the  (a)  civil  law.  And  because 
%^\^^  \9^  ^^^  *^  "^^  ^  court  of  common  law,  a  (b)  condemnation  in  it  for  a 
Rushw.  107.  capital  offence  causes  neither  forfeiture  of  lands  nor  corruption 
113,  &c.  of  blood  ;  neither  can  an  error  in  its  proceedings  be  remedied  by 

Cases  inParl62.  ^^it  of  error,  but  only  by  appeal  to  the  king:  and  yet  the  judges 
(c)  4  Inst.*  125.  of  the  common  law  take  notice  of  the  jurisdiction  of  this  court, 
o4i-  and  give  credit  to  a  certificate  of  its  judges,  for  the  trial  of  an  (c) 

Cases  lnParL62.  Jssue  concerning  its  proceedings  ;  {d)  for  the  civil  law  is  as  much 
37  H.  6.  3. 2o!  the  law  of  the  land  in  such  cases  wherein  it  has  been  always  used, 
b.  21.  as  the  common  law  is  in  others. 

Hutton,  3.  Sect.  12.  It  is  questioned.  Whether  the  king  hath  any  remedy 

in  this  court  against  an  offender  by  way  of  indictment  or  informa- 
tion by  the  attorney-general. 

Sect.  13.  As  to  the  sixth  point,  viz.  Whether  this  court  may 
be  prohibited,  if  it  exceed  its  jurisdiction.  It  is  expressly  re- 
solved in  Oldis's  case.  That  the  said  court,  being  holden  before  the 
lord  marshal  only,  may  be  prohibited  by  the  courts  of  common 
law,  if  it  exceed  its  jurisdiction  ;  and  it  is  strongly  insisted  on  in 
the  argument  of  that  case,  That  the  court  of  the  constable  and  mar- 
shal may  also  be  prohibited :  but  there  having  been  no  court  holden 
before  a  constable  and  marshal  for  these  many  years,  and  there 
seeming  to  be  small  likelihood  of  its  being  revived,  I  shall  refer 
Cases  in  Pari,  the  reader  for  the  further  examination  of  this  matter  to  the  learned 
61. 66.  '  Sir  Bartholomew  Shower's  report  of  the  said  case.  (2) 

Sect.  14.  As  to  the  seventh  point,  viz.  Whether  the  said 

court 

(2)  Lord  Holt  doubted,  it  is  said,  whether  there  able  fellow  ;"  upon  a  motion  for  a  prohibition,  and 

could  be  any  such  court  as  a  Court  of  Honour.  This  a  search  into  precedents,  none  could  be  found  of 

was  in  the  case  of  Chambers  v.  Sir  J.  Jennings,  such  a  suit  for  words,  and  a  prohibition  was  granted ; 

being  a  libel  in  the  court  of  honour,  for  using  these  Holt  further  saying,  that  a  prohibition  would  lie  to  a 

words,  viz.  "  you  a  knight,  you  pitiful  inconsider-  pretended  court.    (Salk.  536.) 
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court  can  be  holden  by  commission.  It  seems  to  be  the  better 
opinion  of  the  court  in  Parker's  case,  That  during  the  lunacy  of 
an  earl  marshal,  it  may  well  be  holden  before  commissioners  de-  ^  j^^^^^o, 
puted  to  exercise  his  office ;  and  it  seems  hard  to  say.  That  such  i  sid.*  353! 
commissions,  founded  on  the  plain  necessity  of  the  case,  and 
intended  to  prevent  a  failure  of  justice  as  to  cases  of  which  no 
other  court  hath  conusance,  are  against  the  purview  of  the  peti- 
tion OF  RIGHT,  made  in  the  third  year  of  the  reign  of  king  Charles 
the  first;  which,  complaining  that  commissions  had  been  granted 
for  the  trial  of  certain  capital  offences  and  other  outrages  by  the 
martial  law,  under  pretence  wherof  divers  of  the  king's  subjects 
had  been  put  to  death,  prays,  "  that  from  thenceforth  no  com- 
"  missions  of  like  nature  might  issue  forth  to  be  executed  as 
"  aforesaid." 


CHAP.  V. 


OF  THE  COURT  OF  THE  JUSTICES  OF  OYER 
AND  TERMINER. 

Jr  OR  better  understanding  of  the  nature  of  the  courts  of  the  4  Coram.  i66, 
justices  of  oyer  and  terminer  and  gaol-delivery,  I  shall  premise 
some  considerations  concerning  them  in  general,  and  then  consider 
the  nature  of  each  of  them  in  particular. 

Sect.  1 .  But  in  the  first  place,  it  may  not  be  improper  to  re-  Lamb.  B.  1. 
mark.  That  the  prerogative  authorizing  those  or  any  other  jus-  5Co.  Lit.  114. 
tices,  is  inseparably  united  to  the  crown,  not  only  by  the  com-  Bac^  iif  ofLaw 
mon   law  but  also  by  statute.     To  which  purpose  it  is  enacted  i5, 16. 
by  27  Hen.  8.  c.  24.  "  That  no  person  orpersons,  of  what  estate, 
"  degree,  or  condition  soever  they  be,  shall  have  any  power  or 
"  authority  to  make  any  justices  of  oyer,  justices  of  assize,  justices 
"  of  peace,  or  justices  of  gaol-delivery  ;  but  that  all  such  officers 
"  and  ministers  shall  be  made  by  letters  patent  under  the  king's 
''  great  seal,  in  the  name  and  by  the  authority  of  the  king's  high- 
"  ness  in  all  shires,  counties  palatine,  Wales,  &c.  or  any  other  his 
"  dominions,  &c.  any  grants,  usages,  allowance,  or  act  of  parlia- 
"  ment  to  the  contrary  notwithstanding." 

As  to  what  belongs  to  justices  of  oyer  and  terminer,  and  gaol- 
delivery  in  general,  1  shall  examine — 

First,  By  what   kind    of  instruments    they  must  be    con- 
stituted. 

SecoKdly,  How  their  authority  may  be  suspended,  revived, 
or  determined. 

Thirdly,  How  far  the  precise  letter  of  their  commissions 
must  be  observed  by  such  justices. 

Fourthly,  What  form  is  to  be  observed  in  the  adjournment 
of  such  commissions.  ^ 

VOL.  II.  c  Fifthly, 
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{«)  L.  Quinto 

Ed.  4. 13.  27. 

42  Ass.  12, 13. 

B.  Ass.  384. 

Coinmiss.  16, 

18. 

Indict.  22.  38, 

39. 

Finch,  24r» 

(b)  4  Inst.  164. 

(c)  Summary 
161. 

1  Hale,  23. 


(d)  Finch,  237. 
Theob.  Dig.  of 
Writs,  1,  2. 


Ce)  Finch,  12. 
318. 
Theob.  2. 


(/)Regi.l23, 

124. 

(^)F.N.B.llO, 

111. 

Crom.  Jur.  131. 

(h)  ch.  32. 


Vide  infra,  sect. 
34. 

42Ass.pl.  12, 
13. 


Fifthly,  How  far  the  power  given  by  them  may  be  extended 
by  other  commissions  to  other  justices,  or  committed  to  fewer 
than  were  appointed  by  the  former. 

Sixthly,  Whether  such  justices  can  sit  in  one  county  to  try  in 
another. 

Seventhly,  Where  their  records  are  to  be  kept  after  they  arfe 
determined. 

Eighthly,  Whether  the  same  justices  at  the  same  time  may 
execute  both  commissions. 

As  to  the  FIRST  POINT,  viz.  By  what  kind  of  instrument  such 
justices  must  be  constituted. 

Sect.  2.  It  seems  to  be  laid  down  as  a  general  rule  in  some  of 
the  old  books.  That  though  a  justice  may  be  discharged  by  writ 
under  the  great  seal,  yet  that  he  cannot  be  made  a  justice  by 
such  writ,  but  only  by  (a)  commission.     And  it  seems  to  be  holden, 
both  by  (b)  Sir  Edward  Coke  and  Sir  (c)  Matthew  Hale,  If  any 
such  justices  have  their  authority  by  writ,  though  made  in  the 
same  form  and  words  that  a  legal  commission  ought  to  have,  yet 
their  proceedings  are  void  ;  and  yet  it  seems,  that  nothing  more 
is  meant  by  these  expressions,  if  strictly  examined,  than  that  all 
such  justices  must  derive  their  authority  from  such  instruments  as 
are  of  a  known,  stated,  and  allowed  form,  warranted  by  ancient 
precedents  ;  and  it  is  only  a  dispute  of  words  whether  such  in- 
struments are  to  be  called  writs  or  commissions  ;  for  if  you  take 
the  import  of  the  word  writ  from  (d)  Finch's  definition  of  it,  who 
says.  That  "  it  is  a  Latin  letter  of  the  king's,  from  his  higher 
courts  of  record,  in  parchment,  sealed  with  his  seal,  and  tested 
by  him,"  it  seemeth  that  the  most  approved  forms  of  commissions 
of  oyer  and  terminer,  &c.  may  well  enough  come  under  the  ge- 
neral notion  of  writs,  which  by  the  last  mentioned  (e)  author 
are  divided  into  writs  original  and  commissional.     And  accord- 
ingly we  find.  That  commissions  of  oyer  and  terminer,  association, 
and  si  non  omiies,  granted  upon  special  occasions,  are  called  writs 
both  by  the  {f)  Register,  and   also  by  {g)  Fitzherbert,  who  yet 
seems  not  to  approve  of  this  general  notion  of  the  word  writ,  and 
says.  That  these  commissions  should  not  properly  be  called  writs. 
Also  it  is  said  by  Sir  Edward  Coke  in  his  comment  upon  the  sta- 
tute of  Westminster  the  second,  {h)  which  mentions  the  writ  of 
oyer  and  terminer,  that  commissions  were  anciently  granted  by  writ ; 
by  which  he  seems  to  imply.  That  they  are  otherwise  granted  at 
this  day ;  but  he  doth  not  tell  us  the  distinction  between  a  writ 
and  a  commission  ;    neither  can  I  find  that  the  modern  prece- 
dents differ  from  the  old  ones ;  but  on  the  contrary,  that  it  hath 
always  been  agreed,  that  it  is  the  safest  way  to  follow  the  old  ones. 
But  I  must  confess,  that  I  cannot  find  a  certain  instance  from  any 
book  of  authority,  wherein  general  commissions  of  oyer  and  ter- 
miner are  called  writs.     However,  as  to  the  resolutions  of  the 
judges  in  the  book  of  assizes,  which  are  but  briefly  and  obscurely 
reported,  and  yet  seem  to  be  the  chief  foundation  of  what  is  said 
in  the  later  books  relating  to  this  matter,  the  authority  thereof 
seems  to  amount  to  no  more  than  the  two  following  points  : 

First, 
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First,  That  justices  appointed  by  commission  to  hear  and  de- 
termine certain  oft'ences,  cannot  receive  an  additional  power  by 
writ  directing  them  to  inquire  of  other  offences  ;  and  this  seems 
to  be  the  sense  of  {a)  Staunford  and  (6)  Fitzherbert  in  relation  to  ^^X  indict.  7/ 
this  matter.  B.  Commiss. 

16.18. 
Indict.  22.  38,  39. 12  Co.  31. 

Secondly, (c).  That  writs  impowering  persons  to  inquire  of  of-  (c)i2Co.3i. 
fences,  without  authorizing  them  also  to  determine  them,  are  il- 
legal, except  in  such  cases  wherein  they  are  allowed  by  ancient 
usage,  as  were  {d)  writs  of  this  kind  to  sheriffs  before  the  statute  (d) Reg.  121. 
of28  Edw.  3.  c.  9.  S.P.C.84. 

And  therefore  where   it  is  generally  said  in  some  (e)  books,  (g)iAnd.  106. 
That  commissions  have  been  directed  to  certain  persons  to  inquire  Vide  Plow.  390. 
of  certain  offences,  in  order  to  have  them  afterwards  tried  before 
other  justices,  it  seems  that  it  ought  to  be  understood.  That  such 
commissions  were  in  the  common  form  of  commissions  of  oyer 
and  terminer,  though  they  be  spoken  of  only  as  commissions  of 
inquiry.     As  to  the  resolution  of  the  long(/)  quinto  of  Edward  (/)FoI.  111, 
the  fourth,  which  is  the  other  principal  authority  concerning  this  ^33*     '  "^  ' 
matter,  the  import  thereof  seems  to  be  no  more  than  this,  that  a 
person  cannot  legally  be  associated  to  justices  of  assize  by  a  writ 
directed  to  such  justices,  reciting  a  commission  of  association  to 
such  person,  and  commanding  the  justices  to  receive  him,  unless 
there  be  also  produced  a  commission  of  association  directed  to 
such  person,  for  that  the  king  cannot  make  a  justice  by  such  writ 
directed  to  others  ;  by  which   it  seems  to  be  implied,  that  by  a 
proper  writ  he  may  do  it.     And  it  is  certain.  That  the  commis- 
sion of  association  directed  to  the  party  himself,  is  called  a  writ 
both  by  the  {g)  Register,  (A)  by  Fitzherbert  and  by  (i)  Finch,  and  ®  p^'g  ^/i\ 
also  by  {k)  Sir  Edward  Coke,  as  well  as  the  writ  of  admittance  (j)  Finch,  318.  * 
directed  to  the  other  justices.     However,  it  seems  clearly  to  be  (fc)  4  Inst.  107. 
agreed  by  all  these  books,  that  the  best  rule  of  judging  of  the  va- 
lidity of  any  such  commissions  is  their  conformity  to  known  and 
ancient  precedents ;  and  this  seems  to  be  the  best  reason  of  the 
resolution  in  Anderson,  wherein  it  is  adjudged,  that  a  commission  1  Vol.p.  296. 
to  a  corporation  appointing  some  of  its  principal  members  to  be  Popham,  I6. 
justices  of  gaol  delivery,  together  with  those  whom  the  king  should 
appoint,  from  time  to  time,  is  void ;  for  such  an  authority,  de- 
pending on  the  precarious  appointment  of  other  justices,  is  not 
agreeable  to  the  known  forms  of  such  commissions.     The  other 
reason  given  in  that  book  for  such  newly  appointed  justices  not 
joining  with  the  former,  because  their  authority  commences  at 
several  times,  seems  not  conclusive  ;  for  the  authority  of  justices 
appointed  by  writ  of  association  is  of  a  subsequent  commence- 
ment from  that  of  the  justices  in  the  first  commission;  and  yet  it 
is  certain,  that  such  may  act  jointly  together,  as  will  more  fully  2  Hale,  24,25. 
appear  in  the  following  chapter. 

As  to  the  SECOND  point,  viz.  How  the  authority  of  such  jus- 
tices may  be  suspended,  revived,  or  determined. 

Sect.  3.  There  is  no  doubt  but  that  their  power  is  wholly  sus- 
pended by  the  court  of  King's  Bench  sitting  in  the  same  county 

c  2  for      * 
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(a)  See  ante  ch. 
3.  s.  10. 


(b)  Reg.  124, 

125. 

12  Ass.  21. 

4  Inst.  163. 

Sum.  162. 

Strange,  832. 

865. 


4  Inst.  163. 


Ch.l.s.ll,  12, 
13. 


B.  Commis,  4. 

2^, 


Cro.  Car.  104. 
Lit.  Rep.  81. 

Crom.  Jur.  125. 
■b. 

Summary,  161. 
4  Inst.  165. 
B.  Commiss.l2. 
Dalis.  24,  25, 
Dyer,  205. 
4  Inst.  165. 
1  Leon.  270. 
10  Ed.  4.  7. 


^a)  Brooke, 

Commission, 

pi  7. 

(b)  Ibid.  8.  24. 


<c)  Ibid.  8. 


for  which  they  are  commissioned  during  the  time  of  such  sitting, 
especially  if  they  have  notice  thereof,  as  hath  been  before  shewn(fir); 
and  it  seems  that  their  jurisdiction  is  revived  of  course,  when  the 
said  court  no  longer  sits  there,  without  any  writ  of  procedendo,  &c. 
Their  authority  (b)  may  be  also  suspended  by  a  writ  of  supersedeas, 
which  is  grantable  on  proof  that  their  commission  was  unduly 
granted ;  in  which  case  their  power  may  be  restored  by  a  writ  of 
procedendo,  without  any  new  commission.  But  a  commission 
once  determined  cannot  be  revived  by  any  writ  of  procedendo, 
nor  the  justices  authorized  anew  without  another  commission. 

Sect,  4.  Such  commissions  may  be  determined  expressly  or  im- 
pliedly. Expressly,  by  an  absolute  repeal  or  countermand  from 
the  king.     Impliedly,  several  ways. 

Sect.  5.  First,  By  the  demise  of  the  king  by  whom  they  were 
granted.  But  this  mischief  is  in  a  great  measure  obviated  by  late 
statutes,  as  hath  been  more  fully  shewn. 

Sect.  6.  Secondly,  According  to  some  opinions,  by  the  justice's 
acceptance  of  any  new  name  of  dignity,  as  that  of  duke,  knight, 
Serjeant,  &c.  But  this  is  remedied  by  1  Edw.  6.  c.  7.  which 
enacts,  "  That  if  any  person,  being  in  any  of  the  king's  commis- 
"  sions  whatsoever,  shall  fortune  to  be  made  or  created  duke, 
"  archbishop,  marquess,  earl,  viscount,  baron,  bishop,  knight,  jus- 
"  tice  of  the  one  bench  or  of  the  other,  or  serjeant  at  law,  or 
"  sheriff,  yet  that  notwithstanding  he  shall  remain  commissioner," 
&c.  But  it  hath  been  questioned,  whether  the  dignity  of  a  baronet, 
which  has  been  created  since  that  statute,  be  within  the  equity 
of  it. 

Sect.  7.  Thirdly,  by  holding  a  session  without  adjourning  it, 
if  the  commission  have  no  time  limited  for  its  continuance  ;  as 
where  it  is  appointed  pro  hac  vice  only  :  but  if  it  be  granted  for  a 
certain  time,  or  quamdiu  nobis  placuerit,  it  does  not  necessarily 
require  any  adjournment;  and  therefore,  if  the  court  holden  by 
virtue  of  such  commission  break  up  without  any  adjournment,  or 
upon  a  void  one,  as  being  made  without  the  consent  of  the  majo- 
rity of  the  commissioners,  yet  it  may  be  holden  again  on  a  new 
summons. 

Sect.  8.  Fourthly,  By  granting  a  new  commission  to  other 
persons  of  the  same  nature  with  the  former,  though  but  for  part 
of  the  district  for  which  the  former  was  granted,  as  some  say. 
And  whether  (a)  such  new  commission  be  for  a  certain  time,  or 
pro  hac  vice  only,  yet  the  former  commissions  shall  remain  (6)  in 
force,  so  far  as  they  are  consistent  with  the  latter  ;  and  therefore 
it  seems  certain  that  a  commission  of  the  peace  is  not  determined, 
as  to  its  authority  relating  to  the  peace,  by  a  new  commission  to 
hear  and  determine  felonies.  But  it  hath  been(c)  holden,  that  it 
is  determined  as  to  its  authority  relating  to  felonies  ;  but  this 
seems  justly  questionable,  not  only  as  being  contrary  to  common 
practice,  but  also  because  justices  of  peace,  as  such,  seem  to 
have  authority  by  34  Edw.  3.  to  hear  and  determine  felonies, 
without  any  special  clause  in  their  commission  for  that  purpose,  as 
will  more  fully  be  shewn  in  chapter  the  eighth.     But  it  seems  cerr 

tain 
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tain  that  a  commission  of  (^)  gaol-delivery  shall  not  be  determined  (^)  Brooke, 
by  a  new  commission  of  oyer  and  terminer,  because  they  are  ot 
different  natures,  (e)      Also  it  seems  to  be  clear,  not  only  from  2  (e)  Ibid.  5. 
and  3  Ph.   and   Mary,   c.  18.   set   forth   more    at  large  section 
twelfth,  but  also  in  cases  not  within  the  statute,  that  a  commis- 
sion of  the  peace  for  a  certain  town  determines  not  the  authority  (/)  Summary, 
of  the  corporation  having  a  grant  from  the  king  that  the   mayor  i  Hale,  499. 
and  his  successors  shall  be  justices  of  the  peace  within  its  limits,  2  Hale,  25. 
because  such  a  grant  is  irrevocable,     (f)  Also  it  seems  certain,  „^  ^^'^^  g  * 
that  no  new  commission  doth  determine  an  old  one,  unless  the  b.  Commiss.  6. 
former  commissioners  have  notice  of  it.  14. 

Sect.  9.  Such  notice  may  be  given  expressly  or  impliedly.     Ex-  (g)  Summary, 
pressly,  by  (g)  shewing  the  new  commission  to  the  former  com-  ^  j^^^^  ^g^ 
missioners,  which  certainly  determines  the  power  of  all  those  to  Keilw.  116. 
whom  it  is  shewn.     Impliedly,  two  manner  of  ways.  Crom.  Jur.  125. 

Sect.  10.  First,  By  («)  holding  a  session  by  force  of  the  new  (a)  34  Ass.  8.  b. 
commission,  which  seems  to  be  agreed  to  be  a  matter  so  noto-  Commiss.  14. 
rious,  that  the  first  justices  shall  be  presumed  to  have  notice     °°''  ^    * 
of  it. 

Sect.  11.  Secondly,  According  to  the  general  opinion,  by  pro-  2  Hale^25. 
claiming  the  new  commission  in  the  county.  4lnst^i65 

B.  Commiss.  6.    Keilw.  116. 

Sect.  12.  As_the  authorit^^^ofthe  Justices  appointed  b^  any  Process  shall  not 
former  commission  is  determihed  by'a  grant  of  a  new  one  in  the  ^'scontmue  ^^ 
manner  abovementioned,  so  likewise  were  all  proceedings  before  sion  of  the  com- 
such  justices  discontinued  at   the  common   law.     To  remedy  mission  under 
which  inconvenience  it  was    enacted  by   1  Edw.  6.    c.  7.   s.  6.  which  it  was 
"  That  no  manner  of  process  or  suit  made,  sued,  or  had  before 
"  any  justice  of  assize,  gaol-delivery,  oyer  and  terminer,  justices  i  sid.  348. 
"  of  the  peace,  or  other  of  the  king's  commissioners,  shall  in  any  2  Keb.  292. 
"  wise  be  discontinued  by  the  making  and  publishing  of  any  new       Cor.  178. 
"  commission  or  association,  or  by  altering  the  names  of  the 
''justices  of  assize,  gaol-delivery,  oyer  and  terminer,  justices  of 
"  peace,  or  other  the  king's  commissioners,  but  that  the  new 
"justices  of  assize,  gaol  delivery,   and  of  the  peace,  and  other 
"  commissioners,  may  proceed  in  every  behalf  as  if  the  old  com- 
"  missions,  justices,  and  commissioners  had  still  remained  and 
"  continued  not  altered." 

Sect.  13.  And  it  is  further  enacted  by  2  and  3  Ph.  and  Mary,  Commissions 
c.  18.  "That  all  commissions  granted  to  any  city  or  town  corpo-  ofthe  peace  and 
"  rate,  not  being  a  county  in  itself,  for  the  keeping  of  their  peace  acountySl^' 
"  and  delivery  of  the  prisoners  remaining  in  the  gaol  of  any  such  not  vacate  such 
"  city  or  town-corporate,  shall  stand,  remain,  and   be  good  and  commissionstoa 
"  available  and  effectual  in  the  law,  to  all  intents,  constructions  county,  not  be- 
**  and  purposes  ;  the  granting  of  any  like  commission  of  peace  or  ing  a  county  in 
"  gaol-delivery  to  any   commissioner  or   commissioners    for  the  ^^^^'^* 
"  conservation  of  the  peace,  or  delivery  of  the  prisoners  remain- 
"  ing  in  the  gaol  of  any  shire,   lathe,  rape,  riding,  or  wapentake, 
*'  within  the  realm  of  England,  bearing  date  after  the  said  com- 
**  mission  or  commissions  granted  as  is  aforesaid  to  any  such  city 

"or 
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**  or  town  corporate,  not  being,  as  aforesaid,  a  county  in  itself,  to 
"  the  contrary  notwithstanding." 

12  Ass.  21.  As  to  the  THIRD  POINT,  viz.  How  far  the  precise  letter  of  such 

Crom.  Jur.  126.  commissions  must  be  observed  by  the  justices. 

L.Quinto.  E.4.  ^         ^  . 

133.  Sect.  14.  It  is  said  to  be  agreed.  That  if  a  commission  of  oyer 

Dahs.  25.  and  terminer,  &c.  be  awarded  to  certain  persons  to  inquire  at  such 

i  H^t  ^94.         ^  place,  they  can  neither  open  their  commission  at  another,  nor 
Summary,  160.   adjourn  it  thither,  or  give  judgment  there  ;  and  that  if  they  do, 
B.  Comrais.  18.  all  their  proceedings  shall  be  esteemed  as  coram  nonjudice.     Yet 
Kelynge,  57.      j^.  jg  agreed,  that  justices  appointed  by  commission  |}ro  hac  vice, 
may  adjourn  their  commission  from  one  day  to  another,  though 
there  be  no  words  in  their  commission  to  such  purpose ;  for  no- 
thing can  be  more  reasonable,  than  to  intend  that  a  general  com- 
mission authorizing  persons  to  do  a  thing,  does  implicitly  allow 
them  convenient  time  for  doing  of  it. 

As  to  the  Fourth  Point,  viz.  What  form  is  to  be  observed 
in  the  adjournment  of  such  commissions. 

Sec.  6  and  13.  Sect,  15.  Having  already,  in  the  foregoing  part  of  this  chapter, 
incidentally  treated  of  the  principal  questions  relating  to  this 
matter,  I  shall  only  take  notice  in  this  place,  that  it  seems  most 

(a)Raym.  115.  proper  (a)  to  enter  all  such  adjournments  in  the  present  tense; 
yet  it  is  said,  that  the  entry  of  them  in  the  present  tense,  is  made 

(b)  1  Sid.  348.  good  by  the  multitude  of  precedents  (b):  however,  it  is  said,  that 
s.Keb.  284.  this  court  will  never  intend  that  there  was  an  acfjournment,  if  no 
^^^'  entry  at  all  were  made  of  it. 

As  to  the  Fifth  Point,  viz.  How  far  the  power  given  by 

such  commissioners  may  be  extended  by  new  ones  to  other  jus- 

2  Hale,  23.         tices,  or  committed  by  fewer  than  were  appointed  by  the  former. 

Sect.  l6.  It  is  certain,  that  new  commissioners  of  this  kind 
may  be  added  to  the  former  by  a  writ  or  commission  of^ associa- 
tion, \vtifch,  settingTorth  the  purport  of  the  former  commFssion, 
declares  the  king's  pleasure  to  associate  to  the  persons  appointed 
by  the  first,  those  to  whom  such  new  writ  or  commission  is 
directed,  provided  that  such  new  justices  attend  at  the  times  and 
Reg.  124.  places  appointed  by  the  former;  and  it  is  usual  to  direct  another 

F.  N.B.  111.     writ  to  the  former  justices,  commanding  them  to  admit  such  new 
Sum.^159^162!'  j^s^i^^^s  ^s  their  associates,  with  the  proviso  above-mentioned ; 
4  Inst.  165.    '    and  the  writ  to  the  persons  so  associated  is  always  patent,  and 
that  to  the  other  justices  to  admit  them  is  close.     But  it  hath 

(c)  L.  Quinto,     been  {c)  resolved,  that  the  first  justices  are  not  bound  by  such 

E.  4. 137.  writ  to  admit  the  persons  named  in  it  as  their  associates,  unless 

they  produce  such  patent  of  association  as  is  above-mentioned 
directed  to  themselves,  as  hath  been  more  fully  shewn  in  the  first 

(d)  L.  Quinto,  section  of  this  chapter.  And  it  hath  been  {d)  questioned,  whe- 
^^q'}}}'  ^^^'   ther  a  special  commission  of  association,  relating  only  to  a  par- 

F.  Assize,  17.  ticular  cause,  can  associate  the  persons  named  in  it  to  justices 
3H.  62. 10.       appointed  by  a  general  commission.     Also  it  hath  been  holden. 

That  the  king  can  grant  but  one  patent  of  association  to  one 
commission. 

Sect.  17.  If  any  justices  have  sat  by  virtue  of  a  commission, 

and 
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and  taken  divers  indictments,  and  awarded  process  thereon,  and  Reg.  128. 
they  shall  all,  or  some  of  them,  die,  the  king  may  grant  a  new  ^[2  ^'J^^^' 
commission  tb  those  who  are  living  only,  or  to  others,  command- 
ing them  to  continue  the  proceedings  begun,  and  to  proceed  upon 
such  process,  and  to  hear  and  determine  all  the  offences  in  the 
former  commission:  and  thereupon  the  king  shall  send  a  writ 
unto  the  executors  of  the  justices  who  are  dead,  to  send  the  rolls, 
records,  and  processes  touching  the  premises,  before  the  new 
commissioners,  &c. 

Sect.  18.  After  a  writ  of  association,  it  is  usual  to  make  out  a  Reg.  124. 
writ  of  sihon  ofnnes,  directed  both  to  the  first  justices,  and  also  ^'^\^'}}^' 
to  those  who  are  so  associated  to  them ;  which,  reciting  the  pur-       ^  ' 
port  of  the  two  former  commissions,  commands  the  justices,  that 
if  all  of  them  cannot  conveniently  be  present,  such  a  number  of 
them  may  proceed,  &c. 

As  to  the  Sixth  Point,  viz.  Whether  such  justices  may  sit 
in  one  county,  to  try  offences  in  another. 

Sect.  19.  It  seems  agreed,  that  regularly  all  offences  are  to  be  2  Hale,  21,  22. 
inquired  of,  heard,  and  determined  in  the  county  wherein  they  g^"^*;|I\g3 
were  committed,  and  that  the  king  cannot  authorize  the  taking  33^^^,  286. 
of  them  in  another.     Yet  it  was  adjudged  in  the  case  of  the  Pop.  16, 17. 
City  of  Gloucester,  that  if  the  king  grant  to  a  city  the  privilege  l^^^'  ^^^' 
of  being  a  county  of  itself,  distinct  from  the  county  within  which  Douglas,  793. 
it  lies,  with  a  salvo  or  reservation,  that  the  justices  of  oyer  and  796. 
terminer,  &c.  for  the  county  at  large  may  still  sit  in  such  city, 
such  reservation  makes  the  city  still  remain  part  of  the  county  for 
such  purpose,  and  consequently  that  an  indictment  found  within 
such  city,  of  an  offence  in  the  county  at  large,  is  good,  (a)    Also  (a)  Rex  and 
it  is  certain.  That,  by  a  special  custom,  indictments  of  offences  ?°r^^'  ^^*"* 

...  '  if-  1  r  •  1  .21  Oeo.  3. 

withm  a  county  may  be  taken  in  a  place  out  or  it;  as  they  are  in  Dougl.  760. 
fact  taken  both  for  Middlesex  and  London  at  the  Sessions-hall  Raym.  193. 
at  Newgate,  which  stands  in  London;  for  it  shall  be  intended,  w^J^^^'i/q* 
that  at  the  original  division  of  London  from  Middlesex  there  was 
a  special  provision  made  for  this  purpose.  Also  it  is  certain,  that  the  p^°|  22^220* 
king  may  grant  a  special  commission  of  oyer  and  terminer  to  sit  piow.  390. 
in  one  county  for  hearing  and  determining  offences,  whereof  in-  Quare;  vide 
dictments  have  been  found  in  another:  but  it  is  agreed,  that  the  ^°"g'^s,  796. 
trial  must  be  by  the  jurors  of  the  proper  county. 

As  to  the  Seventh  Point,  viz.  Where  the  records  of  such  2  Hale,  31. 36. 
justices  are  to  be  kept  after  they  are  determined.  ^^  ^'  ^'  ^^' 

Sect.  20.  It  is  enacted  by  9  Edw.  3.  c.  5.  "  That  justices  of 
'*  assize,  gaol-delivery,  and  of  oyer  and  terminer,  shall  send  all 
*'  their  records  and  processes  determined  and  put  in  execution 
"  to  the  exchequer  at  Michaelmas,  every  year  once,  to  be  deli- 
"  vered  there ;  and  the  treasurer  and  chamberlains  which  for  the 
"  time  shall  be,  having  a  sight  of  the  commissions  of  such  justices, 
"  shall  receive  the  same  records  and  processes  of  the  saidjus- 
"  tices  under  their  seals,  and  keep  them  in  the  treasury,  as  the 
*'  manner  is,  so  that  the  justices  always  do  first  take  out  the 
"  estreats  of  the  said  records  and  processes  against  them,  to  send 
"  to  the  exchequer  as  they  were  wont  before." 

As 
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9  H.  7.9.  As  to  the  Eighth  Point,  viz.  Whether  the  same  justices  at 

17  ^°"^™'^^*  the  same  time  may  execute  both  the  commission  of  oyer  and  ter- 
Crom.  Jur.         miner,  and  also  that  of  gaol-delivery. 

2  Hale,  34.  Sect.  Q\.  It  seems  certain  at  this  day,  that  the  same  persons 

166.  being  authorized  by  both  these  commissions,  may  proceed  by 

Summary,  160.  virtue  of  the  one  in  those  cases  wherein  they  have  no  jurisdiction 
9H.  7!  9.  ^y  the  other,  and  execute  both  at  the  same  time,  and  make  up 

their  records  accordingly.     But  this  doth  not  seem  to  have  been 

clearly  agreed  in  former  times. 

And  now  I  am  to  consider  the  nature  of  each  of  the  above- 
mentioned  commissions  in  particular;  and  first  of  that  of  oyer 
and  terminer,  concerning  which  I  shall  endeavour  to  shew.  First, 
Its  several  kinds.  Secondly,  To  what  cases  the  jurisdiction 
given  by  it  doth  extend.  Thirdly,  To  whom,  and  on  what 
occasions  it  is  grantable. 

As  to  the  First  Point.  Commissions  of  oyer  and  terminer 
and  gaol-delivery  are  of  two  kinds :  General  and  Special. 

4  Inst.  162, 163.       Sect.  ^Q,.  At  this  day  the  common  form  of  such  a  general 

Crora.  Jur.  131.  Commission  is,  to  authorize  the  persons  to  whom  it  is  directed, 

2  Inst  ^419         ^^  three  or  four  of  them,  of  which  number  either  such  or  such 

2 Hale, 22,23.    particular  persons  among  them  are  specially  appointed  to  be,  to 

inquire  by  the  oaths  of  lawful  men,  and  by  other  means,  of  all 

treasons,  felonies,  and  misdemeanors,  being  specially  mentioned, 

and  of  all  others,  in  such  and  such  counties,  and  to  hear  and 

determine  the  same  at  certain  days  and  places  to  be  appointed 

by  them,  8cc.     For  which  purpose  the  king  acquaints  them,  that 

he  hath  sent  a  writ  to  the  sheriffs  of  such  counties,  commanding 

Reg.  123.  them  to  return  a  jury  before  them,  at  such  days  and  places  as 

shall  be  notified  by  them,  in  order  to  make  inquiries  of  such 

offences,  &c. 

34  Ass.  8.  Sect.  23.  It  is  observable,  that  the  above-mentioned  commis- 

42  Ass.  5.  sion  makes  no  mention  of  the  suit  of  the  party;  but  it  seems  to 

2  Inst.  419.        i^j^^g  been  anciently  the  most  common  form  of  such  commission 

to  direct  the  justices  to  hear  and  determine  offences,  as  well  at 

the  suit  of  the  party  as  of  the  king. 

2  Hale,  10  to  ^f  special  commissions  of  oyer  and  terminer,  there  are  many 
22.  precedents  in  our  ancient  law-books ;  as, 

Reg.  123.  Sect.  24.  First,  For  the  inquiring  and  determining  of  some 

F.N.B.  110.      particularly  enormous  violence  done  to  the  party  at  whose  com- 
plaint the  commission  is  sued. 

Reg.  125. 127.  Sect.  25.  Secondly,  For  inquiring  and  determining  of  tres- 
F.  N.B.  112,  passes  done  to  the  possessions  of  a  bishopric  while  the  tempo- 
^^^'  ralties  were  in  the  king's  hands. 

Reg.  126.  Sect.  26.  Thirdly,  For  inquiring  and  determining  of  injuries 

F. N.B.  112.      offered  to  merchants,  &c.  under  pretence  that  their  ships  were 
wrecked. 

Reg,  126.  ^^^^-  ^7.  Fourthly,  For  inquiring  and  determining  of  oppres- 

F. N.B.  112.      sions  of  under-sheriffs  and  bailiffs  and  other  officers;  after  which 

the 
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the  king  may  send  a  writ  to  the  high-sherifF,  commanding  him, 
as  far  as  in  him  lies,  to  remove  such  persons  from  their  offices 
till  such  inquiries  be  made. 

Sect.  28.  Fifthly,  For  inquiring  into  the  want  of  reparations  I^eg.  lar,  128. 
of  sea-walls,  ditches,  gutters,  sewers,  bridges,  &c.  jp  N.^b/iS. 

Sect,  29.  Sixthly,  For  hearing  and  determining  the  right  arid 
title  of  certain  persons  claiming  an  office,  &c.     Yet  we  find  in 
Dyer,  that  the  defendant  sued  before  such  commissioners  de-  Crom.Jur.i32. 
murred  to  the  jurisdiction  of  the  court;  and  it  seems  not  to  be  I^jer,i75. 
clearly  settled  there  whether  such  commission  be  good. 

Sect.  30.  It  is  observable,  that  some  of  these  special  commis-  2  inst.  419. 
sions  are  mentioned  to  be  granted  at  the  complaint  of  the  parti-  Reg.  123. 125. 
cular  persons  supposed  to  be  aggrieved ;  others  at  the  complaint  ^^'^' 
of  divers  persons  in  general,  without  naming  them,  and  others 
without  any  complaint  at  all. 

Sect.  31.  Also  there  are  precedents  of  other  commissions  of 
like  nature  granted  on  particular  occasions;  but  such  special 
commissions  having  been  of  late  much  disused^,  I  shall  refer  the 
reader  for  a  more  exact  knowledge  of  them  to  The  Register  and 
Fitzherbert's  Natura  Brevium. 

As  to  the  Second  Point,  viz.  To  what  cases  the  jurisdiction 
given  by  the  commission  of  oyer  and  terminer  doth  extend. 

Sect.  32.  It  is  generally  said,  that  the  justices  have  no  power  g,  Commiss. 
from  it   to   proceed   against   any  persons,  but  those  who   are  24. 
ijidicted  before  themselves;  because  the  words  of  it  are,  that  ^  ^"®**  ^^*' 
they  shall  "  inquire,  hear,  and  determine ;"  by  which  it  seems  to  la'cofS?. 
be  implied,  that  they  must  inquire  of  an  offence  before  th^y  pro-  2  Hale,  21. 27. 
ceed  to  hear  and  determine  it:     But  this  reasoning,  depending  Skin. 32. 
wholly  on  the  wording  of  general  commissions,  which  are  made 
in  such  form,  doth  by  no  means  prove  that  a  special  commission 
of  oyer  and  terminer,  reciting  an  indictment  of  a  particular  per- 
son, and  authorizing  the  justices  to  send  for  and  proceed  upon 
it  to  try  the  offender,  is  not  good :   and  accordingly  we  find,  that 
the  attainder  of  Dudley,  afterwards  Earl  of  Liecester,  by  virtue  Crom.  Jur.  131, 
of  such  a  commission,  was  not  objected  against  on  this  account,  ^^^' 
in  the  arguments  concerning  it,  reported  in  Plowden*s  Commen-  sse^&c.  * 
taries. 

Sect.  33.  It  seems  to  be  {a)  agreed,  that  where  a  statute  pro-  (a)Dy.  236. 
hibits  a  thing,  and  doth  not  appoint  in  what  court  it  shall  be  Crom.  Jur.  382. 
punished,  the  offender  may  be  indicted  before  justices  of  oyer  '*^"^**^6''' 
and  terminer,  because  the  king  hath  a  prerogative  of  suing  in 
what  court  he  will.     But  it  hath  been  {h)  adjudged,  that  if  such  (*)  I>y«  *^^^* 
statute  appoint  that  the  offence  shall  be  determined  in  any  of  the  %^?'  ^^V?P* 
kmg  s  courts  ot  record,  it  can  be  proceeded  agamst  only  m  one  Cro.  El.  737. 
of  the   courts   of  Westminster-hall;    because   those  being   the  C. Car.  146. 
highest  courts  of  record,  shall  be  intended  to  be  only  spoken  of  ^      ^^ 
secundiim  excellentiam ;  and  if  the  act  should  be  taken  literally  to 
intend  any  court  of  record  whatsoever,  the  sheriff's  tourn,  court 
leet,  and  pie-powders,  and  all  other  inferior  courts  of- record, 
would  be  within  the  purview  of  it:  and  it  is  farther  reasonable 

to 
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to  construe  the  statute  to  extend  to  the  said  courts  of  Westmin- 
ster only,  because  the  king's  attorney  always  attends  there,  whose 
office  it  is,  if  the  defendant  plead  a  special  plea,  to  make  a  repli- 
4  In§t.  164,        cation ;  yet  both  Sir  Edward  Coke  and  Sir  Matthew  Hale  seem 
1^^*  to  be  of  opinion,  that  on  a  statute  so  worded,  the  prosecution 

Q^ulle^ls  30.    ^^y  ^^  ^"  ^^y  court  of  oyer  and  terminer.     And  indeed,  seeing 
contra.  the  above-mentioned  limitation  of  such  suits  to  courts  of  record 

is  no  more  than  the  law  would  have  implied  if  it  had  not  been 
expressed,  it  is  agreed,  that  if  it  had  not  been  expressed  the  suit 
might  be  in  any  court  of  oyer  and  terminer,  it  may  be  reasonably 
argued,  that  it  may  be  brought  in  any  such  court  notwithstanding 
F.  Essoin,  173.  such  limitation,  according  to  the  common  maxim,  qiwd  expressio 
eorum  qua  tacite  insunt  nihil  operatur;  especially  considering  that 
the  court  holden  before  justices  of  oyer,  &c.  is  a  court  of  record 
of  a  very  high  nature,  and  much  regarded  by  the  law\  As  to  the 
objection,  that  the  construction  contended  for  would  extend  such 
suits  to  all  inferior  courts  of  record,  it  may  be  answered,  that  it 
would  only  extend  them  to  such  courts  of  a  general  jurisdiction 
wherein  suits  of  like  nature  may  properly  be  brought,  and  not  to 
courts  of  a  limited  authority,  instituted  for  special  purposes,  and 
confined  either  to  oiFences  at  the  common  law,  as  the  court-leet 
and  the  sheriff's  tourn  are,  or  to  contracts  of  a  special  nature,  as 
the  court  of  pie-powders  is.  As  to  the  objection,  that  it  is  most 
reasonable  to  construe  the  statute  to  intend  only  such  courts 
wherein  the  king's  attorney  attends,  the  same  may  be  said  in 
relation  to  prosecutions  on  statutes  which  mention  no  court  at 
all  wherein  they  shall  be  brought;  and  yet  it  seems  to  be  certain, 
that  such  prosecutions  may  be  brought  in  any  court  of  oyer  and 
Dy.  236.  terminer.     Neither  do  I  find  any  reason  assigned,  why  the  king's 

prerogative,  of  choosing  in  what  court  he  will  commence  a  suit, 
should  be  restrained  without  express  words  in  this  case,  where 
courts  are  mentioned  in  general,  more  than  in  the  others,  where 
they  are  not  mentioned  at  all.  Besides  it  ought  to  be  considered, 
that  if  such  prosecutions  are  to  be  confined  to  the  courts  of 
Westminster,  no  offence  against  any  such  statute  in  any  county 
but  that  wherein  the  King's  Bench  sits,  could  be  indicted  at  all; 
for  it  is  certain,  that  no  offence  can  be  inquired  of  out  of  the 
county  wherein  it  was  committed.  Also  since  21  Jac.  1.  c.  4. 
set  forth  more  at  large  in  the  chapter  concerning  Informations, 
which  restrains  all  prosecutions  whatsoever  on  penal  statutes  to 
their  proper  counties  (as  the  construction  of  the  said  statutes  is 
now  settled),  if  suits  on  such  statutes  could  be  brought  only  in 
Westminster-hall,  no  offences  out  of  Middlesex  could  be  prose- 
cuted at  all. 

As  to  the  Third  Point,  viz.  To  what  persons,  and  on  what 
occasions,  commissions  of  oyer  and  terminer  are  grantable. 

Sect.  34.  It  is  enacted  by  the  statute  of  Westminster  the 
Second,  c.  29.  "  that  a  writ  of  trespass  {ad  audiendum  et  termi- 
"  nandum)  from  henceforth  shall  not  be  granted  before  any  jus- 
"  tices,  except  justices  of  either  bench,  and  justices  in  eyre, 
"  unless  it  be  for  a  heinous  trespass,  where  it  is  necessary  to 
"  provide  speedy  remedy,  and  our  lord  the  king  of  his  special 
"  grace  hath  thought  it  good  to  be  granted." 

Sect. 
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Sect.  35.  And  it  is  further  enacted  by  2  Edw.  3.  c.  2.  ''  that 
"  oyers  and  terminers  shall  not  be  granted  but  before  justices  of 
'*  the  one  bench  or  the  other,  or  the  justices  errant?,  and  that  for 
"  great  hurt  or  horrible  trespasses,  and  of  the  king's  special 
"  grace,  after  the  form  of  the  statute  above-mentioned/' 

Sect.  36.  Also  it  is  enacted  by  34  Edw.  3.  c.  1.  "  that  writs 
"  of  oyer  and  terminer  be  granted  according  to  the  statute 
"  thereof  made,  and  that  the  justices  which  shall  be  thereto 
"  assigned,  be  named  by  the  court  and  not  by  the  party." 

Sect.  37.  It  may  perhaps  be  argued  from  the  general  words  of 
these  statutes,  that  no  commission  of  oyer  and  terminer  ought  to 
be  granted  to  any,  but  such  justices  as  therein  mentioned,  and 
on  such  special  occasions.     And  Sir  Edward  Coke,  in  his  com-  2  Inst.  418. 
ment  on  the  said  statute  of  Westminster  the  Second,  does  not 
shew  whether  all  such  commissions  in  general  are  meant  to  be 
restrained  by  it,  or  such  only  as  are  of  a  particular  nature;  yet 
if  the  intention  of  the  said  statutes  be  fully  examined,  it  seems 
reasonable  to  confine  the  purview  of  them  to  special  commissions 
of  oyer  and  terminer,  granted  at  the  complaint  of  particular  per- 
sons, upon  some  great  injury  suggested  to  have  been  done  to 
them;  not  only  for  that  such  special  commissions,  for  redressing  jhel. Dig.  1,2. 
of  a  particular  grievance  at  the  suit  of  the  party,  seem  to  come  Ante,  s.  i. 
more  properly  and  generally  under  the  notion  of  writs,   than  2  Inst.  419. 
general  commissions  issued  by  the  king  as  the  common  dispenser 
of  justice  to  his  people,  without  any  particular  application  from, 
or  regard  to,  any  particular  person;  but  also  because  there  may 
be  a  mischief  to  the  subject  from  such  special  commissions, 
which  cannot  be  feared  from  general  ones;  for  the  party  who 
sues  out  such  a  special  commission,  may  thereupon  take  out  a 
writ  to  the  sheriff,  commanding  him  to  arrest  the  goods  supp'>sed 
to  be  taken  wrongfully  away,  and  to  keep  them  in  safe  custody  Reg.  126. 177. 
till  some  order  be  made  concerning  them  by  the  justices  assigned  2_,l"st'  419. 
to  determine  the  matter,  which  may  be  very  inconvenient  to  the    *    •    • 
person  complained  of.     Neither  can  it  be  imagined,  that  the 
statute  intended  to  restrain  general  commissions  to  enormous 
trespasses,  which  could  not  but  hinder  the  due  execution  of  jus- 
tice, which  requires  the  punishment  of  all  kinds  of  misdemeanors, 
of  which  such  commissioners  are  the  usual  and  proper  judges. 
But  it  is  reasonable  indeed,  that  such  special  commissions  should 
not  be  granted  but  upon  urgent  occasions;  and  accordingly  wc  Reg.  124, 125. 
find  precedents  for  the  superseding  of  them,  where  the  king  has  12  Ass.  21. 
been  informed,  that  he  was  imposed  upon  in  granting  them  on  a 
suggestion  that  the  injury  complained  of  was  of  a  heinous  nature, 
where  in  truth  it  was  but  a  slight  inconsiderable  trespass. 

For  other  particulars  concerning  the  proceedings  of  justices  of 
oyer  and  terminer,  see  the  chapter  concerning  Approver,  and  the 
chapter  concerning  Process  against  the  Jury. 
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CHAP.  VI. 

OF  THE  COURT  OF  GOAL  DELIVERY. 

4  Coram,  267.     FOR  the  better  understanding  of  the  nature  of  the  commission 
of  Gaol-delivery,  I  shall  consider, 

First,  What  ought  to  be  the  form  of  it. 

Secondly,  What  jurisdiction  the  justices  authorized  by  it 
have  by  the  common  law. 

Thirdly,  What  by  statute. 

Fourthly,  In  what  place  they  ought  to  hold  their  sessions. 

Cl,,  1.  Sect.  1.  As  to  the  First  Point.     Having  already  shewn  that 

TCh.  5.  all  judicial  commissions  must  be  agreeable  to  ancient  precedents, 

4lnst.  J68.        I  gjj^ji  Q^iy  gjjg^  jj^  ^j  J    place,  the  purport  of  the  most  usual 

Crom.  Jur.  125.  .     .    -^  iit*^  i-i-^^^-  ^  c 

2  Hale,  32.        Commission  of  gaol-delivery,  which  is  a  patent  in  nature  oi  a 
For  the  form  of  letter  from  the  king  to  certain  persons,  appointing  them  his  jus- 

of^aoWdfvlr"    ^^^^^'  ^^  ^^^'^  ^^  ^^^^^  ^^  *^^^'  ^^  ^^*^^^^  number  either  such  or 
vicfe^Appendw'  such  a  particular  person  among  them  is  specially  required  to  be, 
to  4th  Coramen-  and  authorizing  them  to  deliver  his  gaol,  at  such  a  place,  of  the 
tary,  sect.  1.       prisoners  in  it;  for  which  purpose  it  commands  them  to  meet  at 
such  place,  at  the  time  which  they  themselves  shall  appoint,  and 
informs  them,  that  for  the  same  purpose  the  king  hath  com- 
manded his  sheriff  of  the  same  county  to  bring  all  the  prisoners 
of  the  gaol,  and  their  attachments,  before  them,  at  such  day  to 
be  appointed  by  them. 

As  to  the  Second  Point,  viz.  What  jurisdiction  justices  of 
gaol-delivery  have  by  the  common  law. 

Sum.  158.  '^^^^'  ^-  ^^  seems  to  be  clear,  that  they  may  by  common  law 

2  Half,  32,  33.   proceed  upon  any  indictment  of  felony  or  trespass,  found  before 

^/Jf^'*  ^^^'        other  justices,  against  any  person  in  the  prison  mentioned  in 

B.  Cor.  179.       their  commission,  and  not  determined ;  and  therefore  these  words 

12  Co.  32.         in  the  statute  of  4  Edw.  3.  c.  2.  "  that  the  justices  assigned  to 

"  deliver  the  gaols  shall  have  power  to  deliver  the  same  gaols  of 

"  those  that  shall  be  indicted  before  justices  of  the  peace,"  seem 

only  to  be  in  affirmance  of  the  common  law.     And  herein  the 

authority  of  these  justices  differs  from  that  of  justices  of  oyer 

and  terminer;  who  regularly  can  proceed  only  against  persons 

indicted  before  themselves,  as  hath  been  more  fully  shewn  in  the 

precedent  chapter,  section  32. 

(a)  Cro.  Eliz.  Sect.  3.  But  it  is  said  in  some  (a)  books,  that  justices  of  gaol- 
90. 179.            delivery,  as  such,  have  no  power  to  take  any  indictment.     But 

1  AndTTiT.  *  ^^^  common  opinion,  that  they  have  such  power,  seems  much 
F.  Cor.  47.  more  agreeable  to  reason;  for  (b)  surely  it  cannot  but  be  implied 

(b)  1  And.  in  their  commission  to  deliver  prisons  of  their  prisoners,  that 
Sum.  158.  ^^^^y  ^^^^  have  authority  to  make  such  deliverance  by  due  course 

2  Hale,  34.         of  law,  which  cannot  be  without  a  proclamation  if  there  be  no 
4  Inst.  168.        prosecution,  or  a  proper  trial  if  there  be  one,  in  order  to  which 

there 
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there  must  be  an  accusation  of  record,  without  which  the  prisoner 
cannot  be  arraigned  or  tried. 

Sect.  4.  Also  it  hath  been  {a)  holden,  that  justices  of  gaol-  (a)S.  P.c.iss. 
delivery,  as  such,  have  no  power  to  deliver  the  gaol  of  persons  2 Roll.  12. 
committed  for  high-treason,  perhaps  for  this  reason,  because  this  p.  coV.  47. 
being  a  crime  of  so  high  a  nature,  and  against  the  king  himself,  1  And.  111. 
shall  not  be  included  in  the  general  words  of  a  commission,  nor 
tried  without  the  king's   special  direction.      And  this  opinion 
seems  to  be  much  favoured  by  the  preamble  of  the  statute  of 
3  Hen.  5.  c.  7.  wherein  it  is  recited,  ''  That  the  punishment  of 
"  counterfeiting  money  (which  is  a  species  of  treason)  pertaineth 
"  not  to  any  judges  of  the  realm,  but  to  the  king's  justices  be- 
"  fore  himself,  or  to  special  commissioners  thereto  assigned ;"  and 
thereupon  it  is  enacted,  **  That  justices  of  assize   shall  have 
**  power  by  the  king's  commission  to  hear  and  determine  the 
"  oifence  above-mentioned."     Yet  the  contrary  opinion  is  not 
only  warranted  by  very  great  (6)  authorities,  but  also   it  seems  (ft)  4  Inst.  169. 
more  agreeable  to  reason;  for  since  the  words  of  the  commission  ^^\^^t'- 
are  general,  and  include  all  prisoners  alike  without  any  exception,  ^  ^„(j '  ^^g. 
why  should  those  who  are  accused  of  treason  be  construed  to  be  Part  sect.  4. 
out  of  the  meaning  of  them  more  than  others  ^.  especially  con- 
sidering, that  the  greater  the  crime  is  for  which  a  man  is  impri- 
soned, the  greater  hardship  it  is  for  him  to  lie  under  the  terror 
of  a  prosecution  for  it,  without  being  admitted  to  an  opportunity 
of  clearing  his  innocence;   and  the  statute  of  1  Edw.  6.  c.  7. 
which    authorizes    subsequent   commissioners    of   gaol-delivery 
to  give  judgment  of  death  against  such   as  were   found  guilty 
before  other  commissioners  of  gaol-delivery,  of  treason,  8cc.  and 
reprieved  before  judgment,  clearly  supposes  such  justices  to  have 
power  in  treason  as  well  as  in  other  cases. 

Sect.  5.  It  seems  clear,  from  the  words  of  the  commission,  F.  Cor.  77. 
that  these  justices  have  nothing  to  do  with  any  persons  not  in 
custody  of  the  prison  mentioned  in  it,  except  in  some  special 
cases;  for  if  part  only  of  those  who  were  accomplices  to  the 
same  felony  be  in  such  prison,  and  other  part  of  them  out  of  it; 
such  justices,  for  the  necessity  of  the  case,  may  receive  an  appeal 
against  those  who  are  out  of  the  prison,  as  well  as  those  who  9H.  4.  1. 
are  in  it,  which  app*eal,  after  the  trial  of  such  prisoners,  shall  be  ^  ^°'  '*^' 
removed  into  the   King's  Bench,  and  process  shall  issue  from    •   •    •     • 
thence  against  the  rest.     But  if  those  out  of  prison  should  be 
omitted  in  such  appeal,  they  could  never  be  put  into  any  other, 
because  there  can  be  but  one  appeal  for  one  felony.     Also  it  is 
said  both  by  (c)  Staunford  and  {d)  Hale,  that  such  justices  may  (c)  S.P.  C.  64, 
receive  an  appeal  by  bill  against  one  let  to  bail.     But  I  cannot  ^^- 1^^»  ^^o. 
find  any  authority  in  the  (e)  books  cited  by  them  for  that  purpose,  Dyer  20/^^ 
to  warrant  this  opinion  (1);  for  although  it  be  true,  that  the  Qu.  4 Inst.  169. 
court  of  King's  Bench  may  receive  an  appeal  by  bill,  against  one  (f)  ^^  H.  6.  4. 
for  whom  bail  is  filed,  as  being  in  custodia  mareschalli,  yet  this  y  jj  ^  g    ' 
seems  to  depend  on  the  particular  usage  of  that  court.     And  I  13  H,  4.  10. 

do 

(1)  It  is  said,  2  Hale,  35.  that  justices  of  gaol-  against  one  admitted  to  bail,  for  which  21  Hen.  7. 
delivery  may  receive  an  appeal  by  bill  against  a  33.  a.  9  Edw.  4.  2.  a.  39  Hen.  6.  27.  b.  are 
person  being  in  custody ;  and  take  an  indictment      cited  as  authorities. 
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2i  H.  7.  33.       do  not  find  it  said  in  any  book,  that  those  who  are  bailed  by  any 

F.  Mainp.  12,     other  court,  are  looked  upon  as  prisoners  in  the  prison  belonging 

Dyer,  99.  to  such  court,  but  only  in  the  custody  of  their  sureties,  who  may 

B.  App.  11. 19.  detain  them  wherever  they  please.      However,  it  seems  to  be 

h'i^^ss  agreed  by  all  the  books  above-mentioned,  that  such  justices  have 

*     *  no  more  to  do  with  one  let  to  mainprize,  than  if  he  were  at  large, 

because  such  person  can  in  no  sense  be  said  to  be  a  prisoner, 

since  it  is  not  in  the  power  of  his  sureties  to  detain  him  in  their 

custody,  as  will  be  more  fully  shewn  in  the  chapter  concerning 

Bail. 

4lnst.  167.  Sect,  6.  It  seems  clear,  that  such  justices  have  not  only  power 

F.  Cor.  47.        to  discharge  such  prisoners  as  upon  their  trial  shall  be  acquitted, 

2Hale^34.         ^"*  ^^^^  ^^^  ^^^^^^  against  whom,  upon  proclamation  made,  no 

',   *         evidence  shall  appear  to  indict  them;  which  neither  justices  of 

peace,  nor  justices  of  oyer  and  terminer  can  do.  (2) 

15  H.  7. 5.  Sect.  7.  Also  there  seems  to  be  no  doubt,  but  that  the  justices 

4  Inst.  169.  of  gaol-delivery  may  award  execution  against  such  prisoners  as 
2  Hale  ^36.        ii3,ve  been  outlawed  for  felony  before  justices  of  peace. 

Dyer,  205.  Sect.  8.  Also  notwithstanding  the  commission  of  justices  of 

Sum.  160.  gaol-delivery  be  in  strictness  determined  after  the  end  of  their 

2  Hale,  35.        session,  yet  it  seems  to  be  settled  at  this  day,  that  they  have 

power  either  to  order  the  execution  or  reprieve  of  the  persons 

who  have  been  condemned  before  them. 

Con.Crom.  Sect.  9-  Also  it  is  said  by  some,  that  justices  of  gaol-delivery 

Jur.  126.  may  by  the  common  law  punish  those  who  unduly  bail  prisoners, 

132^77^'^*^'  ^^  being  guilty  of  a  negligent  escape;  but  it  seems  needless 
25 E.  3.39.       strictly  to  examine  this  matter,  since  they  have  certainly  such 

power  by  statute,  as  will  be  more  fully  shewn  in  the  following 

part  of  this  chapter. 

As  to  the  Third  Point,  viz.  What  jurisdiction  justices  of 
gaol-delivery  have  by  statute,  I  shall  consider  the  same — First, 
In  relation  to  appellees.  Secondly,  To  irregular  bailment  of 
prisoners.  Thirdly,  To  sheriffs,  &c.  refusing  to  receive  pri- 
soners. Fourthly,  To  persons  convicted  before  former  justices. 
Fifthly,  To  offences  created  by  statute. 

2  Hale,  S6.  Sect.  10.  To  the  first  particular,  it  is  enacted  by  28  Edw.  1 . 

*'  That  they  may  award  process  into  a  foreign  county  against 
'*  those  who  shall  be  appealed  before  them  by  an  approver ;" 
as  shall  be  more  fully  shewed  in  the  chapter  concerning  Ap- 
provers. 

Sect.  11.  As  to  the  second  particular,  viz.  The  power  of  such 
justices  in  relation  to  the  bailment  of  prisoners,  it  is  enacted  by 
27  Edw.  1.  c.  3.  commonly  called  the  statute  dejinibus,  "  That 
''justices  of  assize  shall  deliver  the  gaols  of  counties  where  they 
"  take  assizes,  &c.  and  inquire  if  sheriffs,  or  any  other,  have  let 
"  out  by  replevin  prisoners  not  repleviable,  or  have  offended  in 
"  any  thing  contrary  to  the  form  of  the  statute  of  Westminster 

"  the 

(2)  By  14  Geo.  3.  c.  20.  he  shall  pay  no  fee  for  such  discharge,  but  the  gaoler  shall  receive  l3s.  4d. 
from  the  county. 
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"  the  first,  c.  15.  and  whom  they  shall  find  guilty,  they  shall 
*'  chasten  and  punish  in  all  things  according  to  the  form  of  the 
*'  statute  aforesaid." 

Sect.  12.  But  this  statute  mentioning  only  justices  of  assize,  it  F.N.  B.  251. 
may  perhaps  be  questioned,  whether  it  is  to  be  extended   by  ^ing/^gg 
equity  to  justices  of  gaol-delivery  by  special  commission,  not 
being  justices  of  assize. 

Sect.  13.  However,  it  is  enacted  by  4  Edw.  3.  c.  2.  "  That 
"  justices  assigned  to  deliver  gaols  shall  have  power  to  inquire 
"  of  sheriffs,  gaolors,  and  others  in  whose  ward  persons  indicted 
"  before  wardens  of  the  peace  shall  be,  if  they  make  deliverance, 
"  or  let  to  mainprize  any  so  indicted  which  be  not  mainpernable,  . 
"  and  to  punish  the  said  sheriffs,  gaolers,  and  others,  if  they  do 
"  any  thing  against  this  act." 

Sect.  14.  It  is  observable,  that  this  statute  saith  only  in 
general,  that  such  justices  shall  have  power  to  punish  the  of- 
fenders therein  mentioned,  without  saying,  that  they  shall  punish 
them  according  to  the  form  of  the  statute  of  Westminster  the  s.  P.  C.  77. 
first,  as  the  above-mentioned  statute  de  Jinihus  does;  yet  it  is 
said,  that  they  may  punish  them  according  to  the  form  of  the 
said  statute  of  Westminster,  as  much  as  if  it  had  been  expressed. 

Sect.  15.  Also  it  is  enacted  by  1  and  2  Ph.  and  Mary,  c.  13. 
"  That  if  any  justice  of  the  peace  of  the  quorum,  or  coroner, 
'*  shall  offend  against  the  purview  of  the  said  statute,  either  as  to 
"  bailing  prisoners,  or  taking  their  examinations,  or  the  informa- 
'*  tion  of  those  that  bring  them  before  them,  or  not  putting  the 
"  same  in  writ,  or  not  certifying  them  to  the  next  gaol-delivery, 
"  or  not  putting  in  WTiting  the  evidence  given  to  a  jury  on  a  3  Buls.  113. 
"  coroner's  inquest  of  murder  or  manslaughter,  or  not  binding 
"  over  material  witnesses  against  persons  accused  of  felony,  to 
"  give  evidence  at  the  next  general  gaol-delivery,  or  not  certifying 
"  such  evidence  and  also  such  recognizances,  &c.  the  justices  of 
*'  gaol-delivery  of  the  place  where  such  offence  shall  be  commit- 
"  ted,  upon  due  proof  thereof  by  examination  before  them,  shall 
*'  for  every  such  offence  set  such  fine  as  they  shall  think  meet, 
"  &c." 

Sect.  l6.  As  to  the  third  particular,  viz.  The  power  of  such 
justices  in  relation  to  sherifl's,  &c.  refusing  to  receive  prisoners, 
it  is  enacted  by  4  Edw.  3.  c.  10.  "  That  justices  of  gaol-delivery 
"  shall  punish  sheriffs  and  gaolers  refusing  to  take  felons  into 
"  their  custody  from  constables  and  townships  without  being 
*'  paid  for  such  receipt." 

Sect.  17.  As  to  the  fourth  particular,  viz.  The  power  of  such 
justices  in  relation  to  persons  convicted  before  former  justices, 
it  is  enacted  by  1  Edw.  6.  c.  7.  "That  where  any  person  or  4 Inst. 691. 
"  persons  shall  be  found  guilty  of  any  treason  or  felony,  for  the 
'*  which  judgment  of  death  should  or  may  ensue,  and  shall  be  yi^jg  ^]^q  t^gj^ 
*'  reprieved  to  prison  without  judgment  at  that  time  given  against  power  as  to 
"  him,  her,  or  them  so  found  guilty,  those  persons  that  at  any  transportation, 
"  time  hereafter  shall  by  the  king's  letters  patent  be  assigned  ^  "'^  *    ^' 
"  justices  to  deliver  the  gaol  where  any  such  person  or  persons 

"  found 
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"  found  guilty  shall  remain,  shall  have  full  power  and  authority 
*'  to  give  judgment  of  death  against  such  person  so  found  guilty, 
"  and  reprieved,  as  the  same  justices  (before  whom  such  person 
"  or  persons  was  or  were  found  guilty)  might  have  done,  if  their 
"  commission  of  gaol-delivery  had  remained  and  continued  in  full 
"  force  and  strength." 

12 Co.  33.  Sect.  18.  It  hath  been  holden  that  this  statute  extends  not  to 

B.Oy.  and  Ter.  convictions  before  justices  of  oyer  and  terminer,  not  only  because 
convictions  before  justices  of  gaol-delivery  only  are  mentioned, 
but  because  the  proceedings  before  justices  of  oyer  and  terminer, 
after  the  oyer  determined,  ought  to  remain  in  the  king's  bench, 
and  the  records  before  the  justices  of  gaol-delivery  with  the  custos 
rotulorum. 

Dali3on,20.  Sect.  19.  Also  it  seemeth,  that  since  the  statute  speaks  only  of 

persons  reprieved  before  judgment,  it  gives  subsequent  commis- 
sioners no  manner  of  power  over  persons  condemned  by  former 
,  justices  ;  and  therefore  it  hath  been  holden,  that  if  a  person  con- 
demned by  former  justices,  plead  a  pardon  before  their  successors, 
they  have  no  power  to  allow  it,  but  that  the  record  ought  to  be  re- 
moved by  certiorari  into  the  king's  bench,  and  the  prisoner  also  by 
habeas  corpus,  and  that  there  the  pardon  shall  be  allowed  or  disal- 
lowed. And  from  the  same  reason  it  seems  to  follow  that  subse- 
quent justices  have  no  (a)  power  from  this  statute  to  award  the  exe- 
cution of  persons  condemned  by  former  justices  and  reprieved  by 
them.  But  if  judgment  had  not  been  given  by  the  former  justices, 
there  is  no  doubt  but  that  the  subsequent  ones  might  by  force  of 
this  statute  have  allowed  the  pardon,  or  given  judgment,  and 
awarded  execution,  &c.  as  the  first  might  have  done.  (6)  Also  it 
hath  been  adjudged,  that  not  only  such  subsequent  justices  as  are 
authorized  by  the  same  king,  by  whom  the  former  were  commis- 
sioned, but  also  that  the  justices  of  the  next  king  may  have  the 
like  power  by  virtue  of  this  statute. 

I  Sect.  20.  As  to  the  fifth  partipular,  viz.  The  jurisdiction  of  jus- 

tices of  gaol-delivery  in  relation  to  offences  created  by  statute. 
By  33  Hen.  8.  c.  9*  s.  20.  they  may  punish  those  who  keep  un- 
lawful gaming-houses,  or  use  unlawful  games.  By  5  Eliz.  c.  9. 
s.  9.  they  have  jurisdiction  over  perjury  and  subornation  of 
perjury  against  the  form  of  that  statute.  By  8  Eliz.  c.  3.  they 
may  punish  those  who  transport  sheep  alive.  By  23  Eliz.  c.  1 . 
s.  9.  they  may  inquire  of,  hear,  and  determine  ofi^ences  against 
that  statute  in  not  coming  to  church  ;  and  generally  they  have  the 
like  power  in  other  statutes  creating  new  offences,  which  it  would 
be  too  tedious  particularly  to  set  down  in  this  place. 

Sect.  21.  As  to  the  fourth  general  point  of  this  chapter, 
viz.  In  what  place  justices  of  gaol-delivery  ought  to  hold  their  ses- 
Vide  19  Geo.  3.  ^ions,  itis  enacted  by  6  Rich.  2.  c,  5.  "  that  justices  assigned  to 
c.  74.  s.  70.        '*  take  assizes  and  deliver  gaols,  shall  hold  their  sessions  in  the 
Post,  c.  7.  s.  20.  «  principal  and  chief  towns  of  every  of  the  counties  where  the 
"  shire  courts  of  the  same  counties  were  then  holden,  or  hereafter 
"  should  be  holden,"     For  other  matters  relating  to   these  jus- 
tices, see  chapter  7.  concerning  Justices  of  Assize  and  Nisi  Prius, 
and  the  chapter  concerning  Process. 

CHAP. 


Quaere,  Dyer, 
165. 


(a)  2  Hale,  35. 
contra. 


(6)  See  the  sta- 
tutes 6  Geo.  1. 
c.  23.  and  8Geo. 
3.  c.  15.  post, 
cli.  33.  title 
Transportation. 
7  Co.  31. 
Dalison,  20. 
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CHAP.  VII. 
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The  power  of  justices  of  assize,  whether  as  such,  or  as  justices  4  inst.  158. 
of  nisi  prius,  in  relation  to  criminal  matters,  depending  wholly  on  Co,  Lit.  153. 
statute,  I  shall  only  take  notice  of  the  principal  branches  of  their  3  ci.  60. 
jurisdiction  of  this  kind,  given  them  by  several  acts  of  parliament;  Douglas,  195. 
and  for  more  particular  inquiries  concerning  their  authority  ii^     .    j 
other  cases,  and  the  nature,  extent,  and  end  of  their  commission,  ^^  Co.  sV.      ' 
shall  refer  the  reader  to  Sir  Edward  Coke,  and  to  Mr.  Cromp-  2  Cromp.  Jur. 
ton.  (a)  Courts,  fo.  204. 

The  most  considerable  parts  of  their  jurisdiction  in  criminal 
matters,  proper  to  be  considered  in  this  place,  are  such  as  relate, 
1.  To  the  delivery  of  gaols.  2.  To  counterfeiters  of  money. 
3.  To  appellees.  4.  To  conspirators,  maintainers,  and  other 
offenders  of  the  like  nature.  0.  To  offences  of  sheriffs,  gaolers, 
and  other  officers.  6.  To  capital  offences  tried  by  writ  of  nisi 
prius.     7.  To  the  counties  for  which  such  justices  of  assize  may  » 

be  commissioned. 

Sect.  2.  As  to  the  first  particular,  it  is  enacted  by  27  Edw. 
1.  c.  3.  commonly  called  the  statute  de  Jinibus,  "  that  justices 
**  assigned  to  take  assizes,  in  every  county  where  they  do  take 
"  assizes,  as  they  be  appointed  incontinent  after  the  assizes  taken 
**  in  the  shires,  shall  remain  both  together  if  they  be  lay  ;  and  if  one 
"  of  them  be  a  clerk,  then  one  of  the  most  discrete  knights  of  the 
"  shire,  being  associate  to  him  as  a  layman  by  the  king's  writ,  shall 
"  deliver  the  gaols  of  the  shires,  as  well  within  liberties  as  with- 
**  out,  of  all  manner  of  prisoners,  after  the  form  of  the  gaol  deli- 
"  veries  of  those  shires  beforetimes  used.  And  the  same  justices 
"  shall  inquire  then,  if  sheriffs  or  any  other  have  let  out  by  re- 
"  plevin  persons  nor  repleviable,  &c." 

Sect.  3.  Also  it  is  recited  by  2  Edw.  3.  c.  2.  "  that  offenders 
"  had  been  greatly  encouraged,  because  the  justices  of  gaol-deli- 
"  very  and  of  oyer  and  terminer  had  been  procured  by  great  men 
"  against  the  form  of  the  said  statute  of  27  Edw.  1."  and  there- 
upon it  is  enacted,  "  that  such  justices  shall  not  be  made  against 
"  the  form  of  the  said  statute." 

Sect.  4.  It  seems  to  have  been  the  most  general  opinion  in  the  s.  P.  C.  57. 
construction  of  the  abovementioned  statute  of  27  Edw.  l.that  the  Ra^m.375. 
purview  of  it  extends  only  to  cases  of  felony ;  and  that  is  farther  ^^       '^^' 
confirmed  by  the  recital  of  the  statute  of  3  Hen.  5.  set  forth  more 
at  large  in  the  following  part  of  this  chapter,  by  which  it  is  declared, 
"  that  no  judges  but  those  of  the  king's  bench,  or  special  com- 
**  missioners,  have  power  to  punish  counterfeiters  of  money." 
Also  it  is  argued,  that  the  purview  of  the  said  statute  of  3  Hen.  S.P.  C.57,  68. 
5.  impowering  justices  of  assize,  having  the  king's  commission  for 
such  purpose,  to  hear  and  determine  the  offences  of  such  persons, 
would  be  vain  and  to  no  purpose,  if  such  justices,  as  such,  had 
power  over  such  offences  before,  by  virtue  of  the  said  former  sta- 
VOL.  II.  D  tute. 
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tute.  And  yet  perhaps  the  contrary  opinion  is  the  more  plausi- 
ble ;  for  since  the  said  statute  is  intended  for  the  greater  expedition 

^  of  justice,  and   the  words  of  it  expressly  extend  to  all  manner 

'  '  ■  of  prisoners,  M'hy  should  they  be  restrained  by  a  violent  interpre- 
tation, inconsistent  with  the  natural  and  obvious  sense  of  them? 
And  since  justices  of  gaol-delivery,  armed  only  with  a  general 
commission  to  deliver  gaols  of  the  prisoners  in  them  are,  according 

Supra,  c.  6.  s,  4.  to  the  better  opinion  at  this  day,  authorised  to  deliver  such  gaols 
of  persons  accused  of  treason,  as  well  as  of  others  committed  for 
crimes  of  an  inferior  nature,  why  should  not  the  said  statute,  the 
intent  whereof  is  to  give  justices  of  assize  like  powder  with  justices 
of  gaol  delivery,  be  construed  to  give  them  as  large  a  power?  And 
as  to  the  arguments  drawn  from  the  opinion  of  the  makers  of  the 
above  mentioned  statute  of  3  Hen.  5.  it  may  be  answered,  that 
perhaps  the  purport  of  the  said  recital  may  amount  to  no  more 
than  this,  that  no  other  judges  but  those  therein  mentioned  would 
venture  to  take  upon  them  a  power  to  try  such  offences,  because 
it  was  not  clearly  settled  that  they  had  authority  to  do  it. 

Summary,  164.  Sect.  5.  It  seems  to  be  the  general  opinion,  That  justices  of 
2  Hale,  40. 40o.  assize,  as  such,  by  force  of  the  said  statute  of  the  twenty- seventh 
S.P.C?57.  ^^  Edward  the  first,  may  deliver  gaols  without  any  special 
Crom.  Jur.  126.  Commission  for  that  purpose;  and  this  seems  to  be  the  mostagree- 
Dyer,  99.  ^hXe  to  the  purview  of  the  said  statute,  if  such  justices  be  laymen; 

point,"! Hale' ^  for  seeing  the  act  provides  only,  that  if  one  of  them  be  a  clerk, 
403.  '      then  one  of  the  knights  of  the  county  being  associate  by  writ  to 

him  that  is  a  layman,  shall  deliver  the  gaols  ;  and  makes  no  men- 
tion of  any  such  writ  where  both  are  laymen  ;  but  only  says  in 
general,  *'  that  in  such  case  they  shall  remain  both  together  ;'*  it 
seems  to  imply  that  laymen,  being  justices  of  assize,  shall  have  such 
power  of  course. 

Seetheprece-         Sect.  Q.  As  to  the  SECOND   PARTICULAR, i;/^.  The  power  of 

dent  chap.  sect,    these  justices  in  relation  to  counterfeiters  of  money,  it  is  recited 

sect'ofthV^*^'    by  the  statute  of  3  Hen.  5.  c.  7-  "  that  counterfeiting,  clipping, 

chapter.  Washing,  and  other  falsity  of  money,  had  then  of  late  abounded, 

for  that  the  punishment  of  the  same  pertaineth  not  to  any  judges 

of  the  realm,  but  to  the  king's  justices  before  himself,  or  special 

commissioners  thereto  assigned,  &c."  and  thereupon  it  is  enacted, 

''  that  the  king's  justices  assigned  to  take  assizes  in  all  the  coun- 

"  ties  of  England,  shall  have  power,  by  the  king's  commissions, 

*'  to  hear  and  determine  in  their  sessions,  as  well  of  the  counter-- 

*'  feiting  and  of  the  bringing  such  false  money  into  the  realm, 

"  as  of  clipping,  washing,  and  every  other  falsity  of  the  said 

"  money." 

S.  P  C  58  Sect.  7.  It  seems  clear  from  the  manifest  purport  of  this  statute 

Summary,  164.  that  justices  of  assize  can  claim  no  power  from  it  over  any  of  the 
offences  therein  mentioned,  without  a  special  commission  for 
such  purpose  ;  but  this  statute  being  wholly  in  the  affirmative, 
and  no  way  intended  to  abridge  but  enlarge  the  jurisdiction  of 
such  justices ;  it  seems  clear,  that  if  they  had  authority  as  justices 
of  gaol-delivery  by  virtue  of  the  abovementioned  statute  de  finibus, 
"without  any  special  commission  to  deliver  persons  in  prison  for 
such  crimes  (which  question  is  more  fully  handled  in  the  prece- 
dent 
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dent  part  of  this  chapter),  they  may  still  lawfully  proceed  upon 
the  said  statute  in  the  same  manner  as  before. 

Sect.  8,  As  to  the  third  particular,  viz.  The  power  of  jus-  Supra,  sect.  4. 
tices  of  assize  in  relation  to  appellees,  it  is  enacted  by  the  28  ^'■°™-  ^^^'  ^26. 
Edw.  1.  commonly  called  the  statute  de  appellatis,  "  that  such 
"  justices  may  award  process  into  any  foreign  county  against  per- 
"  sons  appealed  by  approvers,  and  proceed  against  them,  8cc." 

Sect.  9.  It  is  rtade  a  doubt  in  Dyer's  Reports,  by  what  w^ar-  Dyer,  99. 
rant  justices  of  assize  hold  plea  of  an  appeal  of  robbery;  and  it  ^2^^'  ^^ 
is  there  holden,  that  they  do  it  by  virtue  of  the  commission  of  stamf.  159. 
gaol-delivery.     But  it  seems,  that  it  ought  not  to  be  intended  to  Co.  Lit.  263. 
be  the  meaning  of  this  report,  that  justices  of  assize  have  no  juris- 
diction as  to  an  appeal  of  robbery,  without  an  express  commis- 
sion of  gaol-delivery';  for  since  justices  of  assize,  as  such,  have 
power  by  the  abovementioned  statute  de  finibus  to  deliver  gaols  of 
all  manner  of  prisoners,  after  the  form  of  the  gaol-deliveries  of  the 
shires  wherein  they  sit,  why  should  they  not,  by  force  of  those 
general  words,  deliver  such  gaols  of  persons  proceeded  against  by 
way  of  appeal  commenced  before  them,  as  well  as  of  those  pro- 
ceeded against  by  way  of  indictment,  as  it  seems  to  be  taken  for 
granted  in  other  books  that  they  may  ?  and  therefore  it  seems  to  22J:d.4. 19. 
be  reasonable  to  take  the  abovementioned  report  of  Dyer  in  this  ^j'^^^g'^^^* 
sense,  that  justices  of  assize  may  hold  plea  of  appeals  of  robbery 
by  the  commission  of  gaol-delivery,  given  them  implicitly  by  the 
said  statute  de  finibus,  in  respect  whereof  they  seem  to  have  all 
the  power  of  justices  of  gaol  delivery,  whether  given  them  by  the 
common  law  or  by  statute,  as  fully  appears  from  what  immedi- 
ately follows   the   abovementioned  passage   in  the   said  report, 
wherein  it  is  said,  that  "the  statute  of  3  Hen.  7-  c.  1.  gives  justices  Dyer,  99. 
*'  of  assize  the  power  by  express  words  as  to  appeals  of  death  ;" 
but  it  is  certain,  that  the  said  statute  of  Henry  the  seventh  does 
not  expressly  mention  justices  of  assize,  butsaith  only,  "  that  the 
"  wife,  &c.  may  commence  an  appeal  before  the  sheriff  and  coro- 
"  ners,  or  before  the  king  in  his  bench,  orj  ustices  of  gaol-delivery ;" 
and  yet  it  is  holden  in  the  said  report,  that  this  statute  expressly 
extends  to  justices  of  assize  ;  from  which  it  seems  manifestly  to 
follow,  that  such  justices  are  taken  to  be  included  under  the  ge-  13  Co.  32. 
neral  notion  of  justices  of  gaol-delivery.  4  Inst.  159. 

Sect.  10.  As  to  the  fourth  particular,  viz.  The  power  of 
justices  of  assize  in  relation  to  conspirators,  maintainers,  and 
other  offenders  of  the  like  nature,  it  is  enacted  by  28  Edw.  1.  c. 
10.  commonly  called  ^r^?'cM/2  Simper  chartas,  "  that  justices  assigned 
'*  to  take  assizes,  when  they  come  into  the  county  to  do  their  office, 
"  shall  upon  every  plaint  made  unto  them  of  conspirators,  false  in- 
"  formers,  and  evil  procurers  of  dozens,  assises,  inquests  and  juries, 
"  award  inquest  thereupon  without  writ,  and  shall  do  right  to  the 
'^  plaintiffs  without  delay." 

And  by  4  Edw.  3.  c.  11.  it  is  further  enacted,  "  that  thejus- 
'^  tices  of  assize,  whensoever  they  come  to  hold  their  sessions  or 
*'  to  take  inquest  upon  nisi  prius,  shall  inquire,  hear,  and  deter- 
«'  mine,  as  well  at  the  suit  of  the  king  as  at  the  suit  of  the  party,  of 
«*  maintainers,  bearors,  conspirators,  &c." 

And  the  like  is  ordained  by  20  Edw.  3.  c.  6.  by  which  it  is  en- 

D  2  acted, 
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acted,  ''  that  such  justices  shall  have  commissions  to  inquire  of 
"  maintainers  and  common  embraceors,  &c." 

Register,  188.  Sect.  11.  Also  by  5  Edw.  3.  c.  10.  it  is  enacted,  "  that  the  jus- 

"  tices  before  whom  any  assize,  inquest,  or  jury  shall  pass,  may 
**  inquire  and  determine  the  offence  of  any  juror  in  taking  money 
"  of  either  party,  &c." 

Sect.  12.  But  by  38  Edw.  3.  c.  12.  it  is  ordained,  "  that  no 
"justice,  &c.  inquire  of  offices  of  the  said  offence,  but  only  at  the 
"  suit  of  the  party,  or  of  other,  &c." 

Sect.  13.  And  by  32  Hen.  8.  c.  9.  it  is  further  enacted,  **  that 
"  the  justices  of  assize  of  every  circuit  within  this  realm,  and  else- 
"  where  within  the  king's  dominions,  shall  in  every  county  within 
"  their  circuits,  twice  in  the  year  cause  open  proclamation  to  be 
"  made,  as  well  of  the  said  statute  as  of  all  others  made  against 
"  unlawful  maintenance,  champerty,  embracery,  Scc." 

Sect.  14.  As  to  the  fifth  particular,  viz.  The  power  of 
justices  of  assize  in  relation  to  the  offences  of  sheriffs,  gaolers, 
and  other  officers,  it  is  enacted  by  20  Edw.  3.  c.  6.  "  that  jus- 
"  tices  of  assize  shall  have  commissions  sufficient  to  inquire  of 
"  sheriffs,  escheators,  bailiffs  of  franchises  and  their  ministers, 
"  and  of  the  gifts  which  they  take  to  execute  their  office,  &c." 

Sect.  15.  Also  by  23  Hen.  6.  c.  10.  it  is  enacted,  "  that  justices 
"  of  assize  in  their  sessions  shall  have  power  to  inquire,  hear,  and 
*'  determine  of  office  without  special  commission,  of  and  upon  all 
"  sheriffs,  under-sheriffs,  clerks,  bailiffs,  gaolers,  coroners,  stew- 
*'  ards,  bailiffs  of  franchises,  or  any  other  officer  or  minister  doing 
"  contrary  to  the  said  statute,  as  by  extorting  money  for  the 
*'  omitting  of  an  arrest,  or  shewing  ease  or  favour  to  those  who 
"  shall  be  arrested,  or  by  admitting  persons  to  bail,  or  deny- 
"  ing  then^  the  benefit  of  it,  contrary  to  the  form  of  the  said 
"  statute." 

Sect.  16.  Also,  by  1  Hen.  8.  c.  7.  it  is  enacted,"  that  justices 
"  of  assize  and  of  the  peace  shall  have  authority  to  inquire  of  and 
"  determine,  as  well  by  examination  as  by  presentment,  the  de- 
"  fault  of  coroners,  in  not  taking  an  inquest  without  fee  or  re- 
"  ward,  on  the  view  of  the  body  of  any  person  slain  by  misad- 
"  venture."  * 

1  Hale,  350.  Sect.  17.   As  to  the  sixth  particular, ?;/2;.  The  power  of 

2  Hale,  403.       justices  of  assize  in  relation  to  capital  offences  tried  by  writ  of 
ayra.  67.         ^^^-^  p^.-^^^  -^  -^  ^^^^^.^^^  j^^  j4  j^^,-,   Q^    j    «  ^j^^^  ^1^^  justices  be- 

"  fore  whom  inquisitions,  inquests,  and  juries,  shall  be  taken  by 
"  the  king's  writ  of  nisi  prius,  shall  have  power  in  all  cases  of  fe- 
"  lony  and  treason  to  give  their  judgments  as  well  where  a  man 
**  is  acquit  of  felony  or  of  treason,  as  where  he  is  hereof  attainted, 
'*  the  day  and  place  where  the  said  inquisitions,  inquests,  and 
"  juries  be  so  taken,  and  then  from  thenceforth  to  award  execution 
''  to  be  made  by  force  of  the  same  judgments." 

22  Ed.  4. 19.  a.       Sect.  18.    In  the   construction  of  this   statute  it  hath   been 

2  Hale,  41. 403.  holden,  that  if  the  plaintiff  in  appeal  be  nonsuited  before  justices 

of  nisi  prius,  they  have  no  power  to  arraign  the  defendant  at  the 

suit 
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suit  of  the  king  on  the  declaration  in  the  appeal,  as  justices  be- 
fore whom  an  appeal  is  originally  commenced  may  do.     And  the 
reason  of  this  construction  seem  to  be  this,  because  the  statute 
only  mentioning  that  justices    of  nisi   prius  shall  give  judgment 
where  the  defendant  is  acquitted  or  attainted,  leaves  their  juris- 
diction upon  a  nonsuit  as  it  was  before.     But  it  seems  certain, 
that  on  the  acquittal  of  an  appellee  such  justices  have  power  to 
inquire  of  the  abettors,  and  also  of  the  sufficiency  of  the  plaintiff 
to  answer  the  damages  ;  for  since  the  statute  of  Westminster  the  Dyer,  120. 
second,  ch.  1£.  gives  such  power  to  the  justices  before  whom  an  4t°™*^^o^^^' 
appeal   shall  be  heard   and  determined ;  and   now  by  force  of  22  Ed.  4.  i9. 
14  Hen.  6.  it  may  be  heard  and  determined  before  justices  of  10  Ed.  4.  14. 

nisi   prius,  it  seems  necessarily  to  follow,  that  justices  of  nisi  |^°^*— ^^•. 

•  1     II  L  I  •  ^1  J.   ^    :^      c  ^  4  TJ         ^    Bro.  Nisi  Pnus, 

prms  shall  have  such  power  smce  the  same  statute  or  14  hlen.  O.  27. 

And  from  the  same  reasoning  it  seems  also  to  follow,  that  such  2  Hale,  32. 
justices  may  give  judgment  for  the  damages;  but  constant  ex- 
perience hath  overruled  it  to  the  contrary. 

As    to    THE    SEVENTH     PARTICULAR,    viz.    FoF    what    COUUticS 

justices  of  assize  may  be  commissioned. 

Sect.  19.  It  is  enacted  by  8  Rich.  2.  c.  2.  "  that  no  man  of 
'*  law  shall  be  from  thenceforth  justice  of  assize,  or  of  the  com- 
"  mon  deliverance  of  gaols,  in  his  own  county." 

Sect,  20.  Also  it  is  enacted  by  33  Hen.  8.  c.  24.  ''that  no 
"justice,  nor  other  man  learned  in  the  laws  of  this  realm,  shall 
"  use  nor  exercise  the  office  of  justice  of  assize  within  any  county 
'*  where  the  said  justice  was  born,  or  doth  inhabit,  on  pain  of 
*'  one  hundred  pounds,  &c.  Provided  that  the  said  act  shall  not 
"  extend  to  any  person  who  shall  be  clerk  of  assizes,  and  associate 
"  to  any  justice  of  assize,  nor  to  any  mayor,  sheriff,  recorder, 
*'  steward,  bailiff,  sewter,  or  other  officer  being  born  or  dwelling 
"  within  any  city,  borough  or  town  within  this  realm  of  England, 
**  &c.  nor  to  justices  of  either  bench  for  taking,  hearing,  or  de- 
"  termining  assizes  in  the  one  bench  or  the  other,  nor  to  the 
*' justice,  justice-clerk  or  clerks,  of  assizes  in  the  duchy  and 
"  county-palatine  of  Lancaster." 

t  Sect.  2 1 .  These  two  acts  of  Richard  the  Second  and  Henry  4  Coram.  268, 
the  Eighth  are  explained  and  amended  by  21  Geo.  2.  c.  27.  by 
which  it  is  enacted,  "  that  the  justices  of  either  bench,  the  ba- 
"  rons  of  the  exchequer,  or  any  other  persons  learned  in  the  law, 
"  who  shall  be  appointed  justices  of  oyer  and  terminer  or  gaol- 
"  delivery  in  any  county  in  England,  may  use  and  exercise  the 
"  said  offices  of  oyer  and  terminer  and  gaol-delivery  in  such 
"  county,  notwithstanding  they  or  any  of  them  shall  have  been 
"  born  and  do  inhabit  within  any  such  county,  without  incurring 
"  the  penalty  of  one  hundred  pounds  imposed  by  33  Hen.  8." 

t  Sect.  22.  And  by  19  Geo.  3.  c.  74.  s.  70.  it  is  further 
enacted,  "  that  wherever  the  courts  of  assize,  nisi  prius,  oyer  and 
"  terminer,  or  gaol-delivery,  for  any  county  at  large  in  England, 
"  shall  be  held  in  or  near  any  city  or  town  that  is  also  a  county  of 
"  itself,  and  at  the  same  time  with  the  like  or  any  of  the  like 
"  courts  for  the  said  city  or  town,  the  lodgings  of  the  judge  or 

''judges 
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*^  judges  shall  be  construed  and  taken  to  be  situate  both  within 
*f  the  county  at  large,  and  also  within  the  county  of  such  city  or 
"  town,  for  the  purpose  of  transacting  the  business  of  the  assizes 
**  for  such  county  at  large,  and  for  the  county  of  such  city  or 
"  town,  during  the  time  such  judges  shall  continue  therein  for 
**  the  execution  of  their  several  commissions." 


CHAP.  VIII. 

OF  THE  COURT  OF  CONSERVATOR  OF  THE 
PEACE. 

St.  Tr.  sir.  Conservators  of  the  peace,  by  the  common  law, 
were  of  two  sorts.  First  :  Those  who,  in  respect  of  their  offices, 
had  power  to  keep  the  peace,  but  were  not  simply  called  by  the 
name  of  **  conservators  of  the  peace,"  but  by  the  name  of  such 
offices.  Secondly,  Those  who  were  constituted  for  this  pur- 
pose only,  and  were  simply  called  by  the  name  of  conservators 
or  wardens  of  the  peace. 

(a)Lamb.  b.  1.  Sect,  I.  Of  the  first  sort,  the  king  (a)  is  certainly  the  prin- 
c-3.  cipal,  from  whom  all  authority  of  this  kind  was  originally  derived, 

''  ^*  ^'  and  who  still  continues  to  have  the  same  in  his  own  person.  Yet 
C6)B.Recog.  jt  is  said,  {b)  that  he  cannot  take  a  recognizance  for  the  keeping 
Dalt.  c.  1.  ^^  ^^^  peace,  because  it  is  a  rule  in  law,  that  no  one  can  take  any 

recognizance,  who  is  not  either  a  justice  of  record,  or  by  com- 
(c)  Lamb.  b.  1.  mission.  Also  it  seems  certain,  that  (c)  no  duke,  earl,  or  baron, 
c-  3.  as  such,  have  any  greater  authority  to  keep  the  peace  than  mere 

private  persons. 

(d)Dali.c.i.  Sect.  2.  The  (d)  lord  chancellor  or  lord  keeper  of  the  great 

Lamb.  b.  1.  c.  3.  SEAL,  the  lord  high  steward  of  England,  the  lord  marshal,  and 

Crom.  6.  |^j,^j  ^^^^  constable  of  England,  and  every  justice   of  the  king's 

'  bench,  and,  as  some  say,  the  lord  treasurer,  have,  as  incident  to 

their  offices,  a  general  authority  to  keep  the  peace  throughout  all 

the  realm,  and  to  award  process  for  the  surety  of  the  peace,  and 

to  take  recognizance  for  it.     And   the  master  of  the  rolls  hath 

also  the  like  power,  either  as  incident  to  his  office,  or  at  least  by 

2  Wils.  289.       prescription.     fBut  neither  privy  counsellors  nor  secretaries  of 

state  are  conservators  of  the  peace. 

lOH.  6.  7.  Sect,  S.   Also  every  court  of  record,  as  such,  hath  power  to 

Lamb. b. I.e. 3.  keep  the  peace  within  its  own  precinct,  as  hath  been  more  fully 

shewn  ch.  1.  sect.  15.     And   the  justices   of  gaol-delivery   may 

take  surety  of  the  peace  from  a  prisoner  before  them,  who  was 

committed  for  not  finding  such  surety. 

(c)  Lamb.  b.  1.  Sect.  4.  Also  every  sheriff  is  a  principal  (e)  conservator  of 
li^^H.r.  17.  ^^^  peace  within  his  county,  and  may  without  doubt,  ex  officio, 
B.  Peace,  13.  award  process  of  the  peace,  and  take  surety  for  it.  And  it  seems 
?f ?p  ^^*  ^^^  better  (f)  opinion,  that  the  security  so  taken  by  him  is  by 
F.  n.b!8?,82.  ^^^  common  law  looked  on  as  a  recognizance  or  matter  of  re- 
Dalt.  c.  11.'    '  cord, 
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cord,  and  not  as  a  common  obligation  or  matter  m  |>a/s  only  ;  Lamb.  b.  i. 
for  that  it  is  taken  by  him  by  virtue  of  the  king's  commission,  by  c.  is. 
which  he  is  entrusted  with  the  custody  of  the  county,  and  con-  s.^i^^ig^jg^^" 
sequently  has  by  it  an  implied  power  of  keeping  the  peace  within  (a)  See  the 
such  county  ;  and  it  is  a  general  («)  rule,  that  whatsoever  is  done  books  above 
by  virtue  of  the  king's  commission  ought  to  be  taken  as  a  matter  9  ^  '4  30,31. 
of  record. 

Sect,  5.  Also  every  (6)  coroner  is  another  principal  conser-  (6)  Crom.  6. 
vator  of  the  peace  within  the  county  of  which  he  is  coroner,  and  Lamb.  b. i.e. 3. 
may  certainly  bind  any  person  to  the  peace  who  makes  an  affray 
in  the  presence.     But  it  seems  the  better  opinion,  that  he  hath 
no  authority  to  grant  process  for  the  peace ;  and  it  seems  clear, 
that  the  security  taken  by  him  for  the  keeping  of  the  peace  (ex- 
cept only  where  it  is  taken  by  him  as  a  judge  of  his  own  court  for 
an  affray  done  in  such  court),  is  not  to  be  looked  on  as  a  recogni- 
zance, but  as  an  obligation ;  because  it  is  not  taken  by  one  who 
acts  as  a  judge  of  record,  or  by  the  king's  commission,  as  all(c)  Bo„j^^cited  S. 
recognizances  ought  to  be.  1  Letter  b.  and 

S.  4  Letter  f. 

Sect,  6.   Also  every  high  and  petit  constable  are  by  the  q^^^^^ 
common  law  conservators  of  the  peace  within  their  several  limits, 
and  may  take  such  order  for  the  keeping  of  the  same,  as  hath 
been  more  fully  shewn  book  1.  chap.  63.  sect.  13,  14,  &c. 

Secondly,  Conservators  of  the  peace  by  the  common  law,  iComm.  34.  9. 
who  were  constituted   for  that  purpose  only,  and  were  simply  4  St.  Tr.  562. 
called  by  the  name  of  conservators  or  keepers  of  the  peace,  were  ^^    *'   ^'  ''^  * 
of  two  kinds — Ordinary,  and  Extraordinary. 

Those  of  the  first  kind  were  either  by  tenure,  or  by  election, 
or  by  prescription. 

Sect.  7.    Conservators   of   the  peace  by  tenure,   were  Co.  Lit.i06. 
those  who  held  lands  of  the  king  by  this  service,  among  others.  Lamb. b.  1.  c.  3. 
of  being  conservators  of  the  peace  within  such  a  district. 

Sect.  8.  Conservators  of  the  peace  by  election  were  49  Hen.  3. 
those  who  were  chosen  to  such  office  in  pursuance  of  the  king's  2  Inst.  174. 
writ  to  such  purpose  (as  all  sheriffs  anciently  were,  and  as  all 
coroners  still  are)  by  the  freeholders  of  a  county  in  the  county 
court,  after  which  election  it  was  usual  for  the  king  to  send  ano- 
ther writ  to  the  persons  so  chosen,  commanding  them  diligently 
to  attend  their  said  office  till  they  should  receive  a  command 
from  the  king  to  the  contrary. 

Sect.  9.    Conservators  of  the  peace  by  prescription  were  b.  Peace,  18. 

those  who  claimed  such  power  from  an  immemorial  usage  in  Prescrip.  79. 

themselves  and  their  predecessors  or  ancestors,  or  those  whose  f^  ^^'i'?^'  « 
,         ,      ,  .  -11  •         1      Ti  1  •   1     Lamb.  b.  1.  c.  3. 

estate  they  had  m  certam  lands,  to  exercise  the  hke  power,  which 

wholly  depended  upon  such  usage,  both  as  to  its  extent,  and  the 

manner  in  which  it  was  to  be  exercised. 

Sect.  10.   It  is  {el)  questioned   indeed  by  some,  whether  any  (rf)  21  Ed.  4. 6r. 
such  power  can  be  claimed  by  usage  .?  Yet  if  the  power  of  hold-  3  B;c!'Ab.^286.* 
ing  pleas,  and  even  courts  of  record,  which  are  of  so  high  a  na-  4  Leo*,  ^49, 
ture,  and  imply  a  power  of  keeping  the  peace  within  their  own 

precincts. 
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(a)Co.Lit,ii4.  precincts,  may  be  claimed  by  usage,  as  it  seems  to  he  (a)  certain 
D.  S.  1.  c.  7,       that  they  may,  it  seems  strange  that  the  bare  authority  of  keeping 

the  peace  in  a  certain  district  may  not  as  well  be  claimed  by  such 

usage. 

(b)  Dalt.b.  1.         Sect.  11.    It  (b)  seems,  that  the  power  of  such  conservators  of 
s.  3.  the  peace,  whether  by  tenure,  election,  or  prescription,  was  no 

Crorn.6.  greater  than  thai  of  constables  at  this   day,  unless  it  were  en- 

larged by  some  special  grant  or  prescription. 

Lamb.  b.  I.e.  3     '^^^^'   ^'^*  ^^^     EXTRAORDINARY  CONSERVATORS  OF  THE 

PEACE  were  persons  specially  commissioned,  in  times  of  immi- 
nent danger  either  from  rebels  or  foreign  invaders,  to  take  care 
of  and  defend  such  a  particular  district  committed  to  their  charge, 
and  to  preserve  the  peace  within  the  limits  of  it ;  and  these  had 
power  to  command  the  sheriff  with  his  whole  posse  to  aid  and 
assist  them. 

Of  the  Court  of  Justices  of  the  Peace. 

27  Hen.  8.  c.  4.      f  JUSTICES  OF  THE  PEACE  are  of  three  sorts.     First,  By  act 

Dalton,  3.  of  parliament,  as  the  Bishop  of  Ely  and  his  successors  ;  the  Arch- 

8^°"d?'f94     ^^s^^^P  of  York;  and  the  Bishop  of  Durham.     Secondly,  By 

charter  or  grant,  made  by  the  king  under  the  great  seal ;  as  the 

mayors  and  chief  officers  in  corporate  towns.     And  Thirdly, 

By  coEuqpiosion. 

For  ih&hetter  understanding  whereof  I  shall  consider, 

1.  In  what  manner  justices  of  the  peace  have  been  ordained 
by  the  several  statutes. 

2.  How  they  are  to  be  commissioned  in  pursuance  of  those 
statutes. 

3.  In  what  manner  they  are  to  be  qualified. 

4.  In  what  manner  justices  of  the  peace  shall  take  the  oaths 
of  office. 

5.  Who  are  incapable  of  acting  as  justices  of  the  peace. 

6.  What  statutes  concerning  the  peace  may  be  executed  by 
such  justices. 

7.  How  far  the  justices  of  peace  for  a  county  may  act  out  of 
it,  or  within  the  liberty. 

8.  What  commissions  of  this  kind  require  a  special  suit  to  the 
king  for  granting  them. 

9.  How  far  such  justices  have  power  to  proceed  on  indict- 
ments not  taken  before  themselves. 

10.  By  what  name  they  are  to  be  described. 

11.  What  authority  they  have  in  relation  to  felonies. 

12.  What  authority  they  have  in  relation  to  treason, prcemunire, 
and  misprision  of  treason. 

13.  What  authority  they  have  in  relation  to  inferior  offences. 

14.  In 
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14.  In  what  cases  they  may  act,  although  they  are  interested. 

15.  How  far  they  are  impowered  to  administer  oaths. 

16.  How  far  they  may  act  though  not  of  the  quorum. 

17.  How  far  they  are  protected  in  the  discharge  of  their  duty. 

18.  How  far  they  may  award  costs. 

I.  In  what  manner  justices  of  the  peace  have  been  ordained. 

Sect.  1.   The  first  statute  is  2  Edw.  3.  c.  l6.  which  is  in  the  Lamb.  20. 
following  words  : — "  For  the  better  keeping  and  maintenance  ^^^^'^'q^'^^' 
*'  of  the  peace,  the  king  willeth  that  in   every  county,  good  men  4St.Tr.562. 
"  and  lawful,  which  be  no  maintainers  of  evil,  or  barrators  in  the  2  Hale,  44. 
**  country,  shall  be  assigned  to  keep  the  peace." 

Sect.  2.  And  it  is  further  enacted  by  4  Edw.  2.  c.  2.  "  that 
"  there  shall  be  assigned  good  and  lawful  men  in  every  county 
"  to  keep  the  peace  ;  and  at  the  time  of  the  assignments  mention 
"  shall  be  made,  that  such  as  shall  be  indicted  or  taken  by  the 
"  said  keepers  of  the  peace,  shall  not  be  let  to  mainprise  by  the 
"  sheriffs,  nor  by  none  other  ministers,  if  they  be  not  mainper- 
"  nable  by  the  law  ;  nor  that  such  as  shall  be  indicted,  shall  not 
**  be  delivered  but  at  the  common  law.  And  the  justices  as- 
**  signed  to  deliver  the  gaols  shall  have  power  to  deliver  the 
"  same  gaols  of  those  that  shall  be  indicted  before  the  keepers 
"  of  the  peace  ;  and  that  the  said  keepers  shall  send  their  indict- 
"  ments  before  the  justices,  &c." 

Sect.  3.  By  18  Edw.  3.  c.  2.  "  Two  or  three  of  the  best  re-  2II0II.  Ab.  95, 
'*  putation  in  the  counties  shall  be  assigned  keepers  of  the  peace  Infra,  32. 
*'  by  the  king's  commission.  And  at  what  time  need  shall  be, 
"  the  same,  with  other  wise  and  learned  in  the  law,  shall  be 
"  assigned  by  the  king's  commission  to  hear  and  determine  felo- 
**  nies  and  trespasses  done  against  the  peace  in  the  same  coun- 
**  ties,  and  to  inflict  punishment  reasonably  according  to  the  law 
"  and  reason,  and  the  manner  of  the  deed." 

Sect.  4.  By  34  Edw.  3.  c.  1.  "  In  every  county  of  England  10  St.  Tr.  92. 
"  shall  be  assigned,  for  the  keeping  of  the  peace,  one  lord,  and  PP* 
"  with  him  three  or  four  of  the  most  worthy  in  the  county,  with 
**  some  learned  in  the  law;  and  they  shall  have  power  to  restrain 
**  the  offenders,  rioters,  and  all  other  barrators ;  and  to  pursue, 
"  arrest,  take,  and  cliastise  them  according  to  their  trespass  or 
*'  offence;  and  to  cause  them  to  be  imprisoned  and  duly  punished 
*'  according  to  the  laws  and  customs  of  the  realm,  and  according 
**  to  that  which  to  them  shall  seem  best  to  do  by  their  discretion 
"  and  good  advisement;  and  also  to  inform  them,  and  to  inquire 
**  of  all  those  who  have  been  pillors  and  robbers  in  the  parts  be- 
*'  yond  the  sea,  and  be  now  come  again,  and  go  wandering,  and 
**  will  not  labour  as  they  were  wont  in  times  past;  and  to  take 
"  and  arrest  all  those  that  they  may  find  by  indictment,  or  by 
"  suspicion,  and  to  put  them  in  prison;  and  to  take  of  all  them 
"  that  be  not  of  good  fame,  where  they  shall  be  found,  sufficient 
"  surety  and  mainprise  of  their  good  behaviour  towards  the  king 
"  and  his  people,  and  the  other  duly  to  punish,  to  the  intent  that 

"  the 
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"  the  people  be  not  by  such  rioters  or  rebels  troubled  nor  enda- 
"  maged,  nor  the  peace  blemished,  nor  merchants  nor  others 
"  passing  by  the  highways  of  the  realm  disturbed,  nor  put  in  the 
"  peril  which  may  happen  of  such  offenders;  and  also  to  hear 
*'  and  determine  at  the  king's  suit,  all  manner  of  felonies  and 
"  trespasses  done  in  the  same  county,  according  to  the  laws  and 
"  customs  aforesaid/' 

12  Rich.  2.  2.         Sect.  5.    By  17  Rich.  2.  c.  10.    "  In  every  commission  of  the 

13  Rich.  27.       a  peace  through  the  realm,  where  need  shall  be,  two  men  of  law 

"  of  the  same  county  where  such  commission  shall  be  made, 
"  shall  be  assigned  to  go  and  proceed  to  the  deliverance  of 
"  thieves  and  felons,  as  often  as  they  shall  think  it  expedient." 

Sect,  6.  And  by  2  Hen.  5.  st.  1.  c.  4.  "  The  justices  of  peace 
"  in  every  shire  named  of  the  quorum  (except  lords  and  justices 
*'  of  either  bench,  and  the  chief  baron,  and  Serjeants  at  law,  and 
'<  the  king's  attorney  for  the  time  that  they  shall  be  occupied  in 
*'  the  king's  service)  shall  be  resiant  in  the  same  shire." 

Sect.  7.  Also  by  2  Hen.  5.  st.  2.  c.  1.  "  Justices  of  peace 
**  shall  be  made  in  the  counties  of  England,  of  most  sufficient 
"  persons  dwelling  in  the  same  counties,  by  the  advice  of  the 
(a)  The  power  "  chancellor,  (fl)  and  of  the  king's  council,  without  taking  other 
of  chancery  ex-  tt  persons  dwelling  in  foreign  counties  to  execute  such  office,  ex- 
piitting^themin,  "  ^^V^  ^he  lords  and  the  justices  of  assizes  to  be  named  by  the 
but  has  no  right  "  king  and  his  council;  and  except  all  the  king's  chief  stewards 
to  punish  them  «  of  the  lands  and  seigniories  of  the  duchy  of  Lancaster,  in  the 
misbehaviou^r^-  *'  north  parts,  and  in  the  south,  for  the  time  being." 
the  redress  is  to  move  the  King's  Bench  for  an  information,  and  afterwards  the  complainants  may  apply  to 
chancery  to  turn  them  out  of  the  commission.     2  Atk.  2.     4  St.  Tr.  705. 

Sect.  8.  Also  there  are  many  other  statutes  concerning  the 
power  of  justices  of  the  peace,  all  of  which  it  would  be  endless 
to  enumerate ;  therefore  I  have  only  taken  notice  of  those  which 
concern  their  authority  in  general ;  and  for  those  which  concern 
the  particular  branches  of  it,  I  shall  refer  the  reader  to  the  books 
which  treat  principally  of  this  subject. 

II.  How  justices  of  peace  are  to  be  commissioned  in  pursu- 
ance of  the  above  statutes. 

2  Hale,  42,  43.  It  is  observable  that  the  commission  of  the  peace  hath  often 
4lnst.  171.  been  altered  in  several  reigns,  and  that  the  present  form  of  it  was 
3B™rnV  ^'^'  ^^^^^^^  ^y  the  judges  about  the  thirty-third  year  of  Queen  Eliza- 
Dalt.  5.  '         beth,  and  is  in  substance  as  followeth  : 


For  the  prece-  Sect.  9.  Beginning  with  a  salutation  from  the  king  to  the  seve- 
dentof  amo-  rai  persons  named  in  it,  it  afterwards  assigns  them,  and  every  one 
sion^oTthe^^^'  ^^  them,  jointly  and  severally,  the  king's  justices,  to  keep  the 
peace,  vide  peace  in  such  a  county ;  and  to  cause  to  be  kept  all  statutes  made 
3  Burn's  Jus-  for  the  good  of  the  peace  and  quiet  government  of  the  people,  as 
^^^'  '  well  within  liberties  as  \yithout;  and  to  punish  all  those  who  shall 

oifend  against  any  of  the  said  statutes ;  and  to  cause  all  those  to 
come  before  them,  or  some  of  them,  who  shall  threaten  any  of 
the  people  as  to  their  persons,  or  the  burning  of  their  houses,  in 
order  to  compel  them  to  find  surety  for  the  peace  of  good  be- 
haviour; 
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haviour;  and  if  they  shall  refuse  to  find  such  surety,  to  cause 
them  to  be  kept  safely  in  prison  till  they  shall  find  it. 

Sect.  10.  Then  it  goes  on  and  assigns  them,  and  every  two  or  VideDalton, 
more  of  them,  (of  which  number  either  such  or  such  a  particular  c.  6. 
person  among  them  is  specially  required  to  be,)  justices,  to  in-  <^i^^\q 
quire  by  the  oath  of  good  and  lawful  men  of  the  same  county,  of 
all  felonies,  witchcrafts,  inchantments,  sorceries,  magic  art,  tres- 
passes, forestallers,  regrators,  ingrossers,  and  extortions  whatso- 
ever, and  of  all  other  oiFences  of  which  justices  of  the  peace  may 
lawfully  inquire ;  also  of  all  those  who  shall  go  or  ride  armed,  &c. 
or  in  companies,  to  the  disturbance  of  the  peace;  and  also  of  all 
inn-holders  and  others  who  shall  offend  in  the  abuse  of  weights 
or  measures,  or  selling  of  victuals,  &c. ;  and  also  of  all  sheriffs, 
bailiffs,  stewards,  constables,  gaolers,  and  other  officers,  who 
shall  be  faulty  in  the  execution  of  their  offices;  and  to  inspect  all 
indictments  taken  before  them,  or  any  of  them,  or  other  former 
justices  of  the  peace  for  the  same  county;  and  to  make  and  con- 
tinue process  against  all  the  persons  so  indicted,  till  they  shall  be 
taken,  or  render  themselves,  or  be  outlawed;  and  to  hear  and  de- 
termine all  the  felonies  and  other  offences  aforesaid:  provided, 
that  if  a  case  of  difficulty  shall  arise,  they  shall  not  proceed  to  give 
judgment,  except  in  the  presence  of  some  justice  of  one  of  the 
benches  or  of  assize. 

Sect.  1 1 .  And  then  it  commands  them  to  make  inquiries  of  the 
premises,  and  to  hear  and  determine  the  same  at  certain  days  and 
places,  which  they,  or  any  such  two  or  more  of  them,  shall  ap- 
point. 

Sect.  12.  And  then  it  goes  on  and  commands  the  sheriff  of  the 
county  to  return  before  them  at  certain  days  and  places,  to  be 
made  known  to  him  by  them,  such  and  so  many  lawful  men  of 
his  bailiwick,  by  whom  the  truth  of  the  premises  may  be  best 
known  and  inquired. 

Sect.  13.  And  then  concludes  by  assigning  some  one  of  them 
keeper  of  the  rolls  of  the  peace  in  the  same  county,  and  com- 
manding him  to  cause  to  be  brought  before  himself  and  his  fel- 
lows, at  the  said  days  and  places,  the  writs,  precepts,  processes, 
and  indictments  aforesaid. 

III.  In  what  manner  justices  of  the  peace  are  to  be  qualified. 

Sect.  14.  By  the  5  Geo.  2.  c.  18.  and  18  Geo.  2.  c.  20.  "  No 
"  person  shall  be  capable  of  being  a  justice  of  the  peace,  or  of 
"  acting  as  such,  for  any  county,  riding,  or  division  within  Eng- 
**  land  or  Wales,  who  shall  not  have,  either  in  law  or  equity,  to 
"  and  for  his  own  use  and  benefit,  in  possession,  a  freehold, 
**  copyhold,  or  customary  estate  for  life,  or  for  some  greater 
*'  estate,  or  an  estate  for  some  long  term  of  years,  determinable 
*'  upon  one  or  more  life  or  lives,  or  for  a  certain  term  originally 
"  created  for  twenty- one  years,  or  more,  in  lands,  tenements,  or 
"  hereditaments,  lying  or  being  in  England  or  Wales,  of  the  deaf 
"  yearly  value  of  one  hundred  pounds,  over  and  above  what  will 
"  satisfy  and  discharge  all  incumbrances  that  affect  the  same,  and 
"  over  and  above  all  rents  and  charges  payable  out  of,  or  in  re- 
"  spect  of  the  same;  or  who  shall  not  be  seised  of,  or  intitled 
"  unto  in  law  or  equity,  to  and  for  his  own  use  and  benefit,  the 

"  immediate 
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^'  immediate  reversion  or  remainder  of  and  in  lands,  tenements, 
*'  hereditaments,  lying  or  being  as  aforesaid,  which  are  leased  for 
'^  one,  two,  or  three  lives,  or  for  any  term  of  years  determinable 
*'  upon  the  death  of  one,  two,  or  three  lives,  upon  reserved  rents, 
*'  and  which  are  of  the  clear  yearly  value  of  three  hundred 
"  pounds;  and  who  shall  not,  before  he  takes  upon  himself  to  act 
"  as  justice  of  the  peace,  at  some  general  or  quarter-sessions  for 
"  the  county,  riding,  or  division  for  which  he  does,  or  shall  intend 
Oath.  ''  to  act,  first  take  and  subscribe  the  oath  following: — '  I  A.B.Ao 

*'  swear,  that  I  truly  and  honajide  have  such  an  estate,  in  law  or 
*'  equity,  to  and  for  my  own  use  and  benefit,  consisting  of 
"  {specifying  the  nature  of  such  estate,  whether  messuage, 

"  land,  rent,  tithe,  office,  benefice,  or  what  else)  as  doth  qualify  me 
*'  to  act  as  a  justice  of  the  peace  for  the  county,  riding,  or  divi- 
"  sion,  of  ,  according  to  the  true  intent  and  meaning 

**  of  an  act  of  parliament  made  in  the  eighteenth  year  of  the  reign 
"  of  his  majesty  King  George  the  Second,  intituled,  an  act  to 
"  amend  and  render  more  effectual  an  act  passed  in  the  fifth  year 
'*  of  his  present  majesty's  reign,  intituled,  an  act  for  the  further 
"  qualification  of  justices  of  the  peace;  and  that  the  same  {except 
"  where  it  consists  of  an  office,  benefice,  or  ecclesiastical  preferment , 
"  which  it  shall  be  sufficient  to  ascertain  by  their  known  and  usual 
*'  names)  is  lying  or  being,  or  issuing  out  of  lands,  tenements, 
"  or  hereditaments,  being  within  the  parish,  township,  or  precinct 
"  of  ,  or  in  the  several  parishes,  townships,  or  precincts 

*'  of  ,  in  the  county  of  ,  or  in  the  several 

"  counties  of  {as  the  case  may  be.)' 

Oath  to  be  re-  "  Which  oath,  so  taken  and  subscribed  as  aforesaid,  shall  be  kept 
corded.  «  |jy  |.|jg  clerk  of  the  peace  of  the  said  county,  riding,  or  division 

"  for  the  time  being,  among  the  records  of  the  sessions  for  the 

"  said  county,  riding,  or  division." 

Copy  of  oath  to  ^^^^'  15.  By  18  Geo.  2.  c.  20.  s.  2.  "  Every  such  clerk  of  the 
be  given  for  2s.    "  peace  shall.  Upon  demand  for  that  purpose  made,  forthwith  de- 

"  liver  a  true  and  attested  copy  of  the  said  oath  in  writing,  to  any 

"  person,  paying  for  the  same  the  sum  of  two  shillings  and  no 
and  admitted  in  '*  "^ore;  which  being  proved  to  be  a  true  copy  of  such  oath,  to  be 
evidence.  "  kept  amongst  the  records  as  aforesaid,  shall  be  admitted  to  be 

"  given  in  evidence  upon  any  issue,  in  any  action,  suit,  or  infor- 

"  mation,  to  be  brought  upon  this  act." 

Sect.  16.  By  18  Geo.  2.  c.  20.  s.  3.  "  From  and  after  the  said 
"  twenty-fifth  day  of  March,  any  person  who  shall  act  as  a  justice 
*'  of  the  peace  for  any  county,  riding,  or  division,  within  that  part 
"  of  Great  Britain  called  England,  or  the  principality  of  Wales, 
''  without  having  taken  and  subscribed  the  said  oath  as  afore- 
"  said,  or  without  being  qualified  according  to  the  true  intent 
"  and  meaning  of  this  act,  shall,  for  every  such  offence,  forfeit 
"  the  sum  of  one  hundred  pounds;  one  moiety  to  the  use  of  the 
£ioa^  °^  '  P^^^  ^^  ^]^^  parish  in  which   he  most  usually  resides,  and  the 

"  other  moiety  to  the  use  of  such  person  or  persons  who  shall 
'*  sue  for  the  same,  to  be  recovered,  together  with  full  costs  of 
"  suit,  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his 
"  majesty's  courts  of  record  at  Westminster,  in  which  no  essoin, 
"  protection,  wager  of  law,  or  more  than  one  imparlance,  shall  be 

"  allowed; 
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"  allowed;  and  in  every  such  action,  suit,  or  information,  the  Proof  of  quaUa- 
*'  proof  of  his  qualification  shall  lie  on  such  person  against  whom  ^^^'""  °"  *^^ 
"  the  same  is  brought."  defendant. 

IV.  In  what  manner  justices  of  the  peace  are  to  take  the  oaths 
of  office. 

Sect.  29.  On  renewing  the  commission  of  the  peace,  which 
generally  happens  when  any  person  is  newly  brought  into  the 
office,  a  writ  of  dedimus  potestatem  issues  out  of  the  court  of 
chancery,  directed  to  some  ancient  justice,  or  other  person,  au- 
thorising them  to  take  the  oath  of  the  person  who  is  newly  in- 
serted in  the  commission,  which  is  usually  in  a  schedule  annexed, 
and  to  certify  the  same  unto  the  court  of  Chancery  on  the  day 
mentioned  in  the  writ;  unto  which  oath  of  office  are  usually  an- 
nexed the  oaths  of  allegiance  and  supremacy. 

Secf.  30.  The  form  of  the  oath  of  office  is  as  follows  : — *'  Ye 
"  shall  swear,  that  as  justice  of  the  peace  for  the  county  of  , 

"  in  all  articles  in  the  king's  commission  to  you  directed,  you 
'*  shall  do  equal  right  to  the  poor  and  to  the  rich,  after  your  cun- 
**  ning,  wit  and  power,  and  after  the  laws  and  customs  of  the 
"  realm  and  statutes  thereof  made:  and  ye  shall  not  be  of  coun- 
"  sel  of  any  quarrel  hanging  before  you:  and  that  ye  hold  your 
'*  sessions  after  the  form  of  the  statutes  thereof  made:  and  the 
"  issues,  fines,  and  amerciaments  that  shall  happen  to  be  made, 
"  and  all  forfeitures  which  shall  fall  before  you,  ye  shall  cause  to 
'*  be  entered  without  any  concealment  or  embezzling,  and  truly 
*'  send  them  to  the  king's  exchequer.  Ye  shall  not  let  for  gift  or 
"  other  cause,  but  well  and  truly  ye  shall  do  your  office  of  justice 
"  of  the  peace  in  that  behalf:  and  that  you  take  nothing  for  your  ^ 

"  office  of  justice  of  the  peace  to  be  done,  but  of  the  king,  and 
"  fees  accustomed,  and  costs  limited  by  statute.  And  ye  shall 
*'  not  direct,  nor  cause  to  be  directed,  any  warrant  (by  you  to  be 
"  made)  to  the  parties,  but  ye  shall  direct  them  to  the  bailiff  of 
*'  the  said  county,  or  other  the  king's  officers,  or  ministers,  or 
"  other  indifferent  persons,  to  do  execution  thereof.  So  help 
'*  you  God." 

t  Sect.  31.  By  1  Geo.  3.  c.  13.  "  All  persons  who  are  justices 
"  of  the  peace  at  the  time  of  any  demise  of  the  crown,  and  shall 
*'  afterwards  be  appointed  justices  of  the  peace  by  any  commis- 
''  sion  granted  by  the  succeeding  sovereign,  who  shall  take  the 
**  oaths  of  office  of  a  justice  of  the  peace  before  the  clerk  of  the 
*'  peace,  or  his  deputy,  for  the  respective  county  or  place  for 
/'  which  he  shall  act,  or  intend  to  act,  and  who  shall  have  taken 
*'  and  subscribed  at  some  general  or  quarter-session  of  the  peace, 
''  the  oath  directed  by  18  Geo.  2.  c.  20.  shall  and  may  act  as  a 
"justice  of  the  peace  for  such  county  or  place,  without  being 
**  obliged  to  take  and  subscribe  again  the  said  oath,  and  without 
"  incurring  any  penalty  or  forfeiture  for  the  not  taking  and  sub- 
*'  scribing  thereof." 

t  Sect.  32.    And  by  1  Geo.  3.  c.  13.  s.  2.     "  And  no  person  The  oaths  to  be 
"  who  hath  taken  the  oaths  usually  taken  by  a  justice  of  the  peace  only  once  taken. 
"  under  a  writ  or  commission  of  dedimus  potestatem,  shall  be 
"  obliged  to  have  any  other  dedimus  potestatem  from  the  clerk  of 
"  the  crown,  to  authorise  any  person  or  persons,  therein  to  be 

**  named. 
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'*  named,  to  administer  again  to  any  such  justice,  on  any  new 
'*  commission  of  the  peace,  the  oaths  usually  annexed  to  such 
"  dedimus,  and  taken  by  a  justice  of  the  peace:  but  the  clerk  of 
"  the  peace,  or  his  deputy,  shall,  on  any  new  commission  being 
"  issued,  prepare  a  parchment  roll,  with  the  oaths  usually  taken 
*'  under  the  dedimus  potestatem  annexed  to  and  ingrossed  on  such 
^'  roll,  and  shall  administer,  without  fee,  the  oaths  in  such  roll 
"  specified,  to  eVery  such  justice  of  the  peace  within  the  respec- 
"  tive  counties  or  places  for  which  he  shall  act  or  intend  to  act, 
'*  who  shall  desire  to, take  the  same;  and  every  justice,  after 
*<  taking  the  oaths  contained  in  the  said  roll,  shall  subscribe  his 
*'  name  on  the  same;  and  the  roll,  with  the  oaths  so  taken  and 
'*  subscribed,  shall  be  kept  by  the  respective  clerks  of  the  peace 
"  of  the  respective  counties  or  places  among  the  records  of  the 
*'  sessions." 

Sect.  33.  Some  doubts  having  arisen  upon  the  meaning  of 
this  act,  it  is  declared  by  7  Geo.  3.  c.  9.  ''  That  all  persons  ap- 
*'  pointed  justices  of  the  peace  by  any  commission  or  commis- 
"  sions  granted  by  his  present  majesty,  who  have  taken  and  sub- 
"  scribed,  or  shall  take  and  subscribe  the  oaths  mentioned  in  the 
"  1  Geo.  3.  c.  13  ;  and  all  persons  who  shall  be  appointed  jus- 
"  tices  of  the  peace  by  any  commission  or  commissions  which 
''  shall  be  granted  after  his  majesty's  demise,  by  any  of  his  suc- 
"  cessors,  kings  and  queens  of  this  realm,  and  shall  have,  after 
"  the  issuing  of  the  first  commission,  whereby  such  person  shall 
*'  be  appointed  justice  of  peace,  in  the  reign  of  any  such  king  or 
"  queen,  taken  and  subscribed  the  said  oaths,  shall  not  be  obliged 
"  during  the  reign  of  his  present  majesty,  or  during  any  future 
"  reign,  in  which  such  oaths  shall  have  been  so  taken  and  sub- 
*'  scribed  as  aforesaid,  to  take  and  subscribe  the  same  oaths  for, 
"  or  by  reason  of  such  person  being  again  appointed  justice  of 
'*  the  peace  by  any  subsequent  commission  or  commissions 
"  which  shall  be  granted  during  any  such  reign  ;  and  shall  not 
*'  incur  any  penalty  or  forfeiture  for  the  not  taking  or  subscribing 
"  the  said  oaths."  (2) 

V.  Who  are  incapable  of  acting  as  justices  of  the  peace. 

Dalton,  c.  3.  t  Sect.  34.  It  is  said  that  if  a  justice  of  the  peace  be  created  a 

duke,  archbishop,  marquis,  earl,  viscount,  baron,  bishop,  knight, 

judge,  or  Serjeant  at  law,  yet  this  will  not  take  away  his  authority 

as  Justice  of  the  peace;  but  if  he  be  made  coroner,  this,  by  some 

opmions,  is  a  discharge  of  his  authority  of  justice.     By  1  Mary, 

18  H.  6.  11.       ses.  2.  c.  8.  "  No  person  having  or  using  the  office  of  a  sheriff  of 

^•■o™'  ifi*        '*  any  county,  shall  use  or  exercise  the  office  of  a  justice  of  peace, 

a  .Co.  (f  ^y  force  of  any  commission  or  otherwise,  in  any  county  where 

"  he  shall  be  sheriff,  during  the  time  only  that  he  shall  exercise 

'^  the  said  office  or  sheriffwick :  and  all  acts  done  by  such  sheriff 

'*  by  authority  of  any  commission  of  the  peace,  during  the  time 

"  abovesaid,  shall  be  void." 

t  Sect.  35.    By  5  Geo.  2.  c.  18.    "  No  attorney,  solicitor,  or 

"  proctor, 

(2)  In  general  there  is  an  indemnifying  clause  in      the  10  Geo.  2.  within  the  time  which  in  such  act  is 
some  act  of  every  session  of  parliament,  provided      usually  limited, 
the  justices  qualify  according  to  the  injunctions  of 
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"  proctor,  in  any  court  whatsoever,  shall  be  capable  to  be  a  jus- 
"  tice  of  the  peace,  within  any  county  of  England  or  Wales, 
'*  during  the  time  he  shall  practise  in  such  character." 

t  Sect.  S6.  It  is  also  enacted  by  9  Geo.  3.  c.  30.  s.  5.  "  That  For  the  acts  re- 
"  it  shall  and  may  be  lawful  to  and  for  the  treasurer,  comptroller,  stt"el*vidrb.^ 
*'  surveyor,  clerk  of  the  acts,  or  any  commissioner  of  the  navy  for  c.  i9.'tit.  Lar- 
*'  the  time  being,  from  time  to  time,  in  all  places  whatsoever,  to  ceny. 
*'  do,  perform,  exercise,  and  execute  the  office  and  duty  of  a  jus- 
"  tice  or  justices  of  the  peace  to  all  intents  and  purposes  whatso- 
"  ever,  in  causing  any  person  or  persons  who  shall  be  charged 
'*  with  counterfeiting,  or  procuring  to  be  counterfeited,  any  letter 
*'  of  attorney,   bill,  ticket,  certificate,  assignment,  last  will,  or 
"  other  power  or  authority;  or  with  uttering  or  publishing  the 
"  same  as  true,  in  order  to  receive  any  wages,  pay,  or  other  allow- 
"  ance,  due  to  any  officer,  seaman,  or  other  person,  in  the  service 
"  of  his  majesty;  or  with  taking  or  procuring  false  oaths  to  be 
"  taken  for  any  of  the  purposes  aforesaid ;  or  to  obtain  the  pro- 
"  bate  of  any  writ  or  letter  of  administration  in  order  to  receive 
**  such  wages,  pay,  or  other  allowance ;  or  with  stealing  or  em- 
"  bezzling  any  naval  stores  {a)  the  property  of  the  king,  to  be  ap-  («)  By  17  Geo. 
"  prehended,  committed,  and  prosecuted  for  the  same."  the*^qurrte^r-^^' 

sessions  has  jurisdiction  over  this  offence,  and  may  inflict  a  penalty  of  £200,  and  imprisonment,  &c.  upon 
the  offender. 

VI.  What  statutes  concerning  the  peace  may  be  executed  by 
such  justices. 

•f-  Sect.  37'  It  seems  certain,  that  by  virtue  of  the  said  commis-  Lamb.  b.i.  c.9. 
sion  they  may  execute  all  statutes  whatsoever  made  for  the  better  Dalt.  c.5. 
keeping  of  the  peace,  and  consequently  those  of  Winchester  and  ^'^°'^'  '^* 
Westminster,  and  all  others  concerning  the  peace,  made  before 
the  reign  of  Edward  the  Third,  in  whose  time  justices  of  peace 
were  first  instituted;  for  all  those  statutes  were  expressly  men- 
tioned in  the  ancient  commissions  of  the  peace,  and  have  always 
been  undoubtedly  taken  to  be  included  in  the  general  words  of 
the  present  commission;  and  yet  none  of  the  statutes  which  ordain 
the  office  of  justices  of  peace,  say  any  thing  concerning  the  exe- 
cution of  the  said  former  statutes,  so  that  the  power  of  justices  of 
peace,  in  relation  to  those  statutes,  seems  entirely  to  depend  on 
the  king's  commission,  and  yet  hath  always  been  unquestionably 
allowed.  From  whence  it  appears,  that  regularly  the  king,  by  his 
commission,  may  authorise  M'hom  he  pleases  to  execute  an  act  of 
parliament. 

t  Sect.  38.  Justices  of  peace  cannot  execute  a  statute  in  the  Rex  v.  James, 
case  of  a  new-created  offence,  unless  authority  be  given  to  them  2Stra  1256. 
for  such  purpose  in  express  words.  i    a  .   80. 

t  Sect.  39.  They  cannot  therefore  proceed  upon  the  statute  of  («)  1  Salk.  680. 
usury,(a)  or  upon  ihe  1  and  2  Philip  and  Mary,  c.  11.  for  using  S^Mod'iIp* 
more  looms  than  one,(Z>)  or  1  and  2  Philip  and  Mary,  c.  7.  for  sel-  ^J)  4  Mod.  51.* 
ling  wares  in  a  corporation, (c)  or  upon  the  2  and  3  Edw.  6.  (e)Cro.EIiz.87. 
c.A.{d)  nor  upon  the  5  Eliz.  c.  14.  for  forging  a  false  deed.(e)         llfjeoi.^'"* 

VII.  How  justices  of  peace  for  a  county  may  act  out  of  it,  or 
within  a  liberty. 

t  Sect,  44.    It  is  said  that  they  have  no  coercive  power  when  2  Hale,  51.' 

out  C.  Car.' 248. 
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out  of  the  county ;  and  therefore  that  an  order  of  bastardy,  or  an 
order  for  payment  of  labourers'  wages,  made  by  them  out  of  the 
county,  is  not  binding.  Yet  it  is  said,  that  recognizances  and  in- 
formations voluntarily  taken  before  them  in  any  place  are  good. 

i"  Sect.  45.  And  for  the  greater  ease  of  justices  of  the  peace  for 
any  county  of  this  realm,  it  is  enacted  by  9  Geo.  1.  c.  7.  s.  3, 
"  That  if  any  such  justice  of  the  peace  shall  happen  to  dwell  in 
*'  any  city,  or  other  precinct,  that  is  a  county  of  itself,  situate 
**  within  the  county  at  large,  for  which  he  shall  be  appointed  jus- 
"  tice  of  peace,  although  not  within  the  same  county,  it  shall  and 
*'  may  be  lawful  for  any  such  justice  of  peace  to  grant  warrants, 
^'  take  examinations,  and  make  orders  for  any  matters  which  any 
^*  one  or  more  justice  or  justices  of  the  peace  may  act  in  at  his 
"  own  dwelling-house,  although  such  dwelling-house  be  out  of 
"  the  county  where  he  is  authorised  to  act  as  a  justice  of  peace, 
•**  and  in  some  city,  or  other  precinct,  adjoining,  that  is  a  county 
*'  of  itself;  and  that  all  such  warrants,  orders,  and  other  act  or 
"acts  of  any  justice  of  the  peace,  and  the  act  or  acts  of  any  con- 
'"  stable,  tithingman,  headborough,  overseer  of  the  poor,  surveyor 
"^  *'  of  the  highways,  or  other  officer,  in  obedience  to  any  such  war- 

''  rant  or  order,  shall  be  as  valid,  good,  and  effectual  in  the  law, 
*'  although  it  happen  to  be  out  of  the  limits  of  the  proper  pre- 
*'  cinct  or  authority: — Provided  that  nothing  in  this  act  shall im- 
"  power  justices  for  counties  at  large  to  hold  their  general  quarter- 
'^  sessions  in  the  cities  or  towns  which  are  counties  of  themselves, 
'*  nor  to  empower  justices  of  peace,  sheriffs,  bailiffs,  constables, 
*'  headboroughs,  tythingmen,  borough-holders,  or  any  other 
*'  peace-officers  of  the  counties  at  large,  to  act  or  intermeddle  in 
'*  any  matters  or  things  arising  within  cities  or  towns  which  are 
**  counties  of  themselves,  but  that  all  such  actings  and  doings 
^  shall  be  of  the  same  force  as  if  this  act  had  not  been  made." 

t  Sect.  46.  And  by  28  Geo.  3.  c.  49.  to  remove  all  doubts  re- 
specting the  construction  of  the  above  statute,  it  is  enacted, 
**  That  it  shall  be  lawful  for  any  justice  acting  for  any  county  at 
''  large,  to  act  as  such  at  any  place  within  any  city,  town,  or  pre- 
"  cinct,  being  a  county  of  itself,  and  situated  within,  surrounded 
"  by,  or  adjoining  to,  any  such  county  at  large.  But  the  same 
"  shall  not  extend  to  give  power  to  the  justices  for  any  county  at 
'*  large,  not  being  justices  for  such  city,  town,  or  precinct,  or  any 
"  constable  or  other  officer  acting  under  them,  to  act  or  internied- 
"  die  in  any  matter  or  thing  arising  within  any  such  city,  town,  or 
"  precinct,  in  any  manner  whatsoever." 

Vide  2  &  3  P.        Sect.  47.  And  it  is  to  be  observed,  that  the  justices  of  peace  for 
and  M.c.  18.      a  County  have,  by  their  commission,  an  express  authority  as  well 
T^u'u^\''^^Q   within  liberties  as  without;  from  whence  it  seems  clearly  to  fol- 
Con.  Crom.  8.     *ow,  that  they  may  execute  their  office  withm  a  town  which  has  a 
^H.  7.  6,7,8.  special  commission  of  the  peace  for  its  own  limits,  unless  such 
»    commission  have  a  clause,  that  no  other  justices,  except  those 
named  in  it,  shall  any  way  concern  themselves  in  the  keeping  of 
the  peace  within  the  liberties  of  such  town;  and  it  may  be  ques- 
tioned, whether  such  a  special  clause  in  such  a  commission  do 
absolutely  make  void  the  act  of  any  county-justice  within  such 
town,  since  the  commission  for  the  county  seems  as  fully  to  give 

those 
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those  named  in  it  a  jurisdiction  over  all  such  towns  within  the 
precinct  of  it,  as  such  commission  for  a  town  doth  exclude  them; 
and  the  justices  for  the  county  seem  to  be  under  no  necessity  of 
informing  themselves  of  the  contents  of  a  commission  which  they  Keb.  559. 
have  nothing  to  do  with:  yet  if  they  have  express  notice  given 
them  of  such  a  restraining  clause,  and  proceed  to  act  within  such 
town  in  defiance  of  it,  they  may  perhaps  be  punishable  for  their 
contempt  of  the  king's  prohibition;  and  yet  perhaps  it  may  be 
questioned  whether  their  acts  be  void,  for  the  reasons  above- 
mentioned. 

t  Sect.  48.  It  has  been  resolved,  that  if  (a)  the  crown  grant  to  (a)  Talbot  y. 
any  city  to  have  justices  of  its  own  w^ithin  itself,  excluding  the  {^"J'^^'*^'^*''^*, 

•'•'..  .>*^        •  1  IT        •      .1  T  1        •  r        llo4.     bee  also 

county  justices  from  mtermeddlmg  m  the  ordmary  busmess  or  a  k ex  v.  Morgan, 

justice  of  the  peace,  that  in  such  case  the  act  of  the  county  jus-  Cald.  156. 

tices  w  ill  be  void,  and  not  be  considered  only  as  a  breach  of  the 

franchise;   and  that  where  they  are  generally  named,  as  in  the 

12  Car.  2.  c.  23.  which  gives  the  jurisdiction  in  .excise  matters 

'*  to  justices  of  the  peace  residing  near  the  place  where  the  for- 

"  feiture  shall  be  made,  or  offence  committed,"  they  have  con-  # 

current  jurisdiction  as  their  locality  may  chance  to  be. 

t  Sect.  49.  So  also  it  has  been  resolved,   (/;)  that  a  charter  (6)  Blankley  v. 
granting  jurisdiction  to  borough  magistrates  over  a  district  not  51^'"**^"'^^' 
within  the  borough,  does  not  exclude  the  county  justices  from  ^79. 
having  a  concurrent  jurisdiction  without  express  words  in  the 
charter.     Therefore,   although  by  charter  the  mayor  and  some 
of  the  aldermen  of  London  have  jurisdiction  in  Southwark,  yet 
as  the  charter  contains  no  non  intromittent  clause  as  to  the  jus- 
tices of  the  county  of  Surrey,  the  latter  have  a  concurrent  juris-  (e)Rev  v. 
diction  with  the  former,  (c)  Sainsbury, 

^^  ^  4T.  Rep.  451. 

t  Sect.  50.  But  doubts  and  questions  have  arisen  touching  the 
commitment  of  offenders  by  justices  of  the  peace  of  liberties  and 
corporations,  to  the  houses  of  correction  of  counties,  ridings, 
or  divisions,  in  which  such  liberties  and  corporations  are  situate, 
though  the  inhabitants  of  such  liberties  and  corporations  contri- 
bute to  the  maintenance  and  support  of  such  houses  of  correc- 
tion;  it  is  enacted  by  3  5  Geo.  2.  c.  24.  "That  in  all  cases 
"  where  any  person  liable  by  law  to  be  committed  to  the  house 
"  of  correction,  shall  be  apprehended  within  any  liberty,  city,  or 
"  town  corporate,  whose  inhabitants  are  contributing  to  the  sup-  \ 

'*  port  and  maintenance  of  the  house  or  houses  of  correction  in 
"  the  county,  riding,  or  division,  in  which  such  liberty,  city,  or 
"  town  corporate,  is  situate ;  it  shall  and  may  be  lawful  for  the 
"  justices  of  the  peace  of  such  liberty,  city,  or  town  corporate,  to 
"  commit  such  person  to  the  house  of  correction  of  the  county, 
"  riding,  or  division,  in  which  such  liberty,  city,  or  town  corpo- 
'"  rate,  is  situate,  and  such  persons  so  committed  shall  be  dealt 
"'  with,  &c.  to  all  intents  and  purposes  as  if  committed  by  the 
"  county,  &:c." 

t  It  also  frequently  happened  that  persons  against  whom  war- 
rants were  granted  by  the  justices  of  the  peace  for  the  several 
counties  within  this  kingdom,  escaped  into  other  counties  or 
places  out  of  the  jurisdiction  of  the  justices  of  the  peace  granting 
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such  warrants,  and  thereby  avoided  being  punished  for  the 
offences  wherewith  they  were  charged.  It  is  therefore  enact- 
Person  is  to  be  ed  by  24  Geo.  2.  c.  55.  "  That  in  case  any  person,  against 
taken  in  the  '*  whom  a  warrant  shall  be  issued  by  «?iy  justice  of  the  peace  for 
the^i^u^ullf '  ^^  "  ^^y  county  or  place  within  this  kingdom,  shall  escape,  go  into, 
number.  "  reside,  or  be  in  any  other  county  or  place  out  of  the  jurisdic- 

"  tion  of  the  justice  granting  such  warrant  as  aforesaid,  it  shall 
*'  and  maybe  lawful  for  any  justice  of  the  peace  of  the  county  or 
"  place  where  such  person  shall  escape,  go  into,  reside,  or  be, 
"  and  such  justice  is  hereby  required,  upon  proof  being  made 
*'  upon  oath  of  the  hand-writing  of  the  justice  granting  such 
*'  warrant,  to  indorse  his  name  on  such  warrant,  which  shall  be 
"  a  sufficient  authority  to  the  person  bringing  such  warrant,  and 
**  to  all  other  persons  to  whom  such  warrant  was  originally 
*^  directed,  to  execute  such  warrant  in  such  other  county  or 
"  place  out  of  the  jurisdiction  of  the  justice  granting  such  war- 
"  rant  as  aforesaid,  and  to  apprehend  and  carry  such  offender 
"  before  the  justice  who  indorsed  such  warrant,  or  some  other 
^^  '*  justice  of  such  other  county  or  place  where  such  warrant  was 

"  indorsed,  in  case  the  offence,  for  which  the  offender  shall  be  so 
"  apprehended  in  such  other  county  or  place  as  aforesaid,  shall  be 
*'  bailable  in  law,  and  such  offender  shall  be  ready  and  willing  to 
"  give  bail  for  his  appearance  at  the  next  assizes  or  general 
"  gaol-delivery,  or  next  general  quarter-sessions  of  the  peace  to 
"  be  held  in  and  for  the  county  or  place  where  the  offence  was 
"  committed,  in  the  same  manner  as  the  justices  of  the  peace  of 
"  the  proper  county  or  place  should  or  might  have  done  in  such 
"  proper  county  or  place;  and  the  justice  of  such  other  county 
"  or  place  so  taking  bail  as  aforesaid,  shall  deliver  the  recogni- 
"  zance,  together  with  the  examination  or  confession  of  such 
*'  offender,  and  all  other  proceedings  relating  thereto,  to  the  con- 
"  stable,  tithingman,  or  other  person  or  persons  so  apprehending 
"  such  offender  as  aforesaid,  who  are  hereby  required  to  receive 
"  the  same,  and  to  deliver  them  over  to  the  clerk  of  the  assizes, 
"  or  clerk  of  the  peace  of  the  county  or  place  where  such  of- 
"  fender  is  required  to  appear  by  virtue  of  such  recognizance; 
"  and  on  default  so  to  deliver  over  the  same,  the  person  neglect- 
"  ing  shall  forfeit  cflO.  And  in  case  the  offence  for  which  such 
"  offender  shall  be  apprehended  and  taken  in  any  other  county 
"  or  place  shall  not  be  bailable  in  law;  or  such  offender  shall 
*'  not  give  bail  to  appear  as  aforesaid  to  the  satisfaction  of  the 
"justice  before  whom  such  offender  shall  be  brought  in  such 
"  other  county  or  place;  then,  and  in  that  case,  the  person  ap- 
*'  prehending  such  offender  shall  carry  and  convey  such  offender 
"  before  one  of  the  justices  of  the  peace  for  the  proper  county 
'*  or  place  where  such  offence  was  committed,  there  to  be  dealt 
"  with  according  to  law. — No  prosecution  shall  be  brought 
"  against  the  justice  for  or  by  reason  of  his  indorsing  such  war- 
"  rant.  But  the  justice  who  originally  granted  the  warrant,  may 
"  be  prosecuted  in  the  same  manner  as  he  might  have  been  if 
"  this  act  had  not  been  made." 

f^tfoTtrid-      .  +  ^^^^:  ^\'  ^y^^  ^^^-  ^'  ^'  ^9-  reciting  that  the  administra- 
joinijig  counties,  ^ic>n  of  justice  was  frequently  obstructed  for  want  of  resident 

justices 
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justices  of  the  peace,  it  is  enacted,  "  That  any  justice  of  the 

"  peace  acting  as  such  for  any  two  or  more  counties,  being  ad- 

"  joining  counties,  may  act  as  a  justice  of  the  peace  in  all  matters 

"  and  things  whatsoever  concerning,  or  in  any  wise  relating  to 

'*  any  or  either  of  the  said  counties;  and  that  all  acts  of  such 

"  justice  of  the  peace,  and  the  acts  of  any  constable,  or  other 

"  officer  in  obedience  thereto,  shall  be  as  valid,  good,  and  effec- 

"  tual  in  the  law,  to  all  intents  and  purposes  whatsoever,  as  if 

"  such  acts  of  the  said  justices  had  been  done  in  the  county  to 

"  which  such  acts  more  particularly  relate ;  and  all  constables 

"  and  other  officers  of  the  said  county  or  counties  to  which  such 

"  act  or  acts  relate,  are  hereby  authorised  and  required  to  obey 

"  the  warrants,  orders,  directions,  act  and  acts  of  such  justice  or 

*' justices  so  granted,  given  and  done,  and  to  do  and  perform 

**  their  several  offices  and  duties,  under  the  pains  and  penalties 

'*  to  which  any  constable  or  other  officer  may  be  liable  for  a 

"  neglect  of  duty:  Provided  always,  that  such  justice  or  justices  if  they  reside  in 

**  be  personally  resident  in  one  of  the  said  counties  at  the  time  either,  at  the 

"  of  doing  such  act  or  acts :  Provided  also,  that  the  warrants,  *^™®  °^  ^*^^"S' 

"  orders,  or  directions,  so  to  be  given  and  granted,  be  directed 

"  and  given  in  the  first  instance  to  the  constable  or  other  officer 

"  of  the  county  to  which  the  same  more  particularly  relate." 

t  Sect.  52.  By  28  Geo.  3.  c.  49.  s.  2.  it  is  enacted,  "  That,  Constables,  &c. 
"  from  and  after  the  passing  of  this  act,  it  shall  and  may  be  law-  "J^y  ^^rry 
"  ful  for  any  constable,  tythingman,  headborough,  or  other  peace  Ltiieractinr^ 
"  officer,  or  any  other  person  or  persons  apprehending  or  taking  for  the  county, 
"  into  custody  any  person  or  persons  offending  against  law,  and  »"d  resident  in 
"  whom  they  lawfully  may  and  ought  to  apprehend  and  take  into  county,Tc!* 
"  custody  by  virtue  of  his  or  their  office  or  offices,  or  otherwise 
"  howsoever,  to  convey  and  take  the  person  or  persons  so  ap- 
"  prehended  or  taken  into  custody  as  aforesaid,  to  any  justice  or 
"justices  of  the  peace  acting  for  the  said  county,  and  resident  in 
"  such  adjoining  county  as  aforesaid;  and  the  said  constables, 
"  tythingmen,  headboroughs,   and  other  peace-officers,  and  all 
"  and  every  other  person  or  persons,   are   hereby  authorised, 
"  empowered,  and  required,  in  all  such  cases,  so  to  act  in  all 
"  things  as  if  the  said  justice  or  justices  of  the  peace  was  or  were 
"  resident  within  the  said  county  to  which  they  respectively  be- 
"  long;  and  all  and  every  person  or  persons  obstructing  or  hin- 
"  dering  the  said  constables,  tythingmen,  headboroughs,  or  other 
"  peace-officers,  in  the  execution  of  their  respective  offices,  in 
'*  the  said  county  or  counties  adjoining  as  aforesaid,  shall  be, 
"  and  are  hereby  made  liable  to  the  same  pains  and  penalties 
"  for  such  obstruction  and  hinderance  of  the  said  officers  in  the 
"  execution  of  their  respective  offices,  as  if  the  same  had  been 
"  committed  in  the  county  for  which  the  said  constables,  tything- 
*'  men,  headboroughs,  or  other  peace-officers,  were  appointed  to 
"  act." 

VIII.  What  commissions  of  this  kind  require  a  special  suit  to 
the  king  for  granting  of  them. 

Sect.  53.  It  seems  agreed,  that  notwithstanding  all  such  com-  Lamb.  b.  i, 
missions  must  be  in  the  king's  name,  as  hath  been  more  fully  ^  ^commis  5 
shewn  chapter  the  fifth,  section  the  first,  yet  there  is  not  any  DaU.  «.  5. ' 

E  2  need 
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1  Lev.  219.  need  of  a  special  suit  or  application  to,  or  warrant  from  the  king, 
uf  Ha^^  for  the  granting  of  them;  for  this  is  only  requisite  for  such  as  are 
loja  of  a  particular  nature,  as  constituting  the  mayor  of  such  a  town, 

and  his  successors,  perpetual  justices  of  the  peace  within  their 

liberties,  &c.  which  commissions  are  neither  revocable  by  the 

o  Burn  8  ^i"g'  i^or  determinable  by  his  death,  as  the  commission  for  the 

(a)  But  seel      peace  is,  («)  which  is  made  of  course  by  the  lord  chancellor, 

Ann.  c.  8.  s.  2.    according  to  his  discretion. 

IX.  How  far  justices  of  peace  have  power  to  proceed  on  in- 
dictments not  taken  before  themselves. 

Crom.  2.  9.  Sect.  54:.  It  is  certain,  that  subsequent  justices  of  peace  may 

2  Hale.  46.        proceed  upon  indictments  taken  before  their  predecessors;  but 

"^"'  *  this  seems  chiefly  to  depend  upon  11  Hen.  6.  c.  6.  which,  re- 
citing the  inconvenience  that  pleas  and  processes  upon  indict- 
ments before  justices  of  the  peace  had  often  been  discontinued 
by  making  of  new  commissions  of  the  peace,  to  the  great  loss  of 
the  king,  &c.  ordains,  "  That  such  pleas,  suits,  and  processes 
"  before  justices  of  the  peace,  shall  not  be  discontinued  by 
"  new  commissions  of  the  peace,  but  stand  in  force;  and  that 
"  the  new  justices,  after  that  they  have  the  records  of  the  same 
*'  pleas  and  processes  before  them,  may  continue,  and  finally 
Crom.  9.  "  hear  and  determine  the  same,  &c."     And  this  is  further  con- 

Sum.  166.  firmed  by  1  Edw.  6.  c.  7.   s.  6.     But  it  is  certain  that  they  can- 

not proceed  on  an  indictment  taken  before  a  coroner,  or  justices 
of  01/er  and  terminer,  or  gaol-delivery,  nor  deliver  persons  sus- 
pected by  proclamation.  But  by  1  Edw.  4.  c.  2.  they  are 
enabled  to  proceed  on  indictments  taken  before  the  sheriff  at  his 
tourn. 

X.  By  what  name  such  justices  are  to  be  described. 

2R.  Abr.  95.  Sect.  55.  It  is  observable,    that  they  are   expressly  commis- 

sioned by  the  name  of  **  justices  of  peace;"  and  in  no  part  of 
their  commission  are  called  by  the  name  of  "  keepers  of  the 
"  peace;"  yet  inasmuch  as  by  18  Edw.  3.  c.  2.  which  is  one  of 
the  first  statutes  made  concerning  their  institution,  they  are  ex- 
pressly called  "  keepers  of  the  peace;"  and  the  principal  end  of 
their  office  is  for  the  keeping  of  the  peace;  and  their  usual 
description  in  certioraris  is  by  the  name  of  "  keepers  of  the  peace ;" 
it  hath  been  adjudged,  that  the  caption  of  an  indictment  (where- 
of justices  of  peace  have  conusance),  coram  A.  B.  e^  C.  D.  cus- 
todibus  pads  et  jiisticiariis  domini  regis  in  such  a  place,  is  good. 
The  King  and  without  expressly  naming  them  justices  of  peace.  Also  it  hath 
Hawkins,  Mich,  been  resolved,  that  the  description  of  justices  of  peace  by  the 
name  of  justiciarii  domini  regis  ad  pacem  cojiservandam,  S^c.  is 
good^  without  saying  ad  pacem  domini  regis,  for  that  it  is  neces- 
sarily implied.  (6) 

Justices  may  act       -):  Sect.  5Q.   And   it  is    recited    by  26  Geo.  2.  c.  17.   "That 

though  not  of      whereas  authority  is  given  by  many  acts  of  parliament  to   two 

or  more  justices  of  the  peace,  whereof  one  or  more  are  to  be  of 

the  quorum,  and  that  divers  acts,  orders,  adjudications,  warrants, 

confirmations 

(6)  Also  by  the  words  "  our  peace,"  when  the       the  party  is  not  bound  to  keep  the  peace  of  the 
king  dies  the  surety  of  the  peace  is  discharged,  for       succeeding  sovereign.     Cromp.  124. 
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confirmations  of  indentures,  and  other  instruments  done,  made, 
and  executed  by  two  or  more  justices  of  the  peace,  without 
expressing  that  they  are,  or  that  one  of  them  is  of  the  quorum, 
have  been  and  may  be  for  that  reason  only,  impeached,  set  aside, 
and  vacated;"  it  is  therefore  enacted,  '*  That  no  act,  order,  adju- 
"  dication,  warrant,  indenture  of  apprenticeship,  or  other  instru- 
*'  ment  already  made,  done,  or  executed,  or  hereafter  to  be  made, 
"  done,  or  executed  by  two  or  more  justices  of  the  peace,  which 
"  doth  not  express  that  one  or  more  of  the  justices  is  or  are  of 
*'  the  quorum,  shall  be  impeached,  set  aside,  or  vacated  for  that 
"defect  only." 

XI.  What   authority  justices  of  peace  have    in   relation  to 
felonies. 

Sect:  57'  It  is  observable,  that  such  of  the  said  justices  as  are  Com.  Dig.  45. 
of  the  quorum  only  are  expressly  authorised  to  inquire  of,  and 
hear  and  determine  felonies  and  trespasses,  and  that  the  above- 
mentioned  statute  of  18  Edw.  3.  after  it  hath  ordained,  ''  That 
"  some  persons  shall  be  assigned  keepers  of  the  peace  by  the 
"  king's  commission,"  saith  in  another  distinct  clause,  "'  That  at 
"  what  time  need  shall  be,  the  same  shall  be  assigned  by  the 
"  king's  commissions  to  hear  and  determine  felonies  and  tres- 
"  passes,   &c."      From  whence   it   is   inferred,   that  justices  of 
peace  have  no  power  to  hear  and  determine  (a)  felonies,  unless  (a)  Crora.  120. 
they  be  authorised  so  to  do  by  the  express  words  of  their  com-  S.  P.  C.  53.  58. 
mission.     And  this  opinion  is  further  confirmed  by  the  authority  g^/^,  ^^5^  gor. 
of  the  year  books  of  (b)  2  Rich.  3.  pi.  9.  a.  b.  and   12  Hen.  7.  sHale,  43,  44. 
pi.  25.  a.  wherein  it  is  adjudged,    that  a  certiorari  to  remove  (^)  B- l"dict. 
certain  indictments  taken  before  justices  of  peace  was  not  good,  q^  LiJ.  391. 
because  it  named  them  only  "  justice  of  peace,"  without  adding 
that  they  w^ere  "  also  assigned  to  hear  and  determine  felonies,'* 
8cc.     Yet  it  seems,  that  it  may  probably  be  argued  for  the  con- 
trary  opinion,  that  the   statute   of  34  Edw.  3.  c.  1.  is  express, 
*'  that  the  persons  assigned  for  the  keeping  of  the  peace  shall 
"  have  power  (among  other  things)  to  hear  and  determine  felo- 
"nies  and  trespasses,"  &c.     And  this  seems  to  be  the  principal 
ground  of  the  resolution  in  the  case  of  Barnes  v.  Constantine(c),  (c)  Co.  Jac.  32. 
wherein  it  is  adjudged,  that  the  setting  forth  of  an  indictment  in  ^p^'* '^^^ 
a  declaration    as    taken    before   "  justices   of  peace   being   also  p  JJ  gg 
*'  assigned  to  hear  and  determine  felonies,"  &c.  was  well  jus- 
tified upon  oi/er  of  the  record,  wherein  it  was  taken  before  "  jus- 
"  tices  of  peace,"  w  ithout  adding,  that  they  were  "  assigned  to 
"  hear  and  determine  felonies,"  &c.     And  as  to  the  authority  of 
Staunford  and  Hale,  it  may  be  answered,  that  their  opinion  is 
expressly  grounded  on  the  wording  of  the  statute  of  18  Edw.  3. 
and  it  does  not  appear  that  they  considered  the  purport  of  34 
Edw.  3.      As  to   the    authority  of  2  Rich.  3.  pi.  9-  it  may  be 
answered,    that   the  certiorari   therein   mentioned   was  for   the 
removal  of  an  indictment  for  counterfeiting  coin,   and  that  the 
power  of  justices  of  peace  to  take  such  an  indictment  depends 
wholly  upon  the  statute  of  3  Hen.  5.  c.  7.  whereby  it  is  enacted, 
"  That  the  justices  of  peace  throughout  the  realm   shall  have 
"  power    by    the   king's    commissions    to    inquire    of    the    said 
"  offence."     And  as  to  what  is  said  in  12  Hen.  7.  c.  25.  it  may 

be 
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be  answered,  that  the  certiorari  therein  mentioned  was  to  remove 
certain  indictments,  but  it  doth  not  appear  from  the  book  what 
those  indictments  were ;  so  that  it  is  possible  they  might  be  of  a 
special  nature,  not  within  the  general  purview  of  34  Edw.  5.  c.  1, 

Sed  quaere. 

Summary,  165.        Sect.  58.  However  it  is  certain,  that  such  a  clause  in  the  com- 

9  Co  118^  mission  of  justices  "  to  hear  and  determine  felonies,  &c."  gives 

C.Eliz.  87.601.  them  no  jurisdiction  over  an  offence  which  by  statute  is  specially 

697.  appointed  to  be  determined  by  justices  of  oyer  and  terminer,  be- 

s  R.  Abr.  96.     ^ause  "  such  justices"  shall  be  intended  to  mean  such  justices  of 

oyer  and  terminer  only  which  properly  and  usually  are  so  called, 

and  not  those  who  are  distinctly  known  by  another  name.     And 

from  hence  it  follows,  that  justices  of  the  peace  have  no  power  to 

take  an  indictment  upon  this  statute  of  5  Eliz.  c.  14.  concerning 

forgery ;  nor  on  the  2  and  3  Edw.  6.  c.  24.  against  accessaries  in 

one  county  to  felonies  in  another ;  nor  on  any  other  statute  which 

specially  limits  the  jurisdiction  of  determining  any  other  felony  to 

other  justices  of  a  particular  denomination.     Yet  inasmuch  as  all 

felonies  include  in  them  a  breach  of  the  peace,  and  the  2  and  3 

Philip  and  Mary,  c.  10.  which  directs  justices  of  peace  to  take 

the  examinations  of  all  such  persons  as  shall  be  committed  by 

Kcly.  I.  them  for  felony,  seems  to  suppose  them  to  have  a  general  power 

of  committing  all  persons  accused  of  any  kind  of  felony,  and  the 

Dak.  c.  20.         general  practice  has  always  been  agreeable  hereto,  it  is  said,  that 

2  Hale,  14.         justices  of  the  peace  may  take  the  examination  of  persons  brought 

before  them  for  any  kind  of  felony,  and  commit  them  to  prison ; 

and  also  take  the  information  of  the  prosecutors  upon  oath,  and 

bind  them  over  to  prosecute,  and  commit  those  who  shall  refuse 

to  be  so  bound,  if  it  appear  that  they  can  give  material  evidence. 

Summary,  169.    Also,  inasmuch  as  the  said  statute  of  2  and  3  Philip  and  Mary, 

2  Hale,  46.         c.  10.  and  also  1  and  2  Philip  and  Mary,  c.  13.  direct  justices  of 

i^Hale^'4i*4        P^acc,  in  cases  of  "  homicide  and  other  felonies,"  to  take  the  exa- 

says  they  may     miuation  of  the  offenders,  and  information  of  others,  and  to  certify 

take  an  inquisl-   the  same  to  the  justiccs  of  gaol-delivery,  it  hath  been  generally 

der  if  thc^bod"^'  ^hought  advisable  for  justices  of  peace  to  proceed  no  farther  in 

cannot  be  found,  relation  to  any  felonies  though  within  their  commission,  except 

only  petit  larcenies.  (7) 

XII.  What  authority  justices  of  the  peace  have  in  relation  to 
TREASON, pramunire,  and  misprision  of  treason. 

i  Cora.  D.  44.         Sect.  59.  It  seems  to  be  agreed,  that  notwithstanding  none  of 

Comb.  405.  ^^^^^  offences  are  within  the  letter  of  their  commission,  yet  inas- 
much as  they  are  against  the  peace  of  the  king,  and  of  the  realm, 

Lamb.226.  any  justice  of  the  peace  may,  either  upon  his  own  knowledge,  or 
the  complaint  of  others,  cause  any  person  to  be  apprehended  for 

(a)  Daltc.  90.     any  such  offence.     And  it  is  the  opinion  both  of  I)alton(a)  and 

212.460.  '^  g-j. 

(7)  Justices  of  the  peace  in  England  may  com-  him  to  the  county  gaol,  but  he  may,  by  his  warrant, 
mit  an  offender  against  the  Irish  law  for  felony  in  charge  him  criminally,  where  he  is  in  custody, 
order  to  be  transmitted  to  Ireland  to  be  tried,' the  Strange,  828.  Two  justices  may  take  a  recogni- 
ofFence  being  committed  there.  Strange,  848.  zance  for  the  appearance  of  one  charged  with  felony- 
Barnard,  K.  B.  225.  Fitzgibb.  111.  14.  Viner  on  the  high  seas  at  the  sessions  of  admiralty,  and 
Abr.  569.  pi.  7.  But  a  justice  cannot  take  a  per-  the  recognizance  may  be  estreated  into  the  exche- 
son  from  the  custody  of  the  king's  bench,  and  send  quer.     Parker,  241. 
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Sir  Matthew  Hale  (b),  that  such  justice  may  take  the  examination  Sumnwiry,  168. 
of  the  person  so  apprehended,  and  the  information   of  all  those  (^^  ^  ^^}^'  ^' 
who  can  give  material  evidence  against  him,  and  put  the  same  in  ^    ^  ^'  ^^^* 
writing ;  and  also  bind  over  such  who  are  able  to  give  any  such 
evidence  to  the  king's  bench,  or  gaol  delivery  ;  and  certify  his 
proceedings  to  the  same  court  to  which  he  shall  bind  over  such 
informers.     And  this  opinion  seems  to  be  agreeable  to  constant 
practice,  especially  since  the  statutes  of  1  and  2  Philip  and  Mary, 
c.  13,  and  2  and  3  Philip  and  Mary,  c.  10.  which,  directing  jus- 
tices of  peace  to  proceed  in  this  manner  against  persons  brought 
before  them  for  felony,  seem  to  give  them  a  discretionary  power  of 
proceeding  in  like  manner  against  persons  accused  of  the  above- 
mentioned  offences. 

Sect.  60.  Also  by  3  Hen.  5.  c.  7.  "  Justices  of  peace  shall 
**  have  power  by  the  king's  commissions  to  inquire  of  counter- 
'*  feiting,  clipping,  washing,  and  other  falsity  of  money  of  the 
"  land,  and  thereupon  to  make  process  by  capias  only,  ?.gainst 
'*  those  who  before  them  shall  be  thereof  indicted." 

Sect.  6l.  And  by  5  Eliz.  c.  1.  s.  3.  "  Justices  of  peace  may  in- 
"  quire  of  the  offence  of  maintaining  the  pope's  power,  and  shall 
"  certify  every  presentment  made  before  them  of  any  such  offence, 
"  into  the  king's  bench,  within  forty  days  after  it  shall  be  made, 
"  &c." 

Sect.  62.  And  by  23  Edw.  1.  s.  8.  "  They  may  inquire  of  all  iLeon.2S9. 
"  offences  against  that  act,  or  against  the  acts  of  the  first,  fifth, 
*'  or  thirteenth  years  of  the  said  queen's  reign,  touching  acknow- 
"  ledging  of  the  king's  supreme  government  in  causes  ecclesiasti- 
'*  cal,  or  other  matters  touching  the  service  of  God,  or  coming  to 
"  church,  or  establishment  of  true  religion  in  this  realm,  within 
"  one  year  and  a  day  after  every  such  offence  committed." 

XIII.  What  authority  justices  of  the  peace  have  in  relation  to 
inferior  offences. 

Sect.  Qo.  It  would  be  endless  to  enumerate  all  the  offences  Vide,  s  Bum's 
within  their  jurisdiction,  concerning  which  there  have  been  such  Justice,  1 7.  and 
great  numbers  of  statutes ;  and  therefore  I  shall  content  myself  in  titieTustice  of 
this  place  with  observing,  that  by  the  abovementioned  statutes  of  the  peace,  in 
34  Edw.  3.  c.  1,  and  also  by  the  express  words  of  their  commis-  which  all  these 
sion,  they  are  impowered  to  hear  and  determine  all  trespasses,  are^treated^of  at 
which  is  a  word  of  a  very  general  extent,  and  in  a  large  sense  not  large  and  sue- 
only  comprehends  all  inferior  offences,  which  are  properly  and  di-  cessively. 
rectly  against  the  peace,  as  assaults  and  batteries,  and  such  like, 
but  also  all  others   which  are  so  only  by  construction,    as    all 
breaches  of  the  law  in  general  are  («)  said  to  be.  (a)  6  Mod.  128. 

Sect.  64.  Yet  it  hath  been  of  late  settled,  that  justices  of  peace 
have  no  jurisdiction  over  (Jb)  forgery  or  perjury  at  the  common  law;  (h)  Salk.  406. 
the  principal  reason   of  which  resolution,  as  I  apprehend,  was,  Crom.  120. 
that  inasuiuch  as  the  chief  end  of  the  institution  of  the  office  of  2  sTra.i'oss.'^^' 
these  justices  was  for  the  preservation  of  the  peace  against  per-  Sayer,  278. 
sonal  wrongs    and    open    violence;    and   the  word  *' trespass,"  6 Mod. 379. 
m  its  most  proper  and  natural  sense,  is  taken  for  such  kind  of  in- 
juries ; 
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(a)  1  Lev.  139. 

1  Sid.  271. 

2  Wils.  160. 
iKeb.  559.772, 
788.  931. 

2  Keb.  138. 
Con.  C. 
Jac.  421. 
Tr.  13  Anna?, 
(fc)  Larch.  173. 
Poph.  208. 


C.  Jac.  32. 
Yelv.  46. 
Con.  2.  Roll. 
151. 


King  and  Log- 
gain,  3  Biim,l7. 
Crompton,  8. 


Rex  V.  James, 
2  Stra.  1256. 
2  Salk.  680. 


(f)  1  Salk.  396. 
607. 


(d)  Stra.  240. 


juries  ;  it  shall  be  understood  in  that  sense  only  in  the  said  statute 
and  commission,  or  at  the  most  to  extend  to  such  other  offences 
only  as  have  a  direct  and  immediate  tendency  to  cause  such 
breaches  of  the  peace  ;  (a)  as  libels,  and  such  like,  which  on  this 
account  have  been  adjudged  indictable  before  justices  of  peace  : 
And  for  this  reason  principally,  as  I  apprehend,  the  court  of  king's 
bench  in  the  case  of  one  Pitt,  since  the  abovementioned  resolution 
concerning  perjury  and  forgery,  refused  to  quash  an  indictment 
found  at  a  session  of  the  peace  for  a  libel,  but  ordered  the  defend- 
ant to  demur  to  it,  if  he  thought  fit.  {b)  And  upon  the  like  reason 
perhaps  the  former  opinion,  that  one  may  be  indicted  before  jus- 
tices of  peace  for  being  a  common  night-walker  and  haunter  of 
bawdy-houses,  may  not  bethought  to  contradict  the  abovemen- 
tioned resolution. 

Sect.  65.  Justices  of  peace  by  virtue  of  the  abovementioned 
statute  of  34  Edw.  3.  c.  1.  seem  to  have  a  jurisdiction  over  bar- 
rators, and  such  like  offenders,  whether  they  be  mentioned  in  their 
commission  or  not. 

Sect.  66.  And  it  seems  clear  that  justices  of  the  peace  have  ju- 
risdiction of  all  inferior  crimes  within  their  commission,  whether 
such  crimes  be  mentioned  in  any  statute  concerning  them  or  not; 
for  that  all  such  crimes  are  either  directly,  or  at  least  by  conse- 
quence and  judgment  of  law%  against  the  peace  ;  and  upon  this 
ground  principally,  as  1  apprehend,  it  was  lately  resolved,  that  they 
may  take  an  indictment  of  extortion. 

f  Sect.  67.  But  in  new-created  offences,  justices  of  the  peace 
have  no  jurisdiction  without  express  words. 

XIV.  In  what  cases  justices  of  the  peace  may  act  although 
interested. 

^  Sect.  6S.  The  general  rule  of  law  certainly  is,  that  justices  of 
the  peace  ought  not  to  execute  their  office  in  their  own  case  (c)  ; 
and  even  in  cases  where  such  proceeding  seems  indispensably 
necessary,  as  in  being  publicly  assaulted  or  personally  abused,  or 
their  authority  otherwise  contemned  while  in  the  execution  of 
their  duty,  yet  if  another  justice  be  present,  his  assistance  should 
be  required  to  punish  the  offender,  {d) 


C.  194. 
Stra.  1173 


f  Sect.  69.  And  by  the  common  law,  if  an  order  of  removal 
were  made  by  two  justices,  and  one  of  them  was  an  inhabitant 
of  the  parish  from  which  the  pauper  was  removed,  such  order  was 
illegal  and  bad,  on  the  ground  that  the  justice  who  was  an  inha- 
(c)  Rex  t.  Great  bitant  was  interested,  as  being  liable  to  the  poor's  rate,  (e)  But 
Chart,  Burr.  S.  now  the  statute  16  Geo.  2.  c.  18.  reciting  that  "doubts  had 
arisen  whether,  according  to  the  laws  and  statutes  now  in  force, 
justices  of  the  peace  may  lawfully  act  in  any  case  relating  to  pa- 
rishes or  places  to  the  rates  and  taxes  of  which  such  justices  re- 
spectively are  rated  or  chargeable ;"  enacts,  "  That  it  shall  and 
"  may  be  lawful  to  and  for  all  and  every  justice  or  justices  of  the 
*'  peace  for  the  county,  riding,  city,  liberty,  franchise,  borough,  or 
*'  town  corporate,  within  their  respective  jurisdictions,  to  make, 
''  do,  and  execute  all  and  every  act  or  acts,  matter  or  matters, 
*'  thing  or  things,  appertaining  to  their  office  as  justice  or  justices 
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"  of  the  peace,  so  far  as  the  same  relates  to  the  laws  for  the  re- 
**  lief,  settlement,  and  maintenance  of  poor  persons  ;  for  passing 
"  and  punishing  vagrants  ;  for  repair  of  the  highways  ;  or  to  any 
"  other  laws  concerning  parochial  taxes,  levies,  or  rates;  not- 
"  withstanding  any  such  justice  or  justices  of  the  peace  is  or  are 
"  rated  to  or  chargeable  with  the  taxes,  levies,  or  rates  within  any 
"  such  parish,  township,  or  place  affected  by  any  such  act  or  acts 
'*  of  such  justice  or  justices  as  aforesaid." — But  this  act  shall  not 
authorise  any  justice  for  any  county  or  riding  at  large  to  act  in  the 
determination  of  any  appeal  to  the  quarter-sessions  for  any  such 
county  or  riding  from  any  order,  matter  or  thing,  relating  to  any 
such  parish,  township,  or  place,  where  such  justice  or  justices  is 
or  are  so  charged,  taxed,  or  chargeable  as  aforesaid. 

t  Sect.  70.  And  on  this  statute  it  has  been  determined,  that  Rex  v.  Yarpole, 
on  an  appeal  to  the  sessions  against  an  order  of  removal,  those  4rerra.Rep.7i. 
justices  who  are  rated  to  the  relief  of  the  poor  in  either  of  the 
contending  parishes  have  no  right  to  vote. 

XVI.  How  far  justices  of  the  peace  may  act  though  not  of  the 
quorum. 

t  Sect.  72.  By  7  Geo.  3.  c.  21.  it  is  enacted,  "  That  all  acts, 
"  orders,  adjudications,  warrants,  indentures  of  apprenticeship, 
"  or  other  instruments  which  shall  be  made,  done,  or  executed, 
"  by  virtue  of  any  act  or  acts  of  parliament  made  or  to  be  made 
*' by  two  or  more  justices  of  the  peace  qualified  to  act  within 
"  such  cities,  boroughs,  towns  corporate,  franchises  and  liberties, 
"  as  have  only  one  justice  of  the  peace  of  the  quorum  qualified 
"  to  act  within  the  same,  though  neither  of  the  said  justices  are 
"of  the  quorum,  shall  be  valid  and  effectual  in  law,  as  if  one  of 
"  the  said  justices  had  been  of  the  quorum." 

XVII.  How  far  justices  of  the  peace  are  protected  in  the  dis- 
charge of  their  duty. 

-^  Sect.  73.  Justices  of  the  peace  are  strongly  protected  by  (a)Astont;.BIa- 
the  law  in  the  just  execution  of  their  office;  and  therefore  all  grave, Stra. 6i7. 
slanderous  words  spoken  of  them  in  the  discharge  of  their  duty,  ^^'  ^^J- ^^^e. 
as  "  you  are  a  rascal,  a  villain,  and  a  liar,"  are  actionable  (a),  but  stra.  lies.  ' 
they  must  be  spoken  of  them  in  the  execution  of  their  duty,  (b)      l^^^  v.  Revel, 

•^    ^   ^       Stra.4'i0. 
(fe)R.i;.Pocock,  Stra.  1157. 

Sect.  74.  Justices  of  the  peace  are  not  punishable  civilly  for  acts 
done  by  them  in  their  judicial  capacities,  but  if  they  abuse  the 
authority  with  which  they  are  entrusted,  they  may  be  punished  ^^0.  Eliz  130 
criminally  at  the  suit  of  the  king  by  way   of  information.     But  i  Leon.  187. 
in  cases  where  they  proceed  ministerially  rather  than  judicially,  if  Post,ch.  13.  s. 
they  act  corruptly,  they  are  liable  to  an  action  at  the  suit  of  the 
party,  as  w  ell  as  to  an  information  at  the  suit  of  the  king.     The 
court  of  king's-bench,  however,  will  never  grant  an  information 
against  a  justice  of  the  peace  for  a  mere  error  in  judgment  (c);  for  (c)  Rex  u.  Cox, 
even  where   a  justice  does  an  illegal  act,  yet  although  the  judg-  ^  Burr.  785. 
ment  was  wrong,  if  his  heart  was  right  {d),  if  he  acted  honestly  (d)  Rex  v. 
and  candidly,  without  oppression,  malice,   revenge,  or  any  bad  J°^^S'  1  ^u"* 
view  or  ill  intention  whatsoever,  the  court  will  never  punish  him  ^^  * 

by 
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0)  ^^,^^^^'  by  the  extraordinary  course  of  information  (e),  but  leave  the  party 
2  Burr.  1162. '  co^i Plaining  to  the  ordinary  legal  remedy  by  action  or  by  indict- 
(/)Rex  V.Jack-  ment :  but  if  they  act  improperly  knowingly,  an  information  shall 
son,iTer.Rep.  bg  granted.  (/) 

653.     Barley  t).  ^  "^  ^ 

Newman,  Trin.  16  Geo.  3. 

Cro.Car.i75.         t  Sect,  75.  It  is  enacted  by  7  Jac.  l.  c.  5.  made  perpetual  by 

285.467.  21  Jac.  1.  c.  12.  "  That  if  any  action  upon  the  case,  trespass,. 

No^^^sT'  ^^^  "  battery,  or  false  imprisonment,  shall  be  brought  against  any 

1  Roll,  274.  '*  JUSTICE  OF  THE  PEACE,  mayor,  or  bailiff  of  city  or  town  cor- 

Moor,  845.  «'  porate,  headborough,  portreve,  constable,  tythingman,  or  col- 

1  Burr  602  '*  Icctor,  for  or  concerning  any  manner,  cause,  or  thing,  by  them 

2  Burr.  1162.  "  or  any  of  them  done  by  virtue  or  reason  of  their  or  any  of  their 

"  office  or  offices,  it  shall  be  lawful  for  such  officers  or  any  of 
**  them,  and  all  others  which  in  their  aid  or  assistance,  or  by  their 
"  commandment,  shall  do  anything  touching  or  concerning  his 
"  or  their  office  or  offices,  to  plead  the  general  issue,  not  guilty, 
**  and  give  the  special  matter  in  evidence  to  the  jury  which  shall 
"  try  the  same;  and  if  the  verdict  shall  pass  with  the  defendant 
*'  in  such  action,  or  the  plaintiff  become  nonsuit,  or  suffer  a  dis- 
"  continuance,  in  every  such  case,  the  justices  or  justice,  or  such 
"  other  judge  before  whom  the  said  matter  shall  be  tried,  shall 
*'  allow  to  the  defendant  his  double  costs." 

4  Inst.  174.  -fSect.  76.  And  it  is  further  enacted  by  21  Jac.  1 .  c.  12.  (which 

1  Inst.  283.  ^     extends  the  above  act  to  churchwardens  and  overseers  of  the  poor),, 

iiTn".'  ^^^'  "  '^^^^  ^^^  ^^^^  ^"^^  ^^^^^   ^^   ^^^^  within   the   county  where  the 

Morgan's  Vade  "  trespass   or  fact  shall  be  done  and  committed,  and  not  else- 

Mec.49.  "  where  ;  and  that  upon  the  trial,  if  the  plaintiff  shall  not  prove 

Stra.  446.  (t  ^^  ^j^^  j^^y  ^^^^^  j^  ^^^g  g^  ^Jq^^^  ^^^  committed,  the  jury  shall 

*'  find  the  defendant  not  guilty,  without  having  any  regard  or  re- 
'*  spect  to  any  evidence  given  by  the  plaintiff  touching  the  cause 
**  of  action." 

t  Sect.  77.  By  24  Geo.  2.  c.  44.  "  No  writ  shall  be  sued 
"  out  against,  nor  any  copy  of  any  process,  at  the  suit  of  a  sub- 
"  ject,  be  served  on,  any  justice  of  the  peace  for  any  thing  by 
**  him  done  in  the  execution  of  his  office,  until  notice  in  wri- 
**  ting  of  such  intended  writ  or  process  shall  have  been  delivered 
"  to  him  or  left  at  the  usual  place  of  his  abode,  by  the  attorney 
"  or  agent  for  the  party  who  intends  to  sue  or  cause  the  same  to 
"  be  sued  out  or  served,  at  least  one  calendar  month  before  the 
*'  suing  out  or  serving  the  same  ;  in  which  notice  shall  be  clearly 
'*  and  explicitly  contained  the  cause  of  action  which  such  party 
'*  hath,  or  claimeth  to  have  against  such  justice  of  the  peace; 
"  on  the  back  of  which  notice  shall  be  indorsed  the  name  of  such 
"  attorney  or  agent,  together  with  the  place  of  his  abode,  who 
"  shall  be  intitled  to  have  the  fee  of  twenty  shillings  for  the  pre- 
**  paring  and  serving  such  notice,  and  no  more." 

N.B.BySO  t  Sect.  78.     By  24  Geo.  2.  c.  44.  s.  2.     "  It  shall  and  may  be 

Geo.  2.  c.  24.  s.  «  lawful  to  and  for  such  justice  of  the  peace,  at  any  time  within 

f'^J^i^^'f"^-^^^  "  one  calendar  month  after  such  notice  dvenas  aforesaid,  to  ten- 
extended  to  JUS-  .    .       ^  1  •  1 

tices  acting         "  dcr  amends  to  the  party  complammg,  or  to  his  or  her  agent  or 
under  that  act.    »<  attorney ;  and,  in  case  the  same  is  not  accepted,  to  plead  such 

"  tender 
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"  tender  in  bar  to  any  action  to  be  brought  against  him,  grounded 

"  on  such  writ  or  process,  together  with  the  plea  of  not  guilty,  and 

"  any  other  plea,  with  the  leave  of  the  court ;  and  if,  upon  issue 

"joined  thereon,  the  jury  shall  find  the  amends  so  tendered  to  Douglas, 367. 

"  have  been  sufficient,  then  they  shall  give  a  verdict  for  the  de- 

"  fendant ;  and  in  such  case,  or  in  case  the  plaintiff  shall  become 

"  nonsuit,  or  shall  discontinue  his  or  her  action,  or  in  case  judg-  . 

"  ment  shall  be  given  for  such  defendant  or  defendants  upon 

"  demurrer,  such  justice  shall  be  entitled  to  the  like  costs  as  he 

"  would  have  been  entitled  unto,  in  case  he  had  pleaded  the  ge- 

"  neral  issue  only  ;  and  if  upon  issue  so  joined  the  jury  shall  find 

'*  that  no  amends  were  tendered,  or  that  the  same  were  not 

"  sufficient,  and  also  against  the  defendant  or  defendants  on  such 

"  other  plea  or  pleas,   then  they   shall   give  a  verdict  for  the 

*♦  plaintiff  and  such  damages  as  they  shall  think  proper,  which 

"  he  or  she  shall  recover,  together  with  his  or  her  costs  of  suit/' 

t  But  by  24  Geo.  2.  c.  44.  s.  3.  "  No  such  plaintiff  shall  re- 
**  cover  any  verdict  against  such  justice  in  any  case  where  the 
**  action  shall  be  grounded  on  any  act  of  the  defendant  as  justice 
"  of  the  peace,  unless  it  is  proved  upon  the  trial  of  such  action, 
*'  that  such  notice  was  given  as  aforesaid ;  but  in  default  thereof 
'*  such  justice  shall  recover  a  verdict  and  costs  as  aforesaid." 

+  Sect.  79.  By  24  Geo.  2.  c.  44.  s.  4.  "  In  case  such  jus- 
"  tice  shall  neglect  to  tender  any  amends,  or  shall  have  tendered 
"  insufficient  amends,  before  the  action  brought,  it  shall  and  may 
**  be  lawful  for  him,  by  leave  of  the  court  where  such  action  shall 
**  depend  at  any  time  before  issue  joined,  to  pay  into  court  such 
"  siimof  money  as  he  shall  see  fit;  whereupon  such  proceedings, 
*'  orders,  and  judgments  shall  be  had,  made,  and  given  in  and  by 
"  such  court  (9),  as  in  other  actions  where  the  defendant  is  al- 
*'  lowed  to  pay  money  into  court." 

t  And  by  24  Geo.  2.  c.  44.  s.  5.  '*  No  evidence  shall  be  per- 
"  mitted  to  be  given  by  the  plaintiff  on  the  trial  of  any  such  ac- 
'*  tion  as  aforesaid,  of  any  cause  of  action,  except  such  as  is  con- 
*'  tained  in  the  notice  hereby  directed  to  be  given." 

+  Sect,  80.    By  24  Geo.  2.  c.  44.  s.  6.     '*  No  action  shall  be  Cro.  Car.  394. 
"  brought  against  any  constable,  headborough  or  other  officer,  or  10  Co.  76. 
**  against  any  person  or  persons  acting  by  his   order  and  in  his  Wood,  b.  1.  c.7. 
'*  aid,  for  any  thing  done  in  obedience  to  any  warrant  under  the 
"  hand  or  seal  of  any  justice  of  the  peace,  until  demand  hath 
"  been  made  or  left  at  the  usual  place  of  his  abode,  by  the  party 
"  or  parties  intending  to  bring  such  action,  or  by  his,  her,  or  their 
**  attorney  or  agent,  in  writing,  signed  by  the  party  demanding 
"  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the 
"  same  hath  been  refused,  or  neglected  for  the  space  of  six  days 
'*  after  such  demand  ;  and  in  case  after  such  demand  and  com- 
**  pliance  therewith,  by  shewing  the  said  warrant  to,  and  permit- 
**  ting  a  copy  to  be  taken  thereof  by  the  party  demanding  the 

"  same, 

(9)  It  must  appear  that  the  action  was  for  some-       appear  upon  the  production  of  the  notice  of  ac- 
thing  done  in  the  execution  of  his  duty  ;  or  the       tion,  it  is  sufficient.     2  Black.  859, 
court  will  fix  a  time  for  him  to  plead.     But  if  it 
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(a)  Rex  V.  Pick- 
ins,  Mich. 
23  Geo.  3. 
Dougl.  307. 


Grindley  r, 
Holloway, 
Dougl.  307. 

Entick  V.  Car- 
rington,  11  St. 
Tr.  321. 


Hill  V.  Bate- 
man,  iStr.  7  JO. 


"  same,  any  action  shall  be  brought  against  such  constable,  head- 
"  borough,  or  other  officer,  or  against  such  person  or  persons 
"  acting  in  his  aid  for  any  such  cause  as  aforesaid,  without 
"  making  the  justice  or  justices  who  signed  or  sealed  the  said 
"  warrant  defendant  or  defendants,  that  on  producing  or  proving 
"  such  warrant  at  the  trial  of  such  action,  the  jury  shall  give  their 
"  verdict  for  the  defendant  or  defendants,  notwithstanding  any 
"  defect  of  jurisdiction  in  such  justice  or  justices  (10)  ;  and  if 
**  such  action  be  brought  jointly  against  such  justice  or  justices, 
"  and  also  against  such  constable,  headborough,  or  other  officer, 
**  or  person  or  persons  acting  in  his  or  their  aid  as  aforesaid,  then, 
"  on  proof  of  such  warrant,  the  jury  shall  find  for  such  constable, 
"  headborough,  or  other  officer,  and  for  such  person  or  persons  so 
"  acting  as  aforesaid,  notwithstanding  such  defect  of  jurisdiction 
"  as  aforesaid  ;  and  if  the  verdict  shall  be  given  against  the  justice 
**  or  justices,  that  in  such  case  the  plaintiff  or  plaintiffs  shall  reco- 
"  ver  his,  her,  or  their  costs  against  him  or  them,  to  be  taxed  in 
*'  such  manner  by  the  proper  officer  as  to  include  such  costs  as 
"  such  plaintiff  or  plaintiffs  are  liable  to  pay  such  defendant  or 
**  defendants  for  whom  such  verdict  shall  be  found  as  aforesaid.'^ 

t  Sect.  81.  But  is  provided  by  24  Geo.  2.  c.  44.  s.  7.  "  That 
"  where  the  plaintiff  in  any  such  action  against  any  justice  of 
"  the  peace  shall  obtain  a  verdict,  in  case  the  judge  before  whom 
*'  the  cause  shall  be  tried  shall,  in  open  court,  certify  on  the 
'*  back  of  the  record,  that  the  injury  for  which  such  action  was 
"  brought,  was  wilfully  and  maliciously  committed,  the  plaintiff 

"  shall  be  intitled  to  have  and  receive  double  costs  of  suit. 

"  And  no  action  shall  be  brought  unless  commenced  within  six 
"  calendar  months  after  the  act  committed." 

t  Sect.  82.  It  has  been  determined  (a)  on  this  branch  of  the 
statute,  that  where  there  is  a  special  verdict,  and  it  appears  from 
the  facts  found  that  the  act  for  which  the  action  was  brought  was 
done  by  the  defendant,  by  virtue  or  reason  of  his  office  as  a  justice 
of  the  peace,  the  master,  on  a  verdict  for  the  plaintiff,  must  tax 
double  costs,  though  there  has  been  no  certificate  or  allowance  by 
the  judge  before  whom  the  cause  was  tried  ;  but  when  it  does 
not  appear  upon  the  record  in  what  capacity  the  defendant  was 
acting,  an  allowance  of  the  judge  at  nisi  prius  is  necessary. 

Sect.  83.  It  hath  also  been  determined,  that  secretaries  of 
state  and  privy  counsellors  are  not  magistrates,  and  that  the  king's 
messengers  are  not  officers  within  the  protection  of  the  fore- 
going statutes. 

Sect.  84.  It  was  agreed,  than  when  an  action  is  brought 
against  justices  of  the  peace  for  any  wrong  done  by  the  exercise 
of  their  authority,  as  by  committing  a  person  under  a  conviction 
on  the  game  laws  without  first  attempting  to  distrain  for  the 
penalty,  it  is  incumbent  on  the  defendants  to  shew  the  regularity 

of 


(10)  If  a  justice  of  peace  make  a  -warrant  in  a 
case  which  is  plainly  out  of  his  jurisdiction,  such 
warrant  is  no  justification  to  a  constable.  1  Stra. 
711.     Wood,  b.  1.  c.  7.     2  Stra.  1002.     But  if 


the  justice  exceed  his  authority  in  granting  a  war- 
rant, yet  the  officer  must  execute  it,  and  is  indem- 
nified for  so  doing.     Cro.  Car,  394.     10  Co.  76. 
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of  their  convictions  ;  and  that  the  informations,  &c.  laid  before 
them  upon  which  their  convictions  are  grounded,  must  be  pro- 
duced and  proved  in  court. 

Sect.  85.   It  is  also  agreed  that  an  action  of  trespass  will  not  Hutchinsr. 
lie  against  justices  of  the  peace  for  making  a  warrant  to  distrain  Clianjbers, 
for  the  poor's  rate  under  the   14  Eliz.  c.  2.  if  the  rate  has  not  ^    ""-^80. 
been  appealed  from,  and  the  warrant  is  not  void  so  as  to  make 
the  parties  executing  it  trespassers  ah  initio.     But  if  a  justice 
issue  a  warrant  totally  illegal,  as  if  a  pauper  return  without  a 
certificate  to  the  parish  from  whence  he  w  as  removed,  and  the 
justice  make  a  warrant  to  commit  him  to  the  house  of  correction,  , .    „  „ 
*'  there  to  remain  until  discharged  by  due  course  of  law,"  instead  ^*ar.2.c.i2. 
of  pursuing  the  statutes  under  which  his  authority  on  this  sub-  s.  3. 
ject  is  derived  (fl),  he  is  liable  to  an  action  of  false  imprisonment,  17  Geo.  2. 
although  he  did  not,  in  granting  such  warrant,  act  intentionally  (ft)^Baldwin  r. 

wrong,  {b)  Blackmore, 

1  Burr.  596. 

XVIII.     How  far  justices  of  the  peace  may  award  costs. 

Sect.  86.  By  18  Geo.  3.  c.  19-  "  Where  any  complaint  shall 
"  be  made  before  any  justice  of  the  peace,  and  any  warrant  or 
*'  summons  shall  issue  in  consequence  of  such  complaint,  it 
"  shall  be  lawful  to  and  for  any  justice  or  justices  of  the  peace 
"  who  shall  have  heard  and  determined  the  matter  of  the  said 
"  complaint,  to  award  such  costs  to  be  paid  by  either  of  the  par- 
"  ties,  and  in  manner  and  form  as  to  him  or  them  shall  seem  fit, 
"  to  the  party  injured  ;  and  if  they  shall  not  pay  down  or  give 
"satisfactory  security  for  the  same,  the  said  justice  or  justices 
*'  shall,  by  warrant  under  hand  and  seal,  levy  the  said  sum  or 
*'  sums  by  distress  and  sale,  and  where  goods  and  chattels  of 
"  such  person  cannot  be  found,  shall  commit  such  person  to  the 
"  house  of  correction  for  the  county  or  place  where  such  person 
**  shall  reside,  there  to  be  kept  to  hard  labour  not  exceeding  one 
'*  month,  nor  less  than  ten  days,  or  until  such  sum  or  sums  of 
"  money,  together  with  the  expenses  of  the  commitment,  be  first 
"  paid." 

t  Sect.  87.  But  it  is  provided  by  the  said  statute,  "  That  upon 
"  the  conviction  of  any  person  or  persons  upon  any  penal  statute 
"  where  the  penalty  shall  amount  to,  or  exceed,  five  pounds,  the 
"  said  costs  shall  be  deducted  by  the  said  justice  or  justices,  ac- 
"  cording  to  his  or  their  discretion,  out  of  the  said  penalty  or 
"  penalties,  so  that  the  said  deduction  shall  not  exceed  one-fifth 
*'  part  of  the  penalty  or  penalties  aforesaid;  and  the  remainder 
"  shall  be  paid  to,  or  divided  among,  the  person  or  persons  who 
**  would  have  been  intitled  to  the  whole  in  case  this  act  had  not 
"  been  made." 

Of  the  Court  of  Sessions. 

The  court  of  justices  of  the  peace  in  sessions  is  an  assembly  Dalton,  c.  185. 
of  two  or  more  such  justices,  whereof  one  is  of  the  quorum,  at  a  ^!J"Su^  -i^^g! 
certain  day  and  place  before  appointed,  in  order  to  inquire,  hear,  '  "^ 

and  determine,  in  pursuance  of  their  commission,  of  any  causes 

or 
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or  matters  therein  contained ;  and  this  court,  when  legally  con- 
vened, is  a  court  of  record. 

For  the  better  understanding  hereof  I  shall  consider, 

1 .  At  what  time  such  court  is  to  be  held. 

2.  By  whom,  and  in  what  manner,  it  is  to  be  summoned  and 
appointed. 

3.  In  what  manner  such  court  shall  be  adjourned. 

4.  What  persons  are  bound  to  give  their  attendance  at  it. 

5.  Whether  it  hath  any  power  over  its  own  members. 

6.  The  difference  between  general,  special,  and  quarter 
sessions. 

7.  What  persons  may  practise  in  it. 

8.  Of  the  extent  and  nature  of  its  jurisdiction. 

9.  In  what  cases  it  may  amend  proceedings. 

10.  In  what  cases  justices  may  award  costs. 

11.  In  what  cases  the  sessions  may  make  orders  respecting  the 
county. 

I.  At  what  time  such  court  is  to  be  held. 

Sect,  1.  By  12  Rich.  2.  c.  10.  "  The  justices  shall  keep  their 
"  sessions  in  every  quarter  of  the  year  at  least,  and  by  three  days, 
"  if  need  be,  on  pain  of  being  punished  according  to  the  discre- 
"  tion  of  the  king's  council,  at  the  suit  of  every  man  that  will 
"  complain." 

Sect.  2.  By  2  Hen.  5.  st.  1.  c.  4.  it  is  enacted,  "  That  the  jus- 
(a)  Vide  ante.  "  tices  of  the  peace  in  every  shire  named  of  the  quorum,  &c.(o) 
*'  shall  make  their  sessions  four  times  in  the  year,  viz.  in  the  first 
"  week  after  Michaelmas — Epiphany — Easter — and  the  transla- 
"  tion  of  St.  Thomas  the  Martyr,  and  oftener  if  need  be;  and 
"  that  the  same  justices  shall  hold  their  sessions  throughout 
"  England  in  the  same  weeks  every  year." 

Cro.  Cir.  30.  Sect.  3.  But  by  14  Hen.  6.  c.  4.  it  is  enacted,  "  That  the  jus- 

"  tices  of  the  peace  for  the  county  of  Middlesex  shall  keep,  ob- 
"  serve,  and  execute  the  court  of  the  session  of  the  peace  two 
"  times  in  the  year  at  least,  and  more  often  if  need  be."  And  be- 
cause of  the  great  business  in  this  county,  it  is  usual  to  hold  four 
general  and  four  general  quarter-aessions  in  the  year. 

2  Hale, 49.  Sect.  4.  By  33  Hen.  8.  c.  10.  the  Tuesday  after  Easter  Meek 

is  expounded  to  be  in  the  week  after  clausum  pascha  for  the  ses- 
sions to  be  held;  yet  clausum  pascha,  or  Low  Sunday,  is  the  first 
day  in  that  week. 

2  Hale,  49.  Sect.  5.    Sir  Matthew  Hale  says,  the  strict  regular  exposition 

of  the  statute  of  Henry  the  Fifth  for  the  week  after  Michaelmas, 
8cc.  is,  that  if  Michaelmas  fall  upon  a  Sunday  or  Monday,  the 
quarter-sessions,  in  strictness,  should  be  held  in  the  ensuing 
week,  and  not  the  same  week.  Yet  it  is  very  plain  that  the  quar- 
ter-sessions are  variously  held  in  several  counties,  some  at  one 

day. 
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day,  some  at  another;  and  it  hath  been  ruled,  that  these  are  each 
of  them  good  quarter-sessions  within  the  several  acts  that  relate 
to  quarter-sessions,  for  that  these  acts,  especially  that  of  the 
2  Hen.  5.  c.  4.  is  only  directive  and  in  the  affirmative;  and 
therefore,  though  the  sessions  are  held  at  another  day,  according 
to  the  general  direction  of  the  statute  12  Rich.  2.  c.  10.  yet  they 
are  quarter-sessions. 

II.    By  whom,  and  in  what  manner,  the  session  is  to  be  sum- 
moned and  appointed. 

Sect.  6.  It  seems  clear  from  the  express  words  of  the  commis-  c.  C.  C.  29. 
sion,  that  any  two  justices  of  the   peace,  whereof  one  is  of  the  Larab.b.4.c.2. 
quorum,  may  hold  such  court  at  such  days  and  places  as  shall  be  JJ^^Itf  ch.  185. 
appointed  by  them ;  and  that  the  sheriff  is  bound  to  return  pro- 
per juries;  and  that  the  ciistos  rotulorum  ought  to  bring  the  rolls 
of  the  peace  before  them,  8cc. 

Sect.  7.  And  from  hence  it  seems  to  follow,  that  any  two  such  Lamb.  b.  4. 
justices  may  direct  their  precept  under  their  teste  to  the  sheriff  ^*  ^^• 
for  the  summons  of  the  sessions  of  the  peace,  thereby  command- 
ing him  to  return  a  grand  jury  before  them,  or  their  fellow-jus- 
tices, at  a  certain  day  and  place,  and  to  give  notice  to  all  stew- 
ards, constables,  and  bailiffs  of  liberties,  to  be  present  and  do 
their  duties  at  such  day  and  place,  and  to  proclaim  in  proper 
places  throughout  his  bailiwick,  that  such  sessions  will  be  holden 
at  such  day  and  place,  and  to  attend  there  himself  to  his  duty,  &c. 

•f-  Sect.  8.  And  such  precept  should  bear  teste  or  be  dated  fif-  Nelson,  35. 
teen  days  before  the  return,  and  ought  forthwith  to  be  delivered  '*  ^"'">  218. 
to  the  sheriff,  to  the  end  that  he  may  have  sufficient  time  to  pro- 
claim the  sessions;  to  summon  and  return  the  several  juries;  and 
to  warn  all  officers  and  others  that  have  business  there  to  attend. 

Sect.  9.    And  it  is  said  that  such  a  precept  by  any  two  such  2  Hale,  41. 
justices  cannot  be  superseded   by  any  of  their  fellows,  but  only  Lamb.  b.4.c.2. 
by  a  writ  out  of  chancery. 

t  Sect.  10.  But  it  is  not  sufficient  that  the  precept  run  under  Lamb.  382. 
the  name  of  the  custos  rotulorum  alone ;  for  he  hath  no  more  au- 
thority in  this  behalf  than  any  one  of  his  fellow-justices;  and  the 
words  of  the  commission  are,  *'  that  the  sheriffs  shall  cause  a  jury 
**  to  appear  at  such  days  and  places  as  the  said  justices,  or  two 
"  or  more  of  them,  shall  appoint." 

Sect,  11.    It  is  said  that  such  justices  may  hold  such  a  session  Vide  4  Bum, 
without  any  such  summons,  which  seems  to  be  a  well-grounded  l^^', 
opinion,  as  to  their  proceeding  on  indictments  before  taken  be-    ^"^  "^ 
fore  themselves  or  others,  or  on  other  particular  occasions,  for 
which  there  is  no  need  either  for  the  attendance  of  the  grand 
jurors,  or  officers,  &c. 

t  Sect.  12.  It  seems  to  be  generally  understood,  that  if  a  suf-  Lamb.  oSO. 
ficient  number  of  justices  do  not  appear  on  the  day  appointed  for  4Burn,2i7. 
holding  the  sessions,  that  the  session  for  that  quarter  of  the  year 
is  irrecoverably  lost;  but  this  must  be  understood,  that  there  can- 
not be  time  to  summon  a  session  de  novo  in  the  very  identical 
week  next  after  any  of  the  respective  holy  days  mentioned  in 
the  statute  2  Hen.  6.  c.  4;  for  a  session  may  be  opened  with- 
out 
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out  such  summons,  and  adjourned  to  another  day;  and  the  jus- 
tices who  open  the  session  may  issue  their  precept  to  the  sheriff 
against  the  day  of  adjournment;  and  how  many  adjournments 
soever  shall  be  holden  afterwards  in  that  quarter  of  the  year,  all 
shall  refer  to  the  first  commencement  of  the  sessions.  For  though 
a  session  shall  not  be  holden  within  a  week  after  such  feast-day, 
it  does  not  follow  that  therefore  it  cannot  be  holden  in  any  of  the 
twelve  weeks  afterwards,  especially  as  it  appears  that  any  two 
justices,  one  whereof  is  of  the  quorum,  may  issue  a  precept  to 
summon  a  session  for  the  general  execution  of  their  authority, 
and  that  such  session,  holden  at  any  time  within  that  quarter  of 
the  year,  is  a  general  quarter-session. 

t  Sect.  13.    It  was  formerly  thought,  that  if  two  or  more  jus- 
tices appointed  a  session  to  be  holden  in  one  town,  and  so  many 
more  appointed  a  session  in  another  town  the  same  day,  that  both 
sessions  were  good,  and  that  appearance  at  one  would  be  a  good 
(a)  Dalt.  c.  185.  discharge  of  service  at  the  other,  (a)     But  this  has  been  justly 
(6) 4 Burn, 219.  questioned; (5)  and  it  is  now  settled,  that  where  two  sets  of  ma- 
gistrates have  a  concurrent  jurisdiction,  and  one  set  appoints  a 
(c) Rex 0.  Sains-  session  or  a  meeting  for  a  special  purpose,  fAaV  jurisdiction  at- 
bury,  Mich.Ter.  taches  SO  as  to  exclude  the  other  appointing  a  subsequent  session 
^rP^^'  ?:  or  meeting,  and  not  only  renders  their  acts  illegal,  but  subjects 

451.  such  justices  to  an  indictment.(c) 

HI.  In  what  manner  such  court  shall  be  adjourned. 

f  Sect.  14.  The  court  of  sessions,  when  regularly  opened,  can 

(<i)Bexc.  only  be  continued  by  adjournment, (rf)  in  the  entry  of  which  it 

Reading,  ought  to  appear  when  the  original  sessions  commenced  ;(e)  and 

?N^i' i!' ^^'oo  therefore  if  an  indictment  be  taken  at  an  adjourned  session,  and 
(e)  2  Stra.  832.     .     ,  i  i  i  •    •      i        *^  •        ,  ,     • 

Rex  V.  Harrow-  it  do  not  appear  on  what  day  the  origuial  session  began,  to  bring 
by,  Burr.  S.  C.  it  within  the  time  prescribed  by  the  statute  2  Hen.  5.  c.  4.  it  is 
?n  Fisher's  erroneous.(y')  So  also  in  trespass  and  false  imprisonment,  where 
case,  2Stra.865.  the  defendant  justified  under  a  warrant  made  at  a  general  quarter- 
Rex  V.  Grind,  sessions  that  was  held  on  the  ninth  day  of  October,  by  virtue  of 
2Bott.P.L.84i.  ^^hich  said  warrant  he  took  the  plaintiff  on  the  tenth  of  October 
to  bring  him  to  the  sessions;  the  court  held  the  plea  ill,  because 
it  was  not  shewn  that  the  session  was  continued  till  the  tenth  of 
(^)  Doughty  r.  October  ;(ff)  for  all  its  proceedings,  whether  under  the  authority 
Mills,  2  Lev.  of  particular  statutes,  or  by  the  common  law,  must  contain  formal 
(h)R^^v^'pol-'  ^"^  regular  continuances ;( A)  and  therefore  where  the  caption  of 
sted,  Stra.  1263.  an  indictment  stated  that  the  session  was  held  on  Tuesday  the 
B.  R.  St.  79.  fourth  of  October,  in  the  twenty-fifth  year  of  the  reign,  and  then 
Fearnfev'^  Stated  that  the  same  sessions   were  adjourned  till  Tuesday  the 

1  Term  Rep.  sixth  day  of  July  aforesaid,  it  was  held,  on  demurrer,  to  be  bad, 
319.  for  the  adjournment  was  to  an  impossible  day.     But  the  continu- 

ance of  the  session  from  day  to  day  need  not  be  particularly  set 
(0  Aridr  101.  out,(i)  for  while  the  session  continues,  it  is  considered  in  law  as 
(0  Stra.  it>63.  ^^^  ^^J-i^)  But  if  a  sessions  be  once  dropped,  and  not  adjourned. 
Burr.  S.  C.  No.  it  cannot  be  resumed ;(/)  and  therefore  if  the  sessions  refer  a 
j^^'  matter  to  the  determination  of  the  judges  of  assize,  who  decline 

Readley,^  intermeddling,  and  the  sessions  afterwards  make  an  order  in  the 

B.  R.  H.  79.  matter,  it  is  void,  for  such  reference  is  not  a  proper  adjourn- 
?*^^  Sh!^'^'°^'  "^^"^-W  So  if  the  court  are  equally  divided  upon  a  question,  it 
Burr.S.  C.  112.  Diust  be  adjourned,  or  no  order  can  be  made  at  a  subsequent 

session. 
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session.(a)     An  adjournment  must  be  made  by  the  same  number  («)  Rexv.  War- 
of  justices  as  are  necessary  to  hold  a  session.(Z>)  p^T'844°"* 

(6)  Rex  V.  Westrington,  2  Bott.  P.  L.  844.  pi.  824. 

IV.  What  persons  are  bound  to  attend  the  court  of  sessions. 

Sect,  15.  There  is  no  doubt  but  that  the  sheriflf,  (who  is  bound  4  Com.  Dig. 
both  to  return  his  precept,  and  also  to  take  the  charge  of  all  the  yo^'tS'^o^^of 
prisoners  who  shall  be  committed  to  him,)  and  also  all  constables  proceeding  at 
of  hundreds,  who  are  to  make  their  presentments  required  by  sessions,  vide 
several  statutes,  (as  that  of  hue  and  cry,  and  those  relating  to  high-  '^"''"'m^'K'p^"" 

nil  II  L    'i'£C       c  c  L*  J     11    sions,    andCro. 

ways  and  ale-houses,  &c.)  and  also  all  bailitts  ot  tranchises,  and  all  cir.  Com.  28  to 
persons  returned  on  a  jury,  and  the  keeper(c)  of  the  house  of  cor-  79.  Lamb.  402. 
rection,  8cc.   are  bound  to  attend  on  every  such  summons  as  is  ^gg^^f ;tltute 
above-mentioned,  on  pain  of  being  amerced  for  their  default  at  of  Winchester. 
the  discretion  of  the  court,  &c.  (c)  7  Jac.  i.  c.4. 

f  Sect.  16.  Justices  of  the  peace  also  ought,  without  doubt,  to 
appear  at  the  sessions ;  for  without  their  appearance  the  sessions 
cannot  be  holden.  (d)  (d)  Dalt  c.  185. 

V.  Whether  the  court  of  sessions  hath  any  power  over  its  ow  n 
members. 

Sect.  17.    It  seems  certain  that  this  court  hath  no  authority  to 
amerce  any  justice  of  peace  for  his  non-attendance  at  any  such 
court,  as  the  justices  of  assize  may  for  the  absence  of  any  such  jus- 
tice at  the  gaol-delivery ;  for  it  is  a  general  rule,  that  inter  pares  Lamb.  402. 
non  est  potestas,  it  being  reasonable  rather  to  refer  the  punish- 
ment of  persons  in  a  judicial  office,  in  relation  to  their  behaviour 
in  such  office,  to  other  judges  of  a  superior  station,  than  to  those 
of  the  same  rank  with  themselves;  and  therefore  it  seems  to  have  Crom.  122. 
been  holden,  that  if  a  justice  of  peace  at  the  sessions  who  is  not  p  J"s.  de 
of  the  quorum  shall  use  such  expressions  towards  another  who  is 
of  the  quorum,  for  which,  if  he  were  a  private  person,  he  might  be 
committed  or  bound  to  his  good  behaviour,  yet  the  sessions  have 
no  authority  to  commit  him,  or  to  bind  him  to  his  good  be- 
haviour: and  yet  it  seems  to  be  agreed,  that  if  a  justice  of  peace 
give  just  cause  to  any  person  to  demand  the  surety  of  the  peace 
against  him,  he  may  be  compelled  by  any  other  justice  to  find 
such  security,  as  hath  been  shewn  in  the  first  book;(e)  for  the  (e)B.  1.  tit. 
public  peace  requires  an  immediate  remedy  in  all  such  cases.         Pea"'^'^  ^^^^ 

VI.  The  difference  between  general,  special,  and  quarter 
sessions. 

Sect.  18.  Mr.  Lambard  seems  to  make  no  distinction  between  Lamb.  b.  4. 
general,  special,  and  quarter  sessions,  but  to  take  them  as  synony-  ^'  ^^»  ^^' 
mous  terms.     But  it  seems  the  better  opinion,  that  the  quarter  2  Hale,  49,50. 
sessions  are  a  species  only  of  general  sessions,  and  that  such 
sessions  are  properly  called  general  quarter  sessions  which  are 
holden  in  the  four  quarters  of  the  year,(l)  in  pursuance  of  the 
above-mentioned  statute  of  2  Hen.  5.  c.  4;  and  that  any  other  Salk.  474. 476. 
sessions  holden  at  any  other  time  for  the  general  execution  of  the  ^^^-  '^.^t'aa 
authority  of  justices  of  peace,  which,  by  the  above-mentioned 
statute,  justices  of  the  peace  are  authorised  to  hold  oftener  than 

at 

(1)  The  Michaelmas  quarter-sessions,  by  st.54  Geo.  3.  c.  84.  is  directed  to  beheld  the  first  week  after 
the  11th  of  October. 
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Comb.  448.        at  the  times  therein  specified,  if  need  be,  may  be  properly  called 
lT  9n^^*        general  sessions:  and  that  those  holden  on  a  special  occasion,  for 

the  execution  of  some  particular  branch  of  their  authority,  may 

properly  be  called  special  sessions. 

VII.  What  persons  may  practise  in  the  court  of  sessions. 

t  Sect.  19.  By  22  Geo.  2.  c.  46.  s.  12.  it  is  enacted,  "  That 
**  no  person  whatsoever  shall  act  as  solicitor,  attorney,  or  agent, 
*'  or  sue  out  any  process  at  any  general  quarter  sessions  of  the 
"  peace  for  any  county  or  place  within  this  kingdom,  either  with 
*'  respect  to  matters  of  a  criminal  or  civil  nature,  unless  such  per- 
"  son  shall  have  been  admitted  and  continued  an  attorney  of  one 
**  of  his  majesty's  courts  of  record  at  Westminster,  and  duly  en- 
"  rolled  pursuant  to  2  Geo.  2.  c.  23.  or  such  other  laws  as  may 
"  relate  thereto,  upon  a  penalty  of  fifty  pounds,  to  be  recovered 
*'  by  action  of  debt,  bill,  plaint,  or  information,  in  any  of  the 
"  courts  of  record  at  Westminster,  by  any  person  or  persons  who 
"  shall  sue  for  the  same  within  twelve  months  after  the  offence 
"  committed,  with  treble  costs  of  suit." 

t  Sect.  20.  By  22  Geo.  2.  c.  46.  s.  13.  *'  If  any  attorney  or 
"  attornies  shall  permit  and  suffer  any  person  or  persons  whatso- 
**  ever,  not  being  admitted  and  enrolled  as  aforesaid,  to  make  use 
*'  of  his  or  their  name  or  names,  respectively,  in  the  courts  of  ge- 
*'  neral  or  quarter  sessions  aforesaid,  he  shall  be  liable  to  a  like 
"  penalty  of  fifty  pounds,  to  be  recovered  in  manner  aforesaid. 
"  But  this  shall  not  deprive  the  attornies  of  the  duchy  of  Lancas- 
"  ter,  or  of  the  great  sessions  of  Wales,  or  of  the  counties  pala- 
'*  tine  of  Chester,  Lancaster,  and  Durham,  from  acting  within 
"  their  respective  jurisdictions." 

Williams's  case,       Sect.  2 1 .    The  court  of  King's  Bench  will  refer  an  attorney's 
4  Term.  Rep.     bill  to  be  taxed,  for  business  done  at  the  quarter  sessions. 

t  Sect.  22.    And  by  22  Geo.  2.  c.  46.  s.  14.  to  the  end  that 

justice  may  be  more  impartially  administered,  it  is  further  en- 

(a)  By  3  and  4    acted,  "  That  no  clerk  of  the  peace(fl)  or  his  deputy,  nor  any  un- 

Edw.  6.  c.  1.      '*  der-sheriff  or  his  deputy,  shall  act  as  a  solicitor,  attorney,  or 

and^^wm  ^  d  "  ^g^^^»  ^r  suc  out  any  process  at  any  general  or  quarter  sessions. 

Mary,  c.  21.  S.4.  '*  of  the  peace  to  be  held  for  such  county  or  place  where  he  shall 

"  execute  the  office  of  clerk  of  the  peace, (2)  or  deputy  clerk  of 

"  the  peace,  under-sheriff  or  deputy,  on  any  pretence  whatsoever, 

"  upon  the  like  penalty  of  fifty  pounds,  to  be  recovered  in  man- 

"  ner  aforesaid." 

VIII.  Of  the  extent  and  nature  of  the  jurisdiction  of  the 
sessions. 

f  Sect.  23.  The  court  of  sessions  may  proceed  against  offenders 
(6)  4  Com.  Dig.  hy  presentment,  by  information,  or  by  indictment.(6) 

t  Sect.  24.  The  clause  in  the  statutes  of  18  Edw.  3.  c.  2.  and 
(c)Ante.  34  Edw.  3.  c.  l.(c)  that  the  justices  in  sessions  shall  have  power 

to  *'  hear  and  dermine  trespasses  at  the  king's  suit,  &c."  is  con- 
strued 

(2)  The  lord  chancellor  is  to  appoint  a  custos  ro-  the  sessiens,  and  upon  his  misbehaviour,  he  may, 

tuUfrum,  who  shall  appoint  a  clerk  of  the  peace,  by  the  statute  1  Will,  and  Mary,  c.  21,  be  sus- 

able,  and  residing  in  the  same  county,  to  execute  pended,  or  discharged,  1  Shower,  427.  506.  516. 

the  office.— Vide  Shower,  528.     By  this  appoint-  536.     Mod.  Cases,  192.     4  Mod.  32.  according  to 

ment  he  has  the  office  qimmdiu  se  bene  gesserit,  the  direction  of  the  act,  2  Stra.  996. 
Shower,  556.  4  Mod.  16T,    He  is  bound  to  attend 
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struedto  mean,  that  by  commissions  they  may  have  such  a  power; 
and,  therefore,  whenever  they  hold  such  pleas,  they  must  shew  an  ^^^  -^^^  ^  Car- 
appointment  to  hear  and  determine,  (a)  ter,  i  Stra.444. 

t  Sect.  25.    If  a  statute  give  jurisdiction  to  the  court  of  quar-  Rex  v.  Justices 
ter  sessions,  and  a  proceeding  be  regularly  commenced  on  such  ^^e^^.^^y^^^^''^^^^ 
statute,  and  the  justices  adjourn  the  hearing  and  the  final  determi-  don,  3  Burr. 
nation  thereof,  a  repeal  of  the  statute  between  the  commence-  1456. 
ment  of  the  cause  and  the  day  of  adjournment  is  an  abolition  of 
the  jurisdiction  of  the  sessions  upon  the  subject,  and  they  cannot 
proceed,  though  their  authority  had  once  attached. 

f  Sect.^G.  Where  authority  is  given  to  two  justices  of  the  Rexr.Booghtea 
peace  to  do  any  act,  the  sessions  may  do  it  in  all  cases,  except  iLd.Ray.426. 
where  appeal  is  directed  to  the  sessions. 

t  Sect.  27.  If  a  statute  direct  a  proceeding  at  a  special  sessions.  Rex  v.  Harts- 
an  original  order  made  in  the  matter  at  a  general  quarter  sessions  |JJ*J"  1"^^^^°°" 
is  bad,  even  though  the  parties  consent  to  the  making  thereof;  for  745' 
consent  cannot  give  jurisdiction  to  a  court  that  has  none,  and  in 
such  case  the  general  quarter  sessions  has  no  original  jurisdiction. 

t  Sect.  28.    If  a  statute,  as  5  Eliz.  c.  4.  s.  39.  for  exercising  a  Farem  quitam 
trade,  not  having  served  an  apprenticeship  for  seven  years,  enact,  ^'"^^'^^' 
that  the  penalty  may  be  recovered  *'  in  any  of  the  king's  courts  of    °^P*  "^ 
*'  record,  or  before  any  of  the  justices  of  01/er  and  terminer^  or 
**  before  any  other  justices,  or  president  and  council,  before  re- 
"  membered  by  action  of  debt,  information,  bill  of  complaint,  or 
"  otherwise,"  the  quarter  session  may  proceed  by  information  for 
such  penalty.     But  if  jurisdiction  be  given  to  the  sessions  to  hear 
and  determine,  without  saying  by  information,  this  shall  be  by  in- 
dictment,  and  not  upon  information. (^)  4Burn/22i. 

+  Sect.  29.  The  sessions  have  no  powder  to  judge  of  the  validity  j^g^  ^,  Barnes, 
of  a  deed,  and  therefore  if  a  pauper  is  bound  out  an  apprentice  by  1  Stra.  48. 
the  justices,  and  his  master  assigns  him   over  to  another,  the 
sessions  cannot  adjudge  the  assignment  void. 

f  Sect.  30.  The  sessions  have  no  jurisdiction  overnew-created  Rexr.  James, 
offences  not  against  the  peace,  unless  the  statute  give  them  such  2  Stra.  1256. 
jurisdiction  in  express  terms;  for  by  the  general  words  of  the  4^06.  37^1.^' 
commission  from  whence  their  authority  is  derived,  they  can  only 
hear  and  determine  offences  against  the  peace, (c)  and  therefore  ('c)Rexv.AUop, 
they  cannot  take  an  indictment  against  the  bailiff  of  a  borough  for  4  Mod.  5i. 
having  taken  the  oath  of  allegiance  without  having  received  the  /^n  Rex  r.  Brls- 
sacrament  within  the  space  of  six  months.((Z)  tow,  Sayer,i38. 

-f  Sect.  31.  The  sessions  are  bound,  like  other  courts  of  law, 
to  make  a  direct  and  final  judgment  on  the  proceedings  before 
them;(e)  and  therefore  they  cannot  refer  a  matter  of  which  they  (e)B.R.H.  8i. 
have  a  jurisdiction  to  the  determination  of  other  persons ;(/)  but  (/)  Rex  v. 
they  may,  by  the  consent  of  the  parties,  refer  a  thing  to  another  to  Harding, 
examine,  and  make  a  report  to  them  for  their  determination;  for  ^  ^^   • 
the  court  of  King's  Bench  will  never  suffer  the  party  who  con- 
sented to  the  reference  to  set  it  aside.(^)  (g)  Cald.  so. 

f  Sect.  32.  The  sessions  may  by  the  common  law  proceed  to 
outlawTy  in  cases  of  indictments  found  before  them ;  and  by  the 
statute  21  Jac.  I.  c.  4.  in  "  all  offences  hereafter  to  be  commit- 

F  2  "  ted  ~ 
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"  ted  against  any  penal  statute,  for  which  any  common  informer 
''  may  lawfully  ground  any  popular  action,  bill,  plaint,  suit,  or  in- 
**  formation,  before  justices  of  peace  in  their  general  or  quar- 
"  ter  sessions,  the  like  process  maybe  commenced,  sued,  or  pro- 
Mis  C    103     '  secuted,  as  in  an  action  of  trespass  vi  et  armis  at  the  common 
(6)  2  Hak,  52.   "  law."     And  it  seems  admitted  by  the  statute  34  Hen.  8.  c.  34. 
Lamb.  521.        which  requires  the  sessions  to  return  a  certificate  of  every  out- 
bT^'      «;t      l^w^y  J"to  the  King*s  Bench,  that  they  may  issue  a  capias  utlaga- 
ch.n.  i>%n5,    tum,{a)  or  return  the  record  of  the  outlawry  into  the  King's 
116.  Bench,  from  whence  process  of  capias  utiagatum  shall  issue.(6) 

Rex  r.  Bartlett,  t  Sect.  33.  The  sessions  cannot  award  an  attachment  for  a 
2Sess.  Cases,  contempt  in  not  complying  with  their  order;  but  the  ordinary  and 
^  ^*  proper  method  is  by  indictment. 

IX.  In  what  cases  the  sessions  may  make  amendments. 

t  Sect.  34.  It  is  enacted  by  o  Geo.  2.  c.  19.  "  That  upon  all 

"  appeals  to  be  made  to  the  justices  of  the  peace  at  their  respec- 

"  tive  general  or  quarter  sessions  in  England,  against  judgments 

"  or  orders  given  or  made  by  any  justices  of  the  peace,  such  jus- 

"  tices  so  assembled  at  any  general  or  quarter  sessions,  shall,  and 

"  they  are  hereby  required,  from  time  to  time,  within  their  re- 

"  spective  jurisdiction,  upon  all  and  every  such  appeals  so  made 

"  to  them,  to  cause  any  defect  or  defects  of  form  that  shall  be 

"  found  in  any  such  original  judgments  or  orders,  to  be  rectified 

*'  and  amended  without  any  cost  or  charge  to  the  parties  con- 

For  the  condi-     *'  cenied,  and,  after  such  amendment  made,  shall  proceed  to  hear, 

tionsupon  «*  examine,  and  consider  the  truth  and  merits  of  all  matters  con- 

which  thecer-     „  ceming  such  originul  judgments  or  orders,  and  likewise  to  exa- 

twran li allow ea  .         ^,      •  °  i  i  i  n       i  r        ,      • 

to  remove  these       mme  all  Witnesses  upon  oath,  and  hear  all  other  proofs  relatmg 
proceedings,       '*  thereto,  and  to  make  such  determinations  thereupon  as  by  law 
vide  title  "  Pro-  *<  ^^^y  should  or  ought  to  have  done  in  case  there  had  not  been 
"  such  defect  or  want  of  form  in  the  original  proceeding." 

X.  In  what  cases  the  sessions  may  award  costs. 

Vide  43  Eliz.  t  Sect.  35.     By  8  and  9  Will.  3.  c.  30.  s.  3.  it  is   enacted, 

c.  2.  ^'  That  the  quarter  sessions,  upon  any  appeal  concerning  the  set- 

'*  tlement  of  any  poor  person,  or  upon  proof  of  notice  of  any 
''  such  appeal,  though  not  afterwards  prosecuted,  shall  award  and 
"  order  such  costs  and  charges  as  they  think  reasonable  to  be 
*^  paid  by  those  against  whom  such  appeal  shall  be  determined, 
*'  or  by  the  person  who  gave  the  notice  as  aforesaid;  and  if  such 
"  person  live  without  the  jurisdiction  of  the  court,  every  justice 
"  where  such  person  shall  inhabit,  upon  request,  and  a  copy  of 
"  the  order  produced  and  proved  upon  oath,  by  warrant  under  his 
"  hand  and  seal,  shall  cause  the  same  to  be  levied  by  distress,  and 
"  if  no  distress,  commit  the  party  for  twenty  days." 

4  Comra.  269.  t  Sect.  36.  And  by  8  and  9  Will.  3.  c.  30.  s.  6.  "  The  appeal 
'*  against  any  order  for  the  removal  of  any  poor  person  from  out 
"  of  any  parish,  township,  or  place,  shall  be  had,  prosecuted,  and 
*'  determined,  at  the  general  or  quarter  sessions  for  the  county 
"  for  the  place  from  whence  such  removal  shall  lie,  and  not  else- 
*'  where." 

t  Sect.  37.     By  9  Geo.  1.  c.  7.  s.  9.  "  If  the  justices  of  the 

'*  peace 


17  Geo.  2.  c 
9.  6, 7. 
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**  peace  shall,  at  their  quarter  sessions,  upon  an  appeal  before 

**  them  there  had,  concerning  the  settlement  of  any  poor  person, 

'*  determine  in  favour  of  the  appellant,  that  such  poor  person  or 

"  persons  was  or  were  unduly  removed,  that  then  the  said  jus- 

"  tices  shall,  at  the  same  quarter  sessions,  order  and  award  to 

"  such  appellant  so  much  money  as  shall  appear  to  the  said  jus- 

*'  tices  to  have  been  reasonably  paid  by  the  parish,  or  other  place, 

**  on  whose  behalf  such  appeal  was  made  for  or  towards  the  relief 

**  of  such  poor  person  or  persons,  between  the  time  of  such  undue 

"  removal  and  the  determination  of  such  appeal;  the  said  money 

"  so  awarded  to  be  recovered  in  the  same  manner  as  costs  and 

"  charges  upon  an  appeal  are  prescribed  to  be  recovered  by  the 

**  said  statute,  made  in  the  ninth  year  of  his  late  majesty  King  8  and  9  W.  3. 

"  William  the  Third."  «.  so. 

t  Sect.  38.  By  17  Geo.  2.  c.  38.  s.  4.  **  In  case  any  person  or  Persons  ag- 
*'  persons  shall  find  him,  her,  or  themselves  aggrieved  by  any  rate  grieved  may  ap- 
**  or  assessment  made  for  the  relief  of  the  poor,  or  shall  have  any  geeSBur.  i366. 
"  material  objection  to  any  person  or  persons  being  put  on,  or 
**  left  out,  of  such  rate  or  assessment,  or  to  the  sum  charged  on 
*'  any  person  or  persons  therein,  or  shall  have  any  material  objec- 
"  tion  to  such  account  as  aforesaid,  or  any  part  thereof,  or  shall 
*'  find  him,  her,  or  themselves  aggrieved  by  any  neglect,  act,  or 
**  thing  done  or  omitted  by  the  churchwardens  and  overseers  of 
**  the  poor,  or  by  any  of  his  majesty's  justices  of  the  peace ;  it  shall 
**  and  may  be  lawful  for  such  person  or  persons,  in  any  of  the 
**  cases  aforesaid,  giving  reasonable  notice  to  the  churchwardens 
"  or  overseers  of  the  poor  of  the  parish,  township,  or  place,  to  ap- 
*'  peal  to  the  next  general  or  quarter  sessions  of  the  peace  for  the 
*'  county,  riding,  division,  corporation,  or  franchise,  where  such 
"  parish,  township,  or  place  lies;  and  the  justices  of  the  peace 
**  there  assembled,  are  hereby  authorized  and  required  to  receive 
"  such  appeal,  and  to  hear  and  finally  determine  the  same;  but  if 
*'  it  shall  appear  to  the  said  justices  that  reasonable  notice  was 
"  not  given,  then  they  shall  adjourn  the  said  appeal  to  the  next 
"  quarter-sessions,  and  then  and  there  finally  hear  and  determine 
"  the  same;  and  the  said  justices  may  award  and  order  to  the 
'*  party  for  whom  such  appeal  shall  be  determined,  reasonable 
"  costs,  in  the  same  manner  that  they  are  im powered  to  do  in 
*'  case  of  appeals  concerning  the  settlement  of  poor  persons,  by 
"  an  act  made  in  the  eighth  and  ninth  years  of  King  William  the 
"  Third." 

Sect.  39.  By  IS  Geo.  3.  c.  78.  s.  80.  "  If  any  person  shall 
*'  think  himself  or  herself  aggrieved  by  any  thing  done  by  any 
"  justice  or  justices  of  the  peace,  or  other  person,  in  the  execution 
"  of  any  of  the  powers  given  by  this  act,  and  for  which  no  parti- 
*'  cular  method  of  relief  hath  been  already  appointed,  every  such 
"  person  may  appeal  to  the  justices  of  the  peace,  at  any  general 
"  quarter-sessions  of  the  peace  to  be  held  ifor  the  limit  wherein 
**  the  cause  of  such  complaint  shall  arise,  such  appellant  giving, 
"  or  causing  to  be  given,  notice  in  writing  of  his  or  her  intention 
'*  to  bring  such  appeal,  and  of  the  matter  thereof,  to  the  justice,  or 
'*  other  person  or  persons  against  whom  such  complaint  shall  be 
*'  made,  within  six  days  after  the  cause  of  such  complaint  arose, 

"  and 
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"  and  within  four  days  after  such  notice  entering  into  recogni- 
'^  zance  before  some  justice  of  the  peace  within  such  limit,  with 
'*  one  sufficient  surety,  conditioned  to  try  such  appeal  at,  and 
''  abide  the  order  of,  and  pay  such  costs  as  shall  be  awarded  by 
"  the  justices  at  such  quarter-session;  and  every  justice  of  the 
'*  peace,  and  other  person,  having  received  notice  of  such  appeal 
"  as  aforesaid,  shall  return  all  proceedings  whatsoever  had  before 
"  them  respectively,  touching  the  matter  of  such  appeal  to  the 
"  said  justices,  at  their  general  quarter-sessions  aforesaid,  on  pain 
"  of  forfeiting  five  pounds  for  every  such  neglect;  and  the  said 
"  justices  at  such  sessions,  upon  due  proof  of  such  notice  being 
"  given  as  aforesaid,  and  of  the  entering  into  such  recognizance, 
"  shall  hear  and  finally  determine  the  causes  and  matters  of  such 
"  appeal  in  a  summary  way,  and  award  such  costs  to  the  parties 
"  appealing  or  appealed  against,  as  they  the  said  justices  shall 
*'  think  proper;  to  be  levied  and  recovered  as  herein  before  di- 
'*  rected ;  and  the  determination  of  such  quarter-session  shall  be 
Proceedings  not  "  final  and  conclusive  to  all  intents  and  purposes;  and  that  no 
quashed  for  «  proceedings  to  be  had  or  taken  in  pursuance  of  this  act  shall  be 
noTrcraoveable  "  quashed  or  vacated  for  want  of  form,  or  removed  by  certiorari, 
&c.  '  "  or  any  other  writ  or  process  whatsoever  (except  as  herein  be- 

"  fore  mentioned),  into  any  of  his  majesty's  courts  of  record  at 
"  Westminster,  any  law  or  statute  to  the  contrary  notwithstand- 
"  ing :  provided  that  no  such  appeal  shall  be  made  against  any 
"  conviction  for  any  pei^lty  or  forfeiture  incurred  by  virtue  of 
•*  this  act,  unless  the  person  convicted  shall,  at  the  time  of  such 
**  conviction,  if  he  or  she  shall  be  then  present,  if  not,  within  six 
"  days  after,  give  notice  of  his  or  her  intention  to  appeal,  and  at 
"  the  same  time  enter  into  recognizance,  with  sufficient  sureties, 
'*  to  pay  such  penalty  or  forfeiture,  in  case  such  conviction  shall 
**  be  affirmed  upon  such  appeal;  and  upon  his  or  her  giving  such 
**  security,  the  further  proceeding  for  such  penalty  or  forfeiture 
"  shall  be  suspended  until  such  appeal  shall  be  heard  and  deter- 
*'  mined." 

Appeal.  Sect.  41.  By  18  Geo.  3.  c.  19.  s.  5.  "  In  case  the  overseer  or 

"  overseers  of  the  poor  of  any  parish,  township,  or  place,  for  the 
"  time  being,  shall  find  that  the  said  parish,  township,  or  place, 
"  is  aggrieved  by  any  neglect,  act,  or  thing  done  or  omitted,  by 
"  the  constable,  headborough  or  tithingman,  or  by  any  of  his  ma- 
"  jesty's  justices  of  the  peace,  or  shall  have  any  material  objec- 
"  tion  to  such  account,  or  any  part  thereof,  or  to  such  determi- 
"  nation  as  aforesaid,  it  shall  and  may  be  lawful  for  such  overseer 
**  or  overseers,  in  any  of  the  cases  aforesaid,  giving  reasonable 
"  notice  to  the  said  justice,  constable,  headborough,  or  tithing- 
"  man,  to  appeal  to  the  next  general  or  quarter  sessions  of  the 
"  peace  for  the  county,  riding,  division,  city,  town  corporate, 
"  franchise,  or  liberty,  where  such  parish,  township,  or  place 
"  lies ;  and  the  justices  of  the  peace  there  assembled  are  hereby 
*'  authorized  and  required  to  receive  such  appeal,  and  to  hear  and 
''  finally  determine  the  same;  but  if  it  shall  appear  to  the  said 
"justices  that  reasonable  notice  was  not  given,  then  they  shall 
*'  adjourn  the  said  appeal  to  the  next  quarter-sessions,  and  then 
"  and  there  finally  hear  and  determine  the  same;  and  the  said 

"  justices 
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**  justices  may  award  and  order,  to  the  party  for  whom  such  ap- 
"  peal  shall  be  determined,  reasonable  costs,  in  the  same  manner 
"  that  they  are  empowered  to  do  in  case  of  appeals  concerning 
**  the  settlement  of  poor  persons,  by  an  act  made  in  the  eighth 
**  and  ninth  years  of  King  William  the  Third.'' 

By  a  variety  of  other  statutes,  giving  appeals  to  the  sessions 
against  otders  of  magistrates,  they  have  the  power  also  to  award 
costs. 

Sect.  42.  An  indictment  will  lie  for  not  paying  costs  awarded  Sayer,  108.143. 
by  an  order  of  sessions. 

Sect.  43.  The  court  of  King's  Bench  will  gv2cat2i  mandamus  to  St.  Mary.Not- 
the  sessions,  commanding  them  to  allow  such  costs  and  charges,  S^on'^g  gott." 
under  9  Geo.  1.  c.  1.  s.  9.  as  appear  to  them  just  and  reason-  867. 
able. 

Sect.  44.  The  sessions  in  directing  costs  and  charges  need  not  MajdenBradley 
state  in  the  order  the  sums  that  were  expended  by  the  party  to  jpoiey,  247.°'^  ' 
whom  they  are  ordered  to  be  paid. 

Sect.  4o.    The  sessions  cannot  order  costs  on  the  mere  ad-  Rexv.  Stain- 
journment  of  an  appeal.  f}^\  B^„  205^ 

XI.  In  what  case  the  sessions  may  make  orders  respecting 
the  county. 

t  Sect.  46.  By  9  Geo.  3.  c.  20.  "  The  justices  of  the  peace,  or  Where  sudden 
*'  the  major  part  of  them,  in  their  retpective  general  or  quarter  J^fn^ed  ^^ot  ex- 
**  sessions  assembled,  upon  presentment  of  the  grand  jury  of  the  ceeding  £30, 
*'  ill  state  and  condition  of  the  shire  hall,  or  other  building,  and  two  justices 
"  the  necessity  of  repairing  the  same,  shall  order  and  direct  the  ^^"th'^  ^" 
"  same  to  be  repaired  in  such  manner  as  they  in  their  discretions  But  shire  halls 
"  shall  think  fit,  and  shall  assess  and  levy  the  necessary  sums  of  repaired  by  any 
"  money  for  this  purpose  upon  the  several  divisions  of  the  coun-  particular  per- 
"  ty,  according  to  the  directions  of  the  12  Geo.  2.  c.  29-  and  shall  still  be  at' 
"  13  Geo.  2.   c.  18.'^  their  expense. 

Sect.  47.    By  14  Geo.  3.  c.  59.   *'  The  several  justices  of  the  Power  of  the 
"  peace  in  that  part  of  Great  Britain  called  England  and  Wales,  Justices  at  ses- 

^t  *■   ■  ]  ■        ^     •      ^  ......  ...        ^  .  sions : 

witnm  their  several  jurisdictions,  m  their  quarter-sessions  as- 
**  sembled,  are  hereby  authorized  and  required  to  order  the  walls 
'*  and  ceilings  of  the  several  cells  and  wards,  both  of  the  debtors 
"  and  the  felons,  and  also  of  any  other  rooms  used  by  the  pri- 
"  soners,  in  their  respective  gaols  and  prisons,  where  felons  are 
"  usually  confined,  to  be  scraped  and  white-washed  once  in  the 
*'  year  at  least;  to  be  regularly  washed  and  kept  clean,  and  con- 
*'  stantly  supplied  with  fresh  air,  by  means  of  hand  ventilators,  or 
*'  otherwise;  to  order  two  rooms  in  each  gaol  or  prison,  one  for 
"  the  men,  and  the  other  for  the  women,  to  be  set  apart  for  the 
"  sick  prisoners,  directing  them  to  be  removed  into  such  rooms 
"  as  soon  as  they  shall  be  seized  with  any  disorder,  and  kept  se- 
*'  parate  from  those  who  shall  be  in  health;  to  order  a  warm  and 
"  cold  bath,  or  commodious  bathing  tubs,  to  be  provided  in  each 
*'  gaol  or  prison,  and  to  direct  the  prisoners  to  be  washed  in  such 
*'  warm  or  cold  baths,  or  bathing  tubs,  according  to  the  condition 
"  in  which  they  shall  be  at  the  time,  before  they  are  suffered  to 
"  go  out  of  such  gaols  or  prisons  upon  any  occasion  whatever;  to 

"  order 
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•who  may  issue 
orders  as  tliey 
shall  think  fit. 


Expenses  how 
to  be  defrayed. 


Gaolers  dis- 
obeying orders 
to  be  proceeded 
against  in  a  sum- 
mary way. 


Rex  V.  the  Inha- 
bitants of  Essex, 
Easter,  32  Geo. 
3. 

4  Terra.  Rep. 
591. 


"  order  this  act  to  be  painted  in  large  and  legible  characters  upon 
*'  a  board,  and  hung  up  in  some  conspicuous  part  of  each  of  the 
"  said  gaols  and  prisons;  and  to  appoint  an  experienced  surgeon 
**  or  apothecary,  at  a  stated  salary,  to  attend  each  gaol  or  prison 
"  respectively,  who  shall,  and  he  is  hereby  directed,  to  report  to 
'*  the  said  justices  by  whom  he  is  appointed,  at  each  quarter 
"  sessions,  a  state  of  the  health  of  the  prisoners  under  his  care  or 
*'  superintendance." 

Sect.  48.  By  14  Geo.  3.  c.  59.  s.  2.  "  The  said  justices  of  the 
"  peace,  in  their  said  quarter  sessions  assembled,  are  hereby  au- 
"  thorised  to  direct  the  several  courts  of  justice  within  their  re- 
"  spective  jurisdictions  to  be  properly  ventilated ;  to  order  clothes 
"  to  be  provided  for  prisoners  when  they  see  occasion ;  to  prevent 
"  the  prisoners  from  being  kept  under  ground,  whenever  they  can 
**  do  it  conveniently ;  and  to  make  such  other  orders,  from  time 
"  to  time,  for  restoring  or  preserving  the  health  of  prisoners,  as 
*'  as  they  shall  think  necessary." 

Sect,  49.  By  14  Geo.  3.  c.  59.  s.  3.  "  The  expenses  attending 
"  the  execution  of  the  orders  of  the  said  justices,  made  in  pursu- 
"  ance  of  this  act,  so  far  as  the  same  shall  respect  county  gaols 
"  and  prisons,  and  courts  of  justice  belonging  to  counties,  shall 
**  be  borne  and  defrayed,  at  all  times,  out  of  the  respective  county 
"  rates ;  and  so  far  as  the  same  shall  respect  the  gaols  and  prisons, 
"  and  courts  of  justice,  of  particular  cities,  towns  corporate, 
"  cinque  ports,  liberties,  ^anchises,  or  places,  that  do  not  contri- 
"  bute  to  the  rates  of  the  counties  in  which  they  are  respectively 
"  situated,  such  expenses  shall  be  defrayed  out  of  the  public 
"  stock  or  rates  of  such  cities,  towns  corporate,  cinque  ports,  li- 
"  berties,  franchises,  or  places,  having  such  exclusive  jurisdictions, 
"  to  which  such  gaols,  or  prisons,  or  courts  of  justice,  shall  re- 
"  spectively  belong :  and  if  any  gaoler  or  keeper  of  any  prison  shall 
"  at  any  time  neglect  or  disobey  the  orders  of  such  justices,  made 
**  in  pursuance  of  this  act,  he  may  be  proceeded  against  in  a  sum- 
"  mary  way,  by  complaint  made  to  the  judges  of  assize,  or  to 
"  the  justices  in  their  quarter  sessions;  and  if  he  be  found  guilty 
"  of  such  neglect  or  disobedience,  he  shall  pay  such  fine  as  the 
"judges  of  assize,  or  justices  shall  impose,  and  shall  be  commit- 
**  ted  in  case  of  non-payment." 

t  Sect.  50.  If  a  fine  be  imposed  on  a  county  which  the  justices 
at  sessions  think  illegal,  they  may  order  the  treasurer  to  defray 
the  expenses  of  litigating  the  question,  out  of  the  county  stock  : 
so  also  they  may  order  the  treasurer  to  pay  the  expense  of  litigat- 
ing any  question  respecting  the  repair  of  the  highways,  or  county 
bridges,  or  the  purchase  of  land  adjoining  to  such  bridges. 


CHAP. 
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CHAP.  IX. 
OF  THE  COURT  OF  THE  CORONER. 

Coroners  are  (a)  ancient  officers  by  the  common  law ;  so{b)  ^^^  g  j^jj  ^^^ 
called,   because  they  deal    principally  with   the   pleas   of  the  S.P.  C.  48, 49. 
CROWN. (c)     They  were  of  old  time  the  principal  conservators  of  ^^'^  °[^^"u 
the  peace  within  their  county  ;  and  there  still  ought  to  be  a  cer-  ^^e  shen£and 
tain  number  of  them  in  every  countv ;  in  {d)  some  more,  in  others  was  ordained 
less,  according  as  the  usage  hath  been. (1)  withhimtokeep 

'  o  o  ^   ^  the  peace,  when 

the  earls  gave  the  wardship  of  the  county.  Mirror,  c.  1.  s.  3.  1  Comm.  347.  (h)  4  Inst.  73.  271.  2  Inst. 
31.  (c)  C.  8.  s.  3.  ((/)  F.  N.  J5.  S97.  4  Inst.  73.  271.  2  Inst.  175.  2  Hale,  5.  53.  1  Comm.  346. 
4  Comm.  406.     2  Hale,  53. 

Before  I  come  to  the  particular  consideration  of  their  duty  and 
authority,  it  may  not  be  improper  to  premise  the  following  parti- 
culars ;  First,  What  persons  are  qualified  to  be  coroners. — Se- 
condly, In  what  manner  they  are  to  be  placed  in  their  office. — 
Thirdly,  How  they  may  be  discharged. 

As  to  the  First  Point,  viz.  What  persons  are  qualified  to  be 
coroners. 

Sect^  2.  It  is  enacted  by  the  statute  of  Westminster  the  first, 
c.  10.  in  the  following  words,  *'  Forasiijuch  as  mean  persons  and 
**  indiscreet  now  of  late  are  commonly  chosen  to  the  office  of  co- 
"  roners,  where  it  is  requisite  that  persons  honest,  loyal  and  wise, 
"  shall  occupy  such  offices  :  It  is  provided,  that  through  all  shires 
*'  sufficient  men  shall  be  chosen  to  be  coroners  of  the  most  loyal 
*'  and  most  wise  kinghts,  which  know,  will  and  may  best  attend 
'*  upon  such  offices,  and  which  lawfully  shall  attach  and  present 
"  pleas  of  the  crown." 

Sect.  3.  It  is  observable,  that  this  statute  seems  expressly  to 
require,  that  none   under  the  degree  of  knighthood   shall   be 
chosen  a  coroner,  and  that  the  statute  of  Merton,  chapter  the  third, 
which  was  made  near  forty  years  before,  seems  to  suppose  that  all  23  Ass.  7. 
coroners  were  knights.     And  it  is  farther  remarkable,  that  in  the  4  Inst.  27i. 
writ  de  coronatore  exonermido  it  is  mentioned  as  a  sufficient  cause  ^^^1:  ^V\r.. 
for  the  discharge  of  a  coroner,  that  he  is  not  a  knight.     Yet  inas- 
much as  the  principal  intent  of  putting  those  words  into  the  sta- 
tute was  to  prevent  the  choosing  of  persons  of  mean  ability,  which 
is  sufficiently  answered  by  choosing  men  of  good  substance  and 
credit;  and  as  it  has  been  generally  found  impracticable  to  find 
knights  enough  in  any  county  willing  to  undertake  this  office;  and 
the  constant  usage  of  many  late  ages,  which  is  the  best  interpreter 

of 

(1)  Coroners  are  of  three  kinds.     1.  By  vir-  charter  of  Henry  the  Seventh  ;  and  there  are  co- 

tue  of  an  office.     2.  By  charter  or  commission.  roners  of  particular  lords  of  franchises  and  liber- 

3.  By  election.     1.  The  lord  chief  justice  of  the  ties,  who,  by  charter,  have  power  to  create  their 

king's  bench  is,  by  virtue  of  his  office,  principal  own  coroners,  or  to  be  coroners  themselves  ;  espe- 

coroner  in  the  kingdom,  and  may,  if  he  please,  ex-  cially  the  jurisdiction  of  the  Admiralty  and  the 

ercise  the  jurisdiction  of  coroner  in  any  part  of  the  verge.     3.  The  general  coroners  of  counties  elected 

realm.     2.  The  lord  mayor  of  London  is  by  char-  by  virtue  of  statute  Westminster  the  first,  c.   18, 

ler  ofl8  Ed w.  4.  coroner  of  London.     The*  bishop  and  28  Edw.  3.  c.  6.     1   Hale,  52.     4  Rep.  57. 

oi  Ely  also  hath  power  to  make  goroners,  by  the  1  Comm.  348. 
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of  laws,  hath  suffered  persons  of  good  ability,  under  the  degree 
S.  P.  C.  48.  c.    of  knights,  to  be  chosen  and  continue  coroners,  without  any  ob- 
2  I^on.  160,      jection  against  them  on  this  account ;  it  seems  certain,  that  at  this 
F.  N.  B.  164.     ^^y  ^^  ^^  "^  S^^^  cause  to  remove  a  coroner,  that  he  is  not  a  knight. 
2  Inst.  176.        For  why  should  not  such  usage  be  as  well  allowed  to  make  such 
2  Hale,  55.        an  explanation  of  the  law  concerning  coroners,  as  it  unquestion- 
ably hath  done  of  that  relating  to  the  representatives  of  a  county  in 
parliament,  who  by  the  writ  for  theirelection  are  expressly  required 
Co.  Lit.  109.      to  be  duo  milites  gladio  cincti,  and  yet  may  certainly  be  well  chosen 
in  pursuance  of  that  writ,  though  they  be  under  the  degree  of 
knights  ? 

2  Inst.  175.  Sect.  4.  It  is  further  enacted  by  14  Edw.  3.  c.  8.  "  That  no  co- 

'*  roner  be  chosen,  unless  he  have  land  in  fee  sufficient  in  the  same 
"  county,  whereof  he  may  answer  to  all  manner  of  people." 

As  to  the  Second  Point,  viz.  In  what  manner  coroners  are  to 
be  placed  in  their  office. 

2  Hale,  55.  Sect,  5.  It  is  observable,  that  they  do  not  receive  their  autho- 

4  Inst  271.  rity  from  the  king's  commission,  but  from  the  election  of  the 
county  in  pursuance  of  the  king's  writ,  issuing  out  of  and  after- 
wards returned  into  the  chancery.  And  this  is  the  reason  why  their 
(a)  2  Inst.  175.  authority  does  not  determine  by  the  demise  of  the  king  (a),  as  that 
1  Lev.  120.  q{  g}]  judges,  acting  by  the  king's  commission  only,  regularly  does, 
as  hath  been  more  fully  shown  chapter  the  first,  section  the 
eleventh. 

1  Comra.  S47.         Sect,  6.  The  abovementioned  writ  for  the  election  of  a  coroner 

See  the  form  of  IS  in  this  form  :  First,  it  recites  the  death  or  discharge  of  one 

such  certificate    qj.  more  former  coroners,  and  then  commands  the  sheriff  to  cause 

tries  133.    °     ^^^  Other  or  more,  as  the  case  is,  to  be  chosen,  in  a  full  county 

court,  by  the  assent  of  the  county,  according  to  the  form  of  the 

statute  in  that  case  made  and  provided ;  who,  having  taken  his 

oath  in  the  usual  manner,  may  do  all  things  which  belongs  to  the 

office  of  a  coroner,  &c.  and   then  it  concludes  with  commanding 

the  sheriff  to  certify  to  the  court  the  name  of  the  person  chosen, 

&c. 

(rt)  S.  P.  49.  Sect.  7.  (a)  A  coroner,  being  chosen   by  virtue  of  such  writ, 

^2  Hale,  55.         shall  be  sworn  by  the  sheriff,  that  he  will  lawfully  do  what  belongs 
T'l^V^o^^^^"     to  the  office  of  a  coroner,  &c. 

4  Inst.  271. 

(h)  2  Inst.  174,       Scct.  8.  {b)  And  inasmuch  as  he  is  chosen  by  the  county,  if  he 
175-  be  insufficient,  and  not  able  to  answer  such  fines,  and  other  duties 

'^^>     '        in  respect  of  his  office,  as  he  ought,  the  county,  as  his  superior, 
shall  answer  for  him. 

Sect.  9.  And  it  is  enacted  by  28  Edw.  3.  c.  6.  "  That  all  coro- 
"  ners  of  the  counties  shall  be  chosen  in  the  full  counties  by  the 
'*  commons  of  the  same  counties,  of  the  most  meet  and  lawful 
**  people  that  shall  be  found  in  the  same  counties,  to  execute  the 
"  said  office ;  save  always  to  the  king  and  other  lords,  who  ought 
*'  to  make  such  coroners,  their  seigniories  and  franchises." 

From  this  statute  the  two  following  points  are  observable. 

F.  N.  B.  164.         Sect.  10.  First,  That  all  such  elections  are  appointed  by  it  to  be 
^'^•^''^^'  made 
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made  by  the  commons  of  the  counties,  without  mentioning  free- 
holders ;  and  yet  inasmuch  as  the  said  statute  was  made  in  affirm- 
ance of  the  common  law,  and  (c)  none  but  freeholders  are  suitors  (<^)  2  Inst.  99. 
to  the  county  court,  and  that  usage  hath  always  been,  both  before  ^  ^"  ^^-  ^^^* 
and  since  the  said  statute,  for  such  only  to  vote,  it  is  certain,  that 
none  but  freeholders  have  a  voice  at  any  such  election. 

Sect.  11.  Secondly,  That  it  is  clearly  supposed  by  the  said  sta-  2  Hale,  53,  54. 
tute,  that  not  only  the  king,  but  also  other  lords,  have  the  franchise  ^o-  ^^^'  ii'** 
of  making  coroners.     F'rom  whence  it  seems  reasonable  to  infer, 
that  the  king  may  lawfully  claim  such  franchise  by  prescription, 
and  that  other  lords  may  claim  it  by  grant  from  the  crown  (d)  ;  but  (d)  Vide  note  to 
it  is  a  privilege  of  so  high  a  nature,  that  no  subject  can  well  section  1. 
entitle  himself  to  it  by  prescription  only. 

As  to  the  Third  Point,  viz.     In  what  manner  coroners  may 
be  discharged  from  their  office. 

Sect.  12.  It  is  certain,  that  if  any  of  them  be  so  far  engaged  in  Reg.  irr. 
any  ather  public  business  in  the  county,  that  he  cannot  have  lei-  F.  N.  B.  163, 
sure  enough  to  attend  the  office  of  a  coroner ;  or  if  he  be  chosen  g^p  ^ 
verderer  of  a  forest,  or  if  he  have  not  sufficient  lands  in  the  same  s  Co.  41. 
county,  whereon  to  live  according  to  his  state  and  degree,  or 
if  he  be  disabled  either  by  old  age,  or  any  inveterate  disease,  as  2  Inst.  32. 
the  palsy,  or  the  like,  to  execute  his  office  as  he  ought ;  and  as  ^  Coram.  348. 
some  say,  if  he  follow  any  common  trade,  he  may  be  discharged 
by  the  writ  de  coronatore  exonerando,  (2) ;  which  being  directed  to 
the  sheriff,  after  a  recital  of  the  particular  cause  of  the  discharge 
of  such  coroner,  commands  him  to  cause  another  to  be  chosen 
in  his  room. 

Sect.  13.  But  if  any  writ  of  this  kind  be  grounded  on  an  untrue  Reg.  177,  i78. 
suggestion,  the  coroner  may  procure  a  commission  from  the  chan-  ^'^'c'aq^' 
eery  to  inquire  of  the  truth  of  it,  and  to  return  the  inquiry  before 
the  king  into  the  chancery;  and  if  upon  such  commission  the  sug- 
gestion be  disproved,  the  king  may  make  a  supersedeas  to  the  she- 
riff, that  he  does  not  remove  such  coroner  ;  or  if  he  have  removed 
him,  that  he  suffer  him  to  execute  the  office  as  he  did  before. 

And  now  I  am  particularly  to  consider  the  Duty  and  Au- 
thority of  a  Coroner. 

For  the  better  understanding  whereof  I  shall  examine  the  fol- 
lowing points : — 

First,  In  what  places  he  hath  a  jurisdiction. 

Secondly,  How  far  he  is  empowered,  and  in  what  manner  he 
ought  to  take  an  inquisition. 

Thirdly,  How  far  to  receive  and  proceed  on  a  bill  of  appeal. 

Fourthly, 

(2)  But  as  it  is  an  office  of  freehold,  the  court  of  on  an  election  of  a  new  coroner,  by  a  majority  of 

chancery,  with  whom  the  power  of  granting  this  freeholders  (for  the  court  cannot  appoint  a  new 

writ  resides,  will  not  suffer  it  to  issue  unless  on  one),  the  power  and  authority  of  the  old  coroner 

affidavit  that  the  defendant  has  been  served  with  is  ipso  facto  extinguished,     Godb.  105. 
notice  of  the  petition  for  it.    3  Atk.  184,     And 
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Fourthly,  How  far  to  receive  and  proceed  on  the  appeal  of  an 
approver. 

Fifthly,  How  far  to  take  the  abjuration  of  a  felon. 

Sixthly,  How  far  the  act  of  any  one  of  them  shall  be  as  effectual 
as  if  it  had  been  done  by  all. 

Seventhly,  In  what  cases  he  may  lawfully  take  a  fee  for  the  ex- 
ecution of  his  office. 

Eighthly,  In  what  cases  a  matter  recorded  by  or  found  before 
him,  admits  of  no  traverse. 

As  to  the  First  Point,  viz.  In  what  places  a  coroner  hath  ju- 
jurisdiction,  I  shall  consider.  How  far  he  hath  a  jurisdiction  of 
offences  committed  on  the  sea ;  and.  How  far  a  coroner  of  the 
county  may  intermeddle  with  offences  done  within  the  verge  of 
the  court,  and  vice  versa. 

As  to  the  first  particular,  viz.  How  far  a  coroner  hath  a  juris- 
diction of  offences  on  the  seas. 

(o)  Owen,  122.  Sect.  14.  It  is  laid  down  as  a  general  rule  by  (a)  some,  that  he 
Moor,  892.  may  inquire  of  a  felony  committed  on  the  arms  of  the  sea,  where 
S  PC  51  ^  '"^^  may  see  from  the  one  side  to  the  other ;  but  by  others,  who 
Summary,  151.    seem  to  be  more  accurate,  his  {h)  power  is  confined  to  such  parts 

(b)  F.  Cor.  399.  of  the  sea  where  a  man  standing  on  the  one  side  may  see  what  is 
2  R.*Ab^i69  ^^"^  ^"  ^^'^  other.  But  it  seems  to  be(c)  agreed,  that  he  hath  no 
7.         *       *    jurisdiction  of  offences  committed  in  the  open  sea,  between  the 

(c)  3  Inst.  113.  high  and  low  water-mark  when  the  tide  is  in;  but  that  he  hath  an 
5  Co.  107.  authority  over  offences  committed  in  such  places  when  the  tide 

is  out.  (3) 

As  to  the  second  particular,  &c.  viz.  How  far  a  coroner  of  the 
county  may  intermeddle  with  offences  done  within  the  verge  of 
the  court,  and  vice  versa. 

2  Leon.  160.  Sect.  15.  It  is  said,  that  at  the  common  law,  as  the  coroner  of 

4  Co.  46.  the  king's  house  had  nothing  to  do  with  an  offence  committed  in 

2  Hale,  54, .5a.    ^^le  county  out  of  the  verge;  so  neither  had  the  coroner  of  the 

county  any  thing  to  do  with  an  offence  committed  within  the 

(d)  The  coroner  verge,  (d)  And  therefore  it  seems,  that,  before  the  statute  of 
of  the  verge  articuU  super  chartas,  if  a  person  had  been  killed  any  where 
TppotJIted  by  ^vithin  the  verge  of  the  court,  and  the  king  had  removed  his 
the  king's  let-  court  before  the  coroner  of  the  king's  house  had  taken  an  indict- 
ters  patent.         ment,  no  coroner  at  all  had  any  jurisdiction  of  the  fact;  not  the 

coroner  of  the  county,  because  he  had  nothing  to  do  with  what 
happened  within  the  verge  of  the  court;  not  the  coroner  of  the 
king's  house,  because  his  authority  ceased  when  the  place  where 
the  matter  happened  ceased  to  be  within  the  verge  of  the  court. 
And  this  seems  to  be  confirmed  by  the  statute  of  articuli  super 
chartas,  c.  3.  whereby  it  is  recited,  that,  before  the  making  of 

that 

(3)  The  coroner  of  Portsmouth  has  jurisdiction  for  though  the  admiralty  have  a  coroner  of  their 

on  board  a  man  of  war  lying  in  Portsmouth  har-  own,  he    never  takes  inquisitions   of  felo  de  se, 

bour-  and  the  court  granted  an  information  against  Strange,  1097.     Andr.  231. 
the  captain  for  refusing  to  let  him  come  on  board  j 
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that  act,  *'  many  felonies  committed  within  the  verge  had  been 
unpunished  because  the  coroners  of  the  county  had  not  been 
authorised  to  inquire  of  felonies  done  within  the  verge,  but  the 
coroner  of  the  king's  house,  which  never  continued  in  one  place, 
by  reason  whereof  there  can  be  no  trial  made  in  due  manner,  nor 
the  felons  put  in  exigent,  nor  outlawed,  nor  any  thing  presented 
in  the  circuit,  the  which  had  been  to  the  great  damage  of  the 
king,  and  nothing  to  the  preservation  of  the  peace :"  and  there- 
upon it  is  ordained,  "  That  from  thenceforth  in  cases  of  the 
**  death  of  men  whereof  the  coroner's  office  is  to  make  view  and 
"  inquest,  it  shall  be  commanded  to  the  coroner  of  the  county, 
"  that  he,  with  the  coroner  of  the  king's  house,  shall  do  as  be- 
"  lon'geth  to  his  office,  and  enroll  it,"  &c.  It  is  said  indeed  by 
Sir  Edward  Coke,  that  if  a  murder  had  been  committed  wdthin  2  Inst.  550. 
the  verge,  and  the  king  had  removed  before  any  indictment  taken 
by  the  coroner  of  the  verge,  the  coroner  of  the  county  might  have 
inquired  of  the  same  at  the  common  law,  ne  maleficia  remanerent 
impunita.  But  since  no  authority  is  cited  by  him  for  the  main- 
tenance of  this  opinion,  and  the  argument  brought  to  prove  it  is 
founded  on  a  mistaken  supposition,  inasmuch  as  it  doth  by  no 
means  follow,  that  such  offences  would  be  dispunishable  if  they 
could  not  be  inquired  of  by  the  coroner  of  the  county,  since  they 
might  certainly  be  indicted  before  justices  of  oyer  and  terminer, 
or  of  the  peace,  who  have  a  general  jurisdiction  throughout  the 
whole  county;  the  contrary  opinion  seems  rather  the  more  2  Inst.  549. 
plausible,  as  being  more  agreeable  to  the  purport  of  the  said  4  Co.  46, 47. 
statute,  and  the  general  tenor  of  our  law  books. 

Sect.  16.  But  it  is  certain,  that  an  indictment  taken  before  the  4  Co.  47. 
coroner  of  the  county,  and  the  coroner  of  the  king's  house,  of  an  2  Inst.  550. 
offence  not  appearing  by  the  indictment  itself  to  have  happened 
within  the  verge  of  the  court,  is  insufficient,  for  that  every  mate- 
rial part  of  an  indictment  ought  to  be  found  by  the  oaths  of  the 
indictors,  and  cannot  be  supplied  with  any  averment;  and  it  doth 
not  appear  by  the  indictment,  that  the  coroner  of  the  king's 
house  had  any  authority  to  take  it;  and  it  shall  not  be  said  to  be 
void,  and  coram  nonjudice,  as  to  the  coroner  of  the  king's  house, 
and  good  as  to  the  coroner  of  the  county,  inasmuch  as  the  record 
is  entire,  and  the  indictment  was  taken  entirely  before  both; 
and  perad venture  the  jury  was  directed  principally  by  the 
coroner  of  the  house,  and  the  witnesses  examined  and  sworn  by 
him. 

Sect.  17.  It  hath  been  resolved,  that  if  the  same  person  be  2  Hale,  55. 
coroner  of  the  county,  and  also  of  the  king's  house,  an  indict-  "^  ^^*  ^^• 
ment  of  death  taken  before  him  as  coroner  both  of  the  king's  ^  Leon.  160. 
house  and  of  the  county,  is  good,  because  the  mischief  expressed  the  same  case, 
in  the  statute  is  remedied  as  well  when  both  offices  are  in  the  ^."*  "^  resolu- 
sanie  person  as  when  they  are  in  divers. 

Sect.  18.  Also  it  is  enacted  by  33  Hen.  8.  c.  12.  s.  13.  "  That 
"  all  inquisitions  upon  the  view  of  persons  slain  within  any  of 
"  the  king's  palaces  or  houses,  or  any  other  house  or  houses,  at 
"  such  time  as  his  majesty  shall  happen  to  be  there  demurrant 
'^  or  abiding  in  his  royal  person,  shall  be  taken  by  the  coroner 

''  for 
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2  Hale,  54. 


Bract.  121. 
Fleta,  b.  1. 
c.  25. 
2  Hale,  59. 
Wood,  b.  4, 
c.  1. 


"  for  the  time  being  of  the  king's  household,  without  any  adjoin- 
"  ing  or  assisting  of  another  coroner  of  any  shire  within  this 
"  realm,  by  the  oath  of  twelve  or  more  of  the  yeomen,  officers 
"  of  the  king's  household  returned  by  the  two  clerks  controllers, 
"  the  clerks  of  the  check,  and  the  clerks  marshals,  or  one  of 
"  them,  for  the  time  being,  of  the  said  household,  to  whom  the 
"  said  coroner  of  the  same  household  shall  direct  his  precept, 
"  which  coroner  shall  be  from  time  to  time  appointed  by  the 
"  lord  great  master  or  lord  steward  for  the  time  being;  and  that 
"  the  said  coroner  shall  certify  under  his  seal,  and  the  seals  of 
"  such  persons  as  shall  be  sworn  before  him,  all  such  inquisitions 
"  before  the  said  lord  master,  or  lord  steward,  &c." 

As  to  the  Second  General  Point,  viz.  How  far  a  coroner 
is  empowered,  and  in  what  manner  he  ought  to  take  an  inquisi- 
tion, I  shall  consider  his  authority  of  this  kind — First,  in  relation 
to  death. — Secondly,  in  relation  to  other  matters. 

As  to  his  authority  to  take  an  inquisition  of  death,  I  shall 
examine — First,  in  what  cases  and  in  what  manner  he  ought  to 
take  such  inquisition. — Secondly,  what  further  care  must  be 
taken  by  him  for  the  prosecution  of  the  offender,  after  taking  the 
inquisition. — Thirdly,  what  high  credit  the  law  gives  to  it. 

As  to  the  first  of  these  particulars,  viz.  In  what  cases  and  in 
what  manner  a  coroner  ought  to  take  an  inquisition  of  death. 

Sect.  19.  It  is  enacted  by  4  Edw.  1.  commonly  called  the 
statute  de  officio  coronatoris,  "  That  the  coroner  upon  information 
"  shall  go  to  the  places  where  any  be  slain,  or  suddenly  dead  or 
"  wounded,  and  shall  forthwith  command  four  of  the  next  towns, 
"  or  five  or  six,  to  appear  before  him  in  such  a  place;  and  when 
"  they  are  come  thither,  the  coroner  upon  the  oath  of  them  shall 
"  inquire  (a)  in  this  manner;  that  is,  to  wit,  if  they  know  where 
"  the  person  was  slain,  whether  it  were  in  any  house,  field,  bed, 
"  tavern,  or  company,  and  who  were  there." 

It  should  be  in  words  at  length,  or  at  least 


(a)  If  in  an 
inquisition  su- 
per visum  cor- 
poris, the  year 
of  our  Lord, 
in  the  caption,  is  in  common  figures,  it  shall  be  quashed 


in  Roman  numerals.     Strange,  261. 


By  4  Edw\  1 .  "  Likewise  it  is  to  be  inquired,  who  were  cul- 
pable, either  of  the  act  or  of  the  force,  and  who  were  present, 
either  men  or  women,  and  of  what  age  soever  they  be  (if  they 
can  speak  or  have  any  discretion).  And  how  many  soever  be 
found  culpable  by  inquisition  in  any  of  the  manners  aforesaid, 
they  shall  be  taken  and  delivered  to  the  sheriff,  and  shall  be 
committed  to  the  gaol:  and  such  as  be  founden,  and  be  not 
culpable,  shall  be  attached  until  the  coming  of  the  justices, 
and  their  names  shall  be  written  in  the  coroner's  rolls." 


By  4  Edw.  1 .  "If  it  fortune  any  man  such  man  be  slain 
"  w^hich  is  found  in  the  fields,  or  in  the  woods,  first  it  is  to  be 
"  inquired  whether  he  were  slain  in  the  same  place  or  not:  and 
"  if  he  were  brought  and  laid  there,  they  shall  do  as  much  as 
"  they  can,  to  follow  their  steps  that  brought  the  body  thither, 
"  whether  he  were  brought  upon  a  horse,  or  in  a  cart." 

By  4  Edw.  1.  "It  shall  be  inquired  also,  if  the  dead  person 

"  were 
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'*  were  known,  or  else  a  stranger,  and  where  he  lay  the  night 
"  before;  and  if  any  be  found  culpable  of  the  murder,  the 
"  coroner  shall  immediately  go  unto  his  house,  and  shall  inquire 
*'  what  goods  he  hath,  and  what  corn  he  hath  in  his  grange  ;  and 
"  if  he  be  a  freeman,  they  shall  inquire  how  much  land  he  hath, 
"  and  what  it  is  worth  yearly ;  and  further,  what  corn  he  hath 
"  upon  the  ground." 

By  4  Edw.  1 .  "  And  when  they  have  thus  inquired  upon  every 
"  thing,  they  shall  cause  all  the  land,  corn,  and  goods,  to  be 
"  valued,  in  like  manner  as  if  they  should  be  sold  incontinently, 
"  and  thereupon  they  shall  be  delivered  to  the  whole  township, 
"  which  shall  be  answerable  before  the  justices  for  all.  And 
"  likewise  of  his  freehold,  how  much  it  is  worth  yearly  over  and 
"  above  the  service  due  to  the  lords  of  the  fee,  and  the  land  shall 
"  remain  in  the  king's  hands  until  the  lords  of  the  fee  have  made 
"  line  for  it.  And  immediately  upon  these  things  being  inquired, 
"  the  bodies  of  such  persons  being  dead  or  slain  shall  be 
"  buried." 

By  4  Edw.  1 .  "In  like  manner  it  is  to  be  inquired  of  them 
"  that  be  drowned,  or  suddenly  dead,  and  after  such  bodies  are 
"  to  be  seen,  whether  they  were  so  drowned  or  slain,  or  strangled 
"  by  the  sign  of  a  cord  tied  strait  about  their  necks,  or  about 
"  any  of  their  members,  or  upon  any  other  hurt  found  about 
"  their  bodies,  whereupon  they  shall  proceed  in  the  form  above- 
"  said;  and  if  they  were  not  slain,  then  ought  the  coroner  to 
"  attach  the  finders,  and  all  other  in  company." 

Sect,  20.  By  4  Edw.  1.  "  Also  all  wounds  ought  to  be  viewed, 
"  the  length,  breadth,  and  deepness,  and  with  what  weapons, 
"  and  in  what  part  of  the  body  the  wound  or  hurt  is ;  and  how 
"  many  be  culpable;  and  how  many  wounds  there  be,  and  who 
"  gave  the  wounds;  all  which  things  must  be  enrolled  in  the  roll 
*'  of  the  coroners." 

By  4  Edw.  I .  "  Also  horses,  boats,  carts,  &c.  whereby  any 
"  are  slain,  that  properly  are  called  deodands,  shall  be  valued 
"  and  delivered  unto  the  towns  as  before  is  said." 

Sect.  21.  It   is   observable,    that  this   statute    being   wholly 
directory,  and  in  affirmance  of  the  common  law,  doth  neither  f.  Cor.  421. 
restrain  the  coroner  from  any  branch  of  his  power,  nor  excuse  3  Inst.  52. 91. 
him  from  the  execution  of  any  part  of  his  duty,  not  mentioned  §  p  c  5? 
in  it,  which  was  incident  to  his  office  before ;  and  from  hence  it  i  Hale,*432. 
follows,  that  though  the  statute  mention  only  his  taking  inquiries  2  Hale,  57. 
of  the  death  of  persons  slain  or  drowned,  or  suddenly  dead ;  yet 
he  may  and  ought  to  inquire  of  the  death  of  all  persons  whatso- 
ever who  die  in  prison  (4),  to  the  end  that  the  public  may  be 
satisfied,  whether  such  persons  came  to  their  end  by  the  common  ' 

course  of  nature,  or  by  some  unlawful  violence,  or  unreasonable 
hardships  put  on  them  by  those  under  whose  power  they  were 
confined. 

Sect. 

(4)  And  this  inquest  upon  prisoners  ought  to  consist  of  a  party  jury,  viz.  six  of  the  prisoners,  and  six 
of  the  next  vill  or  parish.    Umfreville,  31 2. 
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(a)  1  Sid.  204. 
1  Hale,  416. 

1  Keb.  723. 
744,  745. 
Con.  Latch. 
166. 

Pop.  210. 
Co.  Ent.  354. 

(b)  C.  EJiz.  31. 


Sect.  22.  And  the  like  reason  also  seems  to  be  the  best  ground 
of  the  resolution  which  we  find  in  some  (a)  books,  that  there  is 
no  necessity  that  it  appear  in  a  coroner's  inquest,  that  it  was 
taken  by  the  oaths  of  persons  of  the  next  adjacent  towns,  but 
that  it  is  sufficient  to  say,  that  it  was  taken  by  the  oaths  of  lawful 
persons  of  the  county,  inasmuch  as  such  inquisitions  being  good 
before  the  said  statute,  which  is  wholly  declaratory,  must  needs 
be  so  still.  But  it  (b)  seems,  that  it  ought  to  appear  in  every 
such  inquisition,  at  what  place,  and  by  what  jurors  by  name  it 
was  taken,  and  that  such  jurors  were  sworn;  and  that  the  reason 
given  in  some  books  that  such  inquests  shall  be  intended  to  have 
been  taken  by  the  men  of  the  next  towns  seems  very  harsh,  if  it 
be  supposed  necessary  to  be  taken  by  such  persons;  for  that 
such  intendment  would  be  contrary  to  the  general  rule  of  the 
law,  which  will  not  suffer  any  material  part  of  an  indictment  to 
be  taken  by  intendment. 

Sect,  23.  Also  it  is  further  remarkable,  that  the  statute  doth 
not  expressly  say,  that  the  coroner  shall  take  his  inquest  on  the 
view  of  the  dead  body,  and  that  an  inquest  otherwise  taken  by 
him  shall  be  void.  And  yet  it  is  clearly  agreed  by  all  the 
books  (c),  that  a  coroner  has  no  manner  of  power  to  take  an 
inquisition  of  death  without  a  view  of  the  body;  and  that  any 
such  inquest  taken  by  him  without  such  view,  is  merely  void. 
And  for  this  reason  it  hath  been  (d)  adjudged,  that  if  a  dead 
body,  in  prison,  or  other  place,  whereupon  an  inquest  ought  to 
be  taken,  be  interred,  or  suffered  to  lie  so  long,  that  it  putrify 
before  the  coroner  hath  viewed  it,  the  gaoler  or  township  shall 
be  amerced. (5)  Also  it  hath  been  (e)  resolved,  that  a  coroner  may 
lawfully  within  convenient  time,  as  the  space  of  fourteen  days 
after  the  death,  take  up  a  dead  body  out  of  the  grave  in  order  to 
view  it,  not  only  for  the  taking  of  an  inquest,  where  none  hath 
been  taken  before,  but  also  for  the  taking  of  a  good  one,  where 
an  insufficient  one  hath  been  taken  before.  (6)  But  if  the  body 
cannot  be  (y)  found,  or  have  lain  so  long  before  the  coroner  hath 
viewed  it,  that  he  can  be  no  way  assisted  from  the  view  in  the 
taking  of  his  inquest;  or  if  there  be  danger  of  infecting  people 
in  digging  of  it  up,  the  inquest  ought  not  to  be  taken  by  the  co- 
roner (unless  he  have  a  special  writ  or  commission  for  that  pur- 
pose), but  by  justices  of  peace  or  other  justices  authorised  to 
inquire  of,  hear,  and  determine  felonies,  &c.  who  shall  take  the 
inquest  on  the  testimony  of  witnesses.  But  none  can  take  an 
inquest  on  view  in  any  case,  but  the  coroner. 

Sect.  24.  If  a  (g)  coroner  take  an  inquest  after  a  body  hath 
been  so  long  buried,  that  it  may  reasonably  be  presumed  that 
the  view  of  it  could  be  of  no  manner  of  use  for  the  information 
of  the  jurors,  the  court  into  which  the  inquisition  is  returned  will 
in  discretion  refuse  to  receive  or  file  it,  upon  affidavit  of  the 
whole  circumstances  of  the  proceeding. 

Sect, 

(5)  It  is  indictable  as  a  misdemeanor,  Salk.  377.  by  order  on  motion  of  the  king's  bench,  Stra.  167. 
to  bury  one  who  dies  a  violent  death  before  the  And  the  judges  will  exercise  their  discretion,  ac- 
coroner  has  sat  upon  him,  7  Mod.  10.  cording  to  the  time  and  circumstances,  whether  he 

(6)  So  also  he  may  dig  up  the  body  if  the  first  shall  or  shall  not  do  it,  Salk.  377.  Strange,  22. 
inquisition  be  quashed.  Str.  533.     But  it  must  be  633.     2  Mod.  16. 


(c)  F.  Cor.  107. 
2  Hale,  58. 

S.  P.  C.  51. 
2  Lev.  141. 
Lat.  166. 
Noy,  87. 
2  R.  3.  2. 
21  Ed.  4.  70. 
Summary,  170. 
Pop.  209. 

(d)  F.  Cor.  329. 
339.  421. 

S.  P.  C.  51. 

1  Keb.  278. 

(e)  21  Edw.  4. 
70. 

2  R.  3.  2. 

2  Hale,  58,  59. 
S.P.C.  51. 
Summary,  170. 
Holt,  167. 
B.  Cor.  167. 
173. 

(/)  S.P.C.  51. 
Summary,  170. 
2  Lev.  141. 
Lat.  166. 
1  Vent.  352. 
Pop.  209. 
Salk.  190. 

1  Bac.  Ab. 
Noy,  87. 

2  R.  Ab.  96. 
1  Roll.  217. 

(g)  Rex  V. 
Causey,  Hilary, 

3  Geo.  1. 
Strange,  22. 
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Sect.  25.  (b)  Vet  it  is  not  necessary,  that  the  inquisition  be  (b)  Lat.  166. 
taken  in  the  very  same  place  where  the  body  was  viewed ;  for  ^^^  ^°P-  209. 
it  hath  been  resolved,  that  an  inquisition  taken  at  D.  on  the  view 
of  a  body  lying  dead  at  L.  may  be  good. 

Sect,  26.  As  the  coroner  hath  no  power  from  the  said  statute,  (c)4H.  7.  i8. 
nor  from  3  Hen.  7.  c.  1.  to  inquire  of  any  accessaries  to  a  felony  F- Forfeit,  lo. 
after  the  fact;  so  neither  hath  he  any  such  power  by  the  (c)  com-  ^  Hale'  63.  * 
mon  law;  for  he  has  nothing  to  do  with  any  but  those  who  some  S.  P.  C.  183. 
way  or  other  caused  the  party's  death :  and  therefore  it  hath  been  {^^l!^^' ^^* 
resolved,  that  an  indictment  of  J.  S.  before  a  coroner  for  having  ^^^^  29. 
received  and  comforted  one  who  had  been  guilty  of  a  murder,  is 
void. 

Sect.  27.  But  it  is  certain,  that  a  coroner  may  inquire  of  the 

accessaries  before  the  fact,  as  well  as  of  the  principals;  and  that 

he  (d)  also  may  inquire,  whether  any  in  such  manner  found  to  /j)g  p  c  i83 

have  been  guilty  did  fly  for  the  offence;  for  which  flight  they  2  Lev.  141. 

forfeit  all  their  goods  and  chattels.  152. 

^  2  Hale,  63.  65. 

Keilw.  68.     Summary,  170.     B.  Cor.  151.    8  Ed.  4.  4.     Post.  s.  51. 

Sect.  28.  Also  it  is  (e)  certain,  that  a  coroner  may  and  ought  (e)  Keilw.  67. 
to  inquire  of  all  the  circumstances  of  the  party's  death,  and  also  ^  JJ^[^'  ^|2- 
of  all  things  which  occasioned  it;  and  (f)  therefore  it  is  said,  (/)  Aleynj  51. 
that  if  it  be  found  by  his  inquest,  that  the  person  deceased  was 
killed  by  a  fall  from  a  bridge  into  a  river,  and  that  bridge  was 
out  of  repair  by  the  default  of  the  inhabitants  of  such  a  town, 
and  that  those  inhabitants  are  bound  to  repair  it,  the  township 
shall  be  amerced.  (7) 

Sect.  29.  Also  it  is  agreed,  that  if  a  coroner  be  remiss  (8)  in  S.  P.C.  51. 
coming  to  do  his  office  when  he  is  sent  for,  &c.  he   shall  be  Salk.377. 
amerced  (9)  by  virtue  of  the  above-mentioned  statute  De  corona-  y^^'c^t  292 
torihus.     Also  it  is  further  enacted  by  3  Hen.  7.  c.  1.  "  That  if  Summary,  170. 
"  any  person  be  slain  or  murdered  in  the  day,  and  the  murderer  ^  ^^^^'  ^24. 
"  escape  untaken,  the  township  where  the  said  deed  is  so  done,  ^    *  ^'  ^^* 
"  shall  be  amerced  for  the  said  escape,  and  that  the  coroner  have 
"  authority  to  inquire  thereof  upon  the  view  of  the  body  dead: 
"  And  that  if  any  coroner  be  remiss,  and  make  not  inquisitions 
*'  upon  the  view  of  the  body  dead,  he  shall  forfeit  for  every  de- 
"  fault  an  hundred  shillings." 

As  to  the  second  particular,  viz.  What  further  care  must  be 
taken  by  a  coroner  for  the  prosecution  of  the  off'ender,  after 
taking  inquisition  of  death  against  him. 

Sect,  30.  It  is  further  enacted  by  the  said  statute  of  3  Hen.  7. 
c.  1.  "  That  after  the  felony  found,  the  coroners  deliver  their 
"  inquisition  afore  the  justices  of  the  next  general  gaol-delivery, 

"in 

(7)  So  if  the  township  bury  the  body  before  (9)  And  if  he  impose  an  improper  inquisition 
the  coroner  is  sent  for,  the  township  shall  be  upon  the  jury,  he  may  be  committed.  Strange,  99. 
amerced.  Hale,  424.  Vide  post,  sect.  58.  where  by  25  Geo.  2.  c.  29.  if 

(8)  If  the  coroner  omit  to  take  an  inquisition  he  be  convicted  of  extortion,  wilful  neglect,  or 
upon  an  untimely  death,  it  may  be  done  by  jus-  misdemeanor,  he  may  be  punished  and  removed 
tices  of  gaol-delivery,  oyer  and  terminer,  or  of  the  from  his  office.     Vide  also  note  to  section  12. 
peace,  but  it  must  be  done  openly ;  and  if  it  be 

done  secretly  it  may  be  quashed.     1  Burr.  17. 
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"  in  the  shire  where  the  inquisition  is  taken,  the  same  justices  to 
*'  proceed  against  such  murderers  if  they  be  in  the  gaol,  or  else 
**  the  same  justices  to  put  the  same  inquisitions  afore  the  king  in 
"  his  bench.  And  if  any  coroner  do  not  in  such  manner  certify 
"  his  inquisition,  he  shall  forfeit  an  hundred  shillings." 

Sect.  31.  By  1  and  2  Philip  and  Mary,  c.  13.  it  is  also  enacted, 
"  That  every  coroner,  upon  any  inquisition  before  him  found, 
"  whereby  any  person  or  persons  shall,  be  indicted  for  murder 
"  or  manslaughter,  or  as  accessary  or  accessaries  to  the  same, 
"  before  the  murder  or  manslaughter  committed,  shall  put  in 
"  writing  the  effect  of  the  evidence  given  to  the  jury  before  him, 
"  being  material.  And  shall  bind  all  such,  by  recognizance  or 
"  obligation,  as  do  declare  any  thing  material,  to  prove  the  same, 
"  to  appear  at  the  next  general  gaol-delivery  to  be  holden  within 
"  the  county,  city,  or  town  corporate  where  the  trial  thereof  shall 
"  be,  then  and  there  to  give  evidence  against  the  party  so 
'*  indicted  at  the  time  of  the  trial,  and  shall  certify  as  well  the 
"  same  evidence,  as  such  bond  or  bonds  in  writing,  as  he  shall 
"  take,  together  with  the  inquisition  or  indictment  before  him 
"  taken  and  found,  at  or  before  the  time  of  his  said  trial  thereof 
"  to  be  had  or  made.  And  in  case  any  coroner  shall  offend  in 
"  any  thing  contrary  to  the  true  intent  and  meaning  of  this  act, 
"  the  justices  of  gaol-delivery  of  the  shire,  city,  town,  or  place 
"  where  such  offence  shall  happen  to  be  committed,  upon  due 
"  proof  thereof,  by  examination  before  them,  shall  for  every  such 
"  offence  set  such  fine  on  every  such  coroner,  as  they  shall  think 
"  meet,  and  estreat  the  same  as  other  fines  and  amerciaments 
"  assessed  before  justices  of  gaol-delivery  ought  to  be." 

Sect.  32.  And  by  1  Hen.  8.  c.  7.  "  If  any  coroner  shall  not 
"  endeavour  himself  to  do  his  office  upon  any  person  dead  by 
**  misadventure,  he  shall  forfeit  forty  shillings." 

f  Also  by  25  Geo.  2.  c.  29.  s.  6.  "  If  any  coroner  who  is  not 
"  appointed  by  virtue  of  an  annual  election  or  nomhiation,  or 
Vide  ante,  "  whose  office  of  corouer  is  not  annexed  to  any  other  office,  shall 

s«  29.  «  be  lawfully  convicted  of  extortion,  or  wilful  neglect  of  his  duty, 

*'  or  misdemeanor  in  his  office,  it  shall  be  lawful  for  the  court 
"  before  whom  he  shall  be  so  convicted,  to  adjudge  that  he  shall 
"  be  removed  from  his  office:  and,  thereupon,  if  such  coroner 
**  shall  have  been  elected  by  the  freeholders  of  any  county,  a  writ 
"  shall  issue  for  the  amoving  him  from  his  office,  and  electing 
**  another  coroner  in  his  stead,  in  such  manner  as  already  directed 
**  by  law;  and  if  the  coroner  so  convicted  shall  have  been  ap- 
**  pointed  by  lord  or  lords  of  any  franchise  or  liberty,  or  in  any 
"  other  manner  than  by  the  election  of  the  freeholders  of  any 
^'  county,  the  lord  or  lords  of  such  liberty  or  franchise,  or  the  per- 
"  son  or  persons  intitled  to  the  nomination  or  appointment  of 
"  any  such  coroner,  shall,  upon  notice  of  such  judgment  of 
"  amercial,  nominate  and  appoint  another  person  to  be  coroner  in 
"  his  stead." 

As  to  the  third  particular,  viz.  What  high  credit  the  law  gives 
to  an  inquisition  of  death  found  before  a  coroner. 

.     S£Ct, 
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Sect.  33.  It  seems  (a)  certain,  that  anciently  the  judges  would  (a)  13  E.  4.  5. 
not  receive  a  verdict,  acquitting  a  person  of  the  death  of  a  man,  37  Ass.  13. 
found  against  him    by  a  coroner's  inquest,   unless  the  jury  so  14,11,7.2.' 
acquitting  the  defendant,  had  found  at  the  same  time  vt  hat  other  F.  Cor.  213.  • 
person  (10)  did  the  fact,  or  by  what  other  means  the  party  came  ^^IJ^- ^^^• 
to  his  death;  because  it  appeared  by  the  coroner's  view  upon  2 Hale, 301.' 
record,  that  a  person  was  killed.     But  it  is  (6)  agreed,  that  the  Finch.  415. 
judges  cannot  compel  a  jury  to  make  such  further  inquiry  on  an  B.  Appeal,  42. 
acquittal  of  a  defendant  from  any  other  indictment,  because  it  g  fndicu  10. 
doth  not  in  such  manner  appear  of  record  by  any  such  inquisi-  35. 
tion,  that  a  person  is  dead.     And  it  seems  hard  to  reconcile  the  ^g^-°I'?h 
said  practice  of  compelling  a  jury  to  find  such  further  matter  with  ^j)  See  the' 
reason  in  any  case,  unless  it  appear  in  the  course  of  the  evidence  books  above 
by  what  other  means,  not  mentioned  in  the  indictment,  the  party  ^^^^^• 
lost  his  life.     For  it  seems  strange,  that  a  jury  should  be  in  any 
case  compelled  to  find  a  matter  upon  their  oaths,  which  they  have 
no  evidence  to  support;  and  therefore  if  noway  appear  to  them, 
by  what  other  means  the  death  in  question  was  occasioned,  it 
seems  difficult  to  maintain  that  it  shall  not  be  sufficient  for  them 
to  declare  so  to  the  court. 

Sect.  34.  How  high  a  credit  is  given  by  the  law  to  a  coroner*s 
inquisition  of  self-murder,  or  of  the  flight  of  a  person  indicted  for 
the  death  of  another,  will  be  more  fully  shewn  in  the  three  last 
sections  of  this  chapter. 

As  to  the  second  division  of  the  Second  General  Point,  viz. 
What  authority  a  coroner  hath  to  take  an  indictment  of  other 
matters. 

Sect.  35.    It  is  expressly  said  in  some  books(c)  that  a  coroner  (c)  35  H.  6.  27. 
hath  no  power  ejc  officio  to  inquire  of  any  felony,  but  only  of  the  ? c^^'mh 
death  of  a  man  upon  view.     And  both  Staunford(6?)  and  Hale(e)  b.  App.  111. 
seem  to   speak  doubtfully  of  this  matter  upon   the  authority  of  ((i)  S.  P.  C.  51. 
those  books;  and  Sir  Edward  Coke(y)  seems  expressly  to  declare  (0  Summary, 
his  opinion,  that  a  coroner  hath  no  power  to  take  an  indictment  2  Hale,  65. 
in  any  other  case.     Yet  since  it  is  expressly  declared  by  the  above-  (/)  4  Inst.  I7l. 
mentioned  statute  De  officio  cor onat oris (g)  that  a  coroner  ought  f^^^'  ^t^'  t 
to  inquire  of  the  breakers  of  houses;  and  it  is  said  by  Britton(A)  tute  at  large. 
that  he  may  inquire  of  rape,  and  of  the  breach  of  a  prison;  and  (/i) Britton,  3. 
such  power  hath  never  been  expressly  taken  from  him;  it  seems 
hard  to  say  that  he  may  not  still  make  such  inquiries,  if  he  please; 
for  as  to  the  authority  of  '27  Ass.  55.  and  35  Hen.  6.  pi.  27.  b. 
which  are  cited  for  the  maintenance  of  the  contrary  opinion,  it 
may  be  answered,  that  this  point  is  not  resolved  in  either  of  those 
books,  but  only  spoken  of  incidentally ;  for  the  very  point  resolved 
in  the  Book  of  Assizes  seems  to  be  no  more  than  this,  that  a  coro- 
ner hath  no  power  to  take  an  indictment  of  an  accessary  after  the 
fact;  and  that  which  is  said  in  the  Year  Book  of  Henry  the  Sixth 
concerning  this  matter,  is  only  brought  in  by  way  of  argument 
concerning  a  point  of  a  quite  different  nature. 

Sect.  36.    However,  there  seems  to  be  no  doubt  but  that  the  Bracton,  b.  3. 
coroner  may  and  ought  to  inquire  of  treasure-trove,  concerning  ^h^P*^""^- 

which 

(10)  This  is  commonly  a  business  of  form  ;  and  if  the  fact  be  not  known,  the  jurors  usually  say,  that 
H  was  done  by  *•  persons  unknown."    2  Hale,  301. 
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S.P.  C.51. 
Bracton,  120. 

2  Hale,  66. 


which  it  is  enacted  by  the  said  statute  of  4  Edw.  1.  De  officio  co- 
ronatoris,  '*  That  a  coroner  being  certified  by  the  king's  bailiffs,  or 
**  other  honest  men  of  the  county,  shall  go  to  the  places  where 
**  treasure  is  said  to  be  found."  And  it  is  further  enacted  in  the 
following  part  of  the  same  statute  in  these  words,  "  A  coroner 
"  ought  also  to  inquire  of  treasure  that  is  found,  who  were  the 
'*  finders,  and  likewise  who  is  suspected  thereof.  And  that  may 
"  be  well  perceived  where  one  livetli  riotously,  haunting  taverns, 
"  and  hath  done  so  of  long  time;  hereupon  he  may  be  attached 
'*  for  this  suspicion  by  four,  or  six,  or  more  pledges,  if  he  may  be 
'^  found." 

Sect.  37.  It  is  also  said  that  a  coroner  may  inquire  of  royal 
fishes,  as  sturgeons,  whales,  &c. 

Sect.  38.  As  to  the  Third  General  Point,  viz.  How  far  a 
coroner  is  empowered  to  receive  and  proceed  on  a  bill  of  ap- 
peal,(ll)  I  shall  endeavour  to  shew — 1st,  How  far  he  is  autho- 
rised to  receive  such  appeal — 2dly,  How  far  to  proceed  upon  it; 
and  in  what  manner  it  may  be  removed  by  certiorari. 

As  to  the  first  of  these  particulars,  viz.  How  far  a  coroner  is  au- 
thorised to  receive  an  appeal. 

Sect.  39.  It  appears  clearly  from  the  above-mentioned  statute(rir) 
of  4  Edw.  I.  De  officio  cor onatoris,  and  also  from  our  ancient  law 
books, (^)  that  a  coroner  in  the  county  court  may  receive  an  ap- 
peal of  any  felony  or  mayhem,  upon  the  plaintiff's  finding  suffi- 
cient pledges  to  the  sheriff  for  the  prosecution  of  the  suit.  And 
it  is  observable,  that  the  said  books  generally  mention  the  coroner 
as  the  person  before  whom  such  appeal  (r)  is  to  be  commenced, 
without  joining  any  other  with  him ;  from  whence  it  seems  clearly 
to  be  intimated,  that  the  coroner  is  the  only(c?)  person  who  hath 
a  jurisdiction  in  this  matter;  and  that  at  common  law  he  might 
receive  (e)  such  appeal  without  the  concurrence  of  any  other,  as 
he  certainly  may  the  appeal  of  an  approver,  &c.  But  it  being 
provided  by  the  statute  of  Westminster  1.  c.  10.  that  the  sheriff 
shall  have  counter-rolls  with  the  coroners,  it  seems  that  no  ap- 
peal since  that  statute  is  well  commenced  before  the  coroner,(/') 
unless  the  sheriff  be  also  present,  in  order  to  take  a  counter-roll 
of  the  proceeding.  But  it  seems  that  the  sheriff,  by  virtue  of  this 
statute,  is  no  more  a  judge  of  the  matter  than  he  was  before  ;  and 
therefore,  where  it  is  said  by  the  statute  of  3  Hen.  7.  c.  1.  that 
an  appeal  of  felony  may  be  commenced  before  the  sheriff  and 
coroners  of  the  county  where  it  was  done,  it  seems  reasonable  to 
intend  the  meaning  of  the  statute  to  be,  that  it  may  be  com- 
menced before  them  in  the  same  manner  a^  before,  and  not  with- 
out express  words (g)  to  make  any  alteration  of  the  jurisdiction 
given  them  by  the  common  law. 

Sect.  40.  But  it  is  certain(/0  that  a  coroner  hath  no  power  to 
receive  a  bill  of  appeal  of  any  offence  done  out  of  the  county 
whereof  he  is  coroner,  because  the  offender  cannot  be  tried  by 
the  county.  But  it  is  agreed  that  he  may  receive  the  appeal  of 
an  approver,  or  take  the  abjuration  of  one  who  acknowledges  a 

felony 

(11)  This  part  of  the  coroner's  duty  is  now  abrogated  by  st.  59  Geo.  3.  c.  46.  which  abolishes  appeals 
generally. 


(a)  See  the  sta- 
tute at  large. 

(h)  Brae.  122. 
147. 

Fleta,  1.  c.  25. 
Britton,  5. 
.S.  P.  C.  64. 
22  Ass.  97,  98. 
rinch,321. 

(c)  Con.  17. 
Ass.  5. 

B.  Appeal,  56. 
Summary,  171. 
S.  P.  C.  52.  64. 

(d)  4  Inst,  176. 
4  H.  6.  16. 

B.  Appeal,  44. 

(e)  Sum.  172. 
2  Hale,  67. 
(/)39H.41. 
4H.  6.  16. 
Con.  B.  App. 
44. 


(£)  Qu.  Staun- 
ford's  Pleas  of 
the  Crown,  64. 

(h)  Summary, 
171,  172. 
2  Hale,  67. 
S.  P.  C.  52,53. 
F.  Corone,  437. 
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felony  done  by  him  in  any  county,  because  that  after  such  con- 
fessions there  is  no  need  of  any  trial. 

As  to  the  second  particular,  viz*  How  far  a  coroner  may  pro- 
ceed upon  such  appeal. 

.S'ec^  41 .  It  seems  probab]e(a)  that  before  the  statute  of  Magna  (a)  See  Dalt. 
Charta,  c.  17.  coroners  might  try  offenders  as  well  as  receive  ac-  ^^tt^,'^?^' 
cusations  against  them;  but  it  is  agreed(6)  that  they  cannot  pro-  (fc)  22  Ass.  97, 
ceed  so  far  since  that  statute,  by  which  it  is  enacted,  '^  that  no  98. 
"  sheriff,  constable,  coroner,  or  other  bailiff  of  the  king,  shall  hold  Bracton,  147. 
''  pleas  of  the  crown."     Also  it  is  agreed(r)  that  process  may  be  g  insl.  30,^31, 
awarded  in  the  county  court  on  such  appeals  till  the  exigent;  but  32. 
it  seems  questionable, (J)  whether  such  process  may  properly  be  l^f'^'^J;  ^^ 
said  to  be  awarded  by  the   sheriff  and  coroner  jointly,  since  the  b.  Corona,  82 
coroner  being  the  only  judge,  as  I  have  endeavoured  to  prove,  (c)S.P.  C.  64. 
sect.  39.  it  seems  to  be  most  proper  that  the  process  be  awarded  ??x"y^^'^^o^p^* 
by  him  only.     Neither  doth  it  seem  clear  that  the  above-men-  c.  64?" 
tioned  statute  of  Magna  Charta  doth  restrain  the  coroner  from  Summary,  171. 
awarding   an   exigent,    and  thereon  outlawing  an   appellee;  ^oi'  Fx ^^*?^' '?; 
since,  as  it  is  agreed  by  all,  an  offender  might  become  attainted  p  Cor.  i84. 
by  an  abjuration  of  a  felony  made  before  a  coroner,  why  not  as  Con.B.  App. 
well  by  an  outlawry  pronounced  by  him?     And  accordingly  we  f^- 
find  it  taken  for  granted  in  some  of  the  old  books(e)  of  the  best  -,09.   '^  ^^' 
authority  since  this  statute,  that  appellees  may  be  outlawed  for  S.  P.  C.  64. 
not  appearing  on  process  before  the  coroner.  Summary,  i7l. 

As  to  the  third  particular,  viz.  In  what  manner  an  appeal  be- 
fore the  coroner  may  be  removed  by  certiorari. 

Sect.  42.    There  is(y)  no  doubt  but  that  it  may  be  removed  (/)S.  P.  C.  64. 
either  into  the  King's  Bench  or  Chancery,  by  certiorari  directed  Summary,  i7i. 
to  the  coroner  and  sheriff.     But  it  hath  been  resolved  (g)  that  it  /„)"i4h  4  15 
canifot  be  removed  by  such  writ  directed  to  the  sheriff  only,  be-  b.  16. 
cause  the  coroner  is  the  judge,  and  the  sheriff  hath  only  a  counter-  B*  Appeal,  44. 
roll  by  virtue  of  the  above-mentioned  statute  of  Westminster,  g  p^  q  g^* 
chapter  the  tenth.  2  Hale,  67. 70. 

As  to  the  Fourth  General  Point,  viz.  How  far  a  coroner  is 
authorised  to  receive  and  proceed  on  the  appeal  of  an  approver. 

Sect.  43.  There  is  no  doubt  but  that  the  coroner  alone  may  re- 
ceive such  appeal,(A)  whether  the  offence  were  committed  in  the  (h)  Summary, 

same  or  in  any  other  county,  and  may  also  award  process  to  the  }J^i' ,    ^„  ^„ 
,       -rr         '      /^i  11       "^i     •        •       ,  \      ^11  V  2Hale,  67,  68. 

sheniT  agamst  the  appellee,  bemg  m  the  same  county,  till  it  come  §.  p.  c.  53. 

to  the  exigent;  and  it  seems(?)  that  it  may  be  probably  argued.  Ante,  sect.  40. 

that  he  may  award  process   even   to  an  outlawry,  as  hath  been  ^^^'^\^'Zt* 

more  fully  shewn  in  the  forty-first  section  of  this  chapter.     But  it    '^™'°^*^'' 

is  certain,  that  he  cannot  award  any  process  against  an  appellee 

in  a  foreign  county,  but  must  leave  it  to  the  justices  (/c)  of  gaol-  (k)  S.  P.  C.  oS. 

delivery,  or  others,  before   whom  the  appeal   is   afterwards  re-  73. 

corded,  who  shall  award  process  against  such  appellees  in  such  j'"con'^462. 

manner  as  shall  be  more  fully  set  forth  in  the  chapter  concerning  29  Ed.  3.  42. 

approvers,  sect.  22. 

As  to  the  Fifth  General  Point,  viz.  How  far  a  coroner  is 
authorised  to  take  the  confession  and  abjuration  of  a  felon. 

Sect.  44.  There  seems  to  be  no  doubt  but  that  he  may  record 
the  confession  of  the  breach  of  prison  by  any  felon,  &c.,  and  also 

the 
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(a)  Vide S. 36.  ^^^  confession(a)  of  any  felony  by  an  approver;  but  the  law  re- 
and  49.  lating  to  these  matters  bemg  in  a  great  measure  obsolete,  it  seems 

K^^-p'r^^'  ^^^'  iieedless  over-nicely  to  inquire  into  it.  Also  it  is  certain  that  he 
3  Inst.  115.  might  take  an  abjuration;  but  this  not  having  been  in  use  since 
(c)S.sect.  40.  21  Jac.  1.  c.  28.  s.  6,  7.  by  which  it  is  enacted,  "  that  no  sanc- 
(d)  B.  Cor.  183.  «  tuary,  or  privilege  of  sanctuary,  shall  be  admitted  or  allowed  in 
Finch  388.^  *'  ^"J  case,"  I  shall  only  touch  upon  it,  and  take  notice,  that,  at 
(c)  B.  Cor.  181.  the  common  law,  if  a  person  accused  of  any  felony,  except  sacri- 
o'p^P^^^*        Jlege,(Z')  whether  (c)  in  the  same  or  any  other  county,  for  which  he 

(f)  S.  P.  C.  ^"^^^  liable  to  judgment  of  death,(c/)  and  not  charged  with  (e)high 
116,117.  treason,  nor  as  some(y')  say  with  petit  treason,  had  fled  to  any 
S*  ^?\^^^'       church(g)  or  churchyard,  and  within  (A) forty  days  confessed  him- 

(g)  s/p.C.ii6.  self  guilty  before  the  coroner,  and  declared  all  the  particular  cir- 
3  Inst.  115.  cumstances(i)  of  the  offence,  and  thereupon  taken  the  oath  in 
fh\*^^'-p^r'  ^^^^  ^^^^  provided,  (the  substance  (A;)  whereof  was,  that  he  ab- 
3  Inst.  117.  '  jnred  the  realm,  and  would  depart,  as  soon  as  possible,  at  the 
(0  S.  P.  C.  117.  port  which  should  be  assigned  him,  and  never  return  without 
f  H  °7  ^t*  leave  from  the  king,  &c.)  he  saved  his  life  if  he  observed  the 
(fc)  S.P.C.119,  terms  of  the  oath,  by  going  with  all  convenient(/)  speed  the 
120.  nearest  way  to  the  port  assigned,  &c. ;  but  he  was  attainted (??2)  of 
Jnr^U^^^'  ^^^  felony  by  such  abjuration,  without  more,  and  consequently 
B.Cor.'i45.       forfeited  his  lands  and  goods,  &c. 

S.  P.  C.  121.     (m)  F.  Cor.  423.     S.  P.  C.  122.     Finch,  389.     3  Inst.  217. 

As  to  the  Sixth  General  Point,  viz.  How  far  the  act  of  any 
one  coroner  is  as  effectual  as  if  it  were  done  by  all. 

(n)S.  P.  C.  53.  Sect.  45.  It  seems  clear  that  wherever(?^)  coroners  are  autho- 
/\^'v\^\(-  rised  to  act  as  judges,  as  in  the  taking  of  an  inquisition (o)  of 
58.  ^  ^'  '  death,  or  receiving  an  appeal  of  felony,  &c.  the  act  of  any  one  of 
VideC.i.s.  10.  them,  who  first  proceeds  in  the  matter,  is  of  the  same  force  as  if 
(p)  2  Hale,  59.  ^u  jj^d  joined  in  it :  but  it  is  said,  that  after  such  proceeding  by 
F.  Corone,  107.  ^ne  of  them,  the  act  of  any  other  will  be  void.(p)     Also  it  seems 

5.  P.  C.  52.  certain,  that  where  coroners  are  empowered  only  to  act  ministeri- 
Suinmary,  172.  ally,(I2)  as  in  the  execution  of  process  directed  to  them  upon  the 
14H.  4.  34,35.  default  or  incapacity  of  the  sheriff,  all  their  acts  will  be  void 
S9H.  6.  40.       wherein  they  do  not  all  join. 

6.  41,  42. 

As  to  the  Seventh  General  Point,  viz.  In  what  cases  a 
coroner  may  lawfully  take  a  fee  for  the  execution  of  his  office. 

2  Inst.  176.  Sect.  46.  It  is  enacted  by  the  statute  of  Westminster  the  first, 

c.  10.  which  was  made  in  affirmance  of  the  common  law,  "  That 
"  no  coroner  demand  or  take  any  thing  of  any  man  to  do  his 
"  office,  upon  pain  of  great  forfeiture  to  the  king." 

Vide  2  Inst.  Sect.  47.  But  by  3  Hen.  7.  c.  1 .  "  A  coroner  shall  have  for  his 

210.  <«  fee  upon  every  inquisition  taken  upon  the  view  of  a  body  slain, 

"  thirteen  shillings  and  four-pence  of  the  goods  and  chattels  of 
"  the  slayer  and  murderer,  if  he  have  any  goods;  and  if  he  have 
"  no  goods,  of  such  amerciaments  as  shall  fortune  any  township 
•'  to  be  amerced  for  the  escape  of  the  murderer,  &c." 

Sect.  48.    But  coroners  endeavouring  to  extend  this  statute  to 
persons  slain  by  misadventure,   it  is  enacted  by  1  Hen.  8.  c.  7. 

"  That 

(12)  One  coroner  may  execute  the  writ,  as  in      than  one  for  the  county,  the  return  must  be  in  the 
case  of  an  exigent;  but  if"  there  be  more  coroners      name  of  all.     2  Hale,  56, 
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*•  That  upon  a  request  made  to  a  coroner  to  come  and  inquire 
"  upon  the  view  of  any  person  slain,  drowned,  or  otlierwise  dead 
**  by  misadventure,  the  said  coroner  shall  diligently  do  his  office, 
**  without  taking  any  thing  therefor,  upon  pain  to  every  coroner 
"  that  will  not  endeavour  himself  to  do  his  office  (as  afore  is 
"  said),  or  that  taketh  any  thing  for  doing  of  his  office,  upon 
*'  every  person  dead  by  misadventure,  for  every  time,  forty  shil- 
"  lings." 

t  ^^ct.  49.  To  the  intent,  however,  that  coroners  may  be  en- 
couraged to  execute  their  office  with  diligence  and  integrity,  it  is 
enacted  by  25  Geo.  2.  c.  9.  "  That  for  every  inquisition,  not 
**  taken  upon  the  view  of  a  body  dying  in  a  gaol  or  prison,  which 
**  shall  be  duly  (13)  taken  in  England  by  any  coroner  or  coroners, 
"  in  any  township  or  place  contributing  to  the  rates  directed  to 
**  be  levied  by  12  Geo.  2.  c.  .  the  sum  of  twenty  shillings;  and 
'*  for  every  mile  which  he  or  they  shall  be  compelled  to  travel, 
**  from  the  usual  place  of  his  or  their  abode,  to  take  such  inqui- 
**  sition,  the  further  sum  of  nine-pence,  over  and  above  the  said 
"  sum  of  twenty  shillings,  shall  be  paid  to  him  or  them  out  of 
**  the  monies  arising  from  the  rates  before-mentioned,  by  order 
*'  of  the  justices  of  the  peace  in  their  general  or  quarter  sessions 
"  assembled  for  the  county,  riding,  division,  or  liberty,  where 
**  such  inquisition  shall  have  been  taken,  or  the  major  part  of 
"  them ;  and  which  order  they  are  hereby  directed  to  make  with- 
"  out  fee  or  reward." 

t  Sect.  50.  And  by  25  Geo.  2.  c.  9.  s.  2.  "  For  every  inquisi- 
"  tion  which  shall  be  duly  taken  upon  the  view  of  a  body  in  any 
"  gaol  or  prison  in  England,  by  any  coroner  or  coroners  of  a 
'*  county,  so  much  money,  not  exceeding  the  sum  of  twenty  shil- 
"  lings,  shall  be  paid  to  him  or  them,  as  the  justices  of  the  peace, 
"  in  their  general  or  quarter  sessions  assembled,  for  the  county, 
"  riding,  or  division,  wherein  such  gaol  or  prison  is  situate,  or 
"  the  major  part  of  them,  shall  think  fit  to  allow  as  a  recom- 
"  pense  for  his  or  their  labour,  pains,  and  charges,  in  taking  such 
"  inquisition,  to  be  paid  in  like  manner,  by  order  of  the  said  jus- 
*'  tices,  or  the  major  part  of  them,  out  of  the  monies  as  afore- 
"  said." 

t  Sect.  51.  And  by  25  Geo.  2.  c.  9.  s.  3,  4,  5.  it  is  provided, 
"  That  over  and  above  the  recompense  hereby  limited  and  ap- 
*'  pointed,  the  coroner  or  coroners  shall  also  have  the  fee  of 
"  thirteen  shillings  and  four-pence,  payable  by  virtue  of  3  Hen.  7. 
"  c.  1 ." — "  That  no  coroner  to  whom  any  benefit  is  given  by  this 
"  act,  shall  by  colour  of  his  office,  or  upon  any  pretext  whatso- 
*'  ever,  take  for  his  office,  doing  as  aforesaid,  other  than  the  said 
**  fee  of  thirteen  shillings  and  four-pence,  and  the  recompense 
"  hereby  limited  and  appointed,  upon  pain  of  being  deemed 
*'  guilty  of  extortion." — "  That  no  coroner  of  the  king's  house- 

"  hold, 

(13)  Whether  an  inquest  has  been  duly  taken  is  Lord  Ellenborough   in  this  case  observed,  that 

for  the  justices  to  decide,  (11  E.  231.)  R.  v.  the  there  had  been  many  instances  of  coroners  who  had 

Justices  of  Kent.     In  that  case  the  justices  dis-  exercised  their  offices  very  vexatiously,  by  intrud- 

allowed  the  coroner's  charge,  as  they  thought  the  ing  into  private  families,  to  their  great  annoyance, 

inquest  had  been  unnecessarily  taken,  the  party  when  there  was  no  pretence  of  the  deceased  having 

having  manifestly  died  by  the  visitation  of  God.  died  otlierwise  than  by  a  natural  death. 
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"  hold,  and  of  the  verge  of  the  king's  palaces,  nor  any  coroner  of 
"  the  admiralty,  county  palatine  of  Durham,  city  of  London  and 
"  borough  of  Southwark,  or  of  any  franchises  belonging  to  the 
"  said  city ;  nor  any  coroner  of  any  city,  borough,  town,  liberty, 
"  or  franchise,  which  is  not  contributing  to  the  rates  directed  by 
"  1^  Geo.  2.  c.  .  or  within  which  such  rates  have  not  been  usu- 
"  ally  assessed,  shall  be  intitled  to  any  fee,  recompense,  or  bene- 
"  lit,  given  to,  or  provided  for,  coroners  by  this  act." 

As  to  the  Eighth  General  Point,  viz.  In  what  cases  a  mat- 
ter recorded  by,  or  found  before,  a  coroner,  admits  of  no  traverse. 

I  shall  consider  the  same  in  relation,  1st,  to  abjurations  or  con- 
fessions made  before  him ;  2dly,  to  escapes ;  3dly,  to  flights;  and, 
4thly,  to  self-murders. 

As  to  the  first  particular,  viz.  That  relating  to  abjurations, 

(a)  Sura.  171.  Sect.  52.  It  is  said  that  a  coroner's  record  of  an  abjuration,(a) 

F.  Cor.  124.  or  of  the  confession  of  breaking  prison,(6)  or  of  the  confession  of 
ffe^^S^P^C  32.  ^  felony  by  an  approver,(c)  is  of  so  great  authority,  as  not  only  to 
25  E.  3.  42.  estop  the  party  from  taking  any  traverse  to  his  having  made  such 
pi.  35.  confession,  but  also  from  alleging  that  what  was  said  by  him  was 

;\  T?'r'"^'!ia'  extorted  by  duress,  or  other  unfair  means.     Also  it  seems,  that  if 

(c)  i!.  Cor.  ]lo.     ,  1        1     1         1       •  I  I  t  •  1     o 

169.  the  party  plead  that  he  is  not  the  same  person  who  abjured,  Jxc, 

12  Assize,  29.  and  the  coroner(<^)  record  that  he  is  the  same  person,  such  record 
S  P^C°52^'*  is  conclusive,  &c.  But  in  these  cases(g)  it  seems,  that  the  judge, 
(e)  F.  Cor.  118.  for  the  better  information  of  his  conscience,  may  in  his  discretion, 
124. 169.  if  he  think  fit,  take  an  inquiry  from  the  people  living  next  to  the 

12  Assize,  29.     pi^^e,  of  the  whole  circumstances  of  the  matter,  &c. 

As  to  the  second  particular,  viz.  That  relating  to  escapes 
found  before  a  coroner. 

(/)S.P.C.34,      Sect.  53.  It  is  said,  (y)  that  if  it  be  found  by  a  coroner's  in- 

S5. 183.  quest  that  a  murder  was  committed  in  such  a  town,  and  that  the 

murderer  escaped  untaken,  the  township  cannot  traverse  such 

escape,  because  it  makes  them  only  liable  to  an  amerciament,  et 

de  minimis  non  curat  lex. 

As  to  the  third  particular,  viz.  That  relating  to  a  flight  found 
before  a  coroner. 
{g)\o  .  .  .  ^g^^  ^^  j^  seems  that  if  a  person  indicted  of  a  murder  by  a 
F.  Forfeit,  29.  coroner's  inquest,  be  also  found  to  have  fled  for  it,  and  after- 
^^■^^'  «  o  wards,  upon  his  trial,  be  acquitted (g)  of  the  murder,  and  also 
5Co.%9?^  found  not  to  have  fled  for  it;  yet  he  shall  forfeit  his  goods,  be- 
Dyer,  238.  cause  such  a  finding  that  he  did  not  fly  by  a  jury,  who,  as  some 
Summary,  271.    gay,  had  nothing  to  do  with   it,  and   ought  not  to  have  been 

2  Hale' 154.  charged  with  such  inquiry,  shall  not  controul  the  coroner's  in- 
(?i)B.Cor.i5i.  quest,  which  is  of  such  authority,  that,  immediately  upon  the 
8  E.  4.  4.  flight,  the  party's  goods  shall  be  delivered  to  the  township,  which 
B.  Trav-%29.      ^^^^^^  ^^  answerable  for  them.     Also  it  seems  generally  (A)  to  be 

3  Keb.  564.566.  taken  for  granted,  that  the  party  has  no  remedy  whatsoever  to 
1  Hale,  363.  traverse  such  flight  found  against  him  by  a  coroner's  inquest;  for 
t^Haie^63^64  ^^^^^  ^wch  inquest  is  of  very  great  authority,(f)  inasmuch  as  all 
301.  '  '  persons  of  the  neighbouring  towns,  above  the  age  of  twelve 
(i)  2  Inst.  147,  years,  are  bound  to  attend  at  the  taking  of  it;  and  yet  I  cannot 
3  Keb.  566.  ^"^  ^^^  difcct  resolution  settling  this  point;  but,  on  the  con- 
1  Halo',  363.  trary. 
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trary,  it  is  certain  that  Sir  William  Staundford  makes  a  quaere  of 
it ;  and  the  reason  above-mentioned,  which  is  brought  to  support 
the  credit  of  such  inquests,  holds  as  strongly  against  the  travers- 
ing them  as  to  the  point  of  the  offence,  in  which  respect  it  is  at 
this  day  generally  holden  that  they  may  be  traversed,  as  will  be 
more  fully  shewn  in  the  next  section.     And  surely  the  other  rea- 
son which  is  given  for  this  opinion,  that  the  party  only  forfeits 
his  chattels  by  such  finding,  and  therefore  shall  not  traverse  it, 
because  the  law  reckons  chattels  among  those  minima  de  quibus 
non  curat  lex,  is  very  harsh  and  unaccountable;  and  it  is  very 
hard  to  say,  that  a  man  shall  be  liable  to  forfeit  all  his  goods,  („)  3  inst  55. 
which  may,  perhaps,  be  all  that  he   is  worth,  by  an  inquest  (a)  sLevinz,  141. 
taken  in  his  absence,  without  either  hearing  him,  or  giving  him  ^"venriir* 
an  opportunity  of  defending  himself.  182. 

As  to  the  fourth  particular,  viz.  That  relating  to  self-murder 
found  before  a  coroner. 

Sect.  55.  It  is  holden  strongly  in  some  books,  (6)  that  no  in-  (5)  8  Ed.  4.  4. 
quest  of  this  kind  admits  of  any  traverse.     But  the  contrary  opi-  ^'i-  c-  9.  sect. 
nion  being  also  holden  by  books  (c)   of  as  great  authority,  and  books  there 
seeming  also  to  be  more  agreeable  to  the  general  tenor  of  the  cited. 
law  in  other  cases,  it  seems  to  be  the  better  opinion,  that  such  ^*  ^°'"-  ^^^' . 
inquest,  being  moved  into  the  king's  bench  by  certiorari,  may  be  2  Ke^b.  859. 
there  traversed  by  the  executor  or  administrator  of  the   person  2  Sid.  90.  lOl. 
deceased,  and  perhaps  also  by  the  king,  or  the  lord  of  the  manor,  i^^* 

fir^  2  Jon.  198. 

^^'  1  Ven.  278. 

3  Keb.  564.  566.  604.  800.  (c)  See  the  books  above  cited,  Rex  v.  Roupel,  Cowp.  458.  and  Rex  v.  Hea- 
ton,  2  Term  Rep.  184. 

If,  however,  no  matter  be  depending  before  the  court  to  make  See  the  case  of 
it  necessary,  the  King's  Bench  will  not   order  the  coroner  to  re-  *^^  Coroner  of 
turn  the  depositions  he  has  taken  upon  an  inquisition  of  felo  de  ^  st^ra"  lors' 
se. 

Sect.  56.    Also  if  it  appear,(£?)  that  a  coroner  hath  been  guilty  (<^)  ^''z-  3^i\ 
of  any  corrupt  practice  in  the  taking  of  an  inquisition,  it  seems  i  Mode^rn^  82.^* 
that  a  melius  inquirendum  shall  be  awarded  for  the  taking  of  a  Salkeld,  190.  * 
new  one  by  special  commissioners,  who  shall  not  proceed  on  the  Carthcw,  72. 
view  of  the  body,  but  on  the  testimony  of  witnesses;  and  the  f  ven!  I8I* 
coroner  shall  have  nothing  to  do  in  the  taking  such  new  inquest,  182. 35i. 
because  it  appears  from  his  former  misbehaviour,  that  he  is  not  3  Mod.  80. 100. 
fit  to  be  trusted.     But  where  (e)  his  inquisition  is  quashed  for  a  ^on.  2 
defect  in  point  of  form  only,  he  may,  and  ought,  to  take  a  new  Jones,  *198. 
one,  in  like  manner  as  if  he  had  not  taken  any  before. ('14')  («)  2  R.  Ab.  32. 

-^  ^      ^  Ed.  4.  70.  b. 

Salk.  190.     2  Hale,  59.  69.     1  Hale,  415.     2  Anderson,  204.    Strange,  69. 

(14)  The  coroner  also  possesses  a  ministerial  kindred  to  either  of  the  parties,)  the  process  must 

office  as  the  sheriff's  substitute,   for  when  just  ex-  then  be  awarded  to  the  coroner,  instead  of  the  she- 

ception  can  be  taken  to  the  sheriff  for  suspicion  of  riff,  for  execution  of  the  king's  writs.  4  Inst.  271. 

partiality,  (as  that  he  is  interested  in  the  suit,  or  of  1  Comm.  349. 
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CHAP.  X. 

OF  THE  SHERIFFS  TORN. 

Finch,  241.  THE  sheriff's  torn  is  the  king's  court  of  record,  holden  before 
F.  N.  B.  82.  the  sheriff  for  redressinoj  of  common  grievances  within  the 
^H^^-'O-        county. 

For  the  better  understanding  the  nature  whereof  I  shall  exa- 
mine the  following  points. 

First,  The  original  institution  of  this  court. 

Secondly,  At  what  time,  and  in  what  place,  it  must  be  holden. 

Thirdly,  What  persons  owe  suit  to  it. 

Fourthly,  What  authority  the  sheriff  (or  his  steward)  hath  as 
judge  of  it. 

Fifthly,  What  kind  of  offences  are  inquirable  in  it. 

Sixthly,  Within  what  place  such  offences  must  arise. 

Seventhly,  By  what  jurors  and  in  what  manner  indictments  in 
it  ought  to  be  found. 

Eighthly,  In  what  manner  they  are  to  be  proceeded  upon. 

Ninthly,  In  what  manner  they  are  to  be  traversed  and  deter- 
mined. 

As  to  the  First  Point,  viz.  The  original  institution  of  the 
sheriff's  torn. 

(a)  9  Co.  Pre-         Sect,  Q,.  It  is  observable  that  by  the  (a)  common  law,  every 

^^?*  ^.  o  sheriff  oucrht  to  make  his  torn  or  circuit  throughout  every  hun- 
Dalt.Sher.385.    i     j  •     i  •  4.     *     •        •     *u  •  j        ^      u    u  .  • 

Mag.  Char.  35.    "*"^^  ^"  his  county  twice  m  the  year,  m  order  to  hold  a  court  m 

SInst.  70,  71.  every  such  hundred  for  the  reformation  of  common  grievances, 

73. 122.  and  the  preservation  of  the  peace  and  good  government  of  the 

Britton'71.  kingdom.     For  which  purpose  all  the  {b)  inhabitants  of  such 

(b)  See  the  hundreds,  being  above  the  age  of  twelve  years,  and  not  specially 
^?°^^  Fi^°^*^h  privileged,  in  such  manner  as  shall  be  more  fully  set  forth  under 
e  27^  '  *  *  the  third  point,  are  bound  to  attend  at  such  courts,  in  order 
Bracton,  124.  to  make  inquiries  of  all  such  offences ;  and  also  to  give  security 
T^"h^fr  ^^  ^^^  public  for  their  good  behaviour,  by  taking  an  oath  to  be 
stables,  8.  faithful  to  the  king,  and  to  observe  his  laws,  and  also  by  incor- 
Kcil.  141.  porating  themselves  into  some  free-pledge  or  tithing,  which  for- 
f  ji'*^-  ^^^*  merly  signified  a  certain  number  of  families  living  together  in  the 
4  Comra.  270.  same   precinct,    the  masters   whereof  were   every  one  of  them 

mutually  bound  for  each  other,  and  punishable  for  the  default 
of  any  member  of  any  such  family,  in  not  appearing  to  answer 
for  himself,  on  any  accusation  made  against  him. 

2  Inst.  71, 72.  Sect.  3.  And  the  better  enforcing  of  this  order  seems  anciently 
Dalt.  Sher.  385.  to  have  been  the  principal  end  of  holding  this  court,  the  style 
F^L  11  whereof  even  to  this  day  must  be  Curia  visus  franci  plegii  domini 
Mirror,* c.  1.  regis  tetita  apud  C.  coram  vicecomite  in  turno  suo  tali  die,  ^c. 
5. 13  &  16.        But  it  hath  been  resolved,  that  the  law  doth  not  take  notice  of 

any 
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any  such  court  under  the  style  of  turn^  viceconC  tent,  tali  die ; 
for  the  word  **  torn,"  properly  taken,  doth  not  signify  the  sheriff's 
court,  but  his  perambulation. 

As  to  the  Second  Point,  viz.  At  what  time  and  in  what 
place  this  court  is  to  be  holden. 

Sect.  4.  It  is  said,  that  at  the  common  law  it  might  be  holden  6  H.  7.  2. 
at  any  place  within  the  hundred,  and  as  often   as  the  sheriff  ^^'t-  Sher.  390. 
thought  fit.     But  this  having  been  found  to  give  the  sheriff  too  ^  ^5' 
great  a  power  of  oppressing  the  people,  by  holding  his  court  at  Kitchen,  44. 
such   times  and  places   at  which  they  could   not  conveniently  Dalt  Sher,  390. 
attend,  io  order  thereby  for  his  own  advantage  to  increase  the 
number  of  his  amercements,   it  was  enacted  by  the  statute  of 
Magna  Charta,  00.  *'  That  no  sheriff  or  his  bailiff  shall  make  his  See  Harg.  Co. 
*'  torn  through  a  hundred  but  twice  in  a  year,  and  at  the  place  L'^-  ^^'^• 
"  accustomed,  viz.  once  after  Easter,  and  again  after  the  feast  of  °^  ^  ^    ^' 
"  St.  Michael ;  and  that  the  view  of  frank-pledge  shall  be  at  the 
"  term  of  St.  Michael." 

Sect.  5.  And  it  is  further  enacted  by  31  Edw.  3.  c.  15.  "  That 
'^  every  sheriff  shall  make  his  torn  yearly,  one  time  within  the 
"  month  after  Easter,  and  another  time  within  the  month  after 
"  St.  Michael;  and  if  they  hold  them  in  other  manner,  that  then 
"  they  shall  lose  their  torn  for  the  time." 

Sect.  6.  And  it  seems  (a)  certain,  that  since  these  statutes,  the  («)  Dyer,  151. 

sheriff  is  indictable  for  holding  this  court  at  another  time  than  5^1^^^;,^^^' 

,     ^.      ,         •     1-      ,.   J  ^       ^  11  Dalt.  Sher.  390. 

what  IS  therem  limited,  or  at  an  unusual  place. 

Sect.  7.  Also  it  hath  been  (b)  resolved,  that  an  indictment  (6)  38  H.  6. 7. 
found  at  a  sheriff's  torn  appearing  to  have  been  holden  at  6  H.  7.  2.  b.  3. 
another  time,  is  void.  2  Hale  70* 

2  Danv.     Abr.  256.     2  Inst.  71.     2  Saund.  290. 

Sect.  8.  But  it  is   observable,  that  neither  of  these  statutes 
expressly  mentions  a  court-leet,  and  therefore  it  is  said  in  some 
(c)  books,  that  they  do  not  extend  to  it;  neither  do  I  find  any  (c)  B.  Leet,  23. 
resolution,  that  an  ancient  court-leet  holden  at  any  other  time,  2  Leon.  74. 
or  at  an  unusual  place,  is  void.     But  on  the  contrary  it  is  (d)  m)8H.  7.4. 
said,  that  a  court-leet  may  be  holden  at  any  place  within  the  Kitchen,  44. 
precinct  which  the  lord  thinks  fitting.     And  it  seems  to  be  (e)  ^^.f"'  ^^* 
agreed,  that  a  prescription  to  hold  such  court  oftener  than  twice  (e)Co."Lit  ii5. 
in  the  year,  is  good ;  which  seems  hardly  reconcileable  with  the  Kitch.  8.  44. 
general  rule  of  law,  that  no  prescription  can  stand  good  against  p-  ^**^- 1^^* 
a  statute  which  has  negative  words,  if  a  court-leet  be  construed  ^  j^^j^  201. 
to  be  within  the  purview  of  the  above-mentioned  statutes.     It  is 
true  indeed,  that  both  Sir  Edward  Coke  and  Kitchen  endeavour 
to  solve  this  difficulty  by  offering  a  distinction,  that  the  said  rule 
extends  not  to  statutes  made  in  affirmance  of  the  common  law;  / /-)  Dait.  Sher. 
but  it  is  questionable  how  far  this  will  amount  to  a  good  answer,  390. 
since  it  seems  to  be  holden  by  (f)  others  of  good  authority,  that  ^  ^-  ^"tP^% 
the  said  statutes  were  not  made  in  affirmance  of  the  old  law,  but  jf  Leet  2. 
are  introductory  of  a  new  one ;  yet  it  is  certainly  safest  to  hold  a  B.  Leet,  32. 
court-leet  at  the  times  accustomed,  for  it  is  (g)  said,  that  if  it  be  ff^^^^i{^^^^'^ 
holden  at  an  unusual  time  it  is  void.     And  it  (h)  seems,  that  no  Con.  2lnst.72l 
court-leet  granted  since  the  statute  can  be  holden  at  any  other  2Saun.  291. 

time 
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time  than  what  is  limited  by  it,  because  every  such  court  is 
derived  out  of  the  torn,  to  which  the  statute  certainly  did  extend. 

(a)2Keb.73i.        Sect.  Q.  It  hath  been  (a)  holden,  that  in  every  caption  of  an 

1  Veil.  107.        indictment  taken  in  a  sheriff's  torn,  or  court-leet,  the  day  whereon 

2  Saund.  290.      j^  ^^^  ^^j^^^^  ought  to  be  set  forth,  that  it  may  appear  not  to  have 

been  on  a  Sunday. 

(6)  See  sect.  2.        As  to  the  Third  PoiNT,  v/jz.  What  (6)  persons  owe  suit  to 
the  sheriff's  torn. 

Sect.  10.  It  is  certain,  that  regularly  all  persons  above  the  age 

of  twelve  years  are  by  the  common  law  bound  to  appear  at  this 

court  in  their  proper  persons,  and  that  no  persons  so  bound  to 

M  2  Inst.  99,     appear  are  within  the  benefit  of  the  statute  of  (c)  Merton,  c.  10. 

which  allows  suit-service  to  be  performed  by  attorney.     And  that 

not  only  masters  of  families,  but  also  all  their  servants,  are  bound 

(<i)4iE.3.  26.    *^  P^y  ^"^^  ^^"^»  ^"^  ^^^^  every  (rf)  master  may  be  amerced  for 

4.5  E.  p).  26.      suffering  a  servant  to  continue  with  him  a  year  and  a  day  without 

being  put  into  the  decennary,  &c. 

(e)F.N.B.  161.  Sect.  11.  But  (e)  tenants  in  ancient  demesne  are  privileged  by 
Dalt.Sher.  387.  the  Common  law  from  coming  to  this  court,  unless  they  and  their 
Qu.'B.Leet  38  ^'^cestors  have  time  out  of  mind  used  to  come  to  it.  Also  {f) 
Doug.  190.'  parsons  of  churches  have  the  like  privilege  by  the  common  law; 
(/)  F.  N.  B.  and  all  {g)  peers  of  the  realm  and  women  have  the  same  privilege 
2^nst  121  ^y  ^^^^  statute  of  Marlebridge,  c.  10.  (and  perhaps  by  the  com- 
Register,  175.  mon  law),  unless  their  presence  be  especially  required  for  some 
{g)  2  Inst  120.  particular  cause. 
121.  '^ 

Register,  175.     F.  N.B.  160,  161.     Dalt.  Sher.  186.     Bracton,  124. 

(ft)  Reg.  175.  Sect.  12.  Also  it  seems  (//)  clear  that  by  the  common  law,  as 

T)f  si^^^nr   ^^^^^  ^^  ^^^^  ^^^^  statute  of  Marlebridge,  c.  10.  no  man  can  be 

obliged  to  do  suit  to  any  such  court,  within  the  precints  whereof 

he  doth  not  reside,  in  respect  of  any  lands  which  he  may  have 

within  the  jurisdiction  of  it;  for  that  no  suit  of  this  kind  is  due 

in  respect  of  the  tenure  of  any  lands,  but  only  in  respect  of  the 

(0  2  Inst.  122.    personal  residence  of  the  party.     And  (J)  if  a  man  have  a  house 

Dalt.  Sher.  387.  which  stands  upon  the  precincts  of  two  leets,  it  is  said,  that  he 

shall  do  his  suit  to  the  court  within  the  jurisdiction  of  which  his 

(/c)  2  Inst.  122.    bed-chamber  lies.     And  if  (k)  one  have  a  house  and  family  in 

Dalt.  Sher.  387.  ^^^  j^^^^^  j^  seems  that  he  ought  to  do  his  suit  to  that  wherein 

(/)  2  Inst.  122.    for  the  most  part  he  personally  resides:  but  no  man  be  of  two 

ssn%.  J 9^'  ^^^ts;  and  therefore  one  who  lives  within  a  (/)  private  leet,  can- 

(m)  C.  Ja.  584.   uot  be  obliged  to  do  suit  to  the  sheriff's  torn,  or  to  any  other 

Finch.  246.^       grand  leet,  unless  such  private  leet,  for  some  default  of  the  lord, 

2  Hale  70.^       ^^  Seized  into  the  king's  hands,  or  {m)  unless  the  lord  of  the  leet 

Douglas,  537.     neglect  to  hold  his  court. 

As  to  the  Fourth  Point,  viz.  What  authority  the  sheriff  (or 
his  steward)  hath  as  judge  of  this  court,  I  shall  consider  the  same 
in  relation,  1st,  to  indictments;  2dly,  to  fines  and  amercements 
in  general;  and,  3dly,  to  the  appointment  of  constables. 

As  to  the  first  of  these  points,  viz.  What  authority  the  sheriff 
or  steward  of  the  torn  has  in  relation  to  indictments. 

Sect,  13.  It  seems,  that  by  the  common  law  he  might  proceed 

to 
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to  (a)  hear  and  determine  any  offence  within  his  jurisdiction,  (a)  Dalt.  Sher. 
being  indicted  before  him  and  requiring  a  trial.     But  it  is  clear,  400. 
that  he  is  restrained  from  this  power  by  the  statute  of  Magna  ^^^^»^^' 
Charta,  c.  17.  by  which  it  is  enacted,  *'  That  no  sheriff,  constable, 
*'  or  other  bailiff'  of  the  king,  shall  hold  pleas  of  the  crown." 
And  it  seems,  that  this  statute  also  extends  to  the  {b)  stewards  (b)  2  Inst.  32. 
of  courts-leet,  who  cannot  deliver  any  persons  indicted  before  ^u*",^^y'"  ^^' 
them  of  felony,   but  must  refer  them  to  the  justices  of  gaol- 
delivery:  neither  can  they  try  any  person  indicted  before  them  of 
any  other  offence;  and  therefore  there  is  no  remedy  to  avoid  such 
presentments  before  them  as  are  traversable,  but  by  removing 
them  into  the  King's  Bench,  &c.  (c)  as  will  be  more  fully  shewn 

under  the  ninth  point.  ^^^  ";  f- ^^• 

*^  B.  Leet,  11. 

27  H.  8.  2.    Kitch.  22,  ^3.     Summary,  175.      1  Ed.  3.  c.  17.      See  Rex  v.  Roupell,  Cowp.  458.  and 

Rex  V.  Heaton,  2  Term  Rep.  184. 

Sect.  14.  But  it  is  certain,  that  the  above-mentioned  statute  of  (d)  Kitdi.  42. 
Magna  Charta  doth  neither  restrain  the  sheriff's  torn,  nor  the  ^'^?-^r*i7 
court-leet,  from  taking  indictments  or  presentments,  or  awarding  g^^  sirGeorge 
process  thereon  in  the  same  manner  as  before  (d) ;  but  this  power  Colebroke  v. 
of  awarding  such  process  having  been  abused  by  the  sheriffs  in  f^?!'^^^^^' 
their  torns,  (e)  was  taken   from  all  of  them  (except  those  of  ^  jj^jg^  gg^ 
London),  but  not  from  any  court-leet,  by  1  Edw.  4.  c.  2.  which  (e)  Daft.  Sher. 
is  more  fully  set  forth  under  the  eighth  general  point  of  this  i^ij'.^^i- 

,        ^  -^  ©or  2  Hale,  71. 

chapter. 

As  to  the  second  point,  viz.  The  sheriff's  authority  in  his  torn 
in  relation  to  fines  and  amercements,  I  shall  consider, —  1st,  In 
what  cases  he  may,  and  in  what  cases  he  ought  to  impose  a  fine. 
2dly,  In  what  cases  he  ought  to  award  an  amercement. — Sdly, 
In  what  manner  such  amercement  is  to  be  awarded  and  affered. 
4thly,  In  what  manner  such  fine  or  amercement  is  to  be  reco- 
vered.— 5thly,  What  further  penalty  may  be  added  to  such  fine 
or  amercement. 

As  to  the  first  particular,  viz.  In  what  cases  and  in  what  man- 
ner he  ought  to  levy  a  fine. 

Sect.  15.  It  seems  clear,   that  the  sheriff's  power  in  this  court  (/)  Book  2. 
is  still  the  same  it  anciently  was,  in  all  cases  not  within  either  of  ^^J"  ^^' 
the  above-mentioned   statutes  of  Magna  Charta,   or   1  Edw.  4.  (^)  f.  Leet,  ii. 
c.  2.  from  whence  it  follows,  that  he   still  continues  a  judge  of  l>alt.  Sher.  loo. 
record,  and  may  impose  a  fine  on  all  such  as  are  guilty  of  (f)  any  ?/o'^**  ^^^' 
contempt  in  the  face  of  the  court.     Also  there  seems  to  be  no  44  e.  3.  19. 
doubt,  but  that  he  may  impose  what  reasonable  fine  he  shall  (/i)7H.  6. 12. 
think  fitting,  upon  a  (g)  suitor  refusing  to  be  sworn,  or  upon  a  op^^^*^'  ^" 
{h)  bailiff  refusing  to  make  a  panel,  &c.  or  upon  a  (i)  tithingman  (k)See  8  Co. 
neglecting  to  make  his  presentment,  or  upon  one  of  the  jury  38.b.  39. 
(k)  refusing  to  present  the  articles  wherewith  they  are  charged,  i>u^h  '^400 
or   upon   a   person   duly   chosen  (/)  constable  refusing   to   be  Dyer,  211. 

sworn.  Dalt.  Sher.  401. 

Sect.  16.  But  it  hath  been  (/?i)  resolved,  that  all  such  fines  (m)i  Roll.  33. 
ought  to  be  severally  imposed  on  each  particular  offender,  and  73. 
not  jointly  upon  all  of  them,  except  where  a  whole  vill  is  to  be  ^^y^l'^n.^^' 
fined;  in  which  case,  for  the  necessity  of  the  thing,  a  joint  fine 
upon  all  is  good. 

As 
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As  to  the  second  particular,  viz.  In  what  cases  the  sheriff  in 
his  torn  ought  to  award  an  amercement. 

(o)  Dalt.  Sher.        Sect.  17.  It  seems    that   he   hath  a  discretionary  power  (a) 

400.  either  to  award   a  fine  or  amercement  for   contempts    to   the 

^'c^^Q^ln      court,  as  for  a  suitor's  refusing  to  be  sworn,  &c.     Also  there 

Kitchen/43.       seems  to  be  no  doubt,  but  that  at  the  common  law  he  might,  as 

(b)  B.  Leet.       the  steward  of  a  court-leet  still  may,  award  an  (b)  amercement 

Keilw.  66.         Qf  ^jjy  person  indicted  for  an  offence  not  capital  within  his  juris- 

Finch,  468.        diction,  without  any  further  proceeding  or  trial.     And  it  seems 

Kitchen,  61,52.  to  be  taken  for  granted  in(c)  some  books,  that  he  might  in  such 

R^F^^.^-^"^'  ^     cases  impose  a  fine  on  the  offender,  if  he  thought  fit ;  and  the 

Dalt.  Sher.  401.  Statute  of  1  Edw.  4.  c.  2.  which  restrains  him  from  levying  any 

fines  or  amercements  on  indictments  found  before  him,  clearly 

supposes  him  to  have  had  a  power  of  imposing  such  fines  ;  from 

all  which  it  seems  probable,  that  in  such  cases  he  had,  and  that 

the  steward  of  a  court-leet  still  hath  a  power,  either  to  amerce 

(d)  8  Ed.  4.  5.    or  fine  the  offender,  especially  if  the  (d)  crime  were  any  way 

enormous,  as  an  affray  accompanied  without  wounding,  &c. 

As  to  the  third  particular,  viz.  In  what  manner  such  amerce- 
ment is  to  be  awarded  and  affered. 

Sect,  18.  It  seems,  that  if  by  an  amercement  be  meant  the 
judgment  that  the  party  shall  be  in  misericordid  domini  regis, 

(e)  iJones,  301.  this  being  a  (e)  judical  act,  ought  to  be  the  act  of  the  court  only, 
RC^^kR^^n       ^"^   requires  not  the  concurrence  or  assent  of  the  jury  or  any 

other,  as  appears  from  the  constant  form  of  all  entries.     Neither 

do  I  see  any  reason  why  such  an  award  of  a  misericordia  by  a 

judge  of  a  court-leet,  should  express  any  certain  sum  for  which 

the  party  should  be  in  misericordia,  except  in  such  cases  only 

where  no  other  person  is   afterwards  to   affere  it ;  for  in   other 

cases  the  award  of  a  misericoj'dia  is  only  in  order  to  authorise 

others  to  fix  the  sum  which  the  party  is  to  pay  to  the  king  for  his 

(/)8Co.  40.     default;  and  in  such  (/)  cases  the  courts  of  Westminster  Hall 

Rast.  Ent.  553.  never  do  more  than  award  that  the  party  be  in  misericordid,  with- 

f"n  B  76        ^"^  mentioning  any  sum  in  certain  ;  and  there  seems  no  reason 

why  the  judge  of  a  court-leet  should  not  follow  the  same  rule  ; 

(^)  Hob.  129.     and,  accordingly,  I  find  the  opinion  of  the  lord  chief  justice  (g) 

1  R^Abr.  542.    Hobart,  which  is   the  chief  ground  of  a  resolution  in  Levinz's 

3  Mod .^138        third  report,  (^)  that  every  such  award  of  an  amercement  must 

(0  Salkeld,  56.  express  a  certain  sum:  (z)  over-ruled  of  late  by  the  court  of  king's 

Vide  3  Burr.        bench. 

1806. 

Sect.  19.  But  if  by  an  amercement  be  meant,  the  taxing,  or 
reducing  to  a  certainty,  the  sum  to  be  paid  by  the  party  to  the 
(k)  8  Co.  40.  king,  upon  the  award  of  his  being  in  misericordid,  it  (k)  seems, 
3  Lev.  2.  6.  that  if  it  be  for  an  offence  indicted,  it  ought  to  be  done  by  cer- 
Kitehen°*46.^  *^^"  officers  called  afferors,  being  specially  chosen  and  sworn 
Keilwoo'd,  66.     for  this  purpose.     It  is  true  (/)  that  the  common  entry  of  an 

5  Keble,  362.     amercement  upon  a  presentment  in  a  court-leet  is,  that  the  party 
52  53^  ^"'  ^  '  ^^  amerced,  or  in  misericordid  to   such  a  sum ;  without  distin- 
guishing between  the  award  of  the  misericordia  and  the  assess- 
ment of  the  amercement,  or  shewing  by  whom  they  are  made ; 
yet  in  judgment  of  law  the  award  of  the  misericordia  is  the  act  of 

the 
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the  court  only,  and  the  assessment  of  the  sum   to  be  paid,  the 

act  of  the  afferors,  and  so  it  ought  to  be  pleaded.     But  if  the  {a)  (a)Rast.  Ent. 

amercement  be  for  a  contempt  of  the  court,  it  may  be  settled  by  ^^^  ^  ^^ 

the  judge  himself,  and  needs  no  other  afferement ;  for  the  (6)  lo  H.  6.  r. 

judge  of  every  court  of  record  is  the  most  proper  judge  of  all  (&)  8  Co.  40, 41. 

contempts  offered  to   such   court ;  and  an  amercement  of  this  |  jy'j^J'  J^^; 

kind  is  in  (c)  nature  of  a  fine,  and  called  so  in  some  {d)  books  ;  (c)  B.  Amer. 

and  it  seems  lo  be  a  general  (e)  rule,  that  no  fine  for  a  contempt  ^^- 

is  within  the  statutes  which  require  that  amercements  be  af-  \.l  jT^^*  ^^'c^, 

fered.  8  Co.  38." 

Rastal,  553.     8  Co.  38,  &c.     2  Inst.  196.    (e)  Magna  Charta,  14  W.  1. 18. 

As  to  the  fourth  particular,  viz.  In  what  manner  such  fines 
and  amercements  are  to  be  recovered. 

Sect.QO.  It  seems  that  the  king  or  lord  have  an  election  of 
common  right,  either  to  distrain  for  them,(jr)  or  to  bring  an  ac-  ^53.506.  ^ 
tion  of  debt.  2  H.  4.  24. 

IOH.6,7.     C.Eliz.581.    Raym.  68.     Sav.  93,  94. 

For  the  better  understanding  of  the  nature  of  which  remedies, 
I  shall  first  lay  down  some  rules  concerning  both  of  them  in 
common,  and  then  descend  to  each  of  them  in  particular. 

As  to  what  concerns  the  said  remedies  in  common,  I  shall  lay 
down  the  followinsr  rules  : — 


Sect.  21.  First,  That  it  is  safest  in  every  avowry,  or  decla- 
ration of  this  kind,  expressly  to  (g)  shew  that  the   offence  was  (g)  Hobart, 

committed  within  the  jurisdiction  of  the  court.     For  if  it  were  i,    ,   ..„ 
II   1  !•  •    T  1  1    11  ^3st.  000, 

not,  all  the  proceedmgs  were  coram  nonjudice  ;  and  a  court  shall  Co.  Ent.  572, 

not  be  presumed  to  have  a  jurisdiction,  where  it  doth  not  appear  ^73. 
to  have  one.     But  perhaps  it  is  not  necessary  to  allege  in  the 
presentment  itself,  that(A)  the  offence  arose  within  the  jurisdiction  (h)  Hob.  129. 
of  the  court ;  yet  it  is  certainly  advisable  to  have  such  an  allega- 
tion, and  that(i)  perhaps  may  supply  the  want  of  the  averment  of  (ORast.  606. 
jurisdiction  in  the  pleadings. 

Sect.  22.  Secondly,  That  it  is(A;)  advisable  expressly  to  allege,  (k)  2  Roll.  40. 
that  the  offence  was  committed  as  well  as  that  it  was  presented,  Ray™-  337. 

c.  4-T  4.  ^    A  --^^.u-  u    I  Salkeld,  107. 

&c. ;  yet  i  cannot  nnd  any  express  opmion  to  this  purpose  ;  but 

on  the  contrary,  it  is  observable,  that  the  (/)  precedents  of  plead-  0}^^^^'  ^^^' 

ings  of  this  kind  in  the  best  authors  do  not  expressly  aver  that  ^^'-EntbTo 

the  offence  was  committed,  but  only  that  it  was  presented,  and 

that  it  arose  in  such  a  place  within  the  jurisdiction  of  the  court, 

&c.     It  is  true,  indeed,  that  it  hath  been  generally  (m)  holden,  0«)  Moor,  75. 

that  in  an  avowry  or  declaration  for  an  amercement  in  a  court-  ^*  i^^  '^^h 

baron,  it  is  as  necessary  to  allege  that  the  offence  was  committed,  885,  836. 

as  that  it  was   presented.     But  to  this  it  may  be  answered,  that  SLeon.  7, 8. 

a  court-baron  is  not  a  court  of  record,  and  consequently  not  of  ^  ^°J''  ^37] 

so  high  authority  as  the  sheriff's  torn  or  a  court-leet;  neither  are 

presentments  in  a   court-baron,  nor   even  in  any   other   court 

whatsoever,  so  highly  credited  by  the  law  as  those  made  in  a 

torn  or  leet,  which  admit  of  no  traverse  to  the  truth  of  them, 

except  in  some  special  cases,  as  will  be  more  fully  shewn  under 

the  ninth  general  point  of  this  chapter. 

Sect. 
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(a)  Keilw.  66.  Sect.  23.  THIRDLY,  That  it  is  the  safest  in  (a)  setting  forth  a 
3Keb.  362.  presentment,  or  an  afferement  of  an  amercement,  to  shew  the 
773   "        '  names  of  the  presentors  and  afferors  ;  yet  I  cannot  find   this 

(b)  Rast.  553.  done  in  any  of  (b)  Rastal's  precedents ;  and  some  have  said,  that 
^^^'  it  is  necessary  to  set  forth  the  names  of  the  presentors  in  an  action 
9  E.  4. 40.  ^^  debt,  but  not  in  replevin, 

I'^Ven^os  ^^*      5ec^.  24.  Fourthly,  That  it  is  advisable  to  shew  that  pro- 

Rayra.  204.  P^r  (c)  notice  was  given  of  the  holding  of  this  court ;  yet  this  I 

Co.  Ent.  572,  find  omitted  in  some  (d)  precedents ;  and  perhaps  the  contrary 

£\  5^3  606  ^P^^^^"  ^^y  ^^  ^^^^  better,  for  that  every  court  of  record  shall  be 

1  R.  Abr.  365.  presumed  to  observe   all  necessary  previous  incidents  for  the 

468.  holding  of  it,  and  all  persons  within  its  jurisdicton  shall  be  in- 

I  Roll  201  ^^  tended  to  have  notice  of  it.  And  for  the  like  reason  perhaps,  it 
(d)  Co.  Ent.  is  not  necessary  in  an  avowry  for  a  (e)  distress  for  such  fine  or 
.572, 573.  amercement,  to  shew  that  the  party  had  previous  notice  what  it 

Rast.  553. 606.    ^-,  r      .^  r 

(045E.3.9.      ^^^• 

^^ '      *       '      As  to  the  recovery  of  such  fines  and  amercements  by  way  of 
distress,  I  shall  observe, 

(/)1R.  Abr.  Sect.  25.  First,  That  it  seems  to  be(y)  settled  at  this  day, 

665.  666.  that  a  distress  is  incident  of  common  right  to  every  fine  and 

II  Co  45.  *  amercement  in  a  sheriff's  torn  or  court-leet,  whether  the  same 
8  Co.  41.  belong  to  the  king  or  a  subject,  if  the  offence  for  which  they 
C.  Jac.  382.  were  imposed  be  of  common  right  incident  to  the  jurisdiction  of 
10  H  67^'  ^"^^  courts  ;  but(g)  if  such  offence  be  only  the  neglect  of  a  duty 
Con.  ii'h.7.  created  by  custom,  it  is  questionable  whether  it  do  not  require 
14.  the  like  custom  for  a  distress,  though  the  duty  be  of  a  public 
r  \Tven^io5.  "3^"^^  ?  t>ut  if  it  be  for  the  (A)  private  benefit  of  a  subject,  it 
Raym.  204.  seems  clear  that  no  distress  is  incident  to  it  without  a  special 

2  Keb.  701.  cUStom. 

739.  745. 

(ft)  1  Roll.  76.     11  Co.  44. 

(0  2  H.  4. 24.        Sect.  26.  Secondly,  That  the  sheriff,  or  lord  of  a  leet,  may  for 

47  E.  3. 13.  such  fines  and  amercements  distrain  the  goods  of  the  offender 

F  A^^w^:f94^  in  (i)  any  lands  within  the  county  or  precinct  of  the  leet,  of  whom- 

1  R.  Abr.  670.  soever  they  shall  be  holden,  except  (/c)  only  in  such  lands  which 

2  Inst.  104.  shall  be  in  the  king's  hands  ;  for  that  all  such  lands,  while  they 
12  13  ^^  ^  continue  in  the  king's  possession,  are  wholly  out  of  the  jurisdic- 
F.  Distr.  15.  tion  of  such  courts. 

1  R.  Abr.  670. 

Sect.  27.    Thirdly,  That  such  a  distress  may  lawfully  be 
(0 1  Inst.  131.   taken  in  the(/)  highway;  for  that  the  statute  of  Marlebridge, 
1  And?72l''       ^'  ^^'  ^vhich  prohibits  the  taking  of  a  distress  there,  is  to  be  in- 
tended only  of  distresses  taken  for  services  due  by  way  of  tenure 
of  lands. 

Sect.  28.  Fourthly,  That  such  fines  and  amercements,  being 
(m)  47  Ed.  3.  for  a  personal  offence,  no  (m)  stranger's  beasts  can  lawfully  be 
13.  distrained  for  them,  though  they  have  been  levant  et  couchant  on 

41  E  3. 26.       tije  lands  of  the  offender. 

B.  Distr.  3. 

F.  N.  B.  100.     Owen,  146.     Noy,  20.     Con.  1  R.  Abr.  669. 

(n)  Het  62  ^^^^'  ^^'  ^ifthly.  That  it  seems  to  be  (n)  agreed,  that  where 

Finch,  476.'        any  such  court  is  in  the  king's  hands,  the  goods  distrained  for 

such  fines  and  amercements  may  lawfully  be  sold  after  they  have 

been 
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been  kept  a  reasonable  time,  as  the  space  of  sixteen  (a)  days ;  («)  Het.  6?. 
and  it  seems  the  better  (6)  opinion  that  where  any  such  court  is  (6)3H.  7.  4.6. 
in  the  hands  of  a  common  person,  if  the  goods  were  distrained  ^  S^'^lv 
for  an  offence  of  a  public  nature,  they  may  be  sold  of  common  Noy,i7. 
right,  without  any  special  custom  for  that  purpose.  Qu.  Het.62. 

Sect.  30.  Sixthly,  That  no  bailiff  can  lawfully  distrain  for  ii  H.  7.  i4. 
any  such  fine  or  amercement,  without  a  special  (c)  warrant  for 
so  doing,  which  must  be  set  forth  by  him  in  an  avowry  orjusti-  (c)  3  Mod.  138. 
fication  of  such  distress.  (1)  ^48^''"*  ^^^• 

Moor,  574.  607,     2  Keb.  745.     Salkeld,  108. 

Sect.  31.  As  to  the  recovery  of  such  fines  and  amercements  by 
action  of  debt,  being  scarce  able  to  find  any  thing  remarkable 
concerning  this  matter,  except  what  hath  been  already  taken 
notice  of,  I  shall  content  myself  with  this  one  observation,  that  (d)  lo  H.  6. 7. 
the  defendant  shall  (d)  not  be  suffered  to  wage  his  law  in  an  ac-  Co.  Lit.  295^ 
tion,  because  it  is  grounded  on  the  act  of  a  court  of  record.  g  R^Abr  106 

See  also  2  Lord  Raym.  1173.     2  Burr.  1259.     1  Wils.  248.     2  Wils.  20.    4  Com.  Dig.     "  Leet." 
(0. 10.) 

As  to  the  fifth  particular,  viz.  What  further  penalty  may  be 
added  to  such  fines  and  amercements. 

Sect.  32.  There  seems  to  be  no  doubt,  but  that  upon  a  pre- 
sentment of  a  common  nusance  in  a  torn  or  leet,  the  sheriff'  or 
steward  may  either  amerce  the    person  presented,   and  (e)   ^^so  ^^  52^  53*54. 
order  him  to  remove  the   nusance  by  such  a  day,  under  pain  of  (y-)  Co.  Ent. ' 
forfeiting  a  certain  sum,  or  may  order  him  to  remove  it  under  572. 
such  a  pain  (f)  without  amercing  him  at  all.   But  it  seems  doubt-  ^^'f^J'^Q^' 
ful,  whether  such  person  be  bound  at  his  peril  to  take  notice  of  (^)i  R.Abr. 
and  obey  such  order,   being  made  in  his  (g)  absence,  unless  ex-  468. 
press  notice  be  given  him  of  it;  but  if  he  have  such  notice,  it  fS'if^io^^^* 
seems  clear,  that  he  shall  forfeit  the  pain  upon  a  presentment  at  Alevn,  7o. 
another  court,  that  he  hath  not  removed  such  nusance,  (A)  with-  oJViod.  130. 
out  any  further  proceeding  :  also  it  seems,  that  no  such  pain  can  ©3^°*  ^"'' 
be  affered  to  any (z)  lesser  sum  than  what  is  at  first  set;  and  it  (i) 3 Leon, 7, a. 
is  said  that  every  such  pain,  when  forfeited,  may  be  recovered  (k)  Moor,  75. 
either  by  distress  or  action  of  debt,  in  the  same  manner  as  a  fine  b\^"1**oP* 
or  amercement  may  be  :  and  this  point  seeming  to  be  agreed  by  (^)  g  Co.  41. 
most  of  the  books  cited  in  the  margent,  it  seems  probable,  that  Keilwood,  66. 
the  reason  of  the  judgment  is   mistaken  in  the  case  of  Fletcher  ?'J^u'  S?' 
V.  Ingram,  as  reported  by  Mr.  Serjeant  (/)  Salkeld,  wherein  the  1  r.  Abr.  468. 
contrary  opinion  is  said  to  have  been  holden.  Con.  B.  Leet, 

(l)  Salkeld,  175.    See  5  Mod.  96.  130.    Carthew,  73.    Barnard,  K.  B.  128.  214.    Fitzg.  46.  109. 


The  Sheriff's  Torti,  as  to  the  Appointment  of  Constables. 

Before  I  come  to  the  third  point,  viz.  The  authority  of  the 
sheriff  as  judge  of  the  torn,  in  relation  to  the  appointment  of 

constables, 

(1)  And  in  replevin  it  must  be  averred,  "  that       amercement  also  must  appear  to  have  been  by  the 
the  defendant  was  guilty,"  but  in  trespass  the  con-       court  and  not  by  the  jury.     Strange,  847. 
viction  is  sufficient  to  justify  the  officer.     The 

VOL.  II.  H 
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constables,  I  shall  in  brief  premise  some  considerations  concern- 
ing the  antiquity  and  nature  of  the  office  of  a  constable. 

And  first.  As  to  the  antiquity  of  the  office  of  a  constable. 

irlfssi!^*^'  '^^^^'  ^^'  ^^  seems  to  be  the  (a)  better  opinion,  that  both  con- 

1  h'.7.  108.  stables  of  hundreds,  which  are  commonly  called  high  constables, 

Owen,  103.  and  also  constables  of  tithings,  which  are  at  this  day  commonly 

KUchen^47  48  called  petit  constables  or  tithingmen,  and   were   anciently  called 

4  Inst.  265.'  chief  pledges,  were  by  the  common  law,   and  not  first  ordained 

Popham,  13.  ^y  the  Statute  of  Winchester,   c.  6.  as  it  is  holden  by  {b)  some 

a  Eliz.  375.  ^jj^j  ^i^gy  ^,gj,g  .  £^j.  ^^^^  statute  doth  not  say,  that  there  shall  be 

Lamb.  Consta-  such  officers  constituted,  but  seems  clearly  to  suppose  that  there 

ble,  5. 9, 10.  were  such  before  the  makin<r  of  it. 

6  Co.  77.  * 

Lord  Raym.  1193.    (6)  Lamb.  Constable,  5.     1  Burn,  384.     4  Inst.  267.     1  Comra.  115, 355. 

(c)  See  the  ^ect.  34.  As  to  the  nature  of  this  office,  there  seems  to  be  no 

se°cUon  33  doubt  but  that  the  (c)  original  institution  of  it  was  for  the  better 

(it)  See  c.  12.  preservation  of  the  peace  ;  for  which  purpose  a  constable  is  said 
(g)  Kitchen,  48.  to  be  authorised  by  the  common  law  to  (d)  arrest  felons,  and  also 
2^HaIe,88.  ^^^  suspicions  (e)  persons  that  go  abroad  in  the  night,  and  sleep 
4  Comm.  289.  by  day,  or  resort  to  bawdy-houses,  or  keep  suspicious  company, 
(/)  ^-  ^;/i^-  and  to  suppress  (/)  affrays.  And  to  the  same  end  also  it  (g) 
(g)  Lami).  Con-  seems,  that  he  ought,  by  the  ancient  common  law,  to  present  at 
stable,  5,  6,  &c.  the  torn  or  leet  all  those  within  his  precinct,  who  have  not  been 
^M  Tt  ^"  %'  admitted  into  some  tithing  and  sworn  to  the  king's  allegiance  ; 
(^)^R«st.  Ent.  ^^^  .^  seems  that  he  still  ought  by  the  law  in  (A)  use  at  this  day, 
Crompton,  212.  to  present  all  offences  inquirable  in  the  torn  or  leet;  yet  in  the 
K^'^h^^Tr^^^'  ^^^^^  ^^^  down  by  Kitchen,  he  only  sweiars  to  present  all  blood- 
Lord  Raym.  sheds,  outcries,  affrays,  and  rescouses  done  within  his  office. 
1299. 1301.  ggf.f^  35    ^\]gQ  ij.  jg  (^i^  gaj(^^  that  a  constable  was  at  the  com- 

r\ «;  Ik  S80  i^on  law  a  subordinate  officer  to  the  conservators  of  the  peace ; 
and  consequently  since  the  office  of  such  conservators  hath  been 
disused,  and  justices  of  the  peace  constituted  in  their  stead,  it 
hath  always  been  holden,  that  the  constable  is  the  proper  officer 
to  a  justice  of  peace,  and  bound  to  execute  his  warrants ;  and 
(fc)  5  Mod.  130.  therefore  it  hath  been  (/c)  resolved,  that  where  a  statute  autho- 
446.  rises  a  justice  of  peace  to  convict  a  man  of  a  crime,  and  to  levy 

Carthew^508.  ^^^  penalty  by  warrant  of  distress,  without  saying  to  whom  such 
Lord  Raym.  warrant  shall  be  directed,  or  by  whom  it  shall  be  executed,  the 
•^45.  constable  is  the  proper  (/)  officer  to  serve  such  warrant,  and  in- 

2  Rolhts'.^^'*  ^ictable  for  disobeying  it. 

1  Hale,  581.     2  Hale,  88.     But  see  Blatcher  v.  Kemp,  1  H.  Black.  Rep.  15.  notis. 

.  Sect.  36.  Yet  inasmuch  as  the  office  of  constable  is  wholly 

Moor,  845.  ministerial  and  no  way  judicial,  it  seems,  that  he  may  appoint  a 

Crom.  222.  deputy  to  execute  a(m)  warrant  directed  to  him,  when,  by  reason 

3  Bulst.  77.  Qf  sickness,  absence,  or  otherwise,  he  cannot  do  it  himself.  For 
1  Roll.  274.  ^^^^  public  good  requires,  that  there  should  be  always  some  officer 
1  Sid.  355.  ready  at  hand  to   execute  such  warrants,   and  the  too  rigorous 

1  Levinz,  233.    restraint  of  the  service  of  them  to  the  proper  officer,  could  not 

JVlarcti,  30.  i      , 

2  Keble,  309.  ^^^ 
1  Sid.  355.  Moor,  845.  1  Hale,  581.  2  Hale,  88.  Wood,  b.  1.  c.7.  Strange,  943.  And  see  the 
case  of  Midhurst  v.  Waite,  that  a  constable  may  appoint  a  deputy  to  billet  soldiers  under  the  Mutiny 
Act ;  for  it  is  a  ministerial  and  not  a  judicial  act,  2  Burr.  1259 ;  and  in  the  case  of  Rex  v.  Clarke,  it 
seems  to  be  admitted  as  a  settled  point  that  a  constable  may  make  a  deputy,  1  Terra  Rep.  682. 
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but  sometimes  cause  a  failure  of  justice ;  yet  I  do  not  find  it 
settled,  that  a  constable  can  make  a  deputy  without  some  such 
special  cause. 

t  And  by  1  Will,  and  Mary,  c.  18.  s.  7.  "  If  any  person  dis- 
"  senting  from  the  Church  of  England  be  chosen,  or  otherwise 
*'  appointed  to  bear  the  office  of  high  constable  or  petit  constable, 
"  or  any  other  parochial  or  ward  office,  who  shall  scruple  to  take 
**  upon  him  any  of  the  said  offices,  in  regard  of  the  oaths  or 
"  of  any  other  matter  or  thing  required  by  the  law  to  be  taken 
"  or  done  in  respect  to  such  office,  he  may  provide  a  sufficient 
"  deputy  to  execute  the  same  for  him."  And  by  3  Geo.  3.  c.  32. 
s.  7.  the  like  privilege  is  extended  to  Roman  Catholics,  on  their 
taking  and  subscribing  the  oath  and  declaration  therein  speci- 
fied. 

For  the  better  understanding  of  the  authority  of  the  sheriff,  as 
judge  of  the  torn,  in  relation  to  the  appointment  of  constables,  I 
shall  consider  the  following  particulars : — 

First,  Whether  the  sheriff  in  his  torn  hath  power  to  make  or 
remove  a  constable. 

Secondly,  What  persons  are  privileged  from  being  con- 
stables. 

Thirdly,  In  what  manner  persons,  duly  chosen  constables, 
may  be  punished  for  refusing  to  be  sworn. 

F'ourthly,  What  remedy  persons  having  a  right  to  this  office, 
or  to  be  discharged,  may  have  to  be  admitted  into,  or  restored  to 
it,  or  discharged  of  it. 

Fifthly,  What  power  justices  of  peace  have  in  relation  to 
these  matters. 

As  to  THE  FIRST  PARTICULAR,  VIZ.  Whether  the  sheriff  iA  his 
torn  hath  power  to  make  or  remove  a  constable. 

Sect.  37.  It  being  said  in  some  (a)  books,  that  both  high  and  (a) Dalt.  Sher. 
petit  constables  are  to  be  chosen  and  appointed  by  the  sheriff  in  400. 
his  torn ;  and  by  {b)  others,  that  they  are   to  be  chosen  by  the  /^n  g  j^^^^ 
decennary,  it  seems  difficult  to  determine  to  whom  this  power  212. 
doth  of  common   right  belong  ;  yet  it  seems  clear  that  whether  Lamb.  Con- 
a  constable  be  to  be  chosen  by  the  sheriff  or  decennary,  yet  he  Salkeld^i75. 
is  to  be  sworn  and  placed  in  his  office  by  the  sheriff,  as  being  Holt,  152. 
judge  of  the  court.     Also  it  seems  certain,  that  a  custom  for  Lord  Raym. 
choosmg  a  constable  either  way,  is  good  ;  and  it  seems  to  have  q'      jg  ^g^ 
been  the  opinion  of  the  makers  of  13  and  14  Car.  2.  c.  12,  that  11  Modern, 
the  lords  of  the  courts-leet  have  this  power  of  common  right ;  i^^- 
for  the  said  statute,  on  the  neglect  of  such  lords  to  appoint  a  ^^"^  ^'' 
constable,  gives  to  justices  of  peace  the  sole  power  of  making 
one  ;  from  whence   it  seems  probable,  that  the  makers  of  that  /  v  ^  Car.  389. 
statute  thought  that  the  like  power  did  originally  belong  of  com-  2  Keb.  309. 
mon  right  to  such  lords,  and  consequently  to  the  sheriff  in  his  ^78. 
torn,  where  there  is  no  court-leet:  but(c)  it  hath  been  said,  that  \  sid*335.' 

H  2  a   custom  strange,  943. 
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a  custom  in  a  town  that  the  inhabitants  shall  serve  the  office  of 
constable  by  turns,  according  to  the  situation  of  their  several 
houses,  is  not  good  ;  for  that  by  that  such  a  course  it  may  come 
to  a  woman's  turn  to  be  constable,  as  inhabitant  of  one  of  those 
houses ;  yet  we  find  such  customs  allowed  to  be  good  in  later 
books  ;  and  it  seems,  that  the  consequence  of  the  reasoning 
above-mentioned  may  well  be  denied,  since  such  woman  in  such 
case  may  procure  another  to  serve  for  her. 

Sect.  38.  However  it  seems  clear,  that  the  sheriff  or  steward 
(a)  Bulst.  174.    having  power  to  place  a  {a)  constable  in  his  office,  have  by  con- 
sequence a  power  of  removing  him. 

As  to  THE  SECOND  PARTICULAR,  VIZ.  What  pcrsoDS  are  pri-^ 
vileged  from  being  constables. 


(fc)Noy,112, 
113. 

March,  30. 
C.  Car.  389. 
2  Keb.  470. 
Douglas,  538. 


(c)  2  Keb.  508. 
C.  Car.  389. 
1  Lev.  'i65. 
266. 


(d)  1  Modern, 

22. 

2  Keb.  578. 

1  Modern,  13. 

(«)  1  Jon.  462. 
C.  Car.  585. 
Douglas,  538. 


Sect.  39.  It  (/>)  seems  certain,  that  if  a  sworn  attorney,  or 
other  officer  of  any  of  the  courts  of  Westminster  Hall  be  chosen 
into  this  office,  he  may  have  a  writ  of  privilege  for  his  discharge  t, 
for  that  all  such  officers,  being  bound  to  give  their  personal  at- 
tendance to  such  courts,  shall  be  privileged  from  all  such  inferior 
offices,  which  it  is  apparent  that  for  the  most  part  they  cannot 
personally  execute.  And  it  hath  been  resolved,  that  such  offi- 
cers shall  have  this  privilege  not  only  where  there  is  no  special 
custom  concerning  the  election  of  constables,  but  (c)  also  where 
they  are  chosen  by  a  particular  custom,  in  respect  of  their 
estates  or  otherwise  ;  for  that  no  such  custom  shall  be  intended 
to  be  more  ancient  than  the  usages  of  those  courts,  and  there- 
fore shall  give  way  to  them.  And  upon  the  like  reasons  I  find 
liid)  taken  for  granted,  that  practising  barristers  at  law,  and  the- 
servants  of  members  of  parliament,  have  the  same  privilege,  but 
I  know  not  of  any  resolution  to  this  purpose. 

Sect.  40.  It  hath  also  been  resolved,  than  an  (e)  alderman  of 
London  is  not  compellable  to  be  a  constable,  for  that  as  an  al- 
derman he  is  bound  to  be  present  in  the  city  for  the  good  go- 
vernment of  it. 


(/)  See  3  Keb. 

109. 

1  Sid.  272.  355. 

1  Levinz,  233. 

1  Keble,  9oo. 


(^)2Keble,578. 

1  Modern,  22. 
(/i)  1  Keble,439. 
Con.  2  Keble, 
.578. 

(i)  Sid.  272. 
See  1  Keble, 
933. 

2  Shower,  75. 
A  tenant  in 
ancient  de- 
mesne is  liable 
to  the  office, 
VeoL  344. 


Sect.  4 1 .  But  ( /)  it  hath  been  holden,  that  a  captain  of  the 
king's  guards,  being  presented  to  serve  as  constable,  in  pursu- 
ance of  a  custom  in  respect  of  his  lands  in  a  town,  cannot  claim 
this  privilege  ;  for  that  notwithstanding  he  be  bound  by  his  office 
to  personal  attendance  on  the  king's  person,  yet  such  office  being 
of  late  institution,  shall  not  prevail  against  an  ancient  custom. 

Also  it(g)  seems,  that  a  practising  physician  being  chosen 
constable,  in  pursuance  of  such  custom,  has  no  remedy  for  his 
discharge  ;  for  that  there  are  no  precedents  of  this  kind,  and  his 
calling  is  private ;  yet  if  such  an  officer,  or  a  (A)  gentleman  of 
quality  who  hath  no  such  office,  or  a  practising  physician,  be 
chosen  constable  of  a  town,  which  has  sufficient  persons  besides 
to  execute  this  office,  and  no  special  custom  concerning  it,  per- 
haps he  may  be  relieved  by  the  king's  bench.  But  it  {i)  seems, 
that  even  a  custom  cannot  exempt  fitting  persons  from  serving 

the 
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the  office  of  constable,  where  there  are  not  sufficient  besides 
them  to  execute  it.  Yet  these  points  seem  not  to  be  settled,  as 
appears  by  the  various  opinions  in  the  books  concerning  this 
matter,  which  are  very  differently  reported. 

Sect.  42.  It  is  alleged  in  the  petition  of  the  London  surgeons, 
whereon  the  statute  of  5  Hen.  8.  c.  6.  is  made,  "  That  the  war- 
dens and  fellowship  of  the  craft  and  mystery  of  surgeons  enfran- 
chised in  the  city  of  London,  not  passing  in  number  twelve  per- 
sons, for  the  continual  service  and  attendance  that  they  at  all 
hours  and  times  give  to  the  king's  people,  have  been  exempted 
and  discharged  from  all  offices  and  business  wherein  they  should 
use  or  bear  any  manner  of  armour  or  weapon,  &c."  And  there- 
upon it  is  enacted  and  established,  "  That  from  thenceforth  the 
'*  said  wardens  and  fellowship  be  discharged,  and  not  chargeable 
^'  of  constableship,  watch,  and  all  manner  of  office  bearing  any 
*'  armour,  &c.  and  also  that  the  said  act  extend  to  all  barber- 
*'  surgeons,  admitted  and  approved  to  exercise  the  said  mystery 
*'  of  surgeons,  according  to  the  form  of  the  statute  made  in  that 
"  behalf,  so  that  they  exceed  not,  nor  be  at  any  time  above  the 
**  number  of  twelve  persons.'' 

Sect,  43.  And  it  seems  that  by  the  equity  of  this  statute,  and  g  Keble,  578. 
the  ancient  custom  of  the  realm,  all  surgeons  have  been  allowed  i  Burn,  387, 
the  like  privilege. 

t  And  by  18  Geo.  2.  c.  15.  s.  10.  "  For  making  the  Surgeons 
of  London  and  the  Barbers  of  London  two  separate  and  distinct 
corporations,"  it  is  enacted,  ''  That  all  freemen  of  the  corpora-  /^\  q^  ^  jjj_ 
*'  tion  of  surgeons  (fl)  for  so  long  time  as  they  shall  use  and  exer-  dictment against 
"  cise  the  art  and  science  of  surgery,  and  no  longer,  shall  be  ^  surgeon  for 
"  exempted  from  the  several  offices  of  constable,  scavenger,  over-  fice  of"constabie 
"  seer,  and  all  other  parish,  leet,  and   ward  offices,  and  from  it  may  be  moved 
**  serving  upon  juries."  to  the  attomey- 

general  that  a 
noli  prosequi  he  granted,  unless  cause  be  shewn  by  the  opposite  party  against  it.    Comyns,  312. 

Sect.  44.  Also  by  32  Hen.  8.  c.  40.  *'  The  president  of  the  Vide  sup.  s.  41. 
"  commonalty  and  fellowship  of  the  science  and  faculty  of  physic 
*'  in  London,  and  the  commons  and  fellows  of  the  same,  shall 
"  not  be  chosen  constables  in  the  city  of  London,  or  suburbs  of 
"  the  same,  &c."  Yet  it  seems  to  have  been  holden,  that  the 
equity  of  this  act  doth  not  extend  to  other  physicians  not  men- 
tioned in  it ;  perhaps  for  this  reason,  because  physicians  have 
no  special  custom  for  their  discharge  as  surgeons  are  said  to 
have. 

Sect,  45.  By  6  Will.  3.  c.  4.  which  hath  been  continued  by 
subsequent  statutes,  "  All  persons  using  the  art  of  an  apothe- 
*'  cary,  who  have  been  brought  up  and  served  as  apprentices  in 
"  the  said  art  for  seven  years,  according  to  the  statute  of  5  Eliz. 
"  shall  be  freed  and  exempted  from  the  office  of  constable,  in 
*'  the  counties  and  places  where  they  live,  for  so  long  as  they  use 
**  and  exercise  the  said  art." 

t  By  1  Will,  and  Mary,  c.  18.  s.  11.  "Every  teacher  or 
"  preacher  in  holy  orders,  or  pretended   holy  orders,  that  is   a 

"  minister. 
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"  minister,  teacher,  or  preacher  of  a  congregation,  that  shall  take 
**  the  oaths,  make  and  subscribe  the  declaration,  and  also  sub- 
"  scribe  such  of  the  Articles  of  the  Church  of  England  as  the  act 
*'  requires,  shall  be  thenceforth  exempted  from  serving  upon  any 
*' jury,  or  from  being  chosen  or  appointed  to  bear  any  parochial 
**  office,  ward  office,  or  other  office,  in  any  hundred  of  any  shire 
"  or  place." 

t  By  31  Geo.  3.  c.  32.  s.  7.  the  like  privileges  are  given  to 
Roman  Catholics,  on  their  taking  and  subscribing  the  oath  and 
declaration  therein  specified. 

t  By  10  and  1 1  Will.  3.  c.  23.  "  All  and  every  person  or  per- 
"  sons  who  shall  apprehend  and  take  any  person  guilty  of  bur- 
"  glary,  or  of  privately  stealing  goods  to  the  value  of  five  shillings 
*'  in  any  shop,  warehouse,  coach-house,  or  stable,  or  who  shall 
**  assist,  hire,  or  command,  any  person  or  persons  to  commit  such 
"  offence,  and  prosecute  him  to  conviction,  shall  have  a  certificate 
**  in  the  manner  directed  by  the  act,  by  virtue  whereof  he  shall 
**  and  may  be  discharged  of  and  from  all  and  all  manner  of  parish 
"  and  ward  offices  within  the  parish  or  ward  wherein  such  felony 
'*  shall  be  committed." 

t  Also  by  31  Geo.  2.  c.  17.  s.  13.  "  No  person  within  the 
*'  city  or  liberty  of  Westminster  shall  be  liable,  or  compelled,  to 
**  serve  as  a  constable,  or  to  find  a  person  to  serve  in  his  stead, 
**  who  is  of  the  age  o{  sixty-three  years,  or  upwards." 

5  Bur.  2790.  fit  hath  been  determined  that  a  naturalized  foreigner,  ex- 

cluded by  the  act  of  parliament  from  **  taking  any  civil  office  of 
trust,"  is  thereby  rendered  ineligible  to  the  office  of  constable. 

Doug.  531.  t  So  also  a  college  barber  of  Oxford,  although  he  resides  in 

the  city  of  the  university,  and  out  of  the  precincts  of  the  college, 
seems  exempted  from  this  office. 

1  Terra  Rep.  f  But  a  younger  brother  of  the  Trinity  House  is  not  exempted 

^^9.  from  the  office  by  the  charters  of  the  fraternity:  the  king,  how- 

ever, may  exempt  any  person,  or  whole  bodies  corporate,  from 
serving  the  office  of  constable,  subject  to  the  restriction,  that  the 
exemption  be  not  extended  so  far  as  to  prevent  the  existence  of 
the  office  in  any  particular  place. 

Cowp.  13.  t  A  person  who  is  resiant  within  a  private  leet  within  a  hun- 

dred, is  not  therefore  exempt  from  serving  the  office  of  constable 
within  the  hundred. 

As  to  THE  THIRD  PARTicuRAR,  viz.  In  what  manner  persons 
duly  chosen  constables  may  be  punished  for  refusing  to  be  sworn. 

C.  Car.  567.  Sect.  46.  It  seems  that  no  person  can  lawfully  be  committed  for 

Co.  Ent.  372.  such  refusal  without  more;  but  it  is  said,  that  if  the  party  be  pre- 
Saik  175^^  sent  in  the  court,  he  may  be  fined;  and  that  if  he  be  absent,  and 
8  Coke,  38.  have  a  certain  time  and  place  appointed  him  for  the  taking  of  the 
Ld.  Raym.  69.  oath  before  a  justice  of  peace,  and  have  also  express  notice  of  such 
'  appointment,  and  be  presented  at  the  next  court,  for  having  re- 

fused to  take  it  accordingly,  he  may  be  amerced.     Also  it  seems, 

that 
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that  in  either  case  he  may  be  indicted  either  at  the  sessions  of  the 

peace,  or  before  justices  of  oi/er  and  terminer.     And  it  is  advise- 

able  in  all  pleadings  in  any  action  concerning  such  a  fine  or  (6)5Mod.% 

amercement,  and  in  all  indictments  for  such  refusal,  especially  129. 

and  expressly  to  set  forth  the  manner  of  every  such  election,  ap-  ^fit^^p^''^^' 

pointment,  notice,  and  refusal,  and  before(fl)  whom  the  court  was  iso^isi. '^ 

holden.     And  it  hath  been  adjudged,  that  it  is  insufficient  to  say  1  Keb.4io. 

in  general,  that  the  party  was  (6)  dehito  modo  electuSy  or  legitime  Jj^^  ^"P-  f-  66. 

electus,  or  that  he  had  notice  (c)  thereof,  w'ithout  setting  forth  the  g  ^o.  77. 

special  circumstances  of  such  notice,  &c.     Also  it  is  said (f?)  to  Vide  also 

have  been  adjudged,  that  an  indictment  for  not  finding  a  sufficient  2  Strange,  920. 

person  to  serve  the  office  of  constable,  without  shewing  that  the  Barnard  K.  B. 

party  refused  to  serve  it  himself,  is  sufficient;  and  it  is  said  not  to  413. 

be  sufficient  to  shew  that  a  man  was  presented  and  returned  to  be  ^'^  jJJ^^- 1^^" 

a  chief  pledge,  without  shewing  that  there  were  other  inferior  gggg  ^.^se,  48O. 

pledges.  Saund.  290. 

As  to  THE  FOURTH  PARTICULAR,  viz.  What  remedy  persons 
having  a  right  to  be  constables,  or  to  be  discharged,  may  have  to 
be  admitted  into  or  restored  to  their  office,  or  discharged  of  it. 

Sect.  47.    It  seems  clear  at  this  day,  that  the   court  of  King's 
Bench,  having  the  supreme  controul  of  all  inferior  jurisdictions, 
may,  upon  the  complaint  of  any  person  apprehending  himself  to 
be  unjustly  aggrieved  in  any  such  respect,  award  a  writ  to  the  iR.Ab.  535. 
judge  of  the  court,  thereby  commanding  him  to  swear,  restore,  or  ^'*^* 
discharge  the   party,   as   the  case   shall  be;  whereupon,  if  such  Con°iBulst 
judge  do  not  obey  such  writ,  nor  an  alias  and  pluries  to  the  same  i74. 
purpose,  or  return  a  sufficient  cause  to  the  court  to  justify  his  not 
obeying  it,  the  court  will  at  last  award  a  peremptory  mandamus. 

Sect.  48.  Also  it  hath  been  holden,  that  a  person  duly  chosen  2  Joues,  212. 
constable  at  a  court-leet,  and  refused  to  be  sworn  by  the  steward, 
may  be  relieved  by  the  sessions  of  the  peace.     But  this  point  shall 
be  more  fully  considered  in  the  next  section. 

As  to  THE  FIFTH  PARTICULAR,  viz.  What  powcr  justiccs  of 
peace  have  in  relation  to  these  matters. 

Sect.  49.  It  is  observable,  that  the  constable  being  a  principal  Salk.  175,  i76. 
peace  officer,  and  it  being  necessary  for  the  preservation  of  the  ^  jones^"2i2^* 
peace,  that  every  vill  should  be  furnished  with  one,  the  justices  of  1  BuJst.'i74. 
peace  have,  ever  since  the  institution  of  their  office,  taken  upon  Aleyn,78. 
them,  as  conservators  of  the  peace,  not  only  to  swear  constables  ^^^**  ^*  ^^^' 
which  have  been  chosen  at  a  torn  or  leet,  but  also  to   nominate  12  Mod.  I8O. 
and  swear  those  who  have  not  been  chosen  at  any  such  court,  on  Strange,  798. 
the  neglect  of  the  sheriffs  or  lords  to  hold  their  courts,  or  to  take  ^^^^j^  ^^ 
care  that  such  officers  are  appointed  in  them.     Also  it  seems,  that  Con.  iBulst. 
such  justices  have  always  used  for  good  cause  to  displace  such  174. 
officers  which  have  been  so  chosen  and  sworn  by  them,  and  this 
power  of  justices  of  peace  having  been  confirmed  by  the  uninter- 
rupted usage  of  many  ages,  shall  not  now  be  disputed,  but  shall 
be  presumed  to  have  been  grounded  on  sufficient  authority.  And 
some  have  carried  this  point  so  far,  as  to  allow  the  justices,  at 
their  sessions,  to  swear  one  who  was  chosen  at  the  leet,  and  un- 
duly 
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(July  rejected  by  the  steward,  who  had  sworn  another  in  his 
phce.(4) 

Strange,  446,  Sect,  50.  However,  it  is  certain  that  justices  of  peace  had 

and  the  books  power  to  nominate  and  sw^ear  constables  on  the  default  of  the 
^iSil"*^tr^"  torn  or  leet,  before  the  statute  of  13  and  14  Car.  2.  c.  12.  s.  15. 

cedent  section.  i         /•  i         i  i  i       •       • 

For  the  cases  in  and  therefore  they  have  such  authority  m  some  cases  not  men- 
which  a  consta-  tioned  in  that  statute,  vvhich,  reciting  "  That  the  laws  and  sta- 
emptedfrom  ^"^^^  ^^^  apprehending  rogues  and  vagabonds  had  not  been  duly 
actions,  vide       executed,  sometimes  for  want  of  officers,  by  reason  lords  of  ma- 

1  Jac.  1.  c.  5.  nors  do  not  keep  court-leets  every  year  for  the  making  of  them," 
24  Ge  2  c  44  ^^^^  enact,  "  That  in  case  any  constable,  headborough,  or  tithing- 
Ante,  p.  *  '  .  "  man,  shall  die  or  go  out  of  the  parish,  any  two  justices  of 
Concerning  the  "  peace  may  make  and  swear  a  new  constable,  headborough,  or 
officJ'^ide^^''  "  tithingman  until  the  said  lord  shall  hold  a  court,  or  until  next 
27Geo.2.  C.20.  "  quarter-sessions,  who  shall  approve  of  the  said  officers  so  made 
For  his  reim-  «  and  sworn  as  aforesaid,  or  appoint  others,  as  they  shall  think 
burseraent,  vide  ,,  ^^ .  ^^^  •£         officer  shall  Continue  above  a  year  in  his  or  their 

loOeo.  3  c.  19.  -^  II-  1  !••  r  •!• 

And  for  his  ac-  "  oHice,  that  then,  in  such  case,  the  justices  of  peace,  m  their 

count  and  re-  '*  quarter-sessions,  may  discharge  such  officers,  and  may  put  ana- 

ig'Ge'o.^s^c  29  *'  ^^^^  ^^  person  in  his  or  their  place  until  the  lord  of  the  said 

s.  8.    *  "  manor  shall  hold  a  court  as  aforesaid. (5) 

Of  the  Sheriff's  Torn. 

Having  considered  the  power  of  the  sheriff  in  his  torn,  as  to 
the  appointment  of  constables,  I  shall  proceed  to  the  Fifth 
General  Point  of  this  chapter,  viz.  What  kind  of  offences  are 
inquirable  in  the  sheriff's  torn.  I  shall  premise  the  following  ob- 
servations. 

4  Inst.  261.  First,  That  it  is  no  certain  rule  that  such  offences  as  are  omit- 

Croiu.  213.  ted  in  18  Edw.  2.  concerning  the  view  of  frank-pledge,  are  not 
within  the  jurisdiction  of  the  torn  or  leet. 

F.  Torn,  5.  Secondly,  That  offences  made  treason  or  felony,  or  in  any 

Infra,  s.  52.  other  manner  having  a  restraint  by  statute  superadded  to  that  of 
the  common  law,  are  not  inquirable  here  in  respect  of  any  such 
statute,  but  only  as  offences  at  the  common  law;  for  that  the  ju- 
risdiction of  these  courts  is  wholly  confined  to  offences  at  com- 
mon law. 

Keilw.  66.  b.  Thirdly,  That  no  offence  whatsoever  is  cognizable  in  any  such 

court,  unless  it  arose  since  the  holding  of  the  lafst  court. 

Offences 

(4)  A  constable  was  chosen  at  a  court-leet,  and  (5)  But  justices,  even  in  sessions,  are  not  eni- 

afterwards  sworn  in  before  a  single  justice  of  the  powered,  by  the  force  of  this  statute,  to  discharge 

peace;  upon  motion  for  an  information,  the  court  constables  chosen  and  sworn  in  at  the  court-leet, 

held  it  to  be  a  good  swearing. — Strange,  1149.  Strange,  798;  and  the  statute  must  be  strictly  pur- 

2  Hale,  88.  Justices  of  the  peace  may  appoint  a  sued  by  the  sessions,  and  therefore  an  appoint- 
constable  even  in  a  privileged  place,  where  there  raent  in  the  disjunctive,  "  for  a  year,  or  unlil  others 
has  been  none  for  fifty  years  before,  and  proceed  **  be  chosen,"  was  quashed. — Strange,  1050.  So 
against  him  for  not  taking  the  oath.  In  the  ham-  also  the  court  will  grant  a  qiw  warranto  against  a 
lets  about  the  Tower  they  chose  five  where  there  constable  elected  at  a  vestry,  and  sworn  in  at  the 
■was  formerly  but  one,  and  it  w  as  held  they  might  sessions,  under  this  statute ;  for  prima  facie  the 
do  so.  For  though  originally  constables  were  right  of  appointing  is  in  the  leet,  and  the  sessions 
chosen  in  leets,  yet  being  officers  whose  duty  it  is  have  no  power  if  there  has  been  no  default. — 
to  keep  the  peace,  the  justices  may  choose  them  in  Strange,  1213.  Fitzgibbon,  192.  Douglas,  536. 
eases  of  neeessitv.     Case  of  the  constable  of  Holmby, 

1  Bac.  Ab.  439. 
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Offences  inquirable  in  this  court  are  either  capital,  or  not  capi- 
taL     The  capital  offences  are  either  treasons  or  felonies. 

And  FIRST,  as  to  treasons. 

Sect.  51  It  is  said  in  some  books,(tf)  that  the  sheriff  in  his  torn  (o)  Crom.  2J2. 
may  inquire  of  them  all  in  general,  and  in  others,(6)  that  he  may  Dait.  Sher.  292. 
inquire  of  all  which  are  not  against  the  king's  person ;  but  I  can  ^^  ^  '^  ^' 
find  no  reason  given  for  this  distinction ;  and  since  it  is  a  general  Qu.  Bro.  Leet, 
rule  that  offences  are  inquirable  in  this  court,  in  respect  of  their  ^^*   „ 
being  of  a  public  nature,  on  which  account  the  lowest  offences  ^  ^      '  '     ' 
against  the  king,  as  {c)mortmains  and  purprestures,  and  such  like,  (c)Inf.s.58. 
are  inquirable  in  it,  it  seems  strange  that  the  highest  should  be 
exempted.     However,  it  is  c\ear{d)  that  the  sheriff  has  no  power  (<^)  Kitchen,  8, 
to  inquire  of  any  offence  made  treason  by  statute,  as  of  a  treason.  Summary,  173. 
but  only  as  it  was  an  offence  at  common  law.  6  H.  r.  4, 5. 

Secondly,  as  to  felonies. 

Sect,  52.  It  is  also  generally  said  in  some  books,  (e)  that  the  (e)  lo  H.  6.  7, 
sheriff,  in  his  torn,  may  inquire  of  all  kinds  of  felonies;  and  in  5'**^^^°' ^' !?* 

.1  /  r\    i        1  -^  .     ^  .  ^     „  ^      r  ^1       J    \i        r       Crorapton,  212. 

others,( J )  that  he  may  mquire  or  all,  except  oi  the  death  oi  a  D^jt,  sher.  392. 
man,  or  rape.     Of  the  first  of  which  it  is  said  that  he  cannot  in-  (/)  9  H.  6.  44. 
quire,  because  it  is  not  a  common  nusance,  but  only  a  wrong  to  a  V'^'^' }}' 
single  person.     But  if  this  reasoning  be  the  only  foundation  for  f. Torn,  5/ 
this  opinion,  it  seems  difficult  to  maintain  it;  for  if  an  assault  and  40Assize,30. 
battery  of  a  single  person,  being  accompanied  with  bloodshed  or  ^  ^\±^'  ^^' 
robbery,  be  inquirable  in  this  court,  in  respect  of  the  enormity  of  Kitchen, 22. 
the  offence,  and  the  danger  to  the  public  from  suffering  such 
offenders  to  go  unrestrained,  it  seems  strange,  if  such  an  assault 
proceed  to  murder,  that  it  should  not  be   inquirable  in  it  also. 
But  it  is  said(g)  that  the  sheriff  cannot  inquire  of  a  rape  as  of  a  (^)  Kitchen,  22^ 
felony,  because  it  is  made  a  felony  by  the  statute  of  Westminster  y^^'^rr-     u 
the  second,  c.  34.  by  which  it  is  enacted,  "  That  he  who  ravishes  pledge. 
"  a  woman,  shall  have  judgment  of  life  and  member."     But  if  sinst.iei. 
this  statute  had  only  repealed  the   13th  of  Westminster  1.  (by  ^^^'J"J'l' 
which  this  offence,  which  was  a  felony  at  common  law,  was  made  f.  Torn,  5.  * 
a  trespass  only,)  it  seems  that  it  would  have  restored  the  jurisdic-  F.  Leet,  3. 
tion  of  the  sheriff's  torn  over  it  as  a  felony,  because  then  it  would  in^/^' 69^71 
have  been  a  felony  by  the  common  law  again;  but  now,  it  being 
a  felony  only  by  the  statute,  it  is  inquirable  as  a  trespass  only  in 
this  court. 

Offences,  not  capital,  inquirable  in  the  sheriff's  torn,  are  either 
such  as  amount  to  an  actual  trespass,  or  such  as  do  not  amount 
to  an  actual  trespass. 

And  FIRST,  as  to  such  offences  amounting  to  an  actual  tres- 
pass. (/08E.4.  5. 

Sect.  53.  It  is  agreed,  (A)  that  an  assault  and  battery  is  in-  1^3.  1. 
quirable  here  if  there  be  any  bloodshed  in  it,  but  otherwise  not;  4H.6.  18. 
because  in  such  case  it  is  not  looked  on  as  a  common  grievance,  y^^^'  ^^  Frank- 
but  as  an  injury  to  a  particular  person.  pledge. 

Kitch.  37, 38. 

Sect.  54.  Secondly,  That  all  affrays (/)  are  also  inquirable  (04.H.6.  10. 
here,  for  that  they  are  in  ^errorew  po/)t//2.  B^^et^'s 

Sect. 


lOQ 
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(a)Kitch.  11.         Sect,  55,  Thirdly,  That  the  common  breaking  («)  of  hedges, 
B.  Leet,  ^6.        walls,  or  dykes,  may  also  be  inquired  of  in  this  court,  but  not  the 
Finch ^klf       breaking  of  any  particular  hedge,  for  that  it  is  no  common  griev- 
ance. 

(6)  Dalt.  Sher.         Sect.  56.    FOURTHLY,    Also   it   is   commonly   said,   that  all 

394.  pound  breaches  (6)  may  be  inquired  of  in  this  court,  as  being 

^^^\he'^'^i'2   common  grievances,  in  direct  contempt  of  the  authority  of  the 

*  law,  by  which  pounds  are  provided  for  the  legal  detainment  of 

distresses  till  they  shall  be  delivered  by  due  course  of  law. 

Offences  under  the  degree  of  capital,  not  amounting  to  an 
actual  trespass,  and  inquirable  in  this  court,  either  immediately 
concern  the  king's  interest,  or  do  not. 

First,  As  to  those  which  immediately  concern  the  king's  inte- 
rest. 

(c)  Dalt.  Sher. 

393.  Sect,  51.  It  seems  to  be  agreed,  that  all  purprestures(c)  or  in- 

38  39*^  croachments  upon  the  king,  and  alienations  (d)  in  mortmain,  and 

(«)Kitch.40.  seizures  (e)  of  treasure-trove,  or  of  waifs  (/)  or  estrays,(y)  or 

18  Ed.  2.  goods  wrecked,(y)  belonging  to  the  king,  may  be  inquired  of  in 

pledge.   ^^^  ^^^^  court.     But  it  seems  questionable,(g)  whether  a  prescription 

(/)  Kitchen,  in  a  court-leet  to  inquire  of  the  seizure  of  such  things  belonging 

12, 13.  23. 40.  to  the  lord  of  it,  being  a  subject,  be  good  or  not,  since  it  is 

Cr^om.^213.^^^'  against  the  general  rule  (^)  of  the   law  for  the  court-leet  to  take 

(g)A4E.3.i9.  conusance  of  trespasses  done  to  the  private  damage  of  the  lord, 

(/OiSaund.  because  that  would  make  him  his  own  judge. 

Raym.  160.  SECONDLY,  As  to  ofFences  of  this  kind,  which  do  not  immedi- 

12  H.  4.  8.         ately  concern  the  king's  interest. 

(t)iR.  3.  1.  Sect.  58.  It  seems  to  be  a  general  rule,(i)  that  all  common 

4H.  6. 10.  nusances  are  indictable  in  this  court,  as  all  annoyances  to  com- 
ill  Ab.^lif  "^^"  bridges  or  highways,  (A:)  bawdy-houses,  &c.;  and  also  all 
542.543.  '  other  such  like  oft'ences,  as  selling (/)  corrupt  victuals,  or  ex- 
(/c)Kitcii.ii.  posing  them  to  sale;  breaking(/«)  the  assize  of  beer  and  ale;  neg- 
B  Leet  ^1.  ^  lecting  to  hold  a  fair(«)  or  market,  in  pursuance  of  a  grant  or  pre- 
4  Inst.  261.  scription.  Also  it  seems,  that  the  keeping  of  false  (o)  weights  or 
Kitch.  11.23.  measures  is  indictable  in  this  court,  whether  it  appear  that  they 
fn])"2  Inst.  72.  ^^'^^^  actually  made  use  of  or  not.  Also  it  is  said,  that  all  common 
4E.4.  24.  disturbers  of  the  peace  may  be  here  indicted,  as  barrators,  (j^) 
4  Inst.  262.^  common  scolds,  (p)  eves-droppers ;(/?)  and  also  all  common  op- 
But  breaking  pressors,  as  usurers,((/)  &c.;  and  also  all  dangerous  (r)  and  suspi- 
the  assize  of  cious  persous,  as  Vagabonds,  or  those  who  go  abroad  in  the  night, 
bread  as  esta-  and  sleep  in  the  day;  or  those  who  inordinately  haunt  taverns, 
statute  3  Geo!3.  having  no  visible  means  to  live  by,  &c.;  and  also  all  suitors  (.s)  to 
c.  ii.isnot  the  court  who  shall  make  default,  &c.;  and  also(^)  all  those  who 
within  tiie  juris-  ghall  levy  a  hue  and  cry  without  cause,  or  shall  neglect  to  levy  one 
cou^rt'"^  "^  where  they  ought,  or  to  pursue  one  rightly  levied. 
(n)  Crom.  212.  (o)  18  E.  2.  View  of  Frankpledge.  Con.  Kitch.  11 .  Dalt.  Sher.  395.  (p)  Kitchen,  11. 
Hobart,  246.  (?)  Crora.  212.  Dalt.  Sher.  394.  (r)  18  E.  2.  View  of  Frankpledge.  Kitchen,  11. 
(5)  Kitchen,  10.     (0  Dalt.  Sher.  394.     18  E.  2.  View  of  Frankpledge. 
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quirable  in  this  court,  which  it  would  be  too  long  to  enumerate 
in  this  place. 

Sect.  61.  But  it  hath  been  resolved,(a)  that  a  man  cannot  be  (a)iR,  Abr. 
amerced  in  a  court-leet  for  surcharging  a  common,  because  this  ^^' 
only  concerns  the  private  interest  of  the  inhabitants. 

Sect.  62.  Yet  it  hath  been  holden,(^)  that  if  there  be  a  by-law  (fe)iR.Abr. 
made  in  a  court-leet,  in  pursuance  of  a  custom  to  make  by-laws,  ^'^' 
that  no  one  shall  receive  a  poor  man  to  be  his  tenant,  who  shall    ^°^'     ' 
be  chargeable  to  the  town,  under  a  certain  penalty,  and  after- 
wards an  inhabitant  offend  against  such  by-law,  he  may  be  pre- 
sented at  the  court-leet,  and  compelled  to  pay  such  penalty.  But 
if  such  by-laws  be  valid,  it  seems  clear  that  they  depend  entirely 
on   the  custom,  and  are  not  binding  of  common  right;  for  that 
the  court-leet,  as  such,  hath  nothing  to  do  with  such  matters  of  a 
private  nature :  and  how  far  any  such  court  may  receive,  from  a 
special  custom,  a  new  collateral  power  of  a  different  nature  from 
what  naturally  belongs  to  it,  may  deserve  to  be  considered.    But 
it  seems  (c)  that  of  common  right  any  court-leet,  with  the  assent  (c)  11  H.  7.  14. 
of  the  tenants,  may  make  by-laws  under  certain  penalties,  in  re-  21 H.  7.  40. 
lation  to  matters  properly  within  the  conusance  of  such  court,  as  j^Q^art  212 
the  reparation  of  the  highways,  &c.    Also  there  seems  {d)  to  be  no  Kitchen,  45. 
doubt  but  that,  by  custom,  a  court-baron  may  make  by-laws,  for  (^)  1  Danv. 
the  well  regulating  of  commons,  and  such  like  private  matters;  xi'^chen  78.    ' 
and  therefore  where  a  court-leet  and   court-baron  are  holden  to- 
gether at  the  same  place,  as  they  usually  are,  it  seems  that  what 
is  transacted  therein  in  relation   to  public  matters,  shall  be  ap- 
plied to  the  jurisdiction  (e)  of  the  court-leet,  and  what  is  done  in  (e)Chap.  11. 
relation  to  private  matters  shall  be  intended  to  be  done  by  the  sect.  6. 
court-baron. 

As  to  the  Sixth  General  Point  of  this  chapter,  viz.  Within 
what  place  offences  indictable  in  the  sheriff's  torn  must  arise. 

Sect.  QS.  It  seemeth  that  it  is  not  material,  whether  such(y)  (/)  Dalt.  Sher. 
offences  did  arise  within  the  hundred  in  which  the  torn  is  holden  2?-5- 
or  not;  for  though  the  sheriff  ought  to  hold  his  torn  in  every  Con^C^ja'^^^' 
particular  hundred,  yet  it  seems,  that  in  each  of  them  he  holds  it  551. 
for  the  whole  county;  and  it  is  certain,  that  he  hath  a  general  (^)  Crom.  212. 
jurisdiction  throughout  the  whole;  yet  it  seems,  that  the  jurors  /^f 2 Ins7 i2cf * 
shall  not  be  charged  on  their  (g)  oaths  to  present  any  offences  122. 
but  those  arising  within  their  particular  hundreds.     Also  it  is  (Oi^-Abr.  . 
provided  by  the  statute  of  Marlebridge,  c.  10.  that  those  who  ^'J^^  ^^^ 
have  tenements  in  different  (A)  hundreds,  shall  not  be  compelled  Co.  Lit.  les. 
to  come  to  any  torn,  but  only  in  the  bailiwick  wherein  they  shall  S-  Present.  1. 
be  conversant;  Also  it  (2)  seems  clear,  that  no  offence,  arising  ^^^k.  Sher. 395, 
within  the  precincts  of  a  leet,  is  inquirable  in  the  torn,  unless  3  Keb.  230. 
there  hath  been  a  neglect  to  present  it  in  the  leet;  but  after  such  (^)  10 H.  4.  4. 
a  neglect  it  seems  the  better  (/c)  opinion,  that  it  is  inquirable  in  ^^^^  ^o^f* 
the  torn,  lest  otherwise  there  should  be  a  failure  of  justice.    Yet  Finch.  246. 
it  seems  certain,  that  in  pleading  you  (/)  cannot  justify  the  pro-  C.  Jac.  551. 
ceedings  of  the  sheriff's  torn  against  any  offence  arising  within  a  ^^^^  ^  j^^^^ 
leet,  without  expressly  alleging  that  the  leet  has  neglected  to  261. 
inquire  of  it,  for  that  such  a  neglect  is  not  to  be  presumed,  (OC  Jac.  551. 
where  it  doth  not  appear. 

As 
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As  to  the  Seventh  Genehal  Point  of  this  chapter,  viz. 
By  what  jurors,  and  in  what  manner,  indictments  in  the  sheriff's 
torn  ought  to  be  found. 

2  Inst.  387.  Sect.  64.  It  is  enacted  by  the  statute  (7)  of  Westminster  the 

2  Hale,  70. 152.  second,  c.  13.  "  That  the  sheriff  shall  take  no  inquest  either  ex 

"  officio,  or  by  virtue  of  the  king's  writ,  but  by  twelve  lawful  men 

"  at  the  least,  who  shall  put  their  seal  to  such  inquisitions;"  and 

the  same  is  also  provided  as  to  bailiffs  of  franchises. 

Dalton's  Office        Sect.  65.  In  the   construction   of  this   statute   it   hath  been 
of  Sheriff,  389.    holden,  that  if  there  be  more  than  twelve  jurors,  and  all  agree  to 
the  inquisition,  all  must  set  their  seals  to  it;  but  that  it  is  suffi- 
cient, if  twelve  of  them  only  agree,  for  those  twelve  to  set  their 
seals.  (8) 

Sect.  66.  And  it  is  further  enacted  by  i  Rich.  3.  c.  4.  "  That 
"  no  officer  return  or  impanel  any  person  to  be  taken  or  put  in 
"  any  inquiry  in  any  sheriff's  torn,  but  such  as  be  of  good  name 
"  and  fame,  and  having  freehold  to  the  yearly  value  of  twenty 
"  shillings,  or  copyhold  to  the  yearly  value  of  twenty-six  shillings 
**  and  eightpence,  on  pain  of  forty  shillings,  &c.  And  that  every 
"  such  indictment  before  any  sheriff  in  his  torn  otherwise  taken, 
"  shall  be  void." 

2  Inst.  388.  Sect.  67.  And  note,  that  the  courts-leet  seem  to  be  within  the 

S.  I^.  C.  85.  letter  of  the  said  statute  of  Westminster  the  second,  and  are  said 
by  some  to  be  within  the  equity  of  the  said  statute  of  1  Rich.  3: 
7H.  6. 13.  but  this  seems  questionable;  for  it  is  said,  by  some  books,  that 
12H.  7. 18.  any  person  happening  to  be  present  at  a  court-leet,  or  to  be 
3H.  7. 4.  riding  by  the  place  where  it  is  holden,  may  for  the  want  of  jurors 

be  compelled  by  the  steward  to  be  sworn,  whether  he  be  resi- 
dent within  the  precincts  of  the  leet  or  not;  by  which  it  seems 
to  be  implied,  that  any  person  whatsoever  is  capable  of  being 
put  upon  the  jury  in  a  court-leet. 

2  Inst.  388.  Sect.  68.  And  to  prevent  the  altering  or  embezzling  of  any 

S.  P.C.  85.        such  indictment,    it   is    enacted    by  (9)    1  Edw.  3.  st.  2.  c.  17. 
•  ^'     *  "  That  the  sheriffs  and  bailiffs  of  franchises,  and  all  other  that 

"  do  take  indictments  in  their  torns  or  elsewhere,  where  indict- 
"  ments  ought  to  be  made,  shall  take  such  indicted  by  roll  in- 
"  dented,  whereof  the  one  part  shall  remain  with  the  indictors, 
*'  and  the  other  part  with  him  that  taketh  the  inquest;  so  that 
"  the  indictments  shall  not  be  embezzled,  as  they  have  been  in 
"  times  past ;  and  so  that  one  of  the  inquests  may  shew  the  one 
**  part  of  the  indenture  to  the  justices,  when  they  come  to  make 
*'  deliverance." 

2  Hale,  71.  Sect.  69.  And  there  is  no  doubt,  but  that  this  statute  extends 

as  well  to  courts-leet  as  the  sheriff's  torn. 

Sect. 

(7)  This  act  respects  only  such  inquisitions  as  (9)  This  act  only  relates  to  such  indictments 
are  a  foundation  for  imprisonment,  and  not  inqui-  as  were  to  be  delivered  over  to  the  justices;  pre- 
sitions  for  offences  where  the  party  cannot  be  ap-  sentments  are  not  within  the  meaning  of  it,  and 
prehended.     3  Burr.  1861.  therefore  not  necessary  to  be  indented.    3  Burr.. 

(8)  But  see  the  case  of  Colebroke  v.  Elliot,  1861. 
Vfhere  it  is  determined  that  it  is  not  necessary  that 
inquisitions  should  be  sealed,  except  only  such  as 

are  a  foundation  for  imprisonment,  3  Burr.  1861. 
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Sect.  70.  Also  there  are  many  particular  customs  and  usages  Keilw.  ui. 
in  relation  to  the  taking  of  indictments  in  these  courts;  but  it  i*^- 
seems  to  have  been  anciently  the  most  general  course  to  impanel  ^^^^^t.  Sher.  388, 
not  only  a  grand  jury,  but  also  a  jury  of  twelve  men,  which  was  Crotn.  212, 213. 
commonly  called  the  Petit  Jury;  and  that  all  offences  were  first  Keiiwood, 66. 
presented  by  the  headboroughs,  and  the  presentments  affirmed  ^    '  ^*  ^^* 
by  the  petit  jury,  before  they  were  brought  to  the  grand  jury  : 
however,  it  seems  that  no  exception  can  be  taken  to  any  such 
indictment,  in  respect  of  the  non-observance  of  any  such  custom 
or  usage,  for  that  no  averment  lies  against  the  acts  of  a  court  of 
record,  and  every  judge  of  such  court  shall  be  presumed  to  act 
according  to  the  rules  of  it. 

^Sec^  71.  What  is  above  said  concerning  indictments  taken  2  Hale,  69. 
before  the  sheriff  in  his  torn,  is  to  be  intended  of  such  only  as  C.  EUz,  371. 
are  taken  before  him  ex  officio,  for  that  he  is  restrained  to  take 
any  such  indictment,  by  virtue  of  any  writ  or  commission  by 
28  Edw.  3.  c.  9.  which,  reciting  that  the  people  had  suffered 
many  mischiefs,  for  that  sheriffs  of  divers  counties,  by  virtue  of 
commissions  and  general  writs  granted  to  them  at  their  own 
suit,  for  their  singular  profit  to  gain  of  the  people,  had  made  and 
taken  divers  inquests,  to  cause  to  indict  the  people  at  their  will, 
and  had  taken  tine  and  ransom  of  them  to  their  own  use,  and  had 
delivered  them,  whereas  such  persons  indicted  were  not  brought 
before  the  king's  justices  to  have  deliverance,  doth  thereupon 
enact,  for  to  eschew  all  such  mischief,  "  That  all  such  commis- 
"  sions  and  writs  before  made,  be  utterly  repealed,  and  that  front 
*'  thenceforth  no  such  commissions  nor  writs  shall  be  granted." 

Sect,  72.  Yet  it  seemeth  not  to  be  clearly  settled,  whether,  by  F.N.B.  92. 
virtue  of  this  statute,  all  such  writs  and  commissions,  and  the  144. 250. 
proceedings  thereon,  be  made  wholly  void  or  not.  Salkeld  190 

As  to  the  Eighth  General  Point  of  this  chapter,  viz.  In 
what  manner  indictments  in  the  sheriff's  torn  are  to  be  pro- 
ceeded upon. 

Sect.  73.  It  is  recited  by  1  Edw.  4.  c.  2.  *'  That  many  of  the  Summary,  irs. 
king's  people  by  inordinate  and  infinite  indictments  and  present-  S.P.C.  77. 84. 
ments  of  felonies  and  other  offences,   taken  before  sheriffs  at  ?88^*^*9 '^' 
their  torns,  or   law-days   (which  were    oftentimes   affirmed    by  3  Mod.  238. 
jurors  having  no  conscience,  nor  any  freehold,  and  often  by  the 
sheriff's  menial  servants),  had  been  arrested  and  imprisoned,  and 
constrained  to  make  grievous  fines  and  ransoms,  after  which  they 
have  been  enlarged  out  of  prison,  and  the  said  indictments  and 
presentments  embezzled  and  withdrawn."     And  therefore  it  is 
enacted,  "  That  all  indictments  and  presentments  before  any  of 
"  the  king's  sheriffs  in  his  counties,   except  in  London,  their 
**  under-sheriffs,  clerks,  bailiffs,  or  ministers  at  their  torns  or  law 
"  days,  they,  nor  any  of  them,  shall  have  power  to  attach,  arrest, 
*'  or  put  in  prison,  or  to  levy  or  take  any  fine  or  amercement 
"  of  any  person  so  indicted  or  presented,  by  reason  of  any  such 
"  indictment   or   presentment,    but   that   the    said    sheriffs    and 
"  under-sheriffs,  clerks,   or  bailiffs,   and   their   ministers,   shall  See  4  Term 
"  deliver  all  such  indictments  and  presentments  to  the  justices  Rep.  505. 
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"  of  peace   at  their   next   county   sessions,    on   pain   of  forty 
"  pounds." 

And  by  1  Edw.  4.  c.  2.  it  is  further  enacted,  "  That  the  said 
"  justices  of  peace  shall  have  power  to  award  process  upon  all 
**  such  indictments  and  presentments  as  the  law  doth  require, 
"  and  in  like  form  as  if  the  said  indictments  and  presentments 
"  were  taken  before  the  said  justices  of  peace;  and  also  to 
"  arraign  and  deliver  all  such  persons  so  indicted  and  presented 
"  before  the  said  sheriffs,  &c.  And  such  persons  which  shall 
"  be  indicted  or  presented  of  trespass,  shall  make  such  a  fine  as 
"  shall  seem  lawful  by  their  discretions.  And  the  estreats  of 
"  the  said  fines  and  amercements  shall  be  enrolled,  and  by 
"  indenture  be  delivered  to  the  said  sheriffs,  under-sheriffs,  their 
"  clerks,  bailiffs,  or  ministers,  or  some  of  them,  to  the  use  and 
"  profit  of  him  that  was  sheriff  at  the  time  of  such  indictments 
"  or  presentments  taken." 

And  by  1  Edw.  4.  c.  2.  "  If  any  of  the  said  sheriffs,  their 
"  under-sheriffs,  clerks,  bailiffs,  or  their  ministers,  do  arrest, 
"  attach,  or  put  in  prison,  or  cause  any  fine  or  ransom  to  be 
"  taken,  or  levy  any  amercement,  of  any  person  or  persons  so 
"  indicted  or  presented,  by  reason  or  colour  of  any  such  indict- 
"  ment  or  presentment  taken  before  them,  at  their  torns  or  law- 
"  days  above  rehearsed,  before  that  they  have  process  from  the 
"  said  justice  of  peace,  or  estreats  delivered  out,  of  the  said 
"  indictments  or  presentments  so  brought,  delivered,  and  pre- 
"  sented  to  them,  that  then  the  sheriffs  which  so  do,  shall  forfeit 
"  an  hundred  pounds." 

2  Hale,  70,  ^tct.  74.  It  is  observable,  that  by  the  words  of  this  statute, 

^i-^^*  justices  of  peace  may  award  process  on  any  such  indictments,  in 

4E.  4.  31.         ^"^^  manner  as  if  they  had  been  taken  before  themselves;  and 

F.  Torn,  3.         yet  it  is  clear,  that  if  the  sheriff's  torn  had  no  authority  to  take 

the  indictment  removed  before  such  justices,  they  have  no  power 

to  proceed  upon  it,  as  they  might  have  done,  if  it  had  been  taken 

before  themselves;  for  the  statute,  in  giving  them  such  power 

to  proceed   upon   indictments   in   the    sheriff's  torn,   must  be 

intended  to  mean  such  only  as  were  there  lawfully  taken,  not 

those  which  were  void  ah  initio,  as  being  taken  coram  nonjudice; 

nor  is  there  the  least  intimation  in  the  statute  of  an  intent  to 

enlarge  the  sheriff's  power  in  taking  indictments,  but  the  whole 

purport  of  it  is  to  restrain  him  from  proceeding  on  them.     And 

to  this  purpose  it  hath  been  so  largely  construed,  that  not  only 

the  judge  of  the  court  is  punishable  for  awarding  such  process, 

1  Jones,  301.      but  also  the  officer  for  obeying  it. — f  It  has  also  been  held,  that 

C.  Car.  275.       this  Statute   takes  aw^ay  the  power  which  sheriffs  had  by  the 

(a)  Bengough     comniou  law,  and  the  statute  23  Hen.  6.  c.  9.  of  bailing  persons 

V.  Rossiter,         indicted  before  him  in  his  torn,  («)  and  obliges  him  to  return 

P'  ^  ^*    such  indictments  to  the  justices  at  the  next  sessions. 

As  to  the  Ninth  General  Point  of  this  chapter,  viz^  In 
what  manner  indictments  in  the  sheriff's  torn  are  to  be  traversed 
and  determined. 

Sect. 
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Sect.  15.  It  seems  to  be  («)  agreed,  that  a  presentment  by  {b)  (a)Fincli,  386. 

twelve  or  more  in  a  torn  or  leet,  of  any  offence  within  the  juris-  Keilw.  52. 66. 

diction  of  the  court,  being  neither  capital  nor  concerning  any  D^^g^r^iT.' ^^^* 

freehold,  subjects  the   party  to  a  fine  or  amerciament  without  {b)  Keilw.  ui. 

any  further  proceeding,  and  binds  him  for  ever  after  the  day  on  45  E.  3.  26,27. 

which  it  is  found^  and  admits  of  no  traverse  to  the  truth  of  it; 

but  some  (c)  say,  that  the  party  may  have  a  writ  of  false  pre-  (c)  F.  Bnr.  271. 

sentment  against  the  jurors  the  same  day  on  which  the  indict-  Keilw.  66. 

--   ^     1  •  *'  A     ^\.  \.  •      ^  L      41  Ed.  3. 28. 

ment  is  found;  yet  it  seems  agreed,  that  no  instance  can  be 

shewn  of  any  such  writ  being  actually  brought.     But  if  the  pre- 
sentment concern  the  party's  life  or  {d)  freehold,  as  if  it  charge  (d)5H.7.  4. 
him  with  not  repairing  such  a  highway,  which  he  is  charged  to  KeUwt'ss^.^e^e. 
be  bound  to  repair  by  the  tenure  of  his  land ;  it  seems  clear,  that  Dyer,  13. 
he  may  remove  it  into  the  King's  Bench  and  traverse  it;  but  not 
if  it  barely  charge  his  person,  as  for  digging  a  ditch  in  the  high-  ^ 

way,  or  not  cutting  the  branches  of  his  trees  hanging  over  it,  8cc. 
Also  it  (e)  seems,  that  a  man  may  in  like  manner  traverse  an  (e)Keil.  66. 
indictment  of  an  offence  wholly  out  of  the  jurisdiction  of  a  court-  ^i  •  • 
leet;  as  of  an  affray  or  nusance  done  out  of  the  precinct  of  it, 
or  of  the  non-appearance  of  a  person  at  a  leet,  who  lives  out  of 
the  precinct  of  it.  But  if  the  affray  or  nusance  were  within  the 
precinct  of  the  leet,  it  seems,  that  no  one  can  traverse  it  in 
respect  of  his  own  not  living  in  it;  and  that  a  person  who  lives 
within  the  precinct  of  a  leet,  shall  have  no  traverse  to  a  present- 
ment for  not  appearing  at  it. 

Sect,  76.  But  it  seems  certain,  that  at  this  day  neither  the 
torn  nor  the  leet  have  any  power  to  try  any  traverse  whatsoever, 
as  hath  been  more  fully  shewn,  section  the  thirteenth. 

Sect.  77.  But  it  is  certain,  that  the  justices  of  peace  may  by 
force  of  the  above-mentioned  statute  of  1  Edw.  4.  try  a  man 
indicted  of  felony  before  the  sheriff  in  his  torn. 

Sect.  78.  Also  it  seems,  that  they  may  try  a  person  upon  any 
other  indictment  in  the  torn,  which  is  traversable  at  common 
law ;  but  that  they  have  no  power  to  take  any  traverse  of  any 
other  indictment  in  the  torn,  for  that  the  words  of  the  statute  are 
only  that  they  may  award  process  on  any  such  indictments  as  if 
they  had  been  taken  before  themselves,  and  also  arraign  and 
deliver  the  persons  indicted,  which  must  be  intended  of  those 
indicted  of  felony,  who  only  are  said  to  be  arraigned,  and  that 
persons  indicted  of  trespass  shall  make  fines,  &c.  by  their  discre- 
tion, w  ithout  saying,  that  they  shall  be  tried ;  by  which  it  seems 
to  be  implied,  that  persons  so  indicted  shall  be  fined,  as  they 
usually  were  before  in  the  torn,  and  still  are  in  the  leet,  and  that 
in  some  cases  without  any  further  trial,  as  is  more  fully  shewn  in 
the  precedent  section.  (11) 

(11)  For  the   sheriiF's  oath  of  office,  vide  3       counts,  3  Geo.  2.  c.  15,  16. ;  and  for  further  parti- 
Geo.  1.  c.  15.  J  for  the  manner  of  passing  his  ac-       culars,  vide  Impey's  Office  of  Sheriff. 
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CHAP.  XI. 
OF  THE  COURT-LEET. 

4Comra.  270.  A  COURT-LEET  is  a  court  of  record,  having  the  same  juris- 
Finch,  246.        diction  within  some  particular  precinct,  which  the  sheriff's  torn 

hath  in  the  county.  And  therefore  since  it  hath  been  shewn  in 
(a)  Sect  45  &c.  *^^  precedent  chapter,  at  what  (a)  time  and  in  what  place  the 

sheriff's  torn  is  to  be  holden;  and  what  persons  owe  suit  to  it; 
(6)  Sect.  10,  &c.  and  what  (b)  authority  the  judge  of  it  hath  in  relation  to  his  pro- 
(c)Sect.  13, &c.  ceeding  on  (c)  indictments;  and  also  in  relation  to  {d)  fines  and 
(d) Sect.  17,  amercements;  and  the  (e)  appointment  of  constables;  and 
C^'sect  33  &c  ^^ving  also  shewn  what  {f)  kind  of  offences  are  inquirable  in 
(/)Sect.  51.  this  court;  and  within  what  (g)  place  such  offences  must  arise; 
&c.  and  by  what  (A)  jurors,  and  in  what  manner  indictments  in  it  are 

^)  Sect.  64,  ^^  i^g  found;  and  in  what  manner  they  are  to  be  (i)  proceeded 
(/i)  Sect.  63,  upon,  traversed,  and  determined ;  and  since  the  court-leet  hath 
&c.  regularly  the  very  same  jurisdiction  with  the  sheriffs  torn  as  to 

(i)   ect74,    c.  ^jj  jjjggg  points,  except  in  some  special  cases,  which  have  been 

already  taken  notice  of  in  the  chapter  concerning  the  Sheriff's 

Torn;  1  shall  refer  the  reader  to  the  said  chapter  for  all  these 

particulars. 

2  Inst.  71, 72.         And  I  shall  only  consider  in  this  place, 
22  Ed.  4.  22.  _  ^  .       .       .         , 

1.  The  end  of  mstitutmg  the  court-leet. 

2.  How  far  it  exempts  those  who  live  within  its  precincts  from 
the  torn. 

3.  How  far  it  is  subject  to  the  oversight  of  the  torn. 

4.  For  what  causes  it  may  be  forfeited. 

5.  What  ought  to  be  the  form  of  a  caption  of  an  indictment 
in  it. 

As  to  the  First  Point,  the  end  of  instituting  the  court-leet. 

12  H.  7.  18.  Sect.  2.  It  seems  that  anciently  all  people  who  now  owe  suit 

2  Inst  71,  72.    to  any  court-leet  were  bound  to  come  to  the  sheriff's  torn,  in 

order  there  to  take  the  oath  of  allegiance  to  the  king,  and  to  be 

incorporated  into  some  tithing,  and  for  such  other  purposes  as 

(fc)  Sect  2.        arc  set  forth  more  at  large  in  the  precedent  chapter,  {k)     But  it 

I  Jones,  283.  being  more  for  the  ease  of  the  people,  to  have  courts  of  this 
6  Coke,  77.        j^jj^^  holden  in  their  own  townships  or  manors,  by  degrees  grants 

of  such  courts  were  obtained  from  the  king  for  most  manors  and 
towns,  not  only  by  the  lords  of  manors,  but  also  by  other  per- 

Dyer,  30.  SOUS  who  had  no  lands  in  the  places  for  which  they  obtained 

such  grants,  and  for  a  recompense  to  such  grantees,  for  the 
charge  and  trouble  they  were  supposed  to  have  been  at  in  pro- 
curing such  grants,  it  was  usual  for  the  inhabitants  who  had  the 
benefit  of  them  to  agree  to  pay  a  certain  sum  of  money,  called 

13 H. 4.  9.        Capitage,  or  certiim  letcR,  ^c.  at  every  such  court-leet;  and  for 

II  Coke,  42.      the  non-payment  of  this  duty,  or  refusal  to  present  it,  such 

grantees 
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grantees  may  prescribe  to  amerce  the  defaulters,  and  to  distrain  i  Roll,  32.  73. 
for  the  amercement:  but  no  such  prescription  shall  be  allowed  iR.  Abr.  211. 

,  .  1     .  I'  '      J.  A.  4  Burrow,  1861. 

for  any  other  matter  whatsoever  or  a  private  nature. 

As  to  the  Second  Point,  viz.  How  far  a  court-leet  exempts 
those  who  live  within  the  precincts  of  it  from  tlie  torn. 

Sect.  3.  It  seems  to  be  a  general  (a)  rule,  that  no  man  can  be  (a)  DaiuSher. 
within  two  leets  at  the  same  time,  and  in  the  same  respect;  from  ^^^'j^^°^283 
whence  it  follows,  that  he  who  resides  within  the  precincts  of  a  eCoke'??.^' 
leet,  the  lord  whereof  doth  duly  hold  his  court,  cannot  be  com-  18  H.  6.  13. 
pelled  to  come  to  the  torn,  or  any  other  superior  leet,  for  the  ^*5ac*584 
taking  the  oath  of  allegiance,  or  any  other  such  like  purpose.  Post,  c.^io. 
which  may  be  as  well  answered  by  his  attendance  at  his   own  sect.  12. 
leet.     Yet  if  such  private  leet  have  not  the  general  jurisdiction  ^on.  Kitchen, 
of  the  torn,  but  be  {b)  specially  granted  for  two  or  three  articles  ^  ^  Abr.^42. 
of  it  only,  it  seems,  that  the  inhabitants  within  its  precinct  must  (b)  Keilw. 
attend  the  sheriff's  torn  for  all  such  matters  of  which  such  pri-  I'tl'Af^* no- 
vate leet  hath  no  jurisdiction.     Also  it  (c)  seems  to  be  a  good  ^^^  q  j^^.^  583. 
prescription  for  a  grand  leet  (to  which  other  inferior  leets   may  Raymond,  204. 
be  subordinate  in  the  same  manner  as  that  is  to  the  tofn)   to  ^-  ^'j'"*  ^^jJ*'' 
oblige  the  chief  pledges,  and  a  certain  number  of  the  inhabitants  sect.^'!.  64. 
of  every  town  within  its  precinct,  to  appear  at  every  such  grand 
leet,  to  inquire  of  such  offences  as  have  not  been  inquired  of  in 
the  inferior  leets. 

As  to  the  Third  Point,  viz.  How  far  the  court-leet  is  sub- 
ject to  the  oversight  of  the  torn. 

Sect.  4.  It  is  said,  that  the  sheriff's  torn  as  an  (d)  overseer  of  (d)  Finch,  246. 
this  court,  is  to  inquire  whether  the  tithings  be  whole  or  no,  and  ^ee  c.  10. 
to  present  defaults  that  are  not  redressed  in  the  leet;  and  it  seems  S'^h^cu     ^q~ 
also,  that  it  may  01  common  right  inquire  or  the  concealment  01  391. 
offences  inquirable  in  leets,  and  of  the  defaults  of  the  lords  of 
such  courts.     However  it  (e)  seems  clear,  that  a  prescription  to  (e)  G.  Jac.  584. 
this  purpose  is  good.      And  there  is  no  doubt,  but  that  if  a  leet  /f\  ^r.  Abr. 
be  if)  seized  into  the  king's  hands,  all  those  who  owed  suit  to  203. 
it  ought  to  come  to  the  torn.  Finc'i*  246. 

As  to  the  Fourth  Point,  viz.  For  what  causes  a  court-leet 
may  be  forfeited. 

Sect.  5.  It  seems,  that  this  being  a  franchise  not  intended  to 
be  granted  for  the  private  benefit  of  the  grantee,  but  for  the  ^  v  ^^  ^^^ 
g-ood  of  the  public,  for  the  more  easy  and  convenient  administra-  iss. 
tion  of  justice,  shall  not  only  be  forfeited  by  acts  of  gross   and  Kitcheir,  33. 
palpable  oppression  and  injustice,  (g)  but  also  by  bare  omis-  9^0*^50^^* 
sions,  in  not  making  it  answer  the  end  of  its  institution;  as  in  2R.*Abr.  155. 
the  not  (/i)  punishing  offenders  in  the  same  manner  as  the  law  11  Ed.  4.1. 
requires,  or  in  (/)  neglecting  to  hold  a  court  when  it  ought  to  be  fj^'/jol^ss. 
holden  (at  least  if  such  neglects  be  often  repeated,  and  without  Keilw.  148. 
a  reasonable  excuse),  or  in  not  {k)  providing  an  able  steward  to  152. 
discharge  the  office,  or  in  not  taking  care  to  have  such  other  ^^)  ^ jones,' ^^* 
officers,  or  other  things  as  are  necessary  for  the  execution  of  jus-  283. 
tice,  as  constables  and  ale-tasters,  &c.  and  (/)  pillory  and  tumbrel;  (0^.  Leet,  12. 

1     .    C.  Ehz.  125* 
b"t  698. 
Mo.  573,  574.  607.     iJones,  28?. 
VOL.    11.  T 
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but  it  is  (a)  said,  that  a  vill  may  be  bound  by  prescription  to 
(a)  C.  Ehz.        provide  a  pillory  and  tumbrel,  and  (b)  that  every  vill  is  bound  of 
Moor,  607.         common  right  to  provide  a  pair  of  stocks.     Quare. 
(6)  Kitchen,  13.     Carter,  29.     Con.  Moor,  573,  574.     1  Jon.  283. 

As  to  the  Fifth  Point,  I'iz.  What  ought  to  be  the  form  of 
the  caption  of  an  indictment  in  a  court-leet. 

(c)  Vide  sup.  It  hath  been  (c)  resolved, 

c.  10.  sect.  9. 

Salkeld,  195.  Sect.  6.  FiRST,  That  the  caption  of  an  indictment,  ad  cur. 

vis.  franc. pleg.  cum  cur.  baron.  S^x.  is  good;  for  that  the  words 
cum  cur.  haron.  shall  be  rejected ;  and  it  cannot  but  be  intended 
that  the  indictment  was  taken  by  that  court,  which  alone  hath 
the  colour  of  authority  to  take  it. 

Salk.  200.  Sect.  7.  Secondly,  That  the  not  setting  forth  in  the  caption 

whether  such  court  be  holden  by  grant  or  prescription,  is  helped 
by  a  multitude  of  precedents. 


CHAP.  xn. 

OF  ARRESTS  BY  PRIVATE 'PERSONS. 

Having  thus  endeavoured  to  shew  the  nature  of  the  courts 
which  have  jurisdiction  over  criminal  offences,  I  am  now  to  shew 
in  what  manner  offenders  are  to  be  proceeded  against  by  such 
courts. 

And  in  order  hereto  I  shall  consider, 

1.  How  they  are  to  be  apprehended. 

2.  In  what  manner,  and  in  what  cases,  they  are  to  be  bailed. 

3.  In  what  cases,  and  in  what  manner,  they  are  to  be  commit- 
ted to  prison. 

4.  How  far  they  and  their  assistants   are  punishable  for  a 
hinderance  in  bringing  them  to  public  justice. 

As  to  the  first  of  these  points  I  shall  consider. 

First,  In  what  manner  such  offenders  are  to  be  apprehended 
by  private  persons. 

Secondly,  In  what  manner  by  public  officers. 

Thirdly,  In  what  cases  it  is  lawful  to  break  open  doors  in 
order  to  apprehend  them. 

As  to  arrests  of  such  offenders  by  private  persons,   I  shall 
examine : 

1.  Where  arrests  of  this  kind  are  commanded  and  enjoined  by 
law, 

2.  Where  they  are  permitted  by  law. 

3.  Where  they  are  rewarded. 

As 
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As  to  THE  FIRST  POINT,  viz.  In  wliat  cases  arrests  by  private 
persons  are  commanded  and  enjoined  by  law. 

Sect.  1.  It  seems  clear,  that  all(a)  persons  whatsoever  who  are  (")3lnst.  53. 
present  when    a  felony  is  committed,  or  a  dangerous  wound  s;^^.^8^9^'9(j 
given,  are  bound  to  apprehend  the  offender,  on  pain  of  being  i  Hale,  448.* 
fined  and  imprisoned  for  their  neglect,(/>>)  unless  they  were  under  3H.7.  c.  i. 
age  at  the  time.  F.  Cor.^'sgs. 

Sect.  2.  And  for  this  cause,  (c)  by  the  common  law,  if  any  ^^'^iai'cf?5,76^" 
homicide  be  committed,  or  dangerous  wound  given,  whether  i  Black.  56i. 
with  or  without  malice,  or  even  by  misadventure  (t?)  or  self- (^)  Summ.  90. 
defence,  in  any  town,  or  in   the  lanes  (e)  or  fields  thereof,  in  the  2  Hale,  73, 75, 
day-time,  and  the  offender  escape,  the  town  shall  be  amerced,  sh.  7.  c.  i. 
and  if  out  of  a  town,  the  hundred  (/')  shall  be  amerced.  3  Inst.  53. 

^-^  ^  4  Inst.  183. 

Sect.  3.   And  since  the   statute  of   Winchester,  c.  5.  which  Jj^ar.  2^52. 
ordains  that  walled  (^)  towns  shall  be  kept  shut  from  sun-setting  f.  Cor.  238." 
to  sun-rising,  if  the  fact  happen  in  any  such  town  by  night  or  by  293.  299.  352. 
day,  and  the  offender  escape,  the  town  shall  be  amerced.  ^^^'  ^  ^^^^^ 
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Sect.  4.  And  as  all  private(A)  persons  are  bound  to  apprehend  ^^x  ^  inst.  si5, 
all  those  who  shall  be  guilty  of  any  of  the  crimes  above-men-  F.  Cor.  302. 
tioned  in  their  view,  so  also  are  they  with  the  utmost  diligence  ^^]x^^p'p% 
to  pursue,   and  endeavour  to  take,  all  those  who  shall  be  guilty  (:.) s  *p.c.34. 
thereof  out  of  their  view,  upon  a  hue  and  cry  levied  against  them.  3  Inst.  53. 

7  Coke,  6,  7. 

Sect.  5.  Hue{i)  and  cry  \s  the  pursuit  of  an  offender  from  town  (/OSum.«!o. 
to  town  till  he  be  taken,  which  all  who  are  present  when  a  felony  48/592^^' 
is  committed,  or  a  dangerous  wound  given,  are,  by  the  common  g  Hale,  75, 76. 
law,  as  well  as   by  statute,  bound  to  raise  against  the  offenders  3  Inst,  117. 
who  escape,  on  pain  of  tine  and  imprisonment.     Also  it  seems(A')  ^(^.^^Xnli^'iie 
certain,  that  a  man   may  lawfully  raise  it   against  one  who   sets  117. 
upon  him  in  the  highway  to  rob  him.     It  is  also  enacted  by  the  1  Hale, 588. 
statute  of  Winchester,  13  Edw.  1.  c.  4.(/)  that  the  hue  and  cry  ^^^^^^^^^' 
shall  be  levied  upon  any  stranger  who  shall  not  obey  the  arrest  2  inst.'i72. 
of  the  watch  in  the  night-time;  and  2l(»z)  Edw.  1.  st.  2.  which  F.  Corone,  395. 
was  made  against  trespassers  in  forests,  chases,  parks,  and  war-  Crom'^i7?l!79. 
rens,  seems  to  allow  the  levying  thereof  upon  any  such  offenders.  Bracton,  3.  c.  1! 
But  if  a  man  take  upon  him  to  levy  a  hue  and  cry  without  suffi-  (fc)  9E.  4.  26. 
cient  cause,  he  shall  be  punished  as  a  disturber  of  the  peace.         204  °* 

Sect.  6.  In  order  rightly  to  raise  a  hue  and  cry,  you  ought  to  vide  also 
go  to  the  constable  of  the  next  town,  and  declare  the  fact,  and  4  Edw.  1.  st.  2. 
describe(w)  the  offender,  and  the  way  he  is  gone  ;  whereupon  the  ^^  °^"°  ^^^°' 
constable  ought  immediately,  whether  it  be  night  or  day,  to  raise  („j)  29 E.  3.  39. 
his  own  town,  and  make  a  search  for  the  offender;  and,  upon  F.Tres.252. 
the  not  finding  him,  to  send  the  like  notice,  with  the  utmost  ex-  ^nSrTw^^ 
pedition,  by  horsemen  as  well  as  footmen,  to  the  constables  of  all  101. 
the  neighbouring  towns,  who  ought,  in  like  manner,  to  search  for  21  H.  7.  28. 
the  offender,  and  also  to  give  notice  to  their  neighbouring  con-  pait^n"fo9^°* 
stables,  and  they  to  the  next,  till  the  offender  be  found.  Summary,  9i. 

Crompton,  178. 

Sect.  7.  Also  every  private  (o)  person  is  bound  to  assist  an  (o)  B.  i.  tit. 
officer  demanding  his  help  for  the  taking  of  a  felon,  or  the  sup-  "  Affray." 
pressing  an  affray,  or  apprehending  the  affrayers,  &c. 

I  2  t  Also 
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(a)  This  is  not  a       f  Also  by  the  statutes  of  Winton,(«)  13  Edw.  I.  st.  2.  c.  1  &  2. 

penal  law  within  ^nd  28  Edw.  3.  c.  11.  it  is  enacted,  "  That  immediately  upon 
robberies  and  felonies  committed,  fresh  suit  shall  be  made  from 
town  to  town ;  and  if  the  country  will  not  answer  for  the  bodies 
of  such  offenders  within  the  space  of  forty  days,  (6)  the  inhabit- 
ants of  the  whole  hundred  where  the  robbery  shall  (c)  be  done, 
with  the  franchises,  being  within  a  precinct  of  the  same,  shall  be 

^     ,  _  ,  answerable  for  the  robberies  done,(l)  and  also  the  damages." 

Brook,  Debt,  ^   '  ^ 

103.  Godbolt,58.  7  Co.  6.  2  Inst.  569.  1  Sid.  11.  (6)  3  Lev.  320.  Heme,  215.  Thesaurus  Bre- 
vium,  141.  2Saund.376.  (c)Cro.  Jac.  187. 118.  Yelv.  116.  Noy,125.  Shower,  94.  Andr.  115. 
117.     Comb.  160,161. 


the  statutes  of 
Jeofail. 
Cro.  Jac.  496. 
12  Mod.  242. 
RastaU  406. 
Latch.  127. 
Cro.  Eiiz.  142. 
270.  753. 


2  Vent.  215. 


{£)  To  be  reco- 
vered at  West- 
minster, in  the 
name  of  the 
clerk  of  the 
peace,  and  for 
the  use  of  the 
hundred  where 
the  offence  is 
committed  ; 
which  suit  shall 
not  abate  by  his 
death  or  re- 
moval. 
Dyer,  370. 
Cro.  Jac.  675. 
3  Mod.  287. 
Co.  Ent.  348. 
Clift.  378. 
Bastal,  406. 
Cro.  Eliz.  142. 
C.  Car.  26.  2,7. 
2  Salkeld,  614. 


(e)  Strange, 
406.  1170. 
Comyns,  345. 
(/)  Wilson, 
105. 109. 


t  But  these  statutes  being  thought  oppressive  in  subjecting  the 
hundred  to  an  action,  notwithstanding  its  utmost  exertions  to  ap- 
prehend the  offender,  and  also  to  force  the  surrounding  hundreds, 
as  well  as  the  party  robbed,  to  contribute  their  assistance  to  attain 
the  ends  of  public  justice,  it  is  enacted  by  the  27  Eliz.  c.  18. 
"  That  the  inhabitants  of  every  hundred  wherein  negligence, 
"  fault,  or  defect  of  pursuit  and  fresh  suit,  after  hue  and  cry 
"  made,  shall  happen  to  be,  shall  answer  and  satisfy  by  the  one 
"  moiety  of  the  damages,  as  shall  by  force  of  the  said  statutes  be 
"  recovered  against  the  hundred  in  which  any  robbery  or  felony 
"  shall  be  committed."(c?) — "That  no  hue  and  cry,  or  pursuit  by 
*'  the  country,  or  inhabitants  of  any  hundred,  shall  be  allowed  and 
"  taken  to  be  a  lawful  hue  and  cry  upon,  or  pursuit  after,  any  the 
"  said  felons  or  offenders,  except  the  same  be  done  and  made  by 
"  horsemen  and  footmen." — "  That  no  person  robbed  shall 
**  maintain  any  action  upon  these  statutes,  unless  he  shall,  w  ith  as 
"  much  convenient  speed  as  may  be,  give  intelligence  of  the  felony 
"  to  some  of  the  inhabitants  of  some  town,  village,  or  hamlet, 
''  near  unto  the  place  where  such  robbery  shall  be  committed ; 
"  and  also,  first,  within  twenty  days  next  before  such  action 
"  brought,  be  examined  upon  oath,  before  some  justice  of  the 
"  peace  of  the  county,  inhabiting  in  the  hundred  where  the  rob- 
'*  bery  was  committed,  or  near  the  same,  whether  he  knew  the 
"  felons  or  robbers,  or  any  of  them ;  and  if  upon  such  examina- 
"  tion  it  be  confessed  that  he  does  know  them,  he  shall,  before 
*'  action  broughj,  enter  into  bond  before  the  said  justices,  effectu- 
*'  ally  to  prosecute  the  said  robbers  by  indictment  or  otherwise." 

But  by  8  Geo.  2.  c.  16.  "  No  person  shall  maintain  any  action 
"  upon  the  above-recited  statutes,  unless  he  shall,  over  and  above 
"  the  intelligence  required  to  be  given  by  the  statute  of  Eliza- 
"  beth,  give  notice  of  the  robbery  committed  on  him  to  one  of 
"  the  constables  of  the  hundred,  or  to  some  constable  or  officer  of 
"  some  town,  parish,  hamlet,  village,  or  tithing,  near  unto  the 
"  place  where  such  robbery  shall  happen,  or  shall  leave  notice  (e) 
"  in  writing  of  such  robbery  at  the  dwelling-house(/)  of  such  con- 
*'  stable  or  officer,  describing  in  such  notice  the  felon  or  felons, 
"  and  the  time  and  place  of  the  robbery;  and  also  shall,  within 

"  the 


(1)  The  robbery  must  be  done  openly,  and  with 
force  and  violence,  7  Co.  6,  7.  Salkeld,  614. 
Styles,  427,  and  not  in  any  house.  Moor,  620. 
3  Leon,  2^2.  Cro.  Jac.  496.  Cro.  Eliz.  753. 
Sed  vide  7  Mod.  160. 157.     But  it  is  not  necessary 


to  be  in  a  highway,  7  Mod.  159  ;  in  a  private  way, 
or  in  a  coppice,  is  sufficient,  2  Salk.  614.  Carth.  71. 
Wilson,  412.  437.  Lord  Raymond,  828.  11  Mo- 
dern, 8.  Strange,  1011,  or  on  Sunday,  Cro.  Jac. 
496.     Strange,  406. 


Ch.  12.    OF  ARRESTS  BY  PRIVATE  PERSONS.  \\7 

"  the  space  of  twenty  days  (a)  next  after  the  robbery  committed,  ^a)  March,  ii. 

*'  cause  public  notice  to  be  given  thereof  in  the  London  Gazette,  Cro.  Car.  211. 

'*  therein  likewise  describing  the  felon  or  felons,  (^)  and  the  time  3  Lev.  328. 

"and  place  of  such  robbery,  together  with  the  goods (c)    and  Sid. 45. 209. 

**  effects  whereof  he  was  robbed;  and  shall  also  before  any  such  ft^-^^^Jo  ^°"' 

''  action  commenced,  go  before  the  chief  clerk,  secondary,  or  q.^  ^  Barnes, 

"  filazer  of  the  county  where  the  robbery  happened,  or  the  clerk(J)  37i.  458. 

*'  of  the  pleas  wherein  such  action  is  intended  to  be  brought,  or  ('^)  ^"^'^-  ^^^• 

"  their  respective  deputies,  or  before  the   sheriff  of  the  county 

"  where  the  robbery  shall  happen,  and  enter  into  a  bond  (gratis) 

**  to  the  high  constable,  who  is  authorised  to  support  or  defend 

"  such  action  of  the  hundred,  in  the  penal  sum  of  of  100,  with  iTermRep.7l. 

**'  two  sufficient  sureties  for  securing  the  due  payment  of  his  costs 

"  in  case  he  should  be  nonsuited,  &c."  ' 

f  By  8  Geo.  2.  c.  I6.  s.  3.  "  No  hundred,  or  franchise  therein,  March.  10, 11. 
*'  shall  be  chargeable  by  virtue  of  these  statutes,  if  one  or  more  of  ^  S'^- 1^- 
"  the  felons  be  apprehended  within  forty  days  (e)  next  after  such  (0  Doug.  704. 
"  public  notice  given  in  the  London  Gazette" 

f  By  8  Geo.  2.  c.  16.  s.  11.  ^'  Every  constable  or  officer  to 
**  whom  notice  shall  be  given  as  aforesaid,  and  every  constable  of 
**  the  hundred,  and  every  constable,  borsholder,  headborough,  or 
"  tithingman,  of  any  town,  parish,  village,  hamlet,  or  tithing,  within 
**  the  hundred,  or  the  franchises  within  the  precinct  thereof, 
"  wherein  such  robbery  shall  happen,  shall,  with  the  utmost  ex- 
**  pedition,  make,  and  cause  to  be  made,  fresh  suit  and  hue  and 
"  cry  after  the  felon  or  felons,  on  pain  of  forfeiting  five  pounds." 

f  But  by  Geo.  2.  c.  I6.  s.  12.  "  No  action,  suit,  or  information,  ioModern,i93. 
"  shall  be  brought,  unless  within  six  months  next  after  the  matter  l^"^^"^^'  ^^^* 
"  or  thing  done;  in  which  action  an  inhabitant  of  any  hundred  Brow'niow,  156. 
"  may  be  a  witness."  Siderfin,  139. 

t  By  22  Geo.  2.  c.  24.  No  person  whatever  shaill  recover 
against  any  hundred  more  than  06*200,  unless  the  person  so  robbed 
shall,  at  the  time  of  the  robbery,  be  together  in  company,  and 
be  in  number  two  at  least,  to  attest  the  truth  of  the  same;  nor  by 
30  Geo.  2.  c.  3.  and  4  Geo.  3.  c.  2.  s.  118.  unless  three  persons 
be  present,  if  the  plaintiff  is  receiver  of  the  land-tax. 

Arrests  of  offenders  by  private  persons  permitted  bylaw,  are 
either  by  their  own  authority;  or  by  a  warrant  from  a  justice  of 
peace. 

Arrests  of  this  kind  by  their  own  authority  are  either  in  respect 
of  treason  or  felony ;  or  in  respect  of  inferior  offences. 

Arrests  of  this  kind  in  respect  of  treason  or  felony,  are  either 
for  the  suspicion  of  such  crimes  already  done,  or  supposed  to 
have  been  done ;  or  to  prevent  their  being  done. 

As  to  such  arrests  for  such  suspicion,  I  shall  endeavour  to 
shew, 

1 .  What  are  sufficient  causes  of  suspicion. 

2.  By  whom  the  person  arrested  must  be  suspected. 

3.  Whether  any  such  cause  will  justify  an  arrest,  where  no  trea- 

son 
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son  or  felony  at  all  hath  been  committed,  or  dangerous  wound 
given. 

4.  In  what  manner  an  arrest  for  suspicion  is  to  be  justified  in 
pleading. 

Sect.  8.  As  to  the  first  particular,  viz.  What  are  sufficient 
causes  of  suspicion,  I  shall  take  notice  of  some  of  the  principal  of 
them,  which  are  generally  agreed  to  justify  the  arrest  of  an  inno- 
cent person  for  felony. 

(«)2H.r.  15.  Sect.  9.  First,  The  common  fame  (a)  of  the  country.     But  it 

2  Hale' 81.^  seems,(Z>)  that  it  ought  to  appear  upon  evidence,  in  an  action 

5H.  7!  4,5.  brought  for  such  an  arrest,  that  such  fame  had  some  probable 

11  E.  4.  4.  ground. 

Dyer,  236.  ^ 

Bridg.  62.     7  E.  4.  20.     Summary,  91.     Keilw.  81.     Pulton,  13.     (h)  2  Inst.  52.     Crom.  98,  99. 

S.  P.  C.  97.    Bracton,  143.     And  see  the  case  of  Ledwich  r.  Catchpole,  Cald.  291. 

(c)7E. 4.  20.  Sect.  10.  Secondly,  The  living(c)  a  vagrant,  idle,  and  dis- 
17  E.  4.  5.         orderly  life,  without  having  any  visible  means  to  support  it. 

Pulton,  13.  S^ct.  1 1 .  Thirdly,  The  being  in  company((?)  with  one  known 

Keilwood  71.  ^^  ^^  ^"  offender,  at  the  time  of  the  offence;  or  generally (e)  at 
Pulton,  3.  other  times  keeping  company  with  persons  of  scandalous  reputa- 

Summary,91.       tions. 
(e)  2  Inst.  52. 

Crom.  98.  Sect.  12.  FOURTHLY,  The  being  found  in  such  circumstances 

(/)  11  E.  4.  4.  as  induce  a  strong  presumption  of  guilt;  as  comingC/*)  out  of  a 

12  Co.  92.  house  wherein  murder  has  been  committed,  with  a  bloody  knife 
(^)7E. 4.  20.  in  one's  hand;  or  being  found  in  possession(g)  of  any  part  of 
C.  EUz.  901.  goods  stolen,  without  being  able  to  give  a  probable  account  of 
Pulton,  36^^*       coming  honestly  by  them. 

Moor, 600.  Sect.  \3,  Fifthly,  The  behaving  one's  self  in  such  manner  as 

(/i) Crom. 90,  betrays  a  consciousness  of  guilt;  as  where(A)  a  man  being 
^'  charged  with  a  treason  or  felony  says  nothing  to  it,  but  seems 

tacitly  by  his  silence  to  own  himself  guilty;  or  where  a  man  ac- 
cused of  any  such  crime,  upon  hearing  that  a  warrant  is  taken  out 
against  him,  doth  abscond. 

(t)29  Eliz.  871.       Sect.  14.  SixTHLY,  The  being  pursued(2)  by  an  hue  and  crvi 

29E.3.  Z9.  A  1  ,  •      ,  •      -n        1  1 

F.  Trcs.  252.  As  to  the  second  particular,  viz.  By  whom  the  person  must  be 

5H.7.  5.  suspected  upon  such  an  arrest  for  suspicion. 

21 H.  7.  28.  '^  '  ^ 

Summary,  91.  Sect.  15.  It  seems  to  be  (/v)  agreed,  that  the  law  hath  so  tender 

2  Hale ^9^^  ^^  ^  regard  to  the  liberty  and  reputation  of  every  person,  that  no 

2  H.  7!  15.  causes  of  suspicion  whatsoever,  let  the  number  and  probability 

7  Ed.  4.  20.  of  them  be  ever  so  screat,  will  iustify  the  arrest  of  an  innocent 

HE  4  4  man,  by  one  who  is  not  himself  induced  by  them  to  suspect  him 

C.  Eliz.  871.  to  be  guilty,  whether  he  make  such  arrest  of  his  own  head,  or  in 

12C0.92.  obedience  to  the  commands  of  a  private  person,  or  even  of  a 

^^^•*'^-  constable.  (2) 

As 

(2)  It  appears  to  be  decided  by  the  case  of  felony  was  committed.  The  strict  rule  of  law,  "  that 

Samuel  v.  Payne  and  others,  on  a  motion  for  a  new  "  if  a  felony  has  actually  been  committed,  any  man, 

trial  in  Easter  Term,  20  Geo.  3.  tliat  constables  and  "  upon  reasonable  probable  grounds  of  suspicion, 

their  assistants  are  justified  in  arresting  a  man  upon  *'  may  justify  apprehending  the  suspected  person 

a  given  charge  of  felony  even  although  the  goods  "  to  carry  him  before  a  magistrate,  but  that  if  no 

charged  to  have  been  stolen  are  not  found  by  them  "  felony  has  been  committed,  the  apprehension  of 

upon  the  search-warrant,  and  the  jury  find  that  no  •'  a  person  cannot  be  justified  by  any  body,"  was 

^  ,                                  considered 
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As  to  the  third  particular,  viz.  Whether  any  such  cause  of 
suspicion  will  justify  an  arrest  where  no  treason  or  felony  at  all 
hath  been  committed,  or  dangerous  wound  given. 

Sect.  16.  It  is  holden  in  some  (a)  books,   that  none  of  the  (a)  2  Inst.  1 73. 
above-mentioned  causes  will,  in  any  case,  justify  the  arresting  a  C.  Jac  194. 
man  for  the  suspicion  of  a  crime,  where  in  truth  no  such  crime  summary,  91. 
hath  been  committed  either  by  him  or  any  other  person  whatso-  2H.7. 3.' 
ever.     But  howsoever  this  rule  may  in  general  be  true,  it  seems  27H.  8.  23. 
very  hardly  maintainable  in  the  case  of  an  arrest  of  an  innocent  sinstiia. 
person  upon  a  hue  and  cry  levied  against  him,  in  such  a  place  F.  Tres.  252. 
where  bis  character  is  unknown,  and  with  such  other  circum-  ^^^?'?la^' 
stances,  that  the  people  of  the  county  have  no  reason  to  presume  ^'    ^eoi ' 
it  groundless;  for  in  such  cases,  it  would  be  a  great  inconve- 
nience to  discourage  persons  from  following  a  hue  and  cry  with 
that  vigour  and  diligence  which  the  law  expects  and  the  public 
good  requires,  by  making  them  liable  to  an  action  if  it  should  in 
the  event  prove  to  have  been  levied  without  sufficient  cause, 
which  they  cannot  take  time  to  examine  without  delaying  their 
pursuit:  and  since  the  person  injured  by  such  an  ill-grounded 
hue  and  cry  has  a  good  action  against  him  that  raised  it,  there 
seems  to  be  no  necessity  that  he  should  also  have  a  remedy 
against  another.     And  this  opinion  seems  to  be  the  more  plau- 
sible, for  that  among  the  (b)  books  (c)  cited  to  maintain  the  con-  (&)  29  E.  3. 
trary,  (d)  that  which  alone  doth  directly  affirm  it,  seems  to   go  5Ve'4  c  4 
upon  an  argument  manifestly  inconclusive;  for  it  says,  that  an  2H.V.C.  15. 
hue  and  cry  is  not  a  sufficient  authority  to  arrest  a  man  unless  a  (c)  2  Inst.  173. 
felony  be  done,  because  the  words  of  the  statute  of  Westminster  ^'^^  ^  ^'  ^'  ^'  ^' 
the  first,  c.  9-  are,  **  that  all  men  shall  be  ready  upon  hue  and 
"  cry  to  arrest  felons,"  but  where  no  felony  is  done,  there  can 
be  no  felon,  &c.     To  this  it  may  be  replied,  that  this  argument, 
if  it  prove  any  thing,  proves  that  none  but  felons  can  be  arrested 
on  a  hue  and  cry,  which  seems  to  be  manifestly  false ;  for  it  is 
agreed  by  all  the  books,  that  if  a  felony  be  actually  committed, 
an  innocent  person,  on  whom  a  hue  and  cry  for  it  is  levied,  may  /g\  jvjo^,  ^ 
lawfully  be  arrested:  also  there  seems  to  be  no  doubt,  but  that  4 Geo.  4. c. 54. 
he  who   barely  attempts   to  rob  a  man,   or  who  dangerously  an  assault  with 
wounds  him,  may  safely  be  pursued  and  taken  by  a  hue  and  cry,  feiony.    Vide 
and  yet  there  is  no  pretence  to  call  such  a  person  a  felon,  (e)         Bk.  1.  p.  113. 

Sect.  17.  And  if  it  be  granted  lawful  to  arrest  a  man  on  a  hue 
and  cry  where  no  felony  hath  been  committed,  from  the  like 
grounds  it  seems  also  to  follow,  that  it  is  lawful  to  arrest  a  man 
on  the  warrant  of  a  justice  of  peace,  where  no  felony  hath  been 

committed. 

considered  as  inconvenient  and  narrow  ;  because  if  44.  pi.  76.     2  Hale,  84.89,91.      2  Hawkins,  c. 

a  man  charge  another  with  felony,  and  require  an  l'i5  and  13.     But  the  learned  reporter  adds,  that 

officer  to  take  him  into  custody  and  carry  him  be-  none  of  them  come  up  to  the  present  case  ;  and 

fore  a  magistrate,  it  would  be  most  mischievous  that  that  it  is,  therefore,  tlie  first  determination  of  the 

the  officer  should  be  bound  first  to  try,  and,  at  his  point,  Douglas,  359,  360.     B.  R.  East,  23  Geo.  3. 

peril,  exercise  his  judgment  on  the  truth  of  the  And  in  the  case  of  Ledwick  and  Catchpole,  it  was 

cliarge.     He  that  makes  the  charge  should  alone  decided  that  a  constable  or  other  peace-officer  may 

be  answerable.     The  officer  does  Tiis  duty  in  car-  justify  an  arrest  for  felony,  on  probable  evidence 

rying   the   accused    before   a  magistrate,   who  is  that  a  felony  has   b(;cn  'actually  committed,   al- 

aiittiorised  to  examine  and  commit  or  discharge.  though   no   positive  charge  be   made.  Caldecot's 

'I'iie  authorities  cited  were.  Ward's  case,  Clayton,  Cases,  291. 
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committed.     But  this  point  shall  be  more  fully  considered  in  the 
next  chapter. 

As  to  the  fourth  particular,  viz.  In  what  manner  an  arrest  for 
such  suspicion  is  to  be  justified  in  pleading. 

(a)  Ante,  sect.        Sect.  18.  It  seems  to  be  certain,  that  whoever  would  justify 

15-  the  arrest  of  an  innocent  person  by  reason  of  any  such  suspicion, 

Knch  "340.  must  not  only  shew  that  he  suspected  the  party  (a)  himself,  but 

17  £.4.  5.  must  also  set  forth  the  (h)  cause  which  induced  him  to  have  such 

1  E.  4.  20.  jj  suspicion,  that  it  may  appear  to  the  court  to  have  been  a  suffi- 
SHafrTs.  "  cient  ground  for  his  proceeding,  (c)  Also  it  seems  (d)  certain, 
7  H.  4.  35.  that  regularly  he  ought  expressly  to  shew,  that  the  very  same 
(c)  But  by  crime  for  which  he  made  the  arrest,  was  actually  committed. 
44.  officers  are  ^^^  W  ^^  ^  "^^^  have  several  causes  of  such  suspicion,  he 
now  admitted  to  is  not  bound  to  insist  upon  some  one  of  them  only,  but  may 
plead  the  allege  them  all,  for  that  the  replication  de  son  tort  demesne  an- 
and^to  gTve^the  swcrs  the  whole ;  as  (f)  where  a  man  arrests  another,  who  is 
special  matter  actually  guilty  of  the  crime  for  which  he  is  arrested,  it  seems 
/w^^r*f"^^  that  he  need  not,  in  justifying  it,  set  forth  any  special  cause  of 
\i7H.  8.  23.  his  suspicion,  but  may  say  in  general,  that  the  party  feloniously 
C.  Jac.  194.  did  such  a  fact,  for  which  he  arrested  him,  &c. 

Finch,  340. 

(e)7E.  4.  20.     2  Hale,  81.     17  E.  4.  5.    Bridgman,  62.    Finch,  394.    4  H.  7.  1,  2.    (/)  10  E.  4.  17. 

F.  Faux  Irapris.  5. 

Sect.  19.  As  to  the  arresting  of  offenders  by  private  persons 

of  their  own  authority,  permitted  by  law  for  the  prevention  of 

(g)  9  E.  4.  26.    treason  or  felony  only  intended  to  be  done ;  it  (g)  seems,  that  any 

"^Aff*^   "  ''^*    ^"^  "^'^y  lawfully  lay  hold  on  another,  whom  he  shall  see  upon 

^^^'  the  point  of  committing  a  treason  or  felony,  or  doing  any  act 

which  w^ould  manifestly  endanger  the  life  of  another,  and  may 

detain  him  so  long  till  it  may  reasonably  be  presumed  that  he 

(h)  Pop.  12, 13.  hath  changed  his  purpose.     And  upon  this  ground  it  (A)  seemetli 

Moor'  284         ^^  ^^  ^^^  better  opinion,  that  not  only  a  constable,  but  any  pri- 

2  Hale,  88.         ^'^te  person,  who  shall  see  another  expose  an  infant  in  the  street, 

and  refuse  to  take  it  away,  may  lawfully  apprehend  and  detain 
liim  till  he  shall  consent  to  take  care  of  it. 

Sect.  20.  As  to  the  arrest  of  offenders  by  private  persons  of 
(i)  See  Bk.  1^    their  own  authority,  permitted  by  law  for  inferior  offences,  it  {{) 
14^17^^^^^'''    seems   clear,  that  regularly  no  private  person  can  of  his   own 
authority  arrest  another  for  a  bare  breach  of  the  peace  after  it  is 
over;  for  if  an  officer  cannot  justify  such  an  arrest  without  a 
warrant  from  a  magistrate,  surely  a  fortiori  a  private  person  can- 
(k)  Latch.  173.    not.     Yet  it  is  holden  by  (k)  some,  that  any  private  person  may 
Vide  the  case  of  lawfully  arrest  a  suspicious  night-walker,  and  detain  him  till  he 
TodlevrLd?       make  it  appear  that  he  is  a  person  of  good  reputation.     Also  it 
Ray.  1296.         hath  been  (/)  adjudged,  that  any  one  may  apprehend  a  common 
"^  ^^'  ^'  ^^r  ^      notorious  cheat  going  about  the  country  with  false  dice,  and 
'Mhdc'89  being  actually  caught  playing  with  them,  in  order  to  have  him 

Qii.  4  il.  7.  before  a  justice  of  peace,  for  the  public  good  requires  the  utmost 
^-  ^-  2.  discouragement  of  all  such  persons;  and  the  restraining  of  pri- 

*?  Inst.  52.  ^^^^   persons   from   arresting   them  without   a   warrant   from    a 

(/)iJon.  249.     magistrate,  would  often   give  them  an  opportunity  of  escaping. 
^•J^aj[-^234-        And  from  the  reason  of  this  case  it  seems  to  follow,  that  the 
arrest  of  any  other  offenders  by  private  persons,  for  offences  in 

like 
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like  manner  scandalous  and  prejudicial  to  the  public,  may  be 
justified. 

Sect.  21.  As  to  arrests  of  such  oifenders  by  private  persons  Crom.ur. 
having  a  warrant  from  a  justice  of  peace  permitted  by  law,  there  Btrthfwl^rrant 
is  no  doubt  but  that  where  the  law  authorises  justices  of  peace  of  ajusti^e''^*" 
to  direct  their  warrants  to  such  persons,  it  doth  implicitly  autho-  where  he  has 
rise  the  execution  of  tlieni  by  them.  g°an?°onel  iHs 

safd,  will  not  justify  any  one  in  the  execution  of  it.     Strange,  1002. 

As  to  the  Third  General  Point  of  this  chapter,  t;22.  In 
what  cases  the  arrests  of  offenders  by  private  persons  are  re- 
warded by  law,  I  shall  give  a  short  account  of  the  statutes  con- 
cerning this  matter,  in  relation — To  robbers  in  highways — To 
counterfeiters  and  clippers  of  the  coin — To  shoplifters  and  other 
offenders  of  like  nature — To  burglars  and  felonious  breakers  of 
houses— To  offenders  on  the  black  act— To  discharging  the 
hundred — To  stealing  sheep,  &c. — To  felons  convict — To  smug- 
glers— and.  To  theftbooters. 

Sect.  22.  And  First,  As  to  robbers  in  highways.  By  4  and  5 
Will,  and  Mary,  c.  8.  it  was  enacted,  "  Whoever  shall  apprehend 
"  and  take  one  or  more  thief  or  robber  in  any  highway  or  road  in 
**  England  or  Wales,  and  prosecute  him  or  them  till  he  or  they  be 
"  convicted  of  any  robbery  committed  in  or  upon  any  highway  (3), 
*'  passage,  field,  or  open  place,  shall  receive  from  the  sheriff  of 
"  the  county  where  such  robbery  and  conviction  shall  be,  without 
*'  paying  any  fee  for  the  same,  for  every  such  offender  so  con- 
"  victed  Forty  Pounds  within  one  month  after  such  conviction 
"  and  demand  thereof  made,  by  tendering  a  certificate  to  the 
"  said  sheriff  under  the  hand  or  hands  of  the  judge  or  justices 
"  before  whom  such  felon  or  felons  shall  be  convicted ;  and  in 
"  case  any  dispute  shall  arise  between  the  persons  so  apprehend- 
"  ing  any  the  said  thieves  and  robbers  touching  their  right  to  the 
**  said  reward,  the  said  judge  or  justices  so  respectively  certifying, 
"  shall  by  their  said  certificate  direct  and  appoint  the  said  reward 
"  to  be  paid  in  such  shares  and  proportions  as  to  them  shall 
*'  seem  just  and  reasonable.  And  if  any  such  sheriff  shall  die  or  Reward  for  ap- 
"  be  removed  before  the  expiration  of  one  month  after  such  con-  F^'ienduig  rob- 
"  viction  and  demand  made,  the  next  sheriff  shall  pay  the  same 
"  within  one  month  after  demand  and  certificate  brought  as 
'*  aforesaid  :  and  the  sheriff  making  default  in  paying  the  said 
*'  sum,  shall  forfeit  double  as  much." 

Sect.  23.  By  4  and  5  Will,  and  Mary,  c.  8.  "  If  any  person  Gratuity  incase 
"  shall  be  killed  by  any  such  robber  in  endeavouring  to  appre-  of  death. 
**  hend,  or  making  pursuit  after  him,  the  executors  or  adrainis- 
*'  trators,  &c.  of.  such  person  shall  receive  forty  pounds  from  the 
"  sheriff,  &c.  upon  certificate  delivered  under  the  hands  and  seals 
"  of  the  judge  or  justices  of  assize  for  the  county  where  the  fact 
**  was  done,  or  the  two  next  justices  of  the  peace,  of  such  person 
'*  being  so  killed,  which  certificate  the  said  judge,  or  justices, 

*'  upon 

(o)  By  6  Geo.  1.  c.  23.  sect.  8.  tlie  streets  of      ways  to  all  intents  and  purposes,  within  the  in- 
London  and  Westminster,  and  other  cities,  towns,       tent  and  meaning  of  this  act. 
and  places,  shall  be  deemed  and  talvcn  to  be  high- 


122 


OF  ARRESTS  BY  PRIVATE  PERSONS.    Bk.  2. 


A  further  re- 
ward. 


Reward  for 

apprehending 

coiners. 


"  upon  sufficient  proof  before  them  made,  are  immediately  re- 
*'  quired  to  give  without  fee  or  reward." 

Sect.  24.  By  4  and  5  Will,  and  Mary,  c.  8.  "  Every  person 
"  who  shall  so  take,  apprehend,  prosecute,  or  convict  such  rob- 
*'  ber  as  aforesaid,  shall  have,  as  a  further  reward,  the  horse, 
''  furniture,  and  arms,  money  and  other  goods  of  such  robber, 
"  that  shall  be  taken  with  him;  any  their  Majesties  right  or  title, 
"  bodies  politic  or  corporate,  or  the  right  or  title  thereunto  of 
"  the  lord  of  any  manor  or  franchise,  or  of  him  or  them  lending 
"  or  letting  the  same  to  hire  to  any  such  robber  notwithstanding: 
'*  Provided  that  this  shall  not  be  extended  to  take  away  the  right 
'*  of  any  person  to  such  horses,  furniture  and  arms,  money  or 
**  other  goods,  from  whom  the  same  were  before  feloniously 
**  taken." 

Sect,  25.  Secondly,  As  to  counterfeiters  and  clippers  of 
the  coin.  By  6  and  7  Will.  3.  c.  17.  *'  Whoever  shall  appre- 
**  hend  any  person  \Vho  shall  counterfeit  any  of  the  current  coin 
"  of  this  realm,  or  for  lucre  clip,  wash,  file,  or  otherwise  dimi- 
"  nish  the  same,  or  shall  cause  to  be  brought  into  the  kingdom 
"  any  dipt,  false,  or  counterfeit  coin,  and  prosecute  such  person 
"  to  conviction,  shall  have  from  the  sheriff  of  the  county  where 
'*  such  conviction  shall  be,  forty  pounds  upon  the  judge's  certi- 
"  ficate,  &c." 

f  By  15  Geo.  2.  c.  28.  s.  7.  (for  preventing  the  counterfeiting 
the  coin)  "  Whoever  shall  apprehend  any  person  or  persons  who 
"  have  committed  any  of  the  offences  hereby  made  high  treason 
"  (a)  or  felony  (b),  or  who  shall  have  made  or  counterfeited  any 
**  of  the  copper  money  as  mentioned  in  the  act  (e),  and  shall  pro- 
^\^  18**^  ^^4  ^*  "  secute  such  offenders  until  he,  she  or  they  shall  be  thereof 
convicted,    such  prosecutor   and  prosecutors   shall   have    and 
receive  from  the  sheriff  or  sheriffs  of  the  county  or  city  where 
such  conviction  shall  be  made,  for  every  such  offender  so  con- 
victed of  treason  or  felony,  the  sum  of  forty  pounds ;  and  for 
every  person  so  convicted  of  counterfeiting  any  of  the  copper- 
money,  the  sum  of  ten  pounds,  without  paying  any  fee  for  the 
same,   within  one  month  after  such  conviction   and  demand 
thereof  made  upon  the  judge's  certificate,  &c." 


(a)  Vide  Bk.  1, 
ch.  17.  sec.  64. 


(c)  Vide  Bk.  1 
p.  71  and  72. 


Shoplifters. 

N.  B.  If  a  horse 
be  stolen  out  of 
the  stable  or 
other  curtilage 
in  the  night- 
time it  is  bur- 
glary ;  if  in  the 
day-time,  it  is 
larceny  from 
the  house  ;  and 
in  this  way, 
whoever  con- 
victs an  of- 
fender in  horse- 
stealing, is 
intitled  to  the 
reward. 


Sect,  26.  Thirdly,  As  to  shoplifters,  &c.  By  10  and  1 1 
Will.  3.  c.  23.  **  Whosoever  shall  take  and  prosecute  to  convic- 
"  tion  any  person  who  by  night  or  day  shall  in  any  shop,  ware- 
^'  house,  coach-house,  or  stable,  privately  and  feloniously  steal 
"  any  goods,  wares  or  merchandizes,  of  the  value  of  5s.  (though 
'*  such  shop,  See.  were  not  broken,  and  though  no  person  were 
"  in  such  shop,  &c.)  or  shall  assist,  hire,  or  command  any  person 
"  to  commit  such  offence,  shall  have  a  certificate  thereof  gratis 
*' from  the  judge  or  justices,  expressing  the  parish  or  place 
"  where  such  felony  was  committed ;  and  if  any  dispute  shall 
'*  happen  about  the  right  to  such  certificate,  the  judge  or  justices 
**  shall  direct  and  appoint  the  said  certificate  into  so  many  shares 
"  to  be  divided  among  the  persons  therein  concerned,  as  to  the 

'*  said 
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''  said  judge,  &c.   shall  seem  reasonable,  (a)  which  certificate  (a)  Tlie  prac- 
**  (before  any  benefit  has  been  made  of  it)  may  be  once  assigned  tice  is  to  make 
'•  over,  and  no  more,  and  the  original  proprietor  or  assignee  shall  orpersortT*^ 
"  by  virtue  thereof  be   discharged   from   all    parish    and   v^ard-  whom  the  certi- 
''  olfices,  within  the  parish  or  ward  wherein  the  felony  was  com-  ficate  is  given 

•  mitted;  and  the  said  certificate  shall  be  enrolled  by  the  clerk  SoL^te^sW  of 

•  of  the  peace  of  the  county  for  the  fee  of  one  shilling:  and  in  its  vahie  to  the 
'  case  any  person  happen  to  be  slain  by  any  such  felons  by  other  witnesses 

**  endeavouring  to  apprehend  them,  his  executors,  &c.  shall  have  partonhe^"^  ^ 
"  the  like  reward.  See."  Crown. 

Sect,  27.  Fourthly.  As  to  burglars  and  felonious  breakers  Housebreakers, 
of  houses.  By  5  Ann.  c.  31.  "Every  person  who  shall  take 
*'  any  one  guilty  of  burglary,  or  the  felonious  breaking  and  en- 
*'  tering  any  house  in  the  day-time,  and  prosecute  them  to  con- 
"  viction,  shall  receive,  above  the  reward  given  by  the  above- 
"  mentioned  statute  of  10  and  11  Will.  3.  the  sum  of  o£^40  within 
'*  one  month  after  such  conviction ;"  concerning  which  the  same 
rules  in  effect  are  prescribed,  as  are  provided  by  the  above-men- 
tioned statute  of  4  and  5  Will,  and  Mary,  c.  8,  concerning  the 
reward  of  £40  to  be  paid  to  those  who  shall  apprehend  a  high- 
wayman. 

t  Sect.  28.  Fifthly,  As  to  offenders  on  the  black  act.     By  9  Offenders  on 
Geo.  I.  c.  22.  s.  12.  "  If  any  person  or  persons  shall  apprehend  the  black  act. 
"  or  cause  to  be  convicted,  any  of  the  offenders  mentioned  in  the 
"  act,  and  shall  be   killed,  or  wounded  so  as  to  lose  an  eye,  or 
*'  the  use  of  any  limb,   in  apprehending  or  securing,   or  endea- 
"  vouring  to  apprehend  or  secure  any  of  the  said  offenders,  upon 
"  proof  thereof  made  at  the  general  quarter  sessions  of  the  peace  By  10  Geo.  2. 
*•  for  the  county  or  place  where  the  ofience  was  or  shall  be  com-  \^'t  ^*^*^^;^* 
**  mitted,  or  the  party  killed,  or  receive  such  wound,  by  the  per-  dons  ofthis 'act, 
"  son  or  persons  so  apprehending  and  causing  the  said  offender  "  for  making  sa- 
*'  to  be  convicted,  or  the  person  or  persons  so  wounded,  or  the  sisfaction  and 
"  executors  or  administrators  of  the  party  killed,  the  justices  of  the  encovmige- 
**  the  said  sessions  shall  give  a  certificate  thereof  to  such  person  ment  of  persons 
"  or  persons  so  wounded,  or  to  the  executors  or  administrators  t<VpPFehend 
*'  of  the  party  so  killed,  by  which  he  or  they  shall  be  entitled  to  extend^ed' to^he 
"  receive  of  the  sheriff  of  the  said  county  the  sum  of  £50,  to  be  destroyers  of 
"  allowed  the  said   sheriff  in  passing  his  accounts  in  the  Exche-  s^^-banks,  &c. 
"  quer ;  which  sum  of  £50  the  said  sherift'  is  hereby  required  to  bindsf  and  set- 
"  pay  within  thirty  days  from  the  day  on  which  the  said  certifi-  ting  fire  to  coal- 
"  cate  shall  be  produced  and  shewn  to  him,  under  the  penalty  of  P'^^oq^o^fo*^*  ^* 
"  forfeiting  the  sum  ofcflO  to   the  said   person  or  persons  to  224. 
"  whom  such  certificate  is  given  ;  for  which  sum  of  c£'lO,  as  well 
"  as  the  said  sum  of  £50,  such  person  may  bring  an  action  upon 
"  the  case  against  the  sheriff,  as  for  money  had  and  received  to 
*'  his  or  their  use." 

t  Sect,  29.  Sixthly,    As   to  discharging  the  hundred  upon  Reward  for  dis- 
hue  and  cry.     By  8  Geo.  2.  c.  I6.  s.  9.    "  Whoever  shall  appre-  charging  the 
"  hend  such  felon  or  felons,  as  described  by,  and  within  the  time  ^""'^''^  '   . 
"  limited  in,  the  act,  whereby  the  hundred  is  actually  discharged, 
"  shall  on  due  proof  thereof  upon  oath  before  two  justices,  be 
"  entitled  to  a  reward  of  c£lO," 

t  Sect. 


124 


OF  ARRESTS  BY  PRIVATE  PERSONS.    Bk.  2. 


Stealing  cattle  f  Sect,  30.  SEVENTHLY,  As  to  Stealing  sheep  or  other  cattle. 
By  14  Geo.  2.  c.  6.  explahied  by  15  Geo.  2.  c.  34.  "  All  and 
"  every  person  and  persons  who  shall  apprehend  and  prosecute 
"  to  conviction,  any  offender  or  offenders  guilty  of  any  of  the  of- 
"  fences  mentioned  in  these  acts,  shall  have  the  sum  often  pounds, 
*'  to  be  paid  within  one  month  after  such  conviction,  by  the 
"  sheriff  where  the  offence  was  committed,  without  any  deduc- 
**  tion  whatsoever,  he  or  they  tendering  a  certificate,  signed  by 
"  the  judge,  before  the  end  of  the  sessions  or  assizes,  certifying 
"  such  conviction,  and  where  the  offence  was  committed,  and 
'*  that  such  offender  was  apprehended  and  prosecuted  by  the 
"  person  or  persons  claiming  the  said  reward  ;  and  on  default  of 
"  payment  within  one  month,  the  sheriff  shall  forfeit  double  the 
"  sum  to  the  party  or  his  representatives." 

t  Sect.  31.  Eighthly,  As  to  felons  convict.  By  l6  Geo.  2. 
c.  15.  8  Geo.  3.  c.  15.  24  Geo.  3.  c.  o6.  and  25  Geo.  3. 
c.  4().  "  Whoever  shall  discover,  apprehend,  and  prosecute  to 
"  conviction  of  felony  without  benefit  of  clergy,  any  felon  or 
"  other  offender  ordered  for  transportation,  or  who  shall  have 
"  agreed  to  transport  himself,  who  shall  be  afterwards  found  at 
*'  large  in  Great  Britain,  without  some  lawful  excuse,  before  the 
"  expiration  of  his  or  their  term,  shall  be  intitled  to  a  reward  of 
"  £'2.0  for  every  such  offender  so  convicted  as  aforesaid,  and  shall 
"  have  the  like  certificate  and  like  payments  as  any  person  may 
"  be  intitled  to  for  apprehending,  prosecuting,  and  convicting  of 
"  highwaymen  (a)." 


Reward  for  ap- 
prehending 
those  who  re- 
turn from  trans- 
portation. 


(a)  Vide  supra, 
section  22. 

Reward  for  ap- 
prehending 
smugglers. 
Vide  8  Geo.  2. 
c.  18.  sect.  8. 
9  Geo.  2.  c.  35. 
sect.  16. 


Actions  to  be 
brought  within 
a  year,  sect,  9. 


t  Sect.  32.  Ninthly,  As  to  smugglers.  By  19  Geo.  2.  c.  34. 
,  6.  "  If  any  officer  or  officers  of  his  Majesty \s  revenue,  or 
other  persons  being  employed  in  the  seizing,  conveying  or  se- 
curing any  wool,  or  other  goods  forfeited  on  account  of  their 
being  prohibited  or  accustomed  goods,  or  on  account  of  the 
duties  chargeable  thereon  not  having  been  paid  or  secured, 
or  by  virtue  of  any  law  made  to  prevent  the  exportation  of 
wool  or  other  goods,  or  in  endeavouring  to  apprehend  any 
offender  against  this  act,  shall  be  beat,  wounded,  maimed,  or 
killed  by  any  offender  against  this  act,  or  the  said  wool  or  other 
goods  so  seized  shall  be  rescued  by  persons  so  armed  as  the 
act  describes  ;  in  all  such  cases  respectively,  the  inhabitants 
of  every  rape  or  lath,  in  such  counties  as  are  divided  into  rapes 
or  laths,  and  in  every  other  county  the  inhabitants  of  every 
hundred  where  such  acts  shall  be  committed,  in  England,  shall 
make  full  satisfaction  and  amends  for  all  the  damages  which 
such  officers  or  persons  shall  respectively  suffer  by  such 
beating,  wounding  and  maiming  respectively,  and  by  the 
loss  of  such  goods  so  seized  and  rescued,  and  shall  also 
pay  the  sum  of  o^lOO  for  each  person  so  killed,  to  the  execu- 
tors or  administrators  of  such  officer  or  other  person  so  killed 
as  aforesaid ;  and  such  respective  officers  and  other  persons, 
and  their  executors  or  administrators,  shall  be,  and  are  hereby 
enabled  to  sue  for  and  recover  such  their  damages,  so  as  the 
sum  to  be  recovered  for  any  such  beating,  wounding,  or  maim- 
ing, shall  not  exceed  £40,  nor  for  the  loss  of  the  goods  c£200, 
against  the  inhabitants  of  the  said  rape  or  lath  in  such  counties 

''  as 
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'^  as  are  divided  into  rapes  and  laths,  and  in  every  other  county 
*'  the  inhabitants  of  every  hundred,  who  by  this  act  shall  be  made 
"  liable  to  answer  all  or   any  part  thereof." — Notice  of  the  of-  These  damages 
fence  must  be  given  to  two  or  more  inhabitants  near  to  the  place  aWy  ta^^ed  upon 
where  it  happens ;  and,  within  eight  days,  the  party  must  de-  the  inhabitants, 
clare,  by  examination  upon  oath,  before  a  justice  of  the  peace,  and  levied  as 
whether  he  knows   the   offender,   pursuant  to  the  directions  of  ^J^^q^^^'  ^' 
8  Geo.  2  ;  and  if  the  offender  be  apprehended  and  convicted 
within  six  months  no  satisfaction  shall  be  made. 

t  Sect.  33.  By  19  Geo.  2.  c.  34.  s.  10.  "  All  and  every  person 
"  and  persons  who  shall  apprehend  and  take,  or  discover  so  that 
"  he  may  be  taken,  any  person  in  England  who  shall  have  been 
'*  advertised  in  the  manner  the  act  directs,  and  shall  not  have 
"  surrendered  him  or  themselves  within  the  forty  days  («),  and  (a)  Vide  the 
*'  cause  him  to  be  brought  before  the  lord  chief  justice  of  the  second  section 
*'  king's  bench,  or  before  any  one  of  the  justices  of  the  said  °  *^^  ^^*' 
"  court,  or  any  one  of  his  Majesty's  justices  of  the  peace  for  Lon- 
*'  don  or  Middlesex  (who  is  hereby  required  to  commit  such 
**  person  to  the  prison  of  Newgate  for  such  felony),  shall  have 
"  and  receive,  for  every  such  person  who  shall  be  so  appre- 
"  hended,  the  sum  of  ^£500,  to  be  paid  within  one  month  after 
"  execution  shall  be  awarded  against  such  offender  so  appre- 
"  hended  and  committed  as  aforesaid  by  the  commissioners  of 
"  the  customs  or  excise  respectively,  who  are  hereby  required  to 
"  receive  the  applications  of  all  such  who  are  concerned  in 
"  such  discovering  or  apprehending  such  offender,  and  determine 
"  who  are  entitled  to  the  said  reward,  and  their  respective  shares 
"  and  proportions  thereof;  and  the  same  shall  be  divided  amongst 
"  such  persons  as  aforesaid,  in  such  shares  and  proportions  as 
'^  to  the  said  commissioners  respectively,  or  to  the  major  part  of 
"  them  shall  seem  reasonable." 

t  Sect.  34.  And  it  is  also  further  enacted,  "  That  if  any  such  Offender  dls- 
'*  offender  against  whom  no  such  order  of  council  shall  have  ^"^^""g' 
*'  been  made,  shall  himself  so  discover  or  apprehend  any  other 
*'  offender,  against  whom  such  order  shall  have  been  made,  he 
''  shall  be  discharged  and  acquitted  of  such  his  own  offence,  and 
"  all  other  the  like  offences  then  before  committed,  and  for  which 
"  no  prosecution  shall  have  been  then  commenced,  and  shall  also 
"  have  his  share  of  the  reward." 

t  Sect.  35.  And  it  is  further  enacted,  "  That  if  any  person  or  Gratuity  in 
"  persons  shall  happen  to  lose  a  limb,  or  an  eye,  or  be  otherwise  <^ase  of  death  or 
'*  grievously  maimed  or  wounded  in  the  apprehending  or  endea-  ^^^^' 
''  vouring  to  apprehend,  or  making  pursuit  after  such  offender 
"  or  offenders,  all  and  every  person  or  persons  so  wounded  and 
"  maimed  as  aforesaid,  shall  upon  application  to  the  commis- 
'*  sioners  of  the  customs  or  excise  respectively  as  aforesaid,  have 
"  and  receive  the  sum  of  fifty  pounds,  over  and  above  any  other 
**  reward  that  he  or  they  may  be  intitled  to   as   an  apprehender 
"  by  virtue  of  this  act ;  and  in  case  any  person  or  persons  shall 
"  happen  to  be   killed  in  the  taking  or  apprehending,  or  endea- 
"  vouring  to   apprehend,    or  in  making  pursuit  after  any  such 
'*  offender  or  offenders,  that  then  the  executors  or  administrators 

^'  of 
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(a)  Vide  tlie 
second  section 
of  the  act. 


Reward  for 
apprehending 
theft-boo  tors. 


The  court  to 
grant  expenses 
of  prosecution. 


of  such  person  or  persons  so  killed  as  aforesaid,  upon  applica- 
tion to  the  commissioners  as  aforesaid,  and  laying  sufficient 
proof  before  them  of  such  person  being  killed  as  aforesaid, 
shall  have  and  receive  the  sum  of  one  hundred  pounds.  All 
which  rewards  before  mentioned  shall  be  paid  to  the  seve- 
ral and  respective  persons  who  shall  become  intitled  thereto  as 
aforesaid,  by  the  receiver-general  of  the  customs,  or  cashier  of 
the  excise  respectively,  upon  an  order  directed  to  them  for  that 
purpose  by  the  commissioners  of  the  customs  or  excise." 

t  Sect.  36.  And  it  is  further  enacted  by  the  said  statute,  par.  1 1 . 
That  if  any  of  the  said  offender  or  offenders  in  England,  at  any 
time  before  order  in  council  made  by  as  by  the  act  is  directed 
{a),  shall  discover  two  or  more  accomplices  therein  to  tlie 
commissioners  of  the  customs  or  excise  respectively,  and  ap- 
prehend them,  or  cause  them  to  be  apprehended,  so  as  they, 
or  two  of  them  at  least,  may  be  brought  to  justice,  and  con- 
victed of  such  offence,  he  or  they  shall  have  and  receive  fifty 
"  pounds  for  every  offender,  and  shall  be  clearly  acquitted  and  dis- 
"  charged  of  his,  her,  or  their  offence,  and  all  other  the  like  of- 
"  fences  before  committed  for  which  no  prosecution  shall  have 
"  been  then  commenced." 

f  Sect.  37.  Tenthly,  As  to  taking  money  to  help  persons  to 
stolen  goods.  By  6  Geo.  I.  c.  23.  s.  9.  and  10.  ''Whoever 
"  shall  discover,  apprehend,  and  prosecute  to  conviction  of  fe- 
"  lony  without  benefit  of  clergy,  any  person  or  persons  for  the 
"  said  offence  of  taking  money  or  other  reward  directly  or  indi- 
'*-rectly  to  help  any  person  to  their  stolen  goods  (such  offender 
"  not  having  apprehended  the  felon  who  stole  the  same,  and 
"  brought  him  or  her  to  trial  for  the  same,  and  given  evidence 
*'  against  him  or  her  as  required  by  law),  shall  be  intitled  to  a 
*'  reward  of  fifty  pounds  for  every  such  offender  so  convicted  as 
*'  aforesaid,  and  shall  have  a  like  certificate,  and  like  payments 
*'  made  without  fee  or  reward,  as  any  person  may  be  intitled  unto 
"  for  apprehending  and  convicting  highwaymen." 

But  these  rewards,  which  the  party  prosecuting  to  conviction 
was  entitled  to  demand,  were  found  by  experience  in  certain 
cases  to  lead  to  mischievous  consequences;  and  therefore,  by 
statute  58  Geo.  3.  c.  70.  reciting  so  much  of  the  statutes  4  and  5 
W.  and  M.  c.  8.  6  and  7  W.  3.  c.  17.  14  Geo.  2.  c.  34.  15  Geo. 
2.  c.  28.  10  and  11  W.  3.  c.  23.  5  Anne,  c.  31.  as  gives  the 
rewards  above  set  forth,  and  also  reciting,  "  that  it  had  been 
found  by  experience  that  the  hope  or  expectation  of  obtaining 
such  reward  had  instigated  evil-disposed  persons  to  entrap  the 
unwary  and  ignorant  into  the  commission  of  offences,  for  which 
they  had  afterwards  been  apprehended  and  prosecuted  to  con- 
viction by  such  conspirators  :"  and  further  reciting  by  s.4.  "  That 
whereas  many  persons  are  deterred  from  prosecuting  persons 
guilty  of  felony,  upon  account  of  the  expense  and  loss  of  time 
attending  such  prosecutions,  wdiereby  the  ends  of  justice  are  fre- 
quently defeated;"  it  is  therefore  enacted,  "  That  from  and  after 
"  the  passing  of  that  act  it  shall  and  may  be  lawful  for  the  court 

"  before 
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"  before  whom  any  person  shall  be  prosecuted  or  tried  for  any 
"  grand  or  petit  larceny  or  other  felony,  and  every  such  court  is 
"  hereby  authorised  and  empowered,  at  the  request  of  the  prose- 
"  cutor,  or  any  other  person  or  persons  who  shall  become  bound 
"  in  any  recognizance  to  his  majesty,  his  heirs  and  successors,  to 
"  prosecute  or  give  evidence,  or  who  shall  be  subpoenaed  to  give 
**  evidence,  against  any  person  or  persons  accused  of  any  grand 
"  or  petit  larceny  or  other  felony,  and  who  shall  appear  to  pro- 
"  secute  and  give  evidence,  or  who  shall  appear  to  the  said  court 
**  to  have  been  active  in  the  apprehension  of  any  person  or 
'*  persons  accused  of  any  of  the  offences  in  the  said  herein-be- 
**  fore  recited  acts  mentioned,  or  any  of  them,  to  order  the 
"  sheriff  or  treasurer  of  the  county  in  which  the  offence  shall 
"  have  been  committed,  to  pay  mito  such  prosecutor  and  wit- 
"  nesses,  and  person  or  persons  concerned  in  such  apprehension 
"  as  aforesaid,  respectively,  as  herein-after  mentioned,  as  well  the 
''costs,  charges,  and  expenses  which  such, prosecutor  shall  be 
"  put  to  in  preferring  the  indictment  or  indictments  against  the 
*'  person  or  persons  so  accused,  as  also  such  sum  and  sums  of 
"  money  as  to  the  said  court  shall  seem  reasonable  and  sufficient 
"  to  reimburse  such  prosecutor  and  witnesses,  and  person  orper- 
*'  sons  concerned  in  such  apprehension  as  aforesaid,  for  the 
"  expenses  they  shall  have  been  put  severally  to  in  attending 
"  before  the  grand  jury  to  prefer  such  indictment  or  indictments, 
"  and  in  otherwise  carrying  on  such  prosecution,  and  also  com- 
'*  pensate  such  prosecutor  and  witnesses,  and  person  or  persons 
"  concerned  in  such  apprehension  as  aforesaid,  respectively,  for 
"  their  loss  of  time  and  trouble  in  such  apprehension  and  prose- 
"  cution  as  aforesaid." 

By  sect.  2.  the  certificate  granted  by  10  and  11  Will.  3.  is  not  ' 
to  be  transferable. 

By  sect.  3.  the  rewards  given  to  the  executors  of  persons 
killed  in  apprehending  burglars  or  robbers  is  saved. 

By  sect.  8.  no  person  is  entitled  to  costs  unless  bound  by 
recognizance  or  suhpanaed,  or  had  written  notice  from  the  pro- 
secutor or  his  attorney  to  attend  the  court. 


CHAP.  XIII. 

OF  ARRESTS  BY  PUBLIC  OFFICERS. 

Arrests  of  offenders  by  public  officers,  are  either  by  virtue  4  Comm.  286. 
of  process  from  some  court  of  record,  or  without  such  process. 

Arrests  of  this  kind  by  virtue  of  such  process,  shall  be  consi- 
dered hereafter  in  their  proper  place. 

Arrests 
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Arrests  by  public  officers  without  such  process,  are  either, 
1.  By  watchmen.  2.  By  constables.  3.  By  bailift's  of  towns; 
or,  4.  By  justices  of  peace. 

Sect.  1.  But  before  I  consider  the  nature  of  each  of  these  in 
particular,  I  shall  take  it  for  granted,  that  wherever  any  such 
arrest  may  be  justified  by  a  private  person,  in  every  such  case 
a  fortiori  it  may  be  justified  by  any  such  officer. 

As  to  arrests  by  watchmen,  I  shall  first  premise  in  what  man- 
ner watch  is  to  be  kept  in  every  town,  and  then  shall  shew  the 
power  of  the  watchmen. 

Sect.  2.  And  First,  As  to  the  keeping  watch  in  every  town, 
it  is  enacted  by  the  statute  of  Winchester,  c.  4.  "  That  from 
"  thenceforth  all  towns  be  kept  as  it  had  been  used  in  times 
**  past,  that  is,  to  wit,  from  the  day  of  Ascension  unto  the  day 
"  of  St.  Michael,  in  every  city  six  men  shall  keep  at  every  gate, 
"in  every  borough  twelve  men,  in  every  town  six  or  four,  ac- 
*'  cording  to  the  number  of  inhabitants  of  the  town,  and  shall 
*'  watch  the  town  continually  all  night,  from  the  sun-setting  to 
''  the  sun-rising." 

Sect.  3:  And  it  is  further  enacted  by  5  Hen.  4.  c.  3.  "  That 
'*  the  watch  to  be  made  upon  the  sea-coasts  through  the  realm, 
"  shall  be  made  by  the  number  of  the  people  in  the  places,  and 
"  in  manner  and  form,  as  they  were  wont  to  be  made  in  times 
"  past,  and  that  in  the  same  case  the  statute  of  Winchester  be 
"  observed  and  kept ;  and  that  in  the  commissions  of  the  peace 
"  this  article  be  put  in,  that  the  justices  of  peace  have  power 
"  thereof  to  make  inquiry  in  their  sessions  from  time  to  time, 
"  and  to  punish  them  which  be  found  in  default  after  the  tenor 
"  of  the  said  statute." 

Sect.  4.  It  hath  been  resolved,  that  a  stranger  who  is  not  an 

(a)  C.  Eliz.  204-.  inhabitant  of  a  town  («)  cannot  be  compelled  by  virtue  of  the 

said  statute  of  Winchester  to  keep  watch  in  it.     But  it  seems  to 

be  agreed,  that  every  inhabitant  is  bound  to  keep  it  in  his  turn, 

(fc)  Vide  Coke     or  to  (b)  find  another  sufficient  person  to  keep  it  for  hini;  from 

Littleton, 70.      whence  it  follows,  that  he  is  indictable  for  a  refusal;    But  it 

(c) C.  Eliz. 204.  is(c)  not  agreed  that  he  may  be  committed  by  the  constable  till 

he  consent  to  do  his  duty. 

2  Hale,  96.  98.       Sect.  5.  As  to  the  power  of  watchmen,  it  is  further  enacted  by 

the  said  statute   of  Winchester,  c.  4.  *'  That  if  any  stranger  do 

"  pass  by  the  watch,  he  shall  be  arrested  until  nioi  ning.     And  if 

"  no  suspicion  be  found,  he  shall  go  quit ;  and  if  they  find  cause 

((i)Thatis,  to     "  of  suspicion,  they  shall  forthwith  deliver  him  to  the  sheriff  (^), 

the  common       <<  q^j  tjj^  sheriff  may  receive  him  without  damage,  and  shall  keep 

^^°  ■  *'  him  safely  until  he  be  acquitted  in   due  manner.     And  if  they 

''  will  not  obey  the  arrest,  they  shall  levy  hue  and  cry  upon  them, 

"  and  such  as  keep  the  town  shall  follow  with  hue  and  cry  with 

*'  all  the  town  and  the   towns  near,  and  so  hue  and  cry  shall  be 

"  made  from  town   to   town,   until  that  they  be  taken,  and  deli- 

"  vered  to  the  sheriff  as  before  is  said :  And  for  the  arrestments 

"  of  such  strangers  none  shall  be  punished." 

.    Sect. 
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Sect.  6.  It  is  holden  that  this  statute  was  made  in  affirmance  Pophara,  208. 
of  the  common  law,  and  that  every  private   person  may  by  the  ^atch.  i73, 
common  law  arrest  any  suspicious  night-walker,  and  detain  him  Daiton]  io4. 
till  he  give  a  good  account  of  himself,  as  hath  been  more  fully  4  Coram.  289. 
shewn  in  the  precedent  chapter,  section  twenty.  Comb.  243. 

c.  31.  if  a  watchman  be  killed  in  apprehending  a  burglar,  his  representatives  are  intitled  to  401. 

As  to  such  arrests  by  constables,  I  shall  endeavour  to  shew. 
How  far  they  may  be  justified  by  their  own  authority ;  and,  How 
far  by  virtue  of  a  warrant  from  a  justice  of  peace. 

And  First,  As  to  the  justifying  of  such  arrests  by  the  con- 
stable's own  authority. 

Sect.  7.  It  seems  difficult  to  find  any  case  wherein  a  constable  Ante  sect.  15. 
is  empowered  to  arrest  a  man  for  a  felony  committed  or  attempted, 
in  which  a  private  person  might  not  as  well  be  justified  in  doing 
it :  But  the  chief  difference   between  the  power  and  duty  of  a 
constable  and  a  private  person,  in  respect  of  such  arrests,  seems 
to  be  this,  that  the  (a)  former  has  the  greater  authority  to  demand  ^a)  3  Inst.  158. 
the  assistance  of  others,  and  is  liable  to  the  severer  fine  for  any  Lamb.  Con- 
neglect  of  this  kind,  and  has  no  sure  way  to  discharge  himself  of  ^^7  ^^^^^  ^  l, 
the    arrest  of   any  person    apprehended  by  him  for  felony,  (b)  3  h.  7. 1  a.      ' 
without  bringing  him  before  a  justice  of  peace  in  order  to  be  2  H.  7. 15  b. 
examined,  as  shall  be  more  fully  shewn  in  the  sixteenth  chapter ;  ^^^  Summary, 
whereas  a  private  person,   having  made  such  an  arrest,  needs  loE.  4. 17. 6. 
only  to  deliver  his  prisoner  into  the  hands  of  the  constable.  2  Hale,  81. 

Douglas,  360. 

Sect.  8.  But  it  is  said,  that  a  constable  hath  authority  not  only 
to  arrest  those  whom  he  shall  see  actually  engaged  in  an  affray, 
but  also  to  detain  them  till  they  find  sureties  of  the  peace,  as 
hath  been  more  fully  shewn  in  the  (c)  First  Book  ;  whereas  a  pri-  (c)Tit."Aflfray." 
vate  person  seems  to  have  no  other  power  in  a  bare  affray,  not 
attended  with  the  danger  of  life,  but  only  to  stay  the  affrayers 
till  the  heat  be  over,  and  then  deliver  them  to  the  constable,  and 
also  to  stop  those  whom  he  shall  see  coming  to  join  either  party: 
But  it  is  difficult  to  find  any  instance  wherein  a  constable  hath 
any  greater  power  than  a  private  person  over  a  breach  of  the 
peace  out  of  his  view;  and  it  seems  clear,  that  he  cannot  justify 
an  arrest  for  any  such  offence,  without  a  warrant  from  a  justice 
of  peace,  &c. 

Secondly,  As  to  the  justifying  such  arrests  by  constables,  by 
virtue  of  a  warrant  from  a  justice  of  peace. 

Sect.  9.  It  seems (^Z)  clear,  that  such  an  arrest  unlawfully  made  (d)  Dyer,  ^u. 
by  a  constable  without  a  warrant,  cannot  be  made  good  by  a  Fitz.  Bar.  248. 
warrant  taken  out  afterwards.      Also  it  hath  been  (e)  holden,  g  Kebie^705. 
that  if  a  constable,  after  he  hath  arrested  the  party  by  force  of  Dalton,  c.  ii7. 
any  such  warrant,  suffer  him  to  go  at  large,  upon  his  promise  to  ('^)  Crom.  148. 
come  again  at  such  a  time  and  find  sureties,  he  cannot  afterwards  ^^tou%^^ii7. 
arrest  him  by  force  of  the  same  warrant.     However,  if  the  party  13  E.4.  9.a. 
return  and  put  himself  again  under  the  custody  of  the  constable, 
It  seems,  that  it  may  be  probably  argued,  that  the  constable  may 
lawfully  detain  him,  and  bring  him  before  the  justice  in  pursu- 
ance of  the  warrant ;  for  if  a  person  taken  by  virtue  of  a  civil 

VOL.  II.  K  process. 
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process,  and  voluntarily  suffered  by  the  sheriff  to  escape,  may  af- 
terwards, upon  his  return  to  the  prison,  be  kept  by  the  sheriff  by 
virtue  of  the  same  process,  unless  the  plaintiff  rather  chuse  to  take 
advantage  of  the  escape  against  the  sheriff;  surely  a  fortiori,  upon 
an  arrest  for  a  crime,  in  which  case  it  is  to  be  presumed  that  the 
public  good  requires  that  the  party  be  brought  to  justice,  it  shall 
likewise  be  lawful  to  detain  a  person  returning  to  the  officer  after 
653  63^^  ^"^^  ^"  escape :   However,  as  the  law  seems  (a)  not  to  be  settled 

Hobart,  202.  in  relation  to  such  an  escape  after  an  arrest  by  virtue  of  a  civil  pro- 
cess, so  neither  doth  it  seem  to  be  clear  in  relation  to  an  escape 
after  an  arrest  by  force  of  such  a  warrant  from  a  justice  of  peace. 

Sect,  10.  But  it  seems  clear,  that  a  constable  cannot  justify 
any  arrest  by  ib)  force  of  a  warrant  from  a  justice  of  peace, 
which  expressly  appears  in  the  face  of  it  to  be  for  an  offence 
(c)'ciomp.  149.  whereof  a  justice  of  peace  hath  no  jurisdiction,  or  to  bring  the  (r) 
Strange,  1002.  party  before  him  at  a  place  out  of  the  county  for  which  he  is  a 
justice. — But  it  seems  that  he  both  may  and  ought  to  execute  a 
general  warrant  to  bring  a  person  before  a  justice  of  peace,  to 
answer  such  matters  as  shall  be  objected  against  him,  on  the  part 
of  the  king,  for  that  the  officer  ought  to  presume  that  the  justice 
hath  a  jurisdiction  of  the  matter  which  he  takes  {d)  conusance  of 
unless  the  contrary  appear  ;  and  it  may  often  endanger  the  escape 
of  the  party  to  make  known  the  crime  he  is  accused  of. 

But  it  seems  to  be  very  questionable,  whether  a  constable  can 
justify  the  execution  of  a  general  warrant  to  search  for  felons, 
or  stolen  goods,  because  such  warrant  seems  to  be  illegal  in 
the  very  face  of  it,  for  that  it  would  be  extremely  hard  to  leave  it 
to  the  discretion  of  a  common  officer  to  arrest  what  persons,  and 
search  what  houses  he  thinks  fit :  And  if  a  justice  cannot  legally 
grant  a  blank  warrant  for  the  arrest  of  a  single  person,  leaving  it  to 
the  party  to  fill  it  up,  surely  he  cannot  grant  such  a  general  war- 
rant, which  might  have  the  effect  of  an  hundred  blank  warrants.  (2) 

Dalton,  c.  117.  Scct.  1 1.  Yet,  perhaps,  it  is  the  better  opinion  at  this  day,  that 
Crompton,  147,  any  constable,  or  even  private  person,  to  whom  a  warrant  shall  be 
Dahon,c.ii8.  directed 

14  H.  8.  16.      See  c.  12.  s.  15.     Cont.4  Inst.     177.    Sura.  93,  94.     Skinner,  568.     Strange,  1002. 


1  Levinz,  21. 
C.  Car.  75. 

2  Keble,  206. 

{h)  14  H.  8.  16. 
Cromp.  147, 
148. 


4  Coram.  288. 

(d)  Dalton, 
c.  117. 

1  Hale,  577. 

2  Hale,  111. 
Crom.  147, 148. 
4  Burr.  1763. 
Cro.  Jac.  81. 

Summary,  93. 

3  Inst.  177. 

4  Coram.  288. 
10  St.  Tr.  426. 
Yet  sec  a  pre- 
cedent of  this 
kind,  Dal t.  114. 


(2)  Mich.  Term,  ^763,  Wilkes  v.  Wood,  in 
trespass  for  assisting  the  King's  messengers  to  en- 
ter and  ransack  the  house  of  the  plaintiff,  by  virtue 
of  a  general  warrant  from  the  secretary  of  state. 
Lord  Camden,  in  his  charge  to  the  jury,  appears 
to  have  explicitlj'  avowed  liis  opinion  of  the  illega- 
lity of  general  warrants.  The  plaintiff  obtained  a 
verdict ;  but  whether  any  measures  were  taken  to 
elude  the  effect  of  it,  is  not  reported.  Loft.  18. 
11  State  Trials,  323.— In  Easter,  1764,  the  same 
learned  judge  confessed  a  bill  of  exceptions  which 
had  been  filed  against  his  opinion,  in  the  case  of 
Money  v.  Leach  ;  and  npon  the  argument  in  Mich. 
Term,  1765,  Lord  Mansfield  and  the  whole  court 
declared  that  general  warrants  to  seize  the  person, 
unless  in  the  cases  specially  authorised  by  acts  of 
parliament,  are  illegal  and  void  ;  that  the  magistrate 
alone  should  exercise  his  discretion,  and  give  cer- 
tain directions  in  the  warrant  to  the  officer ;  that  the 
few  instances  in  which  they  had  been  issued,  arose 
from  the  practice  of  a  particular  office,  not  autho- 
rised by  general  usage  j  and  that  even  antiquity 


itself  could  not  sanctify  a  usage  which  was  funda- 
mentally bad.  1  Black.  562.  3  Burr.  1692. 
1742.  11  State  Trials,  307.  321.  But  this  cause 
went  off  upon  another  ground  ;  and  no  decision  was 
pointedly  made  upon  the  question.  11  State  Trials, 
312.  On  22d  April,  17.56,  however,  the]  House 
of  Commons  passed  a  Resolution  condemning  ge- 
neral warrants,  in  the  case  of  libels  ;  and  lest  this  li- 
raitation  should  impliedly  authorise  the  use  of  them 
upon  other  occasions,  the  House,  three  days  after- 
wards, passed  another  vote,  by  which  the^'  were 
declared  to  be  universally  illegal.  Subsequent  to 
these  Resolutions,  Mr.  Wilkes  commenced  an 
action  against  the  Earl  of  Halifax,  who  had  issued 
a  warrant  to  seize  the  "  authors  of  a  periodical 
paper  called  the  North  Briton,  No.  45  ;"  and  upon 
which  Mr.  Wilkes  had  been  apprehended  and 
confined.  He  obtained  a  verdict  with  consider- 
able damages ;  and  since  that  event  the  courts  of 
law  have  been  silent  upon  this  important  subject. 
11  State  Trials,  323. 
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directed  from  a  justice  of  peace  to  arrest  a  particular  person  for 
felony,  or  any  other  misdemeanor  ivithin  his  jurisdiction,  may  law- 
fully execute  it,  whether  the  person  mentioned  in  it  be  in  truth 
guilty  or  innocent,  and  whether  he  were  before  indicted  of  the 
same  offence  or  not,  and  whether  any  felony  were  in  truth  com- 
mitted or  not.    For  however  the  justice  himself  may  be  punishable 
for  granting  such  a  warrant  without  sufficient  grounds,  it  is  rea- 
sonable that  he  alone  should  be  answerable  for  it,  and  not  the 
officer,  who  is  not  to  examine  or  dispute  the  reasonableness  of  his 
proceeding;  and  therefore  it  seems  that  the  old  books  (cited  in 
the  foregoing  chapter,  sect.  15,  l6.)  which  say  generally,  that  no 
one  can  justify  an  arrest  upon  a  suspicion  of  felony,  unless  he 
himself  suspect  the  party,  and  unless  the  felony  were  in  truth 
committed,  ought  to  be  intended  only  of  arrests  made  by  a  person  (a)  Dalton  sajs 
of  his  own  head,  or  in  obedience  to  the  command  of  a  constable,  tins  power  is 
or  other  such  like  ministerial  officer,  and  not  of  such  as  are  made  ^^^tTces  br^r- 
in  pursuance  of  the  warrant  of  a  justice  of  peace.     For  inasmuch  tue  of  the  first 
as  it  seems  to  have  been  the  constant  and  allowed  practice  of  assignavimus  in 
late,(«)  to  make  out  warrants  on  the  suspicion  of  felony,  before  gj^jj"^  g^^T^ 
any  indictment  hath  been  found  against  the  person  suspected;  forceof  6Edw. 
and  the  same  seems  to  be  countenanced  by   1  and  2  Ph.  and  3.  c.  14. 
Mary,  c.  13.  and  2  and  3  Ph.  and  Mary,  c.  10.  which  direct  in  Dakon,ii8. 
what  manner  persons  brought  before  justices  of  peace  upon  sus-  4  inst.  576. 
picion,  shall  be  examined  in  order  to  their  being  committed  or  6  Modem,  179. 
bailed;  and  since  the  ancient  opinion,(6)  that  a  justice  of  peace  ^Leo^'isr^^ 
cannot  make  out  a  warrant  against  a  man  for  felony  who  has  not  (b)  4  inst.  i7r. 
been  indicted  before,  hath  been  contradicted(c)  by  constant  expe-  14  H.  8.  I6. 
rience;  and  since  in  the  very  same  reportfc?)  in  which  this  rule  is  ^n^?!?^;^!?' 

,    .,    ,  ,  .        .  ^ -^  1  •  (a)14H.  8.  16. 

laid  down,  that  a  justice  ot  peace  cannot  make  a  warrant  against  1  jjale,  149. 
a  person  who  has  not  been  indicted,  it  seems  nevertheless  to  be  B.  Faux  Im- 
agreed,  that  such  a  warrant  is  a  good  justification  for  the  officer;  ?"^t\  , 
and  since   none  of  the   books  (e)  cited  by  Sir  Edward  Coke  to  159. 
maintain  the  contrary  opinion,  mention  the  case  of  an  arrest  by  Ante,  sect.  15. 
force  of  a  warrant  from  a  justice  of  peace,  but  generally  relate  [^\^J^'%^'^^' 
only  to  arrests  by  private  persons  of  their  own  authority,  or  by  533. 
the  command  of  a  constable;  and  since,  too,  the  case,(y")  which  2  Hale, 79. 107. 


no. 
person  by  the  command  of  a  bishop,  for  saying  that  he  was  not  5  h.  7.  4,  5. 


is  fullest  to  the  purpose,  wherein  it  is  resolved  that  an  arrest  of  a  "^ 


bound  to  pay  tithes,  could  not  be  justified  by  force  of  the  sta-  10  H.  7.  17. 
tute(^)  which  authorised  bishops  to  arrest  persons  for  heresy;  ^V^i^oo^' 
for  which  this  reason  is  given  among  others,  that  the  bishop  him-  ^  e.  4.  3.  b. 
self  could  not  justify  such  an  arrest,  and  consequently  could  not  9E.  4.  26.  b. 
authorise  another  to  make  it ;  it  may  be  answered,  that  the  reso-  ?J  ^'  ^'  j^^*  ^* 
lution  in  that  case  doth  not  wholly  depend  upon  this  reason,  but  13  e.  4.  9.  a.* 
rather  perhaps  upon  these,  that  the  bishop's  command  was  by  17E.  4.  5. 
parol  only,  and  not  by  writing;   and  that  the  statute  gave  him  no  L^'  ^'g??" 
jurisdiction  over  points  not  heretical;  and  that  the  power  of  im-  (/)ioH.7.i7. 
prisoning  persons   for   mere  matters   of  opinion  ought  to  be  (^)2H.4.c.i5. 
strictly  construed. 

And  farther,  since  the  person  injured  by  an  arrest  on  a  jus-  ^^ro.  Ehz.  130. 

.'7  ^11  1         •  *'•  1       •        •  1  ^    J   1  Leonard,  187. 

tice  s  warrant,  hath  a  good  action  against  the  justice  who  granted  vide24Geo.  2. 
it,  if  he  did  it  maliciously  of  his  own  head,  in  order  to  oppress  or  c.  44. 
defame  the  party,  without  any  probable  ground  of  suspicion,  J^^^^^q^^'^'^^' 

k  2  there 
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there  is  no  necessity  of  giving  a  farther  remedy  against  the  officer 
who  obeys  the  warrant. 

And  farther,  since  it  is  in  general  a  great  discouragement  to 
officers,  to  subject  them  to  actions  for  endeavouring  to  serve  the 
public,  by  paying  obedience  to  the  precepts  of  those  whose 
officers  they  are;  it  would  certainly  be  very  difficult  at  this  day 
to  maintain  an  action  against  them  for  any  arrest  of  this  kind, 
imless  the  warrant  appear  to  be  for  a  matter  whereof  the  justice 
has  no  jurisdiction.(3) 

C.  Jac.  81.  It  seems,  indeed,  to  be  holden  in  Boucher's  case,  in  Croke's 

Second  Report,  that  where  an  officer  arrests  a  man  by  force  of  a 
warrant  from  a  magistrate,  pro  certis  causis,  without  shewing  any 
cause  in  particular, (4)  he  cannot  justify  himself  in  an  action 
brought  against  him  for  such  arrest,  without  setting  forth  the 
particular  cause  in  his  plea;  and  yet  in  this  very  report  it  seems 
to  be  allowed  that  such  a  general  warrant  is  good;  and  if  so,  it 
seems  strange  that  the  officer  should  not  be  justified  by  setting 
forth  the  truth  of  his  case;(5)  since,  if  there  were  no  good  cause 
to  justify  the  granting  of  the  warrant,  the  magistrate  ought  to  an- 
swer for  it,  not  the  officer. 

Thirdly,  As  to  such  arrests  by  bailiffs  of  towns. 

Sect,  12.  It  is  enacted  by  the  above-mentioned  statute  of  Win- 
chester, c.  4.  *'  That  in  great  towns,  being  walled,  the  gates  shall 
"  be  closed  from  the  sun-setting  until  the  sun-rising,  and  that  no 
"  man  do  lodge  in  the  suburbs,  nor  in  any  place  out  of  the  town, 
**  from  nine  of  the  clock  until  day,  without  his  host  will  answer 
"  for  him:  and  the  bailiffs  of  towns  every  week,  or  at  the  least 
"  every  fifteenth  day,  shall  make  inquiry  of  all  persons  being 
*'  lodged  in  the  suburbs,  or  in  foreign  places  of  the  towns;  and  if 
"  they  do  find  any  that  have  lodged  or  received  any  strangers  or 
'*  suspicious  persons  against  the  peace,  the  bailiffs  shall  do  right 
''  therein."  And  surely  it  cannot  be  doubted  but  that  by  force 
hereof  such  bailiffs  may  lawfully  arrest  and  detain  any  such 
stranger,  being  found  under  probable  circumstances  of  suspicion, 
till  he  shall  give  a  good  account  of  himself. 

Fourthly,  As  to  such  arrests  by  justices  of  peace. 

Sect»  13.  I  shall  first  take  it  for  granted,  that  wherever  an  ar- 
rest of  this  kind  by  a  private  person,  or  inferior  officer,  acting  of 
their  own  authority,  is  either  permitted  or  injoined  by  the  law,  in 
Summary,  93.     every  such  case,  a  fortiori,  such  an  arrest  by  a  justice  of  peace  in 
person,  is  also  permitted  or  injoined. 

Arrests  by  the  command  of  justices  of  peace,  as  such,  are 
either  by  parol;  or  by  warrant. 

And 

(3)  A  warrant  properly  penned  (even  though       a  crime  therein  specified,  will  not  justify  the  officer 
the  magistrate  who  issues  it  should  exceed  his  ju-       who  acts  under  it.     4  Comm.  288. 

risdiction)  will,  by  24  Geo.  2.  c.  44.  at  all  events  (5)  If  a  ground  of  justification  be  found  in  a 

indemnify  the  officer  who  executes  it  ministerially.  special  verdict,  the  defendant  has  no  right  to  avail 

4  Comm.  288.  himself  of  that  finding,   unless   such   ground   is 

(4)  A  warrant  to  apprehend  all  persons  guilty  of  avowed  in  the  plea.  Lord  Camden.   11  St.  Tr.  321. 
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And  First,  as  to  such  arrests  by  parol. 

Sect.  14.  It  seems  that  any  such  justice  may  lawfully,  by  word  Moor,  408. 

of  mouth,  authorise  any  one  to  arrest  another,  who  shall  be  guilty  Ipalton,  c.  ii7. 
,  .  1       y  1  •      1  •  i_    11  u  4  Coram.  289. 

of  any  actual  breach  ot  the  peace  m  his  presence,  or  shall  be  en- 
gaged in  a  riot  in  his  absence,  as  hath  been  more  fully  shewn  in 
the  first  book,  tit.  "  Riots,  &c." 

As  to  such  arrests  by  the  warrant  of  a  justice  of  peace,  I  shall  4 Coram.  287. 
endeavour  to  shew,  in  what  cases  a  warrant  for  such  an  arrest 
may  lawfully  be  made  by  such  a  justice;  in  what  form  it  ought  to 
be  made;  and,  how  it  is  to  be  executed. 

As  to  the  First  Point,  I  shall  consider, 

1.  For  what  offences  such  a  warrant  may  be  granted. 

2.  Upon  what  evidence. 

And  First,  As  to  the  offences  for  which  a  warrant  may  be 
granted  by  a  justice  of  peace. 

Sect.  15.  There  seems  to  be  no  doubt  but  that  it  may  be  law-  Sup.  c  8^  sect. 
fully  granted  by  any  justice  of  peace,  for  treason,  felony,  or  prcc-  ^^'  ^^' ^''• 
munire,  or  any  other  offence  against  the  peace,  as  hath  been  more 
fully  shewn  in  the  chapter  concerning  justices  of  peace. 

Also  it  seems  clear,  that  wherever  a  statute  gives  to  any  one  Dal  ton,  c  iij. 
justice  of  peace  a  jurisdiction  over  any  offence,  or  a  power  to  re-  i^ff^'^'^g'g^^* 
quire  any  person  to  do  a  certain  thing  ordained  by  such  statute, 
it  impliedly  gives  a  power  to  every  such  justice  to  make  out  a 
warrant  to  bring  before  him  any  person  accused  of  such  offence, 
or  compellable  to  do  the  thing  ordained  by  such  statute;  for  it 
cannot  but  be  intended,  that  a  statute  giving  a  person  jurisdiction 
over  an  offence,  doth  mean  also  to  give  him  the  power  incident 
to  all  courts,  of  compelling  the  party  to  come  before  him.  And 
it  would  be  to  little  purpose  to  authorise  a  man  to  require  ano- 
ther to  do  a  thing,  if  it  were  to  be  understood  that  the  person  au- 
thorised had  no  power  to  compel  the  party  to  come  before  him. 

Sect.  ]6.  But  it  seem  that  anciently  no  one  justice  of  peace  Dalton,  c.  iir. 
could  legally  make  out  a  warrant  for  an  offence  against  a  penal  ^-  I^eace,  6. 
statute,  or  other  misdemeanor,  cognisable  only  by  a  sessions  of 
two  or  more  justices ;  for  that  one  single  justice  of  peace  hath  no 
jurisdiction  of  such  offence,  and  regularly  those  only  who  have 
jurisdiction  over  a  cause  can  award  process  concerning  it.     Yet  6  Modern,  179, 
the  long,  constant,  universal,  and  uncontrolled  practice  of  justices 
of  peace  seems  to  have  altered  the  law  in  this  particular,  and  to 
have  given  them  an  authority  in  relation  to  such  arrests,  not  now 
to  be  disputed. 

Sect.  17.  But  I  do  not  find  any  good  authority,  that  a  justice  Summary,  39. 
can  justify  sending  2l  general  warrant  to  search  all  suspected  ^^  ^^•'^'- 1^^' 
houses  in  general  for  stolen  goods, (6)  as  hath  been  more  fully  V^^^  ^"'^^' 
shewn  iu  the  tenth  section. 


Secondly, 

(6)  In  November,  1762,  the  Earl  of  Halifax,  Mr.  Entick  and  his  papers.  On  trespass,  the  jurors 
secretary  of  state,  issued  a  warrant  "  to  search  for  found  a  special  verdict;  and  in  Mich.  6  Geo.  3. 
"  John  Entick,  the  author,  or  one  concerned  in  Lord  Camden  delivered  the  judgment  of  the  court, 
••  writing  the  Mouitor."    The  messengers  seiaed      That  a  warrant  to  seize  aud  carry  away  papers  in 

the 
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2  Hale,  108, 

109. 

6  Mod.  379. 

Qu.  Dalt.  lir. 

Con.  14  H.  8. 

16. 

4  Conira.  287. 


Cro.  Eliz.  130. 
1  Leonard,  18. 
1  Black.  562. 
And  see  the 
case  of  Ledwick 
V.  Catch  pole, 
Caldecot's 
cases,  291. 

4  Inst.  177. 
Summary,  93. 
Sup.  sect.  10. 
c.  12.  sect  15. 


C.  Eliz.  130. 
1  Leonard,  187, 


1  D.  Abr.  179. 
Carthew,  492. 


4  Burn,  382. 


(aM  Hale,  577. 

2  Hale,  111. 
Dalt.  c.  117. 

3  Inst.  76. 
1411.8.  16. 
(6)  Dalton,  c. 
117.121. 


Secondly,  As  to  the  evidence  ou  which  such  a  warrant  is  to 
be  granted. 

Sect.  18.  It  seems  probable  that  the  practice  of  justices  of 
peace,  in  relation  to  this  matter  also,  is  now  become  a  law,  and 
that  any  justice  of  peace  may  justify  the  granting  of  a  warrant  for 
the  arrest  of  any  person  upon  strong  grounds  of  suspicion  for  a 
felony,  or  other  misdemeanor,  before  any  indictment  hath  been 
found  against  hitn.  Yet  inasmuch  as  justices  of  peace  claim  this 
power  rather  by  connivance  than  any  express  warrant  of  law,  and 
since  the  undue  execution  of  it  may  prove  so  highly  prejudicial 
to  the  reputation  as  well  as  liberty  of  the  party,  a  justice  of  peace 
cannot  well  be  too  tender  in  his  proceedings  of  this  kind,  and 
seems  to  be  punishable  not  only  at  the  suit  of  the  king,  but  also  of 
the  party  grieved,  if  he  grant  any  such  warrant  groundlessly  and 
maliciously,  without  such  a  probable  cause  as  might  induce  a 
candid  and  impartial  man  to  suspect  the  party  to  be  guilty. 

Sect,  19.  And  since  both  Coke  and  Hale  seem  to  disapprove 
of  such  warrants  granted  upon  suspicion,  and  the  old  books  seem 
generally  to  disallow  all  arrest  for  the  suspicion  of  felony  made 
by  any  other  person  whatsoever,  except  the  very  person  who  hath 
the  suspicion,  it  is  certainly  a  safe  way  of  proceeding  for  him  who 
hath  the  suspicion,  to  make  the  arrest  in  his  proper  person,  and 
to  get  a  warrant  from  a  justice  of  peace  to  the  constable  to  keep 
the  peace. 

Sect.  20.  And  perhaps  there  may  be  this  difference  between 
the  warrant  of  a  justice  of  peace  for  such  causes  which  he  has  not 
authority  to  hear  and  determine  as  judge  without  the  concurrence 
of  others,  and  such  warrant  for  an  offence  which  he  may  so  deter- 
mine without  the  concurrence  of  any  other,  that  in  the  former 
case,  inasmuch  as  he  rather  proceeds  ministerially  than  judicially, 
if  he  act  corruptly,  he  is  liable  to  an  action  at  the  suit  of  the 
party,  as  well  as  to  an  information  at  the  suit  of  the  king:  but  in 
the  latter  case  he  is  punishable  only  at  the  suit  of  the  king,  for 
that  regularly  no  man  is  liable  to  an  action  for  what  he  doth  as 
judge. 

As  to  the  Second  Point,  viz.  In  what  form  such  a  warrant 
is  to  be  made;  I  shall  lay  down  the  following  rules: 

Sect.  21.  First,  That  (a)  it  ought  to  be  under  the  hand  and 
seal  of  the  justice  who  makes  it  out. 

Sect.  22.  Secondly,  That  it  (b)  ought  to  set  forth  the  year 
and  day  wherein  it  is  made,  that,  in  an  action  brought  upon  an 
arrest  made  by  virtue  of  it,  it  may  appear  to  have  been  prior  to 
such  arrest. 

Sect. 


the  case  of  a  seditious  libel  is  illegal  and  void. — 
His  Lordship  said,  that  warrants  to  search  for 
stolen  goods  had  crept  into  the  law  by  impercepti- 
ble practice;  that  it  is  the  onl^'  case  of  the  kind  to 
be  met  with  ;  and  that  the  law  proceeds  in  it  with 
great  caution.  For  1st,  There  must  be  a  full  charge, 
npon  oath,  of  a  theft  committed.  2dly,  Tiie  owner 
must  swear  that,  the  goods  are  lodged  in  such  a 
place,    odly,  He  must  attend  at  the  execution  of 


the  warrant  to  shew  them  to  the  officer,  who  must 
see  that  they  answer  the  description.  And  lastly. 
The  owner  must  abide  the  event  at  his  peril;  for 
if  the  goods  are  not  found,  he  is  a  trespasser;  and 
the  officer,  being  an  innocent  person,  will  be 
always  a  ready  and  convenient  witness  against 
him.  11  State  Trials,  321.  Vide  also  2  Hale, 
113. 151. 
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Sect,  23.  Thirdly,  That  it  is  (c)  safe,  but  perhaps  not  neces-  (c)  Dalton,  c. 

sary,  in  the  body  of  the  warrant  to  shew  the  place  where  it  was  Lamb.^85,  86. 

made ;  yet  it  seems  necessary  to  set  forth  the  county  in  the  mar-  Crompton,  147. 

irin  at  least,  if  it  be  not  set  forth  in  the  body.  232,  &c. 

^  *  J  ^  ^  4  Burn,  383. 

Sect,  24.  Fourthly,  That  it  may  be  made  either  in  the  name 
of  the  king,  or  of  the  justice  himself,  as  appears  from  the  prece- 
dents above  referred  to. 

Sect,  25.  Fifthly,  (t/)  That  if  it  be  for  the  peace  or  good  (^)Dalt.c.ii7. 
behaviour,  it  is  advisable  to  set  forth  the  special  cause  upon  ^^^2lfi\\,' 
which  it  is  granted;  but  if  it  be  for  treason  or  felony,  or  other  * 
offence  of  an  enormous  nature,  it  is  said,  that  it  is  not  necessary 
to  set  it  forth;  and  it  seems  to  be  rather  discretionary  than  ne- 
cessary to  set  it  forth  in  any  case. 

Sect.Q.Q.  Sixthly,  (g)  That  such  a  warrant  may  be  either  («)Dalt.  c.  ii7. 
general,  to  bring  the  party  before  any  justice  of  peace  of  the  \^f^^%l\ 
county;  or  special,  to  bring  him  before  the  justice  only  who  b.  Peace,  9. 
granted  it. 

Sect,  27,  Seventhly,  (/)  That  it  may  be  directed  to  the  (/)Dalt.c. 
sheriff,  bailiff,  constable,  or  to  any  indifferent  person  by  name,  ^J'  ^47^ 
who  is  no  officer;  for  that  the  justice  may  authorise  any  one  to  14, H.  8.  16. 
be  his  officer,  whom  he  pleases  to  make  such ;  yet  it  is  most  advis-  B.  Peace,  6. 
able  to  direct  it  to  the  constable  of  the  precinct  wherein  it  is  to  Ld.^Rav^  i?92. 
be  executed  (g),  for  that  no  other  constable,  and  a  fortiori  no  (g)  Salk.*i76. 
private  person,  is  compellable  to  serve  it.  1  Hale,  582. 

*  ,       rr.  ,^  .XI  1  2  Hale,  110, 

As  to  the  Ihird  Point,  viz.  In  what  manner  such  warrant 

is  to  be  executed,  1  shall  lay  down  the  following  rules : 

Sect.  28.  First,  That  a  bailiff,   or  a  constable,  if  they  be 
sworn,  and  commonly  known  to  be  officers,  and  act  within  their 
own  precincts,  need  not  shew  their  warrant  to  the  party,  not- 
withstanding he  demand  the  sight  of  it ;  but  that  these  and  all 
other  persons  whatsoever  making  an  arrest,  ought  to  acquaint 
the  party  with  the  substance  of  their  warrants,  and  that  all  pri-  8  E.  4.  I4»i 
vate  persons  to  whom  such  warrants  shall  be  directed,  and  even  ^'^J^'  ^*  ^* 
officers,  if  they  be  not  sworn  and  commonly  known,  and  even  g  q^^^'  gg] 
these,  if  they  act  out  of  their  own  precincts,  must  shew  their  i  Hale,  583. 
M  arrants,  if  demanded,     f  And  therefore  it  is  enacted  by  27  ^  ^^^^>  ^^^' 
Geo.  2.  c.  20.  that  in  all  cases  where  any  justice  of  the  peace  is 
required  or  empowered  by  any  statute  to  issue  a  warrant  of  dis-  vjde  also  24 
tress  for  the  levying   any  penalty  inflicted,   or  sum  of  money  Geo.  2.  c.  44. 
thereby  directed  to  be  paid,  "  the  officer  executing  such  warrant, 
"  if  required,  shall  shew  the  same  to  the  person  whose  goods 
"  and  chattels  are  distrained,  and  shall  suffer  a  copy  thereof  to 
"  be  taken.'' 

Sect,  29.  Secondly,   That  the  sheriff  having  such  warrant  Dalton,  c.  117, 
directed  to  him,  may  authorise  others  to  execute  it;  but  that  8E.4. 14. 
every  other  person  to  whom  it  is  directed,  must  personally  exe- 
cute it;  yet  it  seems,  that  any  one  may  lawfully  assist  him. 

Sect,  30.  Thirdly,  That  if  a  warrant  be  generally  directed  Carthew,  508. 
to  all  constables,  no  one  can  execute  it  out  of  his  own  precinct ;  f'^^j^'^Q^' 
but  if  it  be  directed  to  a  particular  constable  by  name,  he  may  2  Hale!  no* 
execute  it  any  where  within  the  jurisdiction  of  the  justice.  Ld-  Rajm.  546. 

•^  '^  4Comm.  288. 

CHAP. 


(     136    ) 


Bk. 


CHAP.  XIV. 


(o)  27  Ass.  35. 

4  Inst.  177. 

5  Co.  91,  9'2. 
Dalton,  c.  78. 
52  Hale,  103. 
116,  117. 
Summary,  90. 
F.Execu.  25.2. 
Foster,  320. 

Foster,  321. 
2  Hale,  117. 


(b)  27  Ass.  35. 
12  Co.  131. 

4  Inst.  131. 

(c)  Moor,  606. 
668. 

(d)  Dalton, 
c.  78. 

Crompton,  170 
Foster,  136. 

(e)  Moor,  606. 
668. 

C.  Eliz.  908. 
Yelverton,  28. 
Dalton,  c.  78. 
(/)  2  Jones, 
233,  234. 
But  in  this  case 
the  officer  must 
shew  the  war- 
rant if  required 


WHERE  DOORS  MAY  BE  BROKEN  OPEN  IN 
ORDER  TO  MAKE  AN  ARREST. 

And  now  I  am  to  consider  in  what  cases  it  is  lawful  to  break 
open  doors,  in  order  to  apprehend  offenders. 

And  to  this  purpose  I  shall  premise,  that  the  law  doth  never 
allow  of  such  (a)  extremities  but  in  cases  of  necessity ;  and 
therefore,  that  no  one  can  justify  the  breaking  open  another's 
doors  to  make  an  arrest,  unless  he  first  signify  (I)  to  those  in  the 
house  the  cause  of  his  coming,  and  request  them  to  give  him 
admittance. 

Sect.  2.  But  where  a  person  authorised  to  arrest  another  who 
is  sheltered  in  a  house,  is  denied  quietly  to  enter  into  it,  in  order 
to  take  him,  it  seems  generally  to  be  agreed,  that  he  may  justify 
breaking  open  the  doors  in  the  following  instances : 

Sect.  3.  First,  Upon  a  (b)  capias  grounded  on  an  indictment 
for  any  crime  whatsoever :  or  upon  a  (c)  capias  from  the  (d) 
King's  Bench  or  Chancery,  to  compel  a  man  to  find  sureties  for 
the  peace  or  good  behaviour :  or  even  upon  a  warrant  from  a 
justice  of  peace  for  such  purpose. 

Sect.  4.  Secondly,  Upon  a  (e)  capias  utlagatum,  or  capias 
pro  fine,  in  any  action  whatsoever. 

Sect.  5.  Thirdly,  Upon  the  (f)  warrant  of  a  justice  of 
peace,  for  the  levying  of  a  forfeiture  in  execution  of  a  judgment 
or  conviction  for  it  grounded  on  any  statute  which  gives  the 
whole,  or  but  part  of  such  forfeiture  to  the  king,  and  authorises 
the  justice  of  peace  to  give  such  judgment  or  conviction  for  it. 


Sect.  6.  Fourthly,  Where  a  {g)  forcible  entry  or  detainer  is 
Vide  c.  13.  sect,  either  found  by  inquisition  before  justices  of  peace,  or  appears 
28.  upon  their  view. 

(g)  Dalt  c.  22  ^ 

Sect.  7.  Fifthly,  (h)  Where  one  known  to  have  committed  a 
treason  or  felony,  or  to  (i)  have  given  another  a  dangerous 
wound,  is  pursued,  either  with  or  without  a  warrant,  by  a  con- 
stable or  private  person.  But  where  one  lies  under  a  probable 
Suspicion  only,  and  is  not  indicted,  it  seems  the  better  (/c)  opinion 
at  this  day,  that  no  one  can  justify  the  breaking  open  doors  in 
order  to  apprehend  him. 

Sect.  8.   Sixthly,  Where  an  (/)  affray  is  made  in  a  house  in 
the  view  or  hearing  of  a  constable ;   or  where  those  who  have 
made  an  affray  in  his  presence  fly  to  a  house,  and  are  immediately 
pursued  by  him,  and  he  is  not  suffered  to  enter,  in  order  to  sup- 
press 
2  Hale,  95.     Cromp.  170.     Dalton,  c.  78.     B.  F.  Imprison.  6. 

as  a  mere  trespasser,  but  claims  to  act  under  a 
proper  authority,  provided  the  officer  had  in  fact 
a  legal  warrant.     Foster,  137. 


and  78. 
(/i)  Summary, 
90.  93. 
1  Hale,  588, 
589. 

Dalton,  c.  78. 
13  E.  4.  9. 
(0  13  E.  3.  7. 
(k)  Summ.  91. 
4  Inst.  117. 
Con.  13  E.  4.  9, 
B.  Cor.  159. 
Dalt.  c.  78. 
F.  Barr.  110. 
Foster,  321. 
Vide  1  Hale, 
583.  contra. 
(0  Sura.  134. 

(l)  No  precise  form  of  words  is  required  to  be 
used  in  giving  notice.  It  is  sufficient  if  the  party 
is  made  acquahited  that  the  officer  does  not  come 
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press  the  affray  in  the  first  case,  or  to  apprehend  the  affrayers  in 
either  case. 

Sect.  9'  Seventhly,  Wherever  a  (a)  person  is  lawfully  ar-  (a)  6  Mod.  i73, 
rested,  for  any  cause,  and  afterwards  escapes,  and  shelters  him  ^^f*  ^^^* 
in  a  house.  Salkeld.Vg. 

Sect.  10.  Also  it  is  enacted  by  3  and  4  Jac,  1.  s.  35.  "  That  gRoii/iss/ 
"  upon  any  lawful  writ,  warrant,  or  process  awarded   to  any  Ld.  Raym. 
"  sheriff  or  other  officer,  for  the  taking  of  any  popish  recusant,  i?^^*      ^ 
"  standing  excommunicated  for  such  recusancy,  it  shall  be  law-  ' 

*'  ful,  if  need  be,  to  break  open  any  house." 

Sect.  11.  But  it  hath  been  resolved,  that  where  justices  of 
peace  are,  by  virtue  of  a  statute,  authorised  to  require  persons  to 
come  before  them,  to  take  certain  oaths  prescribed  by  such 
statute,  the  officer  cannot  lawfully  break  open  the  doors  of  the 
persons  who  shall  be  named  in  any  warrant  made  in  pursuance 
of  such  statute,  in  order  to  be  brought  before  the  justices  to  take 
such  oath,  because  such  warrant  is  not  grounded  on  a  precedent 
offence ;  neither  doth  it  appear,  that  the  party  either  is  or  will  be 
guilty  of  any:  But  it  seems  clear,  that  if  an  officer  enter  into  Palm.  52, 53. 
any  house  to  serve  any  such  warrant,  and  the  doors  of  the  house  ^''°*  ^^^'  ^^^' 
be  locked  upon  him,  being  in  such  house,  he  or  his  friends  may  '  "^ 

justify  breaking  them  open,  in  order  to  regain  his  liberty;  for 
that  even  in  the  execution  of  civil  process,  the  law  allows  of  the 
breaking  open  doors  in  the  like  circumstances. 


CHAP. 


(    las   ) 


Bk.  2. 


CHAP.  XV. 


OF  BAIL. 


Summary,  98. 
Cromp.  154. 
2  Hale,  120, 
121. 


(a)  2  Hale,  124. 
Dalton,  c.  114. 
Lambard,  340. 
4  Inst.  180. 
(6)1  Rich.  3.  3. 
3  H.  7.  3. 
(c)  Summary, 
96. 
Dalton,  c.  114. 


And  now  I  am  to  consider  in  what  manner,  and  in  what  cases, 
offenders  are  to  be  bailed. 

As  to  which  it  is  to  be  observed,  that  wherever  a  person  is 
brought  before  a  justice  of  peace  upon  an  accusation  of  treason 
or  felony,  he  must  be  either  bailed  or  committed,  unless  it  mani- 
festly appear  that  no  such  crime  was  committed,  or  that  the  cause 
for  which  alone  the  party  was  suspected,  was  totally  groundless  ; 
in  which  cases  only  it  is  lawful  to  discharge  him  without  bail. 

For  the  better  understanding  of  the  nature  of  bail,  I  shall  con- 
sider the  following  points. 

1.  The  nature  of  bail  and  mainprize  in  general. 

2.  What  shall  be  said  to  be  sufficient  bail. 

3.  The  offence  of  taking  insufficient  bail. 

4.  The  offence  of  granting  it  where  it  ought  to  be  denied. 

5.  The  offence  of  denying,  delaying,  or  obstructing  it  where 
it  ought  to  be  granted, 

6.  In  what  cases  it  is  grantable. 

7.  In  what  form  it  is  to  be  taken. 

8.  What  shall  forfeit  his  recognizance. 

And  First,  As  to  the  nature  of  bail  and  mainprize  in  general, 
I  shall  endeavour  to  shew.  First,  In  what  respects  they  agree  f 
and.  Secondly,  In  what  they  differ. 

Sect,  2.  As  to  the  first  particular,  it  seems  that  the  words 
"  bail"  and  "mainprize,"  are  often  used  promiscuously  in  our(«) 
law-books  and  (J))  acts  of  parliament,  as  signifying  one  and  the 
same  thing.  And  it  is  (t)  certain,  that  bail  and  mainprize  agree 
in  this  notion,  that  they  save  a  man  from  imprisonment  in  the 
common  gaol,  by  his  friends  undertaking  for  him  before  certain 
persons  for  that  purpose  authorised,  that  he  shall  appear  at  a 
certain  day,  and  answer  the  crime  with  which  he  is  charged,  and 
be  justified  by  law. 


Sect.  3.  As  to  the  second  particular,  the  chief,  if  not  the  (d) 
only  difference  between  bail  and  mainprize  seems  to  be  this,  that 
a  man's  mainpernors  are  (e)  barely  his  sureties,  and  cannot 
justify  the  detaining  or  imprisoning  of  him  themselves,  in  order 
to  secure  his  appearance ;  but  that  a  man's  bail  are  looked  upon 
as  his  {f)  gaolers  of  his  own  choosing,  and  that  the  (g)  person 

bailed 


(d)  4  lust.  179, 
180. 

(e)  F.  Mainp. 
12,  13. 

B.  Mainp.  89. 
Coke,  B.  and 
Mainp.  c.  3. 
and  the  books 
cited  under  let- 
ters f.  g.  h.  Con.  4.  H.  6.  8.  pi.  21.  32  H.  6.  4.  pi.  3.  (/)  1  Hale,  325.  2  Hale,  35.  124,  125 
Summary,  98.  F.  Mainp.  12,  13.  {g)  S.  P.  C.  64.  21  H.  7.  33.  pi.  26.  22  H.  6.  59.  pi.  13.  39  H 
6.  27.  pi.  39.    33  H.  6.  4.  pi.  3.    Sup.  c.  6,  sect.  4. 
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bailed  is  in  the  eye  of  the  law,  for  many  purposes,  esteemed  to 

be  as  much  in  the  prison  of  the  court  by  which  he  is  bailed,  as 

if  he  were  in  the  actual  custody  of  the  proper  gaoler.     But  I  do 

not  find  this  point  clearly  settled  in  relation  to  any  other  court  (a)  F.  Malnp. 

besides  the  King's  Bench,  as  hath  been  more  fully  shewn  ch.  6.  12, 13. 

sect.  4.     However  it  seems  certain,  in  every  bailment,  that  if  3  ^ainp  "9.* 

the  party  bailed  he  (a)  suspected  by  his  bail  as  likely  to  deceive  eModemi  231. 

them,   he  may  be  detained  by  them,  and  enforced  to  appear  247. 

according  to  the  condition  of  the  recognizance,  or  may  be  (b)  L  gy^if/* 

brought  by  them  before  the  justice  of  peace,  by  whom  he  shall  96. 

be  committed,  unless  he  find  new  sureties.  Dalton,  c.  114. 

As  to  the  Second  Point,  viz.  What  shall  be  said  to  be  suffi- 
cient bail. 

Sect.  4.    It  seems  to  be  (c)  agreed,  that  no  person  ought  in  (c)  2  Hale,  121. 
any  case  to  be  bailed  for  felony  by  less  than  two  sureties ;  and  Summary,  97. 
it  is  {(I)  said  to  be  the  practice  of  the  King's  Bench,  not  to  admit  lo^'cokCioi** 
any  person  to  bail  upon  a  habeas  corpus  on  a  commitment  for  (</)  sty.  Reg. 
treason  or  felony  without  four  sureties.  (1)     Also  (e)  it  seems  to  J^i^. 
have  been   anciently  an  established  rule,  that  none  under  the  /«)  i^alton/c. 
degree  of  subsidy-men  should  be  admitted  to  bail  any  person  70  and  114. 
for  a  capital  crime  :     But  the  manner  of  granting  taxes  by  way  Summary,  97. 
of  subsidy  having  been  of  late  for  many  years  disused,  this  rule 
at  present  seems  to  be  of  little  use.     But  the  only  sure  way  of 
proceeding  in  this  case,  is  to  take  care  that  every  one  of  the  bail 
be  of  ability  sufficient  to   answer  the  sum  in  which  they   are 
bound,  which  (f)  ought  never  to  be  less  than  forty  pounds  for  a  (/)  Dalton,  c. 
capital  crime,  but  may  be  as  much  higher  as  the  justices  in  dis-  114. 
cretion  shall  think  fit  to  require,  upon  consideration  of  the  ability  Nummary,  97. 
and  quality  of  the  prisoner,  and  the  nature  of  the  offence.     And 
if  it  shall  seem  doubtful,  whether  the  persons  who  offer  them- 
selves to  be  sureties,  be  able  to  answer  such  sum,  it  is  (g)  said,  (^)Dalt.  c. 
that  the  person  who  is  to  take  the  bail,  may  examine  them  on  ii4. 
their  oaths  concerning  their  sufficiency.     And  if  a  person  who  g  Hale  ^125. 
has  power  to  take  bail  be  so  far  imposed  upon  as  to  suffer  a 
prisoner  to  be  bailed  by  insufficient  persons,  it  is  said,  that  either  gummar    96 
he,  or  any  other  person  who  hath  power  to  bail  him,  may  require  Dalt.  c.  70  and 
the  party  to  find  better  sureties,  and  to  enter  into  a  new  recog-  114. 
nizance  with  them,  and  may  commit  him  on  his  refusal,  for  that 
insufficient  sureties  are  as  no  sureties. 

Sect.  5.  But  justices  must  take  care,  that  under  pretence  of 
demanding  sufficient  surety,  they  do  not  make  so  excessive  a 
demand,  as  in  effect  amounts  to  a  denial  of  bail;  for  this  is 
looked  on  as  a  great  grievance,  and  is  complained  of  as  such  by 
1  Will,  and  Mary,  sess.  2.  by  which  it  is  declared,  "  that  exces- 
"  sive  bail  ought  not  to  be  required." 

As  to  the  Third  Point,  vi^.  The  offence  of  taking  insuffi- 
cient bail. 

Sect.  6.  It  seems  clear,  that  wherever  a  sheriff,  in  pursuance 

of 

(1)  In  felony  four  persons  are  required  for  bail ;  tioned  in  the  notice,  otherwise  the  Court  will  re- 
but for  any  inferior  offence  two  are  sufficient.  In  ject  the  whole.  Lon|  Mansfield,  Rex  v.  Bolton, 
both  cases  the  number  of  the  bail  must  be  men.-      Mich.  23  Geo.  3.    M.S.  Leach. 
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of  the  statute  of  Westminster,  c.  15.  or  justices  of  peace,  in  pur- 
suance of  the  subsequent  statutes,  grounded  on  the  said  statute 
of  Westminster  the  first,  and  set  forth  more  at  large  in  the  follow- 
ing part  of  this  chapter,  shall  admit  any  person  to  bail  for  felony. 
Vide  sup.  c.  6.    with  insufficient  sureties,  who  shall  not  afterwards  appear  accord- 
sect.  10,11,  &c.  jj^g  tQ  tJie  condition  of  the  recognizance,  the  justices  of  assize 
Summary,  Vt!*   ^"^^7*  ^J  ^^''^^  ^^  ^''  Edw.  1.  c.  3.  commonly  called  the  statute 
dejinibus  levatis,  impose  such  fine  on  such  sheriff  or  justices  of 
peace,  as  to  such  justices  of  assize  in  their  discretion  shall  seem 
proper.     But  if  a  prisoner,  who  is  bailed  by  insufficient  sureties, 
do  appear  according  to  the  condition  of  the   recognizance,  it 
seems  that  those  who  admitted  him  to  bail  are  safe,  inasmuch  as 
^  the  end  of  the  law  is  answered,  and  the  appearance  of  the  pri- 

soner as  effectually  procured  by  such  sureties,  as  if  they  had  been 
never  so  sufficient. 

As  to  the  Fourth  Point,  viz.  The  offence  of  granting  bail 
where  it  ought  to  be  denied. 

5.  P.  C.  33. 77.  Sect,  7.  There  is  no  doubt  but  that  the  bailing  of  a  person 
26  E.  3. 39.  ^,j^Q  jg  ,jQ^  bailable  by  law,  is  punishable  either  at  common  law, 
F.  Coimie',  246.  ^s  a  negligent  escape,  as  shall  be  more  fully  shewn  in  the  chapter 
Summ.  97. 113.  concerning  Escapes,  or  as  an  offence  against  the  several  statutes 
iHale,o96,597.  concerning  bail. 

Sect,  8.  And  first  it  is  enacted  by  the  statute  of  Westminster 
the  first,  c.  15.  "  That  if  the  sheriff,  or  any  other,  let  any  go  at 
"  large  by  surety,  that  is  not  replevisable,  if  he  be  sheriff,  or  con- 
"  stable,  or  any  other  bailiff  of  fee  which  hath  keeping  of  prisons, 
"  and  be  thereof  attainted,  he  shall  lose  his  fee  and  office  for 
"  ever.  And  if  the  undersheriff,  constable,  or  bailiff  of  such  as 
"  have  fee  for  keeping  of  prisons,  do  it  contrary  to  the  will  of  his 
"  lord,  or  any  other  bailiff  being  not  of  fee,  they  shall  have  three 
"  years  imprisonment,  and  make  fine  at  the  king's  pleasure." 

Videsup.  c.  6.  Sect.  9-  Also  it  is  enacted  by  27  Edw.  1.  commonly  called  the 
sect.  11, 12,  &c.  statute  dejinibus  levatis,  c.  3.  >' That  the  justices  assigned  to 
"  take  assizes,  8lc.  when  they  deliver  the  gaols,  &c.  shall  inquire 
"if  sheriffs,  or  any  other,  have  let  out  by  replevin  prisoners  not 
"  replevisable,  or  have  offended  in  any  thing  contrary  to  the  form 
**  of  the  said  statute  of  Westminster  the  first,  and  whom  they 
"  shall  find  guilty  they  shall  chasten  and  punish  in  all  things, 
"  according  to  the  form  of  the  said  statute." 

Sect.  10.  And  it  is  further  enacted  by  4  Edw.  3.  c.  Q.  "  That 
"  at  the  time  of  the  assignment  of  keepers  of  the  peace,  mention 
"  shall  be  made,  that  such  as  shall  be  indicted,  or  taken  by  them, 
"  shall  not  be  left  to  mainprize  by  the  sheriffs,  nor  by  none  other 
"  ministers,  if  they  be  not  mainpernable  by  law;  nor  that  none 
"  who  are  indicted  shall  be  delivered  but  by  the  common  law. 
Vide  supra,  c.     "  And  that  the  justices  assigned  to  deliver  the  gaols,  shall  have 

6.  sect.  13, 14.    «  power  to  inquire  of  sherifts,  gaolers  and  others,  in  whose  ward 

*'  such  persons  indicted,  shall  be,  if  they  make  deliverance, 
**  or  let  to  mainprize,  any  so  indicted,  which  be  not  mainper- 
*'  nable ;  and  to  punish  the  said  sheriffs,  gaolers,  and  others,  if 
"  they  do  any  thing  against  the  said  act." 

Sect. 


Dak.  c.  114. 
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Sect.  11.  And  it  is  enacted  by  1  and  2  Philip  and  Mary,  c.  13. 
'*  That  no  justice  or  justices  of  peace  shall  let  to  bail  or  main- 
"  prize  any  person  or  persons  which,  for  any  oftence  or  offences, 
**  by  them,  or  any  of  them,  committed,  be  declared  not  to  be  re- 
•*  plevised  or  bailed,  or  be  forbidden  to  be  replevised  or  bailed, 
"  by  the  above-mentioned  statute  of  Westminster  the  first,  c.  15. 
"  And  that  the  justices  of  gaol-delivery  of  the  place  where  such 
"justices  of  the  peace  shall  be  guilty  of  such  offence,  upon  due 
"  proof  thereof,  by  examination  before  them,  shall,  for  every  such 
"  offence,  set  such  line  on  every  such  justice,  as  the  same  justices 
"  of  gaol-delivery  shall  think  meet,  &c." 

Sect.  12.    It  hath  been  resolved,  that  it  is  no  excuse  for  jus-  Popham,  60. 
tices  of  peace  admitting  a  person  to  bail  who  was  in  truth  com-  Dalton,  c.  114. 
mitted  for  a  cause  not  bailable  by  law,  that  they  did  not  know  that 
he  was  committed  for  such  cause,  and  that  no  other  cause  of  his 
commitment  was  mentioned  in  his  mittimus  but  the  suspicion  of 
felony;  for  that  they  ought,  at  their  peril,  to  have  informed  them-  2  Strange,  1216. 
selves  of  the  cause  for  which  the  party  was  committed,  that  they 
might  be  satisfied  that  he  was  bailable  by  law. 

As  to  the  Fifth  Point,  viz.  The  offence  of  denying,  delay- 
ing, or  obstructing  bail,  where  it  ought  to  be  granted. 

Sect.  13.    This   seems  to  be  a  misdemeanor,  not  only  by  the  Vide  14H. 7.7. 
statute,  but  also  by  the  common  law,  and  punishable  thereby  as  Suramary,  97. 
an  offence  against  the  liberty  of  the  subject,  not  only  by  action  at 
the  suit  of  the  party  wrongfully  imprisoned,  but  also  by  indict- 
ment at  the  suit  of  the  king. 

Sect.  14.    But  it  seems  clear  that  he  who  has  power  to  bail  Summary,  97. 
another  is  not  bound  to  demand  of  him  to  find  sureties,  and  to  ^^'*'  *^-  ^i^- 
forbear  committing  him  till  he  shall  refuse  to  find  them ;  but  b.  Peace,  7.' 
may  well  justify  his  commitment,  unless  the  party  himself  shall  B.  Mainp.  29. 
offer  his  sureties. 

Sect.  15.  The  principal  statutes  relating  to  this  offence  are  the 
above-mentioned  statute  of  Westminster  the  first,  c.  15;  the  sta- 
tute definihus,  27  Edw.  1.  c.  3.  and  31  Car.  2.  c.  2.  commonly 
called  the  habeas  corpus  act;  by  the  first  whereof  it  is  enacted, 
''  That  if  any  with-hold  prisoners  replevisable,  after  that  they 
"  have  offered  sufficient  surety,  he  shall  pay  a  grievous  amercia- 
''  ment  to  the  king.  And  if  he  take  any  reward  for  the  deliver- 
"  ance  of  such,  he  shall  pay  double  to  the  prisoner,  and  also  shall 
''  be  in  the  great  mercy  of  the  king."  And  by  the  latter  of  the 
said  statutes  it  is  enacted,  ''  That  justices  of  assize  shall  inquire  3  Coram.  136. 
"  if  sheriffs,  or  any  other,  have  offended  in  any  thing  contrary 
"  to  the  said  statute  of  Westminster,  and  whom  they  shall  find 
"  guilty  they  shall  punish  in  all  things  according  to  the  form  of 
''  the  said  statute." 

Sect.  16.  Also  it  is  recited  by  the  above-mentioned  statute  of 
3 1  Car.  2.  that  great  delays  have  been  used  by  sheriffs,  gaolers, 
and  other  officers,  to  whose  custody  the  king's  subjects  had  been 
committed  for  criminal,  or  supposed  criminal,  matters,  in  making 
return  of  writs  of  habeas  corpus,  by  standing  out  an  alias  and  plu- 
ries,  and  sometimes  more;  and  by  other  shifts  to  avoid  their 

yielding 


142  OF  BAIL.  Bk.2. 

yielding  obedience  to  such  writs,  contrary  to  their  duty,  and  the 
known  laws  of  the  land,  whereby  many  subjects  have  been  long 
detained  in  prison,  in  such  cases  where  by  law  they  were  bail- 
able, &c.  And  thereupon  it  is  enacted,  "  That  whensoever  any 
"  person  shall  bring  any  habeas  corpus,  directed  unto  any  person 
"  whatsoever,  for  any  person  in  his  custody,  and  the  said  writ 
"  shall  be  served  upon  the  said  officer,  or  left  at  the  gaol  or  pri- 
*'  son  with  any  of  the  under-officers,  under-keepers,  or  deputy  of 
"  the  said  officers  or  keepers,  that  the  said  officer  or  officers,  his 
"  or  their  under  under-officers,  under-keepers,  or  deputies,  shall, 
"  within  three  days  after  such  service  thereof,  (unless  the  cora- 
**  mitment  were  for  treason  or  felony,  plainly  and  specially(2)  ex- 
"  pressed  in  the  warrant  of  commitment,)  upon  payment  or  ten- 
"  der  of  the  charges  of  bringing  the  said  prisoner,  to  be  ascertained 
*'  by  the  judge  or  court  that  awarded  the  same,  and  endorsed  on 
"  the  said  writ,  not  exceeding  twelve-pence  per  mile,  and  on  se- 
"  curity  given  by  his  own  bond  to  pay  the  charges  of  carrying 
"  back  the  prisoner,  if  he  should  be  remanded,  and  that  he  will 
'*  not  make  any  escape  by  the  way,  make  return  of  such  w  rit,  and 
"  bring,  or  cause  to  be  brought,  the  body  of  the  party  so  com- 
"  mitted,  or  restrained,  unto,  or  before,  the  lord  chancellor,  or 
**  lord  keeper,  the  judges  or  barons  of  the  court  from  which  the 
"  said  writ  shall  issue,  or  such  other  persons  before  whom  the 
"  said  writ  is  made  returnable,  according  to  the  command  there- 
"  of;  and  shall  then  likewise  certify  the  true  causes  of  his  de- 
"  tainer  or  imprisonment,  unless  the  commitment  be  in  a  place 
"  beyond  twenty  miles  distance,  &c.;  and  if  beyond  the  distance 
"  of  tw^enty,  and  not  above  one  hundred  miles,  then  within  the 
*'  space  of  ten  days  ;  and  if  beyond  the  distance  of  one  hundred 
"  miles,  then  within  the  space  of  twenty  days." 

SComra.  136.  Sect.  1?.    And  by  31  Car.  2.  c.  2.  s.  3.  it  is  farther  enacted, 

*'  That  all  such  writs  shall  be  marked  in  this  manner,  per  statu- 
\*  tumtricesimo  primo  Carolisecundi,  regis;  and  shall  be  signed(3) 
''  by  the  person  that  awards  the  same.'* 

And  by  31  Car.  2.  c.  2.  "  If  any  person  shall   be,  or  stand, 

*'  committed  or  detained  as  aforesaid,  for  any  crime,  unless  for 

(a)  10  Modern,  *<  treason  or  felony,  plainly  expressed  in  the  warrant (o)  of  com- 

o?^*      -.  Ar.       *'  mitment,  in  the  vacation  time,  it  shall  be  lawful  for  such  per- 

Strange,  142.  *  .        ,  i        •       /    ^     i  i  • 

308.  "  son  so  committed  or  detamed,  (other  than  persons  convict,  or 

2  Burrow,  765.  *'  in  execution  by  legal  process,)  or  any  one  on  his  behalf,  to 
"  complain  to  the  lord  chancellor,  or  lord  keeper,  or  any  justice 
"  of  either  bench,  or  baron  of  the  exchequer,  of  the  degree  of  the 
"  coif;  and  the  said  lord  chancellor,  &c.  justice,  or  baron,  on 
"  view  of  the  copy  of  the  warrant  of  commitment,  or  other- 
"  wise  on  oath  that  it  was  denied,  or  authorised  and  required,  on 
*'  request  in  writing  by  such  person,  or  any  in  his  behalf,  attested 

"  and 

(2)  Not  for  treason  or  felony  in  general,  but  the  offence  may  be. — 1  Burn,  151.     But  in  Lord 

treason  for  countofeiting  the  king's  coin,  or  felony  Montgomery's  case,  10  Mod.  334.  it  is  said,  that  a 

fen-  stealing  the  goods  of  such  a  one  to  such  an  amount,  commitment  for  treason  generally  is  good, 

and  the  like.     Therefore  if  a  constable,  upon  his  N.  B.    The  King's  Bench  may  bail  though  the 

own  authority,  carry  an  offender  to  gaol,  which  he  habeas  corpus  act  is  suspended.     Vide  8  Modern, 

may  do  by  4  Edw.  3.  c.  10.  without  any  warrant  93.     Salkeld,  103.     2  St.  Tr.  386. 

of  commitment  from  a  justice  of  peace,  he  would  (3)  If  the  writ  is  not  signed,  it  need  not  be 

have  a  right  to  be  bailed  upon  this  act,  whatever  obeyed.    Rex  v.  Roddam,  Cowper,  67^. 
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"  and  subscribed  by  two  witnesses,  (4)  who  were  present  at  thfe 
"  delivery  of  the  same,  to  grant  an  habeas  corpus  under  the  seal  of 
*'  the  court  whereof  he  shall  be  one  of  the  judges,  to  be  directed 
**  to  the  officer,  in  whose  custody  the  party  shall  be  returnable 
*'  immediate  before  the  said  lord  chancellor,  &c.  justice,  or 
''  baron." 

*'  And  it  is  further  enacted,  that  on  service  thereof  as  afore- 
"  said,  the  officer,  &c.  in  whose  custody  the  party  is,  shall,  within 
"  the  times  respectively  before  limited,  bring  him  before  the  said 
"  lord  chancellor,  justice,  or  baron,  before  whom  the  said  writ  is 
*'  returnable ;  and  in  case  of  his  absence,  before  any  other  of 
"  them,  with  the  return  of  such  writ,  and  the  true  causes  of  the 
"  commitment  and  detainer.  (5) 

"  And  that  thereupon,  within  two  days  after  the  party  shall  be 
"  brought  before  them,  (6)  the  said  lord  chancellor,  justice,  or 
*'  baron,  before  whom  the  prisoner  shall  be  brought  as  aforesaid, 
"  shall  discharge  the  said  prisoner  from  his  imprisonment,  taking 
*'  his  recognizance,  with  one  or  more  sureties,  in  any  sum  ac- 
"  cording  to  their  discretions,  having  regard  to  the  quality  of  the 
'*  prisoner  and  nature  of  the  offence,  for  his  appearance  in  the 
*'  King's  Bench  the  Term  following,  or  in  such  other  court 
"  wherein  the  offence  is  properly  cognizable,  as  the  case  shall  re-  (a)  2  inst.  55. 
*'  quire ;  and  then  shall  certify  the  said  writ,  with  the  return  2  Hale,  143. 
"  thereof,  and  the  recognizance,  into  such  court;  unless  it  be  Jj?^    1^^* 

I  1  •  1  1       1     1  noil  "^  i-/ora.  JUig. 

"  made  appear  to  the  said  lord  chancellor,  cCc.  that  the  party  so  458. 
"  committed  is  detained  upon  a  legal  process,  order,  or  warrant,  1  Wilson,  154. 
"  out  of  some  court  that  hath  jurisdiction  of  criminal  matters;  or  gtra^^e^^^* 
*'  by  some  warrant  signed  and  sealed  with  the  hand  and  seal  of  794.  fgg. 
"  any  of  the  said  justices  or  barons,  or  some  justice  or  justices  of  Lord  Raym. 
**  the  peace,  for  such  matters  or  offences,  for  the  which  by  law  J?^'**.^^  ^^^ 

,     .      ^  .       '       .  1     -1   t  1     » /    \  Bur.  460. 606. 

"  the  prisoner  IS  not  bailable,   {a)  1991.1115. 

1434. 

Sect,  18.  But  it  is  provided,  par.  4.  "  That  if  any  person  shall 
"  have  wilfully  neglected,  by  the  space  of  two  whole  Terms  after 
"  his  imprisonment,  to  pray  a  habeas  corpus  for  his  enlargement, 
^'  he  shall  not  have  a  habeas  corpus  to  be  granted  in  vacation 
"  time,  in  pursuance  of  this  act." 

Sect.  19.    And   it  is  further  enacted,  par.  5.  "That  if  any  No  privilege 
'*  officer,  &c.  shall  neglect,  or  refuse,  to  make  the  returns  afore-  ^*^'  excuse  a 
"  said,  or  to  bring  the  body  of  the  prisoner,  according  to  the  £1?  the°writ  ^^" 
"  command  of  the  said  writ,  within  the  respective  times  afore-  1  Burrow,  613. 
"  said,  or  shall  not,  within  six  hours  after  demand,  deliver  a  true  ^^^^  ^^^° 
^'  copy  of  the  commitment,  &c.,  he  shall  forfeit  for  the  first  sS9!T\5. 
"  offence  c£lOO,  for  the  second  ofSOO,  and  be  made  incapable  to  Ld.  Raym.  580, 
"  hold  his  office,  &c."  603. 

Sect.  20.  And  it  is  further  enacted,  par.  6.  "  That  no  person 
**  who  shall  be  set  at  large  upon  any  habeas  corpus,  shall  be  again 

''  imprisoned 

(4)  One  witness,  and  an  affidavit  that  the  other  (6)  If  a  person  is  too  infirm  to  be  brought  into 
is  sick,  is  sufficient.     Comb.  6.                                      court,  the  court  will  order  the  party  to  be  at- 

(5)  For  the  certainty  required  in  the  return,       tended,  &c.    Vide  2  Burrow,  1099.    3  Burrow, 
vide  Douglas,  159.     Wilson,  154.     Lord  Rayra.       1363. 

586.618.     Fort.  272.    Strange,  404.  915.     An- 
drews, 281. 
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Salkeld,  103. 
Comber.  6. 
Lucas,  429. 
1  Show.  190. 
3  Com.  Dig. 
455. 


4  Coram.  137. 
Burrow,  856. 
1437. 

Rex  V.  Bevan, 
B.  R.  Mich. 
Terra,  1789. 

b.  1.  c.  72.  sect. 
6,  and  b.  2. 

c.  1.  sect.  17. 


"  imprisoned  for  the  same  offence  by  any  person  whatsoever, 
"  other  than  by  the  legal  order  and  process  of  such  court  wherein 
"  he  shall  be  bound  by  recognizance  to  appear,  or  other  court 
"  having  jurisdiction  of  the  cause,  on  pain  of  0^500." 

Sect.  21 .  And  it  is  further  enacted,  par.  7.  "  That  if  any  person 
"  who  shall  be  committed  for  treason  or  felony,  plainly  and  spe- 
'•'  cially  expressed  in  the  warrant  of  commitment,  upon  his  prayer 
'*  or  petition  in  open  court,  the  first  week  of  the  Term,  or  the 
"  first  day  of  the  sessions  of  oi/er  and  terminer,  or  general  gaol- 
*'  delivery,  to  be  brought  to  his  trial,  shall  not  be  indicted  some 
**  time  in  the  next  Term,  sessions  of  oi/er  and  terminer,  or  gene- 
"  ral  gaol-delivery,  after  such  commitment,  the  justices  of  the 
"  said  court  shall,  upon  motion  in  open  court,  the  last  day  of  the 
"  Term  or  sessions,  set  at  liberty  the  prisoner  upon  bail ;  unless 
'*  it  appear  upon  oath  that  the  witnesses  for  the  king  could  not 
'*  be  produced  the  same  Term,  &c.  And  if  such  prisoner,  upon 
"  his  prayer,  &c.  shall  not  be  indicted  and  tried  the  second  Term, 
"  or  sessions,  he  shall  be  discharged  from  his  imprisonment." 

Sect.  22.  And  it  is  further  enacted,  par.  10.  '*  That  it  shall  be 
**  lawful  for  any  prisoner,  as  aforesaid,  to  move  and  obtain  his 
"  habeas  corpus,  as  well  out  of  the  Chancery  or  Exchequer,  as  the 
"  King's  Bench  or  Common  Pleas :  and  if  the  said  lord  chancel- 
"  lor  or  lord  keeper,  or  any  judge  or  judges,  baron  or  barons,  for 
"  the  time  being,  of  the  degree  of  the  coif,  of  any  of  the  courts 
**  aforesaid,  in  the  vacation  time, (7)  upon  view  of  the  copy  of  a 
"  warrant  of  commitment  or  detainer,  or  on  oath  made  that  such 
"  copy  was  denied,  shall  deny  any  writ  of  habeas  corpus,  by  this 
"  act  required  to  be  granted,  being  moved  for  as  aforesaid,  they 
'*  shall  severally  forfeit  to  the  party  grieved,  the  sum  of  five  hun- 
"  dred  pounds." 

Sect.  23.  But  it  is  provided,  par.  18.  "  That  after  the  assizes 
"  proclaimed  for  that  county  where  the  prisoner  is  detained,  no 
"  person  shall  be  removed  from  the  common  gaol  upon  any 
"  habeas  corpus  granted  in  pursuance  of  this  act,  but  upon  such 
"  habeas  corpus  shall  be  brought  before  the  judge  of  assize  in 
"  open  court,  who  thereupon  shall  do  what  to  justice  shall  apper- 
"  tain." 

But  it  is  provided,  nevertheless,  par.  19-  "  That  after  the 
"  assizes  are  ended,  any  person  detained  may  have  his  habeas 
"  corpus,  according  to  the  direction  of  this  act." 

Sect.  24.  It  is  observable  that  this  statute  makes  the  judges 
liable  to  an  action  at  the  suit  of  the  party  grieved  in  one  case 
only,  which  is  the  refusing  to  award  a  habeas  corpus  in  vacation 
time ;  and  seems  to  leave  it  to  their  discretion  in  all  other  cases, 
to  pursue  its  directions  in  the  same  manner  as  they  ought  to  exe- 
cute all  other  laws,  without  making  them  subject  to  the  action  of 
the  party,  or  to  any  other  express  penalty  or  forfeiture :  and  this 


is 


(7)  A  notion  prevailed,  that  all  writs  of  habeas 
corpus  granted  in  vacation  expired  on  the  com- 
menceraent  of  the  Terra;  but  Lord  Mansfield, 
Hill.  31  Geo.  2.  declared  the  unanimous  opinion 
of  the  court,  that  such  notion  was  ill  founded ;  that 


a  person  might  be  brought  into  coui-t  upon  a  habeas 
corpus  issued  in  vacation ;  and  that  to  require  a 
new  writ  would  be  attended  with  delay  and  ex- 
pense, without  the  least  reason  or  utility.  1  Bur- 
row, 460.  542.  606.  608. 
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is  most  agreeable  to  the  general  reason  of  the  law,  which  regu- 
larly will  not  suffer  a  judge  to  be  liable  to  an  action  for  what  he 
does  as  judge. 

As  to  the  SiKTH  Point,  viz.  In  what  cases  bail  is  grantable,  I 
shall  endeavour  to  shew, 

1.  Where  it  is  grantable  by  a  sheriff. 

2.  Where  by  a  justice  of  peace. 

3.  Where  by  justices  of  gaol-delivery. 

4.  Where  by  the  courts  of  Westminster-Hall. 

As  to  the  First  Point,  I  shall  consider,  where  bail  is  grant- 
able  by  a  sheriff  ejT  officio;  and,  where  by  virtue  of  a  vmt. 

Sect.  25.    As  to  the  first  particular,  it  is  holden  by  some,(a)  (a)I)alis.ii. 
that,  by  the  common  law  the  sheriff  might,  by  virtue  of  his  office,  ?I^?^'^  *^    ^ 
as  principal  conservator  of  the  peace,  bail  any  person  arrested  on  Reg.  83. 169. 
suspicion  of  felony,  or  for  any  other  offence  which  is  bailable.       S.P.C.74. 

F.  Corone,  297. 
Cont.  2  Inst.  190. 

Sect.  26.  Also  it  hath  been  holden,(6)  that  a  constable  had  the  (i)  Dalis.ii. 
like  power  by  the  common  law:  and  it  may  (c) probably  be  in-  Con.  2  Inst. 
ferred,  from  the  recitals  of  the  writs  of  mainprize  in  the  Register,  ^^^p     ^ 
that,  by  the  common  law,  the  sheriff  had  power  to  bail  persons 
indicted  of  larceny  in  ^{d)  court-leet,  and  also  persons  indicted  ((i) Reg.  270. 
as  (d)  accessaries  to   a  felon,  and  persons  appealed  by  (e)   ap~  (e)  Reg.  269. 
provers,  after  the  death  of  the  approvers,  &c.     But  it  seems  that 
the   sheriff  (y)   had   no  power  ex  officio,  to  bail  any  person  in-  (/)  Reg.  133. 
dieted  of  any  crime  before  justices  of  peace.     And  it  is  certain,  270,27i. 
(g)  that  neither  the  sheriff  nor  constable  could,  in  any  of  the  (g)  Sup.  8. 
cases  abovementioned,  take  bail  by  recognizance  but  only  by  sect.  4,5. 
obligation.     And  some  (A)  have  holden,  that  the  statutes  which  (/i)D°ali3on*ii. 
empower  justices  of  the  peace  to  admit  persons  to  bail  on  an 
accusation  of  felony,  and  particularly  prescribe  in  what  manner 
they  shall  do  it,  have  taken  away  all  power  of  this  kind  from 
the   sheriff  and  constable ;  yet  others  seem  to  be  of  another 
opinion,  because  the  said  statutes  are  wholly  in  the  affirmative. 

Sect.  27.  But  it  seems  certain  (i)  that,  by  the  common  law,  the  a)  sum.  106. 
sheriff  might  bail  any  person  who  was   indicted   before  him,  at  2  Hale,  148, 
his  torn,  for  felony,  or  any  other  crime  that  is  bailable :  because  ^^^• 
he  might  both  award  process  and  also  give  judgment  against  the  Register,  269. 
person  so  indicted  :  and  it  is  a  general  {k)  rule,  that  whoever  is  (k)  Lamb,  342. 
judge  of  the  offence  may  bail  the  offender.   But  it  is  holden,  that  at  ^'*^- 
this  day  the  sheriff  has  lost  his  power  (/),  by  reason  of  1  Edw.  4.  2  inst.  190! 
c.  2.  set  forth  more  at  large  c.  10.  s.  74.  by  which  it  is  enacted,  (/)  Vide 
**  That  the  sheriff  shall  not  proceed  on  any  such  indictment,  but  ^  ^^'^^'^'!^X 

t(     u   u  -^  ^      ^1  r  •  r    1  ff  Strange,  479. 

snail  remove  it  to  the  next  sessions  or  the  peace.  and  the  case 

of  Bengough  v.  Rossiter,  4  Term  Rep.  505. 

Sect.  28.  As  to  the  second  particular,  it  seems,  that  bail  is 
grantable  by  a  sheriff  by  virtue  of  the  following  writs,  viz. 
1.  Th'dt  oi  odio  et  alia.  2.  That  oi  mainprise ;  and,  3.  That  of 
homine  replegiando. 

VOL.  II.  L  But 
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(a)  Reg.  269. 
270. 

(b)  F.  N.  B. 
250. 

3  Coram.  128. 
1  Hale,  141. 
Reg.  269. 
Coke  on  Ball 
and  Mainprise, 
ch.  3.  and  10. 
270,271.    (e) 


(/)  Sum.  104. 
Ig)  2  Inst.  190. 


(/OF.N.B. 

250. 

4  Inst.  182. 

Coke,  B.  and 

Mainp.  c.  10. 

Vide  sup.  10. 

sect.  72.  74. 


2  Hale,  142. 


F.  N.  B.  66, 
67,  68. 
Reg.  78,  79. 


F.  N.  B.  68. 
2  Hale,  141. 


Vide  sup.  sect. 
26. 


(t)  1  Sid.  210. 
Skin.  61.  76. 
227.  231. 
Carth.  286. 
Farresly,  9. 

3  Comm.  129. 

4  Modern,  IBS. 


But  having  already,  in  Book  1.  c.  11.  s.  20  &  24.  incidentally 
shewn  the  nature  of  the  first  of  these  writs,  which  seem  to  be 
in  great  measure  obsolete  at  this  day,  I  shall  refer  the  reader  to 
what  is  there  said  concerning  it. 

Sect.  29.  Secondly,  Of  the  writ  of  mainprise  little  notice  is 
taken  in  the  late  books;  yet  the  law  relating  to  it  seems  to  be 
still  in  force  in  many  cases  ;  and  consequently  in  such  cases, 
those  who  are  bailable,  and  have  been  refused  the  benefit  of  bail, 
may  still  by  virtue  thereof  be  delivered  out  of  prison  (upon  their 
finding  sureties  (a)  to  the  sheriff*  that  they  will  appear  and  an- 
swer to  the  crimes  alleged  against  them,  before  the  justices  in 
the  writ  mentioned,  &c.)  as  those  (b)  who  are  imprisoned  for  a 
slight  suspicion  of  felony,  or  indicted  of  larceny  (c)  before  the 
steward  of  a  leet,  or  of  trespass  (d)  before  justices  of  peace,  and 
many  other  (e)  persons,  all  which  it  will  be  needless  to  enume- 
rate. 

c)  F.  N.  B.  250.  Register,  269.    2  Inst.  290.    (d)  F.  N.  B.  250, 251.    Register,  130. 
i".  N.  B.  250,  251.     Register,  269,  &c. 

Sect.  30.  But  as  to  that  which  is  said  in  general,  both  by  Sir 
Matthew  Hale  (f)  and  Sir  Edward  Coke,  (g)  in  relation  to  this 
matter,  from  which  it  may  »eem  to  have  been  the  opinion  of 
those  authors,  that  no  writ  of  mainprise  is  grantable  at  this  day, 
it  may  be  answered,  that  this  is  to  be  understood  (//)  only  of  the 
writ  of  mainprise  for  persons  indicted  before  the  sheriff'  in  his 
torn,  in  relation  to  whom  he  has  no  judicial  power  at  this  day, 
and  consequently  no  power  to  bail  them,  ex  officio  ;  from  whence 
it  follows  that  the  writ  of  mainprise  for  such  persons,  being 
grounded  on  a  suggestion  that  the  sheriff"  had  unjustly  refused 
before  to  admit  them  to  bail,  cannot  now  be  proper,  because  he 
cannot  be  said  to  have  unjustly  refused  to  do  a  thing  which  he 
had  no  power  to  do.  But  this  can  be  no  manner  of  reason 
why  the  writ  of  mainprise  should  not  be  still  grantable  in  other 
cases. 

Sect.Sl.  Thirdly,  As  to  the  writ  of  homine  replegiando, 
there  seems  to  be  no  doubt  but  that  at  the  common  law  the 
sheriff*  might  deliver  any  persons  out  of  prison  by  virtue  of  this 
writ,  except  in  those  special  cases  mentioned  in  the  statute  of 
Westminster  the  First,  c.  15.  which  is  set  forth  more  at  large  in 
the  next  section :  and  if  he  had  returned,  that  the  plaintiff*  had 
been  eloigned  out  of  the  county  by  the  defendant,  he  might 
afterward,  by  virtue  of  a  capias  in  withernam  against  such  de- 
fendant, whether  he  were  a  peer  or  commoner,  have  taken  and 
imprisoned  him  till  the  plaintiff*  should  be  replevied.  But  the 
writ  of  homine  replegiando  has  been  much  disused  of  late,  in  such 
cases  wherein  justices  of  peace  have  been  authorized  to  admit 
persons  to  bail ;  yet  whether  the  statutes  which  gave  such  autho- 
rity to  justices  of  peace,  being  wholly  in  the  affirmative,  do  take 
away  the  sheriff" 's  power  in  the  cases  mentioned  in  those  sta- 
tutes, may  deserve  to  be  considered.  However,  there  can  be  no 
doubt  but  that  in  other  cases  the  writ  of  homine  replegiando,  {i) 
and  capias  in  tvithernam,  are  very  proper  and  eff^ectual  reme- 
dies. 

Sect. 
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Sect,  32.  But  for  the  better  understanding  the  sheriff's  power 
in  this  particular,  I  shall  set  down,  and  endeavour  to  explain  so 
much  of  the  said  statute  of  Westminster  the  First,  c.  15,  as 
relates  to  it,  which  is  enacted  as  followeth  :—'*  Forasmuch  as  g  Hale,  127. 
'*  sheriffs,  and  others  who  have  taken  and  kept  in  prison  persons  to  136. 
"  detected  of  felony,  and  incontinent  have  let  out  by  replevin 
"  such  as  were  not  replevisable,  and  have  kept  in  prison  such  as 
"  were  replevisable,  because  they  would  gain  of  the  one  party, 
"  and  grieve  the  other :  And  forasmuch  as  before  this  time  it 
"  was  not  determined  which  persons  were  replevisable,  and 
*'  which  not ;  but  only  those  that  were  taken  for  the  death  of  a 
*'  man,  or  by  commandment  of  the  king,  or  of  the  justices,  or  for 
"  the  forest :  It  is  provided,  and  by  the  king  commanded,  that 
*'  such  prisoners  as  before  were  outlawed,  and  they  which  have 
"  abjured  the  realm,  pro  vers,  and  such  as  be  taken  with  the 
''manner,  (a)  and  those  which  have  broken  the  king's  prison,  (a)  See  sect.  41. 
"  thieves  openly  defamed  and  known,  and  such  as  be  appealed 
"  by  provers,  so  long  as  the  provers  be  living  (if  they  be  not  of 
*'  good  name),  and  such  as  be  taken  for  house-burning  feloniously 
"  done,  or  for  false  money,  or  for  counterfeiting  the  king's  seal, 
*'  or  persons  excommunicate,  taken  at  the  request  of  the  bishop, 
"  or  for  manifest  offences,  or  for  treason  touching  the  king  him- 
*'  self,  shall  be  in  no  wise  replevisable  by  the  common  writ,  nor 
*'  without  writ :  But  such  as  be  indicted  of  larceny  by  inquests 
'*  taken  before  sheriffs,  or  bailiffs  by  their  office,  or  of  light  sus- 
**  picion,  or  for  petit  larceny,  that  amounteth  not  above  the  value 
*'  of  twelvepence,  if  they  were  not  accused  of  some  other  larceny  2  Inst.  190. 
■**  aforetime,  or  accused  of  receipt  of  thieves  or  felons,  or  of  com- 
*'  mandment,  or  force,  or  of  aid  in  felony  done,  or  accused  of 
'*  some  other  trespass,  for  which  one  ought  not  to  lose  life  or 
*'  member,  and  a  man  approved  by  a  prover  after  the  death  of 
**  the  prover  (if  he  be  no  common  thief,  nor  defamed),  shall  be 
''  henceforth  let  out  by  sufficient  surety,  whereof  the  sheriff  will 
"  be  answerable,  and  that  without  giving  aught  of  their  goods." 

For  the  better  exposition  hereof,  I  shall  distinctly  consider, — 
First,  That  part  of  the  preamble  which  declares,  what  persons 
had  always  been  agreed  not  to  be  replevisable. — Secondly,  That 
part  of  the  purview  which  shews  what  other  persons  shall  not  be 
replevisable; — and.  Thirdly,  That  which  shews  what  persons 
shall  be  replevisable. 

Of  those  who  by  the  preamble  are  declared  to  have  always 
been  agreed  to  be  irreplevisable,  there  are  four  kinds. — 1.  Those  2  Hale  129. 
who  are  taken  for  the  death  of  a  man. — 2.  Those  who  are  taken  to  132. 
by  the  commandment  of  the  king. — 3.  Those  who  are  taken  by 
the  commandment  of  the  justices. — 4.  Those  who  are  taken  for 
the  forest. 

As  to  the  first  of  these  particulars,  viz*  Concerning  those  who 
are  taken  for  the  death  of  a  man. 

iSec^  33.  It  is  observable  that  the   statute  declares  generally, 
that  those  imprisoned  for  the  death  of  a  man  have  always  been  2  Hale,  129. 
taken  to  be  irreplevisable,  without  making  any  distinction  be-  ^^^' 

L  2  tween 
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tween  such  homicide  as  malicious,  and  that  which  happens  by 
2  Inst.  515.  misadventure,  or  in  self-defence.  And  it  is  further  to  be  ob- 
2  Hale,i38  served,  that  the  statute  of  Gloucester,  c.  9-  provides,  "  That  where 
"  a  man  kills  another  by  misfortune,  or  in  his  defence,  or  in  other 
"  manner  without  felony,  he  shall  be  put  in  prison  till  the  next 
Ca)Rec.  77  ''  Coming  of  the  justices  in  eyre,  or  justices  assigned  to  the  gaol- 
F.N.B.  66.  **  delivery,  &c."  And  agreeably  hereto  we  find,  that  all  persons 
C6)  25  Ed. 3.42.  in  general,  who  are  taken  for  the  death  of  a  man,  are  excepted 
41  Assize,  pi.  ^yj.  q£  ^i^g  writ  (a)  de  homine  repkgiando  :  And  that  even  the 
37Assize,pI.i2.  superior  (6)  courts,  which  are  not  restrained  by  these  statutes, 
29Assize,  pi.44.  have  yet  been  always  cautious  of  bailing  persons  imprisoned  for 
44  Edw^?38  ^"^  homicide,  except  in  such  special  cases  as  shall  be  set  forth 
21  Ed.  4. 71.      more  at  large  in  this  chapter. 

Sect,  34.  Also  it  seems  agreed,  that  justices  of  peace  who 
have  power  at  this  day  to  bail  a  man  arrested  for  a  light  suspicion 
of  homicide,  cannot  bail  any  such  person  for  manslaughter,  or 
even  excusable  homicide,  if  it  manifestly  appear  that  he  was 
guilty  of  the  fact,  let  it  be  ever  so  plain  that  it  cannot  amount  to 
murder,  as  shall  be  shewn  more  at  large  in  the  following  part 

(c)  Sect.  63.       of  this  chapter  (f). 

Sect,  35.  And  it  is  enacted  by  3  Hen.  7.  c.  1.  "  That  if  it 
"  happen,  that  any  person,  named   as   principal  or  accessary,  be 

(d)  See  Rex  "  acquitted  (J)  of  any  murder  at  the  king's  suit,  within  the  year 
w.Chetwynd,  *<  qi^^  ^jgy^  tJiat  then  the  same  justices  before  whom  he  is  acquit- 
542.    "^^'        "  ^^^^*  ^'^^'^  "^^  suft'er  him  to  go  at  large,  but  either  remit  him  to 

**  prison  or  bail  him,  after  their  discretion,  till  the  year  and  day 
**  be  passed." 

As  to  the  second  particular,  viz.  That  concerning  those  who 
are  taken  by  the  commandment  of  the  king. 

2  Inst.  186, 187.  Sect.  36.  It  seems  that  the  words  of  the  statute  concerning 
?*T?'.P^-!'        them  are  to  be  understood  of  such  only  as  are  imprisoned  either 

1  Holl.  lo4.  Ill-)  I  1  11  iri' 

Dalton.c.  114.  by  the  kmg  s  personal  command,  or  by  the  conunand  or  ins  privy 
Register,  77.  council,  which  is  looked  upon  to  be  as  it  were  incorporated  with 
him  and  to  speak  with  his  mouth ;  and  accordingly  we  find  the 
exception  in  the  writ  of  homine  replegiandoy  relating  to  persons 
imprisoned  by  the  king,  thus  expressed  in  the  Register,  "  nisi 
capti  sunt  per  speciak  praccptum  nostrum ;"  by  which  it  seems  to 
be  implied,  that  this  exception  is  not  to  be  applied  generally  to 
every  command  whatsoever  of  the  king.  To  which  it  may  be 
added,  that  if  it  were  to  be  understood  in  so  large  a  sense,  it 
would  extend  even  to  those  who  are  taken  by  a  capias  in  a  per- 
sonal action,  for  that  every  such  capias  is  the  commandment  of 
S.  P,C.72.  the  king;  but  it  seems  certain,  that  a  defendant  taken  by  such  a 
capias  is  replevisable  by  the  common  law.  But  persons  impri- 
soned by  the  special  command  of  the  king,  or  of  his  privy  council, 
are  so  far  from  being  replevisable  by  the  sheriff,  that  they  have 

(e)  1  And.  298.  formerly  (e)  been  adjudged  not  to  be  bailable  even  by  the  court 
192  219^*         of  king's  bench.     However,  at  this  day  the  law  is  otherwise  de- 

1  Leonard,  70.  clared  and  settled  by  parliament,  as  shall  be  shewn  more  at  large 
B.  Mainpr.  37.  Jq  (he  following  part  of  this  chapter. 

Con.  Moor,  839.  °  ^  ^ 

2  Hale,  151.  As 
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As  to  the  third  particular,  viz.  That  concerning  persons  im- 
prisoned by  the  command  of  the  justices. 

Sect.  37.  It  is  observable,  that  the  exception  in  the  writ  of 
Jiomme  replegiando,  in  the  Register  («),  concerning  persons  so(a)Reg.  77. 
imprisoned,  is  restrained  to  those  who  are   taken  by  the  special 
command  of  the  king's  chief  justice.     But  by  Fitzherbert  (6),  (j)F.N.B.  66. 
Staundford  (c),  Coke  {d),  and  Dalton  (e),  the  words  of  the  sta-  (c)  S.  P.  C.  73. 
tute  relating  to  persons  so  imprisoned,  seem  to  be  understood  ('O^  Inst.  187. 
in  a  large  sense  of  any  of  the  king's  justices  in  general,  as  of  ^^^ 
those  of  assize,  as  well  as  of  those  of  the  courts  of  Westmin- 
ster Hall.     But  it  seems  that  they  are  not  to  be  understood  ge-  S.P.C.  73. 
nerally  of  persons   imprisoned  by  any  command  whatsoever  of  ^^Jj"  3^25^ 
such  justices,  for  that  those  who  are  imprisoned  by  their  ordi- 
nary command,  not  by  way  of  punishment,  but  in  order  only  to 
be  safely  kept,  are  said  to  be  replevisable  by  the  sheriff,  in  cases 
not  prohibited  by  the  statute,  and  therefore  it  seems,  that  they  S.P.C. 73. 
must  be  taken  in  a  most  restrained  sense  of  those  only  who  are  24 £^^'3^33 
imprisoned  by  the  absolute  command  of  such  justices  by  way  of 
punishment,  as  for  a  misdemeanor  done  in  their  presence,  or  for 
other  contempts,  or  such  like  matters,  which  lie  rather  in  their 
discretion  than  in  their  ordinary  power ;  and  it  seems,  that  a 
commitment  by  the   chief  justice,  without  shewing  any  cause  1  Roll.  131. 
whatsoever,  shall  be  intended  to  be  but  for  some  such  matter; 
and  there  can  be  no  doubt  but  that  a  person  under  such  a  com- 
mitment is  replevisable  by  the  sheriff.     Also  it  hath  been  holden, 
that  a  person  so  committed  is  not  bailable  upon  a  habeas  corpus : 
but  how  far  persons  committed  by  the   absolute  command  of 
one  court,  are  bailable  by  another,  shall  be  more  fully  considered 
in  the  following  part  of  this  chapter. 

As  to  the  fourth  particular,  viz.  That  concerning  those  who 
are  imprisoned  for  the  forest,  who  also  are  excepted  out  of  the 
writ  (f)  of  homine  replegiando.  ^/)  ^^f-  ''''• 

Sect.  38.  It  seems,  that  the  said  exception  is  to  be  understood 
as  well  as  of  forests  in   the  hands  of  subjects,  («•)  as  of  those  in  {g)!  Inst.  2. 
the  hands  of  the  king ;  but  it  seems,  that  it  is  to  be  understood  ^^^* 
strictly  of  proper  forests  only,  and  not  to  be  extended  (Ji)  by  (A)  Reg.  80. 
equity  to  chases  or  parks.     And   as  to  imprisonments    for  of-  p.^',^'^'^* 
fences  in  forests,   the  law  has   been  much  mitigated   by   later     "^  ^^* 
statutes  ;  for  it  is  recited  by   1  Edw.  3.  c.   8.    "  That  divers 
persons  had  been   undone  by  the  chief  keepers   of  forests,  &c. 
against  the  form  of  the  great  charter  (i)  of  the  forest,  and  against  (?)  9  H.  3. 
the   declaration  (A:)    made    by   king   Edward    I.    by   which   he^^^n^ie. 
granted,  that  trespasses  done  in  his  forest,  of  vert  and   venison,  comrnonlv   * 
should  be  presented  at  the  next  swainmote,  before  the  foresters,  called  Ordi- 
&c.  and  that  such  presentments  made  before  such  foresters,  &c.  "^^io  Forestae. 
should  by  the  oaths  of  knights,  and  other  discreet  and  lawful 
men,  &c.  by  the  common  assent  of  all  the  said  ministers,  be  so- 
lemnly written,  and  with  their   seals  ensealed  :  And  that  if  any 
indictment  should  be  in  any  other  manner  made,  that  the  same 
should  be  void."     And  thereupon  it  is   ordained,  "  That  from 
*'  thenceforth  no  man  shall  be  taken  nor  imprisoned  for  vert  or 

**  venison 
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"  venison>  unless  he  be  taken  within  the  mainour,  or  else  indicted 

"  after  the  form  before  specified :  And  then  the  chief  warden 

"  shall  let  him  to  mainprise  till  the  eyre  of  the  forest,  without 

"  any  thing  taken  for  his  deliverance.     And  if  the  said  warden 

(a)  F.  N.P,67.  «  ^j\\\  jjot  so  do,  he  shall  have  a  {a)  writ  out  of  the  chancery,  &c. 

egis  er,     .      „  ^^  ^^  ^^  mainprise  till  the  eyre.     And  if  the  warden  shall  not 

(h)  F.  N.  B.67.  "  obey  such  writ,  the  plaintiff  shall  have  a  (6)  writ  to  the  sheriff 

Register,  80.      «  ^^  attach  the  said  warden  before  the  king,  at  a  certain  day,  &c. 

"  And  the    sheriff   (the    verderers  being    called    to  him)    shall 

**  deliver  him  that  is  so  taken,  by  good  mainprise,  in  the  presence 

**  of  the  verderers,   and  shall  deliver  the  names  of  the  mainper- 

"  nors  to  the  same  verderers,  to  answer  in  the  eyre  before  the 

'*  justices,  &c."     And   it  is  further  enacted,  by  7  Rich.  2.  c.  4. 

"  That  no  man  shall  be  imprisoned  by  any  officer  of  the  forest 

"  without  due  indictment,  or  being  taken  with  the  mainour,  or 

Reg":tr8'o.      "trespassing  in  the  forest,  &c." 

45  Ed^*^*  7^*  ^^^^'  ^^'  ^"^  NOTE,  That  persons  so  indicted,  or  taken  with 

2  Hale,  132!       ^^^^  mainour ,  being  imprisoned  by  such  officers,  have  their  elec- 
to  135.  tion  either  to  be  mainprised  by  twelve  mainpernors,  by  virtue  of 

homine  replegiando,  given  by  the  said  statute  of  1  Edw.  3.  c.  8. 
or  to  be  bailed  upon  a  habeas  corpus,  by  the  judges  of  West- 
minster Hall,  &c.  And  if  a  person  be  imprisoned  for  any  of- 
fence relating  to  the  forest,  without  having  been  first  indicted  for 
it,  or  taken  with  the  mainour,  there  seems  to  be  no  doubt  but 
that  he  may  have  an  action  of  false  imprisonment,  and  may  also 
be  mainprised  or  bailed  in  the  manner  above-mentioned. 

And  NOW  I  am  to  consider  that  part  of  the  purview  of  the 
above-recited  statute  of  Westminster  the  First,  c.  15.  which 
shews  what  other  persons  are  not  replevisable,  of  which  there 
are  two  sorts. 

First,  Such  as  are  excluded  from  the  benefit  of  a  replevin,  in 
respect  of  the  notoriety  of  their  offence. 

Secondly,  Such  as  are  excluded  from  it  in  respect  of  the 
heinousness  of  the  crime  alleged  against  them. 

Persons  excluded  from  the  benefit  of  a  replevin,  in  respect  of 
the  notoriety  of  their  offence,  are  of  two  kinds : 

First,  Those  who,  by  an  express  or  implied  judgment,  sentence 
or  conviction,  or  their  own  confession,  appear  to  be  guilty. 

Secondly,  Those  who  are  under  violent  presumptions  of  guilt. 

(c)S.  P.  C.  74.        Sect.  AO.  And  First,  Of  those  who  by  judgment,  sentence, 

DdtmiTc!  114.  conviction,  or  confession,  appear  to  be  guilty,  some  are  excluded 

1  Roll.* 268.  from  the  benefit  of  a  replevin  by  the  express  words  of  the  sta- 

15  H.  7.  9.  tute;  as  *' those  who  are  outlawed,  or  have  abjured  the  realm  ; 

3BuIst.%i3  "persons  excommunicate,   taken  at  the  request  of  the  bishop, 

114.  "  and  provers."     And  all  other  (c)  persons  who  are  condemned, 

(</)  Vide  infra,  or  convicted  of  felony,  or  any  other  {d)  heinous  crime  whatsoever, 

Cerbyer  179.  whether  by  their  own  confession,  or  by  verdict  general  or  spe- 

1  Bulst.  87,  88.  cial ;  (e)  and  also  all  those  (y)  who  on  their  examination  own 

Yn^R*'^*  themselves  guilty   of  a  felony  alleged   against   them,  and   are 

1  Roll.  ^68.  charged  in  their  mittimus  with  a  felony  so  confessed,  seem  to  be 
4  Inst.  178.  excluded 
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excluded  from  it  by  parity  of  reason,  and  the  manifest  intent  of 
the  statute ;  for  («)  bail  is  only  proper  where  it  stands  indifferent  (a)  2  Inst, 
whether  the  party  be  guilty  or  innocent  of  the  accusation  against  Dyer,  179. 
him,  as  it  often  does  before  his  trial ;  but  where  that  indifferency  Summary,  100. 
is  removed,  it  would,  generally  speaking,  be  absurd  to  bail  him  : 
And  agreeably  hereto  the  statute  of  2  Hen.  5.  c.  2.  provides,  even 
as  to  civil  causes,  "  that  if  upon  a  writ  of  certiorari,  or  corpus 
*'  cum  causa,  out  of  chancery,  it  shall  be  returned,  that  the  prisoner 
"  is  condemned  by  judgment  given  against  him,  he  shall  be  re- 
"  manded,  &c."     Also  23   Hen.  6.  c.  10.  which  ordains,  that 
sheriffs,  &c.  shall  let  out  of  prison  persons  in  their  custody  by 
force  of  any  writ,  &c.  in  personal  actions,  or  on  indictments  of 
trespass,  by  sufficient  sureties,  &c.  expressly  excepts  "  all  such 
"  as  shall  be  in  their  ward  by  condemnation,  execution,  &c." 
And  therefore  it  cannot  be  but  reasonable  to  intend,  that  the 
said  statute  of  Westminster  the  First  put  the  cases  of  persons  See  the  books 
outlawed  and  excommunicate  as  examples  only;  meaning  thereby  above  cited, 
to  intimate,  that  all  other  persons  under  the  like  circumstances  s"p!a74. 
should  be  in  like  manner  irreplevisable  :  yet  it  is  certain,  that  2  Inst.  I88. 
the  court  of  king's  bench  may,  in  their  discretion,  in  some  spe- 
cial cases,  bail   a  person  upon   an  outlawry  of  felony ;  as  {h)  (b)  5  H.  7. 16. 
where  he  pleads  that  he  is  not  of  the  same  name,  and  therefore 
not  the  same  person  with  him  that  was  outlawed  ;  or  alleges  (g)  (c)  19  H.  6.  2. 
any  other  error  in  the  proceedings.     Also   it  seems,  that  the 
court  of  king's  bench,  or  justices  of  gaol-delivery,  may  bail  (d)  a  (d)  B.  Mainp. 
person  convicted  of  manslaughter,  or  as  some  say,  of  any  other  ^^* 
felony,  for  which  he  afterwards  gets  the  king's  pardon.     And  (e)  105.™^'^^' 
there  seems  to  be  no  doubt  at  this  day,  but  that  they  may  also  (e)  Summary, 
bail  any  person  who  is  guilty  before  them  of  homicide  in  self-  IP^^^^- 
defence,  or  by  misadventure.     Also  it  is  certain,  that  if  a  person  y*  Corone  297, 
appear  to  be  imprisoned  for  an  excommunication,  in  a  cause  of  354.  contra,  & 
which  the  spiritual  court  hath  no  conusance,  he  may  be  deli-  S.P.  C.  74. 
vered  either  upon  a  habeas  corpus,  or  by  quashing  or  superseding  '^^^'^^' 
the  writ  of  excommunicato  capiendo. 

Secondly,  Of  those  who  are  under  violent  presumptions  of 
guilt,  and  in  that  respect  are  excluded  by  the  statute  from  the 
benetit  of  a  replevin,  there  are  several  kinds. 

Sect,4\,  I.  Those  who  are  taken  with  the  mainour  (or  rather  Summ.  101, 
the  mainer,  that  is,  with  the  thing  stolen,  as  it  were  in  their  1^2. 
hands,  and  by  parity  of  reason,  those  who  are  taken  freshly  upon  g  inst^^ss  * 
a  hue  and  cry.  1  Hale,  187. 

348.      2   Hale,  133.  156.      Vide  c.  18.  s.  1.  &  4. 

Sect.  42.  II.  Those  who  have  broken  the  king's  prison,  and 
by  the  same  reason,  those  who  have  broken  any  other  prison, 
which  the  law  presumes  that  no  innocent  person  will  do. 

Sect.  43.  III.   Those   who  are  appealed  by  provers,  who  re-  Summary,  102. 
gularly  are  not  bailable,  because  the  approver,  by  confessing  his  |^"?*^'  ^^f  • 
own  guilt,  induces  a  strong  presumption  against  those  w^hom  he     ^8'^  ^''' 
accuses  of  the  same  crime  of  which  he  owns  himself  guilty ;  yet 
by  the  express  words  of  the  statute,  "  If  the  person  appealed  by 
*'  an  approver  be  of  good  reputation,  he  may  be  bailed,  even  in 
"  the  life  of  the  approver ;  and,  unless  he  be  a  notorious  felon, 

"he 
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(a)  25  Ed.  S. 
42. 

Summary,  102. 
F.  Main  p.  1. 
2  Inst.  188. 
(6)  25  Ed.  3. 
42.  pi.  27. 
F.  Mainp.  2. 

(c)  Sum.  192. 

(d)  F.  Cor.  387. 

(e)  B.  Cor.  81. 
211. 

17  Assize,  4. 
11  Assize,  27. 


(/)  Sum.  102. 


(^)DaIt.c.  114. 
Ih)  B.  Mainp. 
62. 

42  Assize,  5. 
(i)  Coke,  B.  & 
Mainp.  c.  5- 
27  Assize,  12. 
(fc)Keilw.l65. 
F.  Execu.  147. 
13  H.  7.  21. 
Rastal,  380. 
(0  Sum.  168. 
(to)  6  H.  7.  1. 


Sup.  sect,  44. 


"  he  may  be  bailed  after  his  death."  And  by  parity  of  reason, 
he  may  also  be  bailed  if  the  approver  wave  («)  his  appeal,  or  be 
vanquished,  (b)  unless  there  be  some  other  cause  to  detain  him 
in  prison,  as  the  appeal  of  some  other  approver,  &c.  And  if  a 
person  disabled  by  law  to  become  an  approver,  as  one  attainted, 
(c)  &.C.  appeal  another  of  high  treason,  it  seems  that  the  person 
so  appealed  ought  to  be  bound  (t?)  to  his  good  behaviour  to- 
wards the  king :  but  (e)  if  such  person  had  appealed  him  of 
felony  only,  it  seems  that  he  ought  to  have  been  wholly  dis- 
charged, if  there  had  been  no  other  accusation  against  him. 

Sect.  44.  IV.  Thieves  openly  known  and  notorious,  who,  as 
it  seems,  ought  not  to  be  bailed  for  any  fresh  felony,  whereof 
there  is  probable  evidence  against  them.  But  how  far  persons 
accused  of  any  crime  shall  be  so  far  esteemed  likely  to  have 
committed  it,  from  their  former  scandalous  behaviour,  as  to  be 
presumed  guilty  upon  slight  evidence,  seems  in  great  measure  to 
be  left  to  the  discretion  {/)  of  the  person  who  has  power  to  bail 
them ;  who,  upon  consideration  of  the  circumstances  of  the 
whole  matter,  and  the  probabilities  of  both  sides,  if  he  find  it 
reasonable  strongly  to  presume  them  to  be  guilty,  ought  not  bail 
but  commit  them. 

Sect.  45.  V.  Persons  taken  for  open  and  manifest  oifences, 
which  seems  to  be  understood  of  inferior  crimes  of  an  enormous 
nature,  under  the  degree  of  felony,  as  dangerous  riots,  (g)  favour- 
ing of  high  treason,  (//)  scandalous  extortions,  conspiracies,  («) 
by  justices,  &c.  violent  and  exorbitant  rescouses(/t)  of  persons  ar- 
rested by  virtue  of  the  king's  writs,  misprision  (/)  of  treason,  pm- 
munire,{m)  maim,  and  such  like  heinous  oft'ences,  whereof  no  one 
who  is  notoriously  guilty  seems  to  be  bailable  by  the  intent  of  this 
statute ;  for  notwithstanding,  in  the  latter  part  of  it,  it  be  said  ge- 
nerally, that  those  who  are  accused  of  a  trespass,  to  which  a  man 
shall  not  lose  life  or  member,  are  replevisable ;  yet  upon  the 
construction  of  the  whole  it  seems  reasonable  to  qualify  the  ge- 
nerality of  that  expression  with  this  limitation,  that  such  accusa- 
tion ought  to  be  either  on  a  light  suspicion;  or,  if  it  be  on  plain 
and  unquestionable  evidence,  that  the  offence  ought  to  be  in- 
considerable ;  for  if  all  persons  whatsoever  shall  be  replevisable 
for  offences  not  touching  life  or  member,  let  their  guilt  be  never 
so  notorious,  the  abovementioned  general  unlimited  clause,  that 
those  who  are  taken  for  open  offences  shall  be  irreplevisable, 
must  be  restrained  to  felonies  and  offences  touching  member, 
which  seems  contrary  to  the  most  obvious  reasonable  purport  of 
it,  and  also  to  common  practice,  and  that  allowed  general  rule, 
that  bail  is  only  then  proper  where  it  stands  indifferent  whether 
the  party  were  guilty  or  innocent ;  sed  quere.  Yet  it  seems  to 
be  in  great  measure  left  to  the  discretion  of  the  person  who  has 
power  to  admit  others  to  bail,  to  judge  in  what  cases  their  crime 
is  so  flagrant  and  enormous,  that  they  ought  not  to  have  the 
benefit  of  it. 

Of  those  who  are  excluded  by  the  purview  of  the  said  statute 
from  the  benefit  of  a  replevin,  in  respect  of  the  heinousness  of 
the  crime  alleged  against  them,  there  are  four  kinds. 

1.  Those 
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1.  Those  who  are  taken  for  arson. 

2.  Those  who  are  taken  for  false  money. 

3.  Those  who  are  taken  for  falsyfying  the  king's  seal. 

4.  Those  who  are  taken  for  treason  which  touches  the  king 
himself. 

Sect.  46.  All  such  persons  being  expressly  declared  to  be  irre- 
plevisable, it  seems  clear,  that  they  can  in  no  case  be  delivered 
out  of  prison  by  the  sheriff,  either  by  virtue  of  the  said  writ  of 
homine  replegiando,  or  without  it :  yet  if  a  person  at  large  be 
accused  before  a  sheriff,  on  a  light  suspicion,  of  any  of  these,  or 
of  any  other  of  the  abovementioned  crimes,  which  always  have 
been  agreed  to  be  irreplevisable,  as  of  homicide,  &c.  it  seems  by 
no  means  to  follow  either  from  the  words  or  intention  of  the 
statute,  that  the  sheriff  is  bound  to  keep  him  in  prison  till  he  be 
delivered  by  due  course  of  law,  but  in  such  case  it  seems  to  be 
more  reasonable  that  he  take  surety  of  him  to  appear  in  a  proper 
court  to  answer  such  accusation ;  for  it  seems  extremely  harsh, 
and  contrary  to  the  first  principles  of  the  law,  which  favours 
nothing  more  than  the  liberty  of  the  subject,  to  put  an  officer 
under  a  necessity  of  depriving  a  man  of  his  liberty  upon  every 
accusation  of  such  a  crime,  be  it  never  so  weakly  grounded. 
And  the  words  of  the  statute,  declaring  persons  to  be  irreplevi- 
sable for  such  crimes,  seem  clearly  applicable  to  such  only  as  are 
under  an  actual  imprisonment,  and  not  to  those  who  are  barely 
accused  ;  for  that  none  can  be  properly  said  to  be  replevied,  but 
those  who,  being  actually  imprisoned,  are,  upon  finding  pledges, 
delivered  out  of  custody ;  from  which  it  follows,  that  persons  not 
imprisoned  are  not  within  the  statute :  nay,  the  law  is  so  far 
from  obliging  a  sheriff  to  imprison  a  man  upon  every  accusation 
whatsoever  of  such  crimes,  that  it  subjects  him,  as  well  as  any 
other  person,  to  an  action  of  false  imprisonment,  if  he  do  it  with- 
out a  reasonable  ground  ;  as  hath  been  more  fully  shewn  in  the 
chapter  concerning  Arrests.  But  if  a  person  be  actually  under 
an  arrest,  either  of  a  magistrate  or  of  a  private  person,  for  any  of 
the  above-mentioned  crimes,  it  seems  clear,  from  the  express 
words  of  the  statute,  that  the  sheriff  cannot  replevy  him ;  and  it 
seems,  that  at  the  common  law  he  ought  to  have  safely  detained 
the  party  so  arrested  till  he  could  have  obtained  his  legal  deliver- 
ance, and  that  the  person  so  arrested  had  no  remedy  but  by  in- 
dictment or  action  of  false  imprisonment  against  those  who  ar- 
rested and  delivered  him  to  the  sheriff  on  a  groundless  suspicion. 
But  how  far  the  law  may  at  this  day  be  altered  in  this  point,  by 
the  universal  and  allowed  practice  of  sheriff's  receiving  no  person 
into  their  custody  for  any  crime  without  the  warrant  of  some 
magistrate,  shall  be  more  fully  considered  in  the  next  chapter. 

Sect.  47.  It  is  certain,  that  the  court  of  king's  bench  still  may,  2  Inst.  189. 

and  always   misht.    bail  persons  in   custody    for    any  of  these  40  Assize,  33. 
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crimes,  notwithstanding  this  statute ;  yet  in  discretion  it  seldom  134. 149. 
uses  this  power  but  in  very  special  cases,  as  shall  be  shewn  in  5  Modem,  323. 
the  following  part  of  this  chapter. 

And  now  I  am  to  consider  that  part  of  the  purview  of  the  1^1^^^'  ^^*' 
said  statute,  which  shews  what  persons  are  replevisable. 

For 
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S.  P.  C.  74. 
Summary,  106, 
Dalt.  c.  114. 
29  Assize,  44. 
16  Ed.  4,  5. 
Coke,  B.  and 
Main  p.  c.  5. 


Reg.  270,271. 


Register,  269. 
2  Inst.  190. 
Summary,  100. 
16  Kd.  4,  5.    . 
S.  P.  C.  74. 


For  the  better  understanding  whereof,  I  shall  endeavour  to 
explain, 

1.  The  branch  relating  to  persons  accused  as  principals. 

2.  That  which  concerns  those  who  are  charged  as  accessaries. 

As  to  the  First  Branch,  relating  to  persons  accused  as 
principals. 

Sect,  48.  Those  who  are  indicted  of  larceny  by  inquests  taken 
before  sheriffs,  or  bailiffs,  by  their  office,  that  is,  before  sheriffs 
in  their  torns,  and  lords  in  their  leets,  are  expressly  declared  to 
be  replevisable ;  and  according  to  some  opinions,  those  who  are 
indicted  or  appealed  in  any  other  court,  of  any  other  felony,  not 
expressly  declared  by  the  statute  to  be  irreplevisable,  as  robbery 
or  burglary,  &c.  are  replevisable  by  the  sheriff  ex  officio,  without 
writ,  within  the  equity  of  this  clause:  yet  the  authorities  which 
are  brought  to  warrant  this  opinion,  relate  only  to  the  bailment 
of  persons  by  superior  courts,  upon  indictments  or  appeals  of  such 
crimes  before  such  courts,  and  do  by  no  means  prove  that  such 
persons  are  replevisable  by  the  sheriff  ear  officio,  without  writ:  and 
It  is  observable,  that  the  writs  of  mainprise  in  the  Register,  for 
persons   indicted  only  of  trespass,  before  justices  of  peace,  ex- 
pressly declare  that  such  persons  cannot  be  delivered  out  of  pri- 
son without  the  king's  special  command;  from  whence  it  seems 
to  follow,  that  such   persons  are  not  within  the  common  benefit 
of  a  replevin  by  the  sheriff,  without  some  such  special  command. 
And  if  persons  indicted  of  trespass  only,  before  justices  of  peace, 
are  not  within  the  ordinary  remedy  of  a  replevin  by  the  sheriff 
without  a  writ,  surely  it  cannot  be  thought  that  persons  indicted 
of  higher  crimes,  and  before  superior  courts,  can  be  any  way  in- 
titled  to  it.   However,  inasmuch  as  the  said  statute  of  Westminster 
the  first  expressly  allows  persons  indicted  of  larceny  before  the 
sheriff  the  ordinary  remedy  of  a  replevin,  and  expressly  excludes 
some  other  particular  felonies,  and   says  nothing  of  others,  it 
seems  a  reasonable  construction  of  the  statute,  that  the  sheriff 
might,  by  virtue  of  it,  either  with  or  without  writ,  replevy  those 
who  were  indicted  before  himself,  or  at  a  court-leet,  of  those 
other  felonies  not  expressly  excepted,  as  well  as  those  indicted  of 
larceny  only.     And  the  statute  leaving  such  a  latitude  to  the 
sheriff  in  relation  to  the  persons  so  indicted  before  himself,  or  at 
a  court-leet,  it  hath  been  usual  for  superior  courts  (who,  though 
they  be  not  within  the  statute,  have  yet  always  had  a  great  regard 
to  the  rules  prescribed  by  it)  to  use  the  same  liberty  in  relation  to 
such  crimes,  and  sometimes  greater,  for  such  special  reasons,  and 
in  such  special  cases,  as  shall  be  set  forth  more  at  large  in  the 
following  part  of  this  chapter.     Yet,  notwithstanding  the  statute 
seems  generally  to  allow  the  benefit  of  a  replevin  to  all  those  who 
are  indicted  of  larceny,  &c.  without  any  limitation;  yet  it  hath 
been  always  construed  to  intend  only,  that  such  persons  indicted 
of  a  grand  larceny  as  are  of  good  reputation,  shall  be  replevisable; 
and  therefore  if  there  be  strong  presumptions  of  their  guilt,  it 
seems  that  they  ought  not  to  be  bailed;  but  this  is  in  great  mea- 
sure to  be  left  to  discretion. 

Sect,  49.    Secondly,  Those  who  are  imprisoned  for  a  light 

suspicion. 
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suspicion,  are  likewised  declared  by  the  statute  to  be  replevisable. 
Yet,  notwithstanding  the  words  are  general,  it  hath  always  been  Reg.  83. 269. 
taken  to  be  the  intent  of  them,  that  the  persons  so  imprisoned  J'^-  ^'^^^' 
ought  to  be  of  a  good  reputation.  Also  it  seems  clear,  that  the 
statute  means  only  such  persons  us  are  imprisoned  for  crimes  not 
expressly  excepted  by  it  from  the  benefit  of  a  replevin;  and  there- 
fore that  this  branch  cannot  extend  to  persons  imprisoned  for  the 
treasons  mentioned  in  the  statute,  arson  or  homicide,  but  only  to 
those  taken  forlarcenv,  robberv,  burglary,  and  such  like  felonies, 
&c. 

Sect.  50.  Thirdly,  Those  who  are  imprisoned  for  petit  lar- 
ceny, which  does  not  amount  to  above  the  value  of  twelve-pence, 
are  also  declared  by  the  statute  to  be  replevisable,  **  if  they  have 
**  not  been  accused  of  some  other  larceny  before;"  and  it  seems  2 Inst.  190. 
to  be  agreed,  that  there  is  no  necessity  that  such  persons  be  of  Register,  269. 
good  reputation :  yet  upon  the  construction  of  the  whole  statute,  vide  sup  sect. 
if  such  persons  be  taken  with  the  manner,  or  confess  the  fact,  &c.,  45. 
or  their  crime  be  otherwise  open  and  manifest,  it  seems  that  they 
ought  not  to  be  bailed  ;  but  if  there  be  any  colour  or  probability 
for  their  innocence,  it  seems  most  agreeable  to  the  intention  of 
the  statute  to  bail  them. 

Sect.  51.  Fourthly,  Persons  accused  of  other  trespass,  for 
which  a  man  ought  not  to  lose  life  or  member,  are  declared  by 
the  statute  to  be  replevisable ;  yet,  perhaps,  the  generality  of  this 
clause  is  restrained  by  that  other  clause  which  declares,  that  per- 
sons taken  for  open  and  manifest  offences  shall  not  be  replevied, 
as  hath  been  more  fully  shewn  sect.  45. 

Sect,  52.  Fifthly,  The  appellee  of  an  approver  is  also  ex- 
pressly declared  to  be  bailable  after  the  death  of  the  approver, 
unless  he  be  a  notorious  felon. 

But  having  already  incidentally  shewn,  sect.  43,  in  what  cases 

such  an  appellee  is  replevisable,  I  shall  refer  the  reader,  for  this 

matter,  to  what  is  there  said  concerning  it.  .  >  „      ^^^ 

'  ^  ^^  (a)  Reg.  270. 

As  to  the  Second  Branch,  concerning  those  who  are  charged  s.  P.  c.  71. 

®        F.  N  B  250 

as  accessaries.  i.  i^.  J3.  zdu. 

bumniary,  100, 

Sect.  53.  The  statute  is  in  the  following  words :-— "  Those  who  (^)  S-  P.  C.7i. 
"  are  accused  of  the  receipt  of  thieves  or  felons,  or  of  command-  22  ^^"as^"^^* 
"  ment,  or  of  force,  or  of  aid  of  felony  done,  shall  be  replevisable.  Summary,*!  00. 
"  &c."     It  is  observable,  that  notwithstanding  the  statute  men-  ^  ^^^^'  ^^^> 
tions  only  those  who  are  accessary  by  receiving  felons,  or  by  ^j^jj^*  ^'  ^5*^ 
commandment,  force  or  aid,  yet  all  those  who  are  accessary  to  a  Dyer,  120. 
felony  any  other  way,(fl)  as  by  persuasion,  or  any  other  procure-  25  Ed.  3.  42. 
ment  or  abetment,  have  always  been  taken  to  be  within  the  -oEd  3  1^* 
equity  of  it;  and  most  of  the  books (6)  relating  to  this  matter  29  Assize,  44*. 
seem  generally  to  hold,  that  all  accessaries,  whether  to  homicide  40  Assize,  8. 
or  any  other  felony,  are  bailable  till  the  principal  be  convicted  or  sumnary?'ioo. 
attainted;  and  that  they  are  bailable,  even  after  such  conviction  2Haie,i35. 
or  attainder,  upon  their(c)  pleading  to  the  indictment,  and  do  not  B.  Mainp.  58. 
express  any  limitation  or  restriction,  that  they  be  of  good  fame,  or  4o*Ed.3.  42. 
but  slightly  suspected,   &c.     And  in  the  case(c?)  of  25  Edw.  3.  43  Ed*.  3.  17. 
44.   pi.   14.   wherein  a  person  appealed  of  murder,  as   having  iP^^^^f'^- 
holden  the  deceased  in  his  arms  while  the  other  killed  him,  was  Cent.  2/ Ed.  3. 

not  (dj  F.  Cor.  135. 
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not  let  to  mainprise;  the  reason  given  for  it  by  the  reporter  is, 
because  the  defendant  was  in  a  manner  a  principal;  for  that 
otherwise,  being  an  accessary  only,  he  ought  to  have  been  let  to 
mainprise  by  the  intent  of  the  statute.  Yet  I  find  it  made  a 
(a)  21  Ed.  4  71.  qimre  in  the  Year  Book  of  21  Edw.  4.(«)  Whether  accessaries 
15.  Mainp.78.  ^lyq  to  be  let  to  bail  of  courser  And  perhaps  it  may  be  more  rea- 
sonable to  intend,  in  the  above  cited  case  of  2o  Edw.  3.  that 
such  person  was  denied  the  benefit  of  mainprise  by  reason  of  the 
notoriety  of  his  guilt;  for  it  seems  clear,  both  from  the  Regis- 
(6)  Reg.  270.  ter,(6)  Fitzherbert,(c)  and  Dalton,(J)  that  accessaries  to  felonies 
(c)  F.  N.  B.  gj,g  ^Q^  ^Q  jjg  bailed  unless  they  be  of  good  reputation;  and  if  the 
(£i)i)alt.c.  114.  want  of  a  good  reputation,  which  is  at  most  but  a  very  slight  in- 
ducement to  presume  them  guilty  of  a  particular  crime,  be  a  good 
cause  to  exclude  them  from  the  benefit  of  mainprise,  which  is 
given  them  by  the  general  words  of  the  statute,  it  seems  strange 
the  strong  and  unquestionable  evidence  of  their  guilt  should  not 
much  more  exclude  them  from  it;  especially  considering  that  it  is 
(<?)  Sup.  s.  46.  an  allowed  rule,(e)  that  bail  is  only  proper  where  it  stands  indif- 
ferent whether  the  person  accused  were  guilty  or  innocent.  And 
since  later  statutes  have,  in  many  cases,  excluded  accessaries  be- 
fore the  fact  from  the  benefit  of  clergy,  it  seems  absurd  to  say, 
that  persons  notoriously  guilty  of  being  accessaries  to  the  crimes 
which  exclude  them  from  the  benefit  of  clergy,  shall  be  admitted 
to  bail;  whereas,  if  they  had  been  committed  to  prison  on  the  like 
evidence  of  guilt,  as  principals,  for  felonies  within  the  benefit  of 
clergy,  or  even  for  inferior  offences  of  an  enormous  nature,  they 
could  not  have  had  the  like  privilege:  and  therefore,  since  the 
general  words  of  the  statute  concerning  the  replevising  of  acces- 
saries, are  agreed  to  receive  the  above-mentioned  limitations,  that 
they  ought  to  be  of  good  reputation,  and  also  to  plead  first  to  the 
indictment,  if  the  principal  be  attainted ;  why  should  it  not  be 
reasonable  to  admit  this  further  restriction,  that  their  guilt  be  not 
notorious.^  which  seems  admitted  to  be  implied  in  most  of  the 
other  clauses  of  the  statute,  which  yet  are  penned  in  as  general 
words  as  that  relating  to  accessaries.  But  this  matter  seems  at 
this  day  to  be  put  beyond  all  question,  by  31  Car.  2.  c.  2.  s.  21. 
by  which  it  is  recited,  *'  That  many  times  persons  charged  with 
petit  treason  or  felony,  or  as  accessaries  thereunto,  are  commit- 
ted on  suspicion  only,  whereupon  they  are  bailable  or  not,  ac- 
cording as  the  circumstances  making  out  that  suspicion  are  more 
or  less  weighty,  &c."  And  thereupon  it  is  enacted,  "  That  no 
*'  person  so  charged,  shall  be  removed  or  bailed  by  virtue  of  that 
*'  act,  in  other  manner  than  he  might  before."  From  which  it 
seems  clearly  to  follow,  that  where  there  are  strong  presumptions 
of  guilt  against  a  person  so  charged,  he  neither  was  bailable  be- 
(/)  See  Rex  v.  fore  that  statute,  nor  is  now  bailable  by  virtue  of  it.(  f) 

J  add,  2  Term.  J  ^J  ^ 

^^^'  As  to  the  Second  Point,  viz.  In  what  cases  bail  is  grantable 

by  justices  of  peace,  I  shall  endeavour  to  shew, 

1.  How  far  it  is  grantable  by  construction  of  the  statutes,  and 
commission  which  gives  justices  of  peace  a  jurisdiction  over  cer- 
tain crimes,  without  saying  any  thing  concerning  the  power  of 
granting  bail. 

2.  How 
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2.  How  far  it  is  grantable  by  the  statutes  specially  relating  to 
the  power  of  granting  bail. 

As  to  the  First  Point, 

Sect.  54.  It  seems  that  wherever  justices  of  peace  have  juris-  Coke,  B.  and 
diction  of  a  crime,  they  may  bail  the  person  indicted  before  them  Mainp.6. 
of  such  crime,  upon  such  circumstances  for  which  other  courts  Lamb. 347,348. 
may  bail  the  person  so  indicted  before  them;  for  that  it  seems  to 
be  a  good   general  rule,  that  so  far  as  any  persons  are  judges  of 
any  crime,  so  far  they  have  power  of  bailing  a  person  indicted  be- 
fore them  of  such  crime.     And,  upon  this  ground,  it  seems  clear, 
that  any  two  justices  of  peace,  whereof  one  is  of  the  quorum^ 
may,  of  common  right,  bail  persons  indicted  before  the  sessions 
of  justices  of  peace,  for  that  any  two  such  justices  may  hear  and 
determine  the  indictment.     (a)Also  it  hath  been  holden,  that  any  (a)  See  the 
one  justice  of  peace  hath  the  like  power  in  relation  to  persons  so  books  above 
indicted,  because  every  such  justice,  being  a  judge  of  the  court  Crompton  197. 
which  is  to  determine  the  offence,  seems  consequently  to  have  a  234.  235. ' 
discretionary  power  of  judging  whether  it  be  bailable,  and  of  ad-  Summary,  105. 
mitting  the  party  to  bail.     And  this  seems  to  be  implied  by  the 
statute  of  1  Rich.  3.  c.  3.  which,  giving  one  justice  of  peace 
power  of  bailing  persons  arrested  for  felony,  *'  in  like  form  as  if 
**  such  persons  had  been  indicted  at  sessions,"  clearly  supposes, 
that  if  such  persons  had  been  indicted  at  sessions,  they  might 
have  been  bailed  by  any  one  justice:  and  if  any  one  justice  of  2  Hale,  137. 
peace  had  such  power  of  bailing  the  persons  so  indicted  at  ses- 
sions, before  the  statutes  specially  relating  to  the  power  of  jus- 
tices of  peace  in  granting  bail,  it  seems  that  he  still  has  the  same 
power  in  relation  to  persons  so  indicted  of  any  bailable  crime  un- 
der the  degree   of  felony;  because  the  said  statutes  seem  not  to 
restrain  him  in  any  such  case,  under  the  degree  of  felony,  from 
any  power  which  he  lawfully  might  claim  before.     Also  it  seems 
to  be  agreed,  that  any  one  justice  of  peace  might  always  in  his 
discretion  either  bail  or  imprison  one  who  has  given  another  a 
dangerous  wound,  according  as   it  shall  appear  from  the  whole 
circumstances,  that  the  party  is  most  likely  to  live  or  die,  for  that 
every  such  justice  being  a  principal  conservator  of  the  peace,  the 
offence  at  present  being  only  an  enormous  breach  thereof,  and  no  j.        •   «  Af 
felony,  seems  properly  to  come  under  his  conusance.  f  *  }• 

As  to  the  Second  Point,  viz.  How  far  bail  is  grantable  by 
justices  of  peace,  by  virtue  of  the  statutes  specially  relating  to 
their  power  of  granting  bail. 

Sect.  55.  It  is  recited  by  1  Rich.  3.  c.  3.  '^  That  divers  per-  2  Hale,  137. 
sons  had  been  daily  arrested  and  imprisoned  for  suspicion  of 
felony,  sometime  of  malice,  and  sometime  of  a  light  suspicion, 
and  so  kept  in  prison,  without  bail  or  mainprise,  to  their  great 
vexation  and  trouble:"  and  thereupon  it  is  enacted,  "  That  every 
"  justice  of  peace  in  every  shire,  city,  or  town,  may,  by  his  or 
''  their  discretion,  let  such  prisoners  and  persons  so  arrested  to 
"  bail  or  mainprise,  in  like  form  as  though  the  same  prisoners  or 
"  persons  were  indicted  thereof  of  record,  before  the  same  jus- 
"  tices  at  their  sessions." 

Sect.  56.  But  it  is  recited  bv  3  Hen.  7.  c.  3.  "  That  by  colour  2  Hale,  137. 

of 
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of  the  said  statute  of  1  Rich.  S.  divers  persons  which  were  not 
mainpernable,  were  oftentimes  let  to  bail  and  mainprise  by  jus- 
tices of  peace,  against  the  due  form  of  law,  whereby  many  felons 
had  escaped,  to  the  great  displeasure  of  the  king,  and  annoyance 
of  his  liege  people;  and  thereupon  it  is  enacted,  "  That  the  jus- 
"  tices  of  peace  in  every  shire,  city,  and  town,  or  two  of  them  at 
"  least,  whereof  one  to  be  of  the  quorum,  have  authority  and 
"  power  to  let  any  such  prisoners  or  persons  mainpernable  by 
"  law,  that  have  been  imprisoned  within  their  several  counties, 
"  city,  or  town,  to  bail  or  mainprise,  unto  their  next  general  ses- 
"  sions,  or  unto  their  next  general  gaol-delivery  of  the  same 
"  gaols,  in  every  shire,  city,  or  town,  as  well  within  franchises  as 
"  without,  where  any  gaols  be,  or  hereafter  shall  be :  and  that  the 
"  said  justices  of  peace,  or  one  of  them,  so  taking  any  such  bail  or 
**  mainprise,  do  certify  the  same  at  the  next  general  sessions  of 
*'  the  peace,  or  the  next  general  gaol-delivery  of  any  such  gaol,  in 
**  every  such  county,  city,  or  town,  next  following  after  any  such 
'*  bail  or  mainprise  so  taken ;  on  pain  to  forfeit  to  the  king  for 
'*  every  default  thereupon  recorded,  ten  pounds:  and  that  the 
**  aforesaid  act,  giving  authority  and  power  in  the  premises,  to 
*'  any  justice  of  the  peace  by  himself,  be  in  that  behalf  utterly 
"  void,  and  of  none  effect." 

2  Hale,  137.  Sect.  57.    And  it  is  recited  by  1  and  2  Ph.  and  Mary,  c.  13. 

*'  That  since  the  said  statute  of  3  Hen.  7.  one  justice  of  peace, 
in  the  name  of  himself,  and  one  other  of  the  justices,  his  compa- 
nion, not  making  the  said  justice  party  nor  privy  unto  the  case 
wherefore  the  prisoner  should  be  bailed,  had  oftentimes  by  sinis- 
ter labour  and  means  set  at  large  the  greatest  and  notablest 
offenders,  such  as  be  not  replevisable  by  the  laws  of  this  realm, 
and  yet  the  rather  to  hide  their  affections  in  that  behalf,  had  sig- 
nified the  cause  of  their  apprehension  to  be  only  for  suspicion  of 
felony,  whereby  the  said  offenders  had  and  did  daily  escape 
punishment,  &c."  And  thereupon  it  is  enacted,  "  That  from  the 
"  first  day  of  April  then  next  coming,  no  justice  or  justices  of 
"  peace  shall  let  to  bail  or  mainprise  any  such  person  or  persons, 
*'  who,  for  any  offence  or  offences  by  them,  or  any  of  them,  com- 
"  mitted,  be  declared  not  to  be  replevisable,  or  be  forbidden  to  be 
*'  replevised  or  bailed  by  the  above-mentioned  statute  of  West- 
"  minster  the  first." 

Sect.  58.  And  it  is  further  enacted,  par.  3.  "  That  any  person 
"  or  persons  arrested  for  manslaughter  or  felony,  or  suspicion  of 
"  manslaughter  or  felony,  being  bailable  by  the  law,  sliall  not  be 
"  let  to  bail  or  mainprise  by  any  justices  of  peace,  if  it  be  not  in 
'*  open  sessions,  except  it  be  by  two  justices  of  the  peace  at  the 
"  least,  whereof  one  to  be  of  the  quorum,  and  the  same  justices 
"  to  be  present  together  at  the  time  of  the  said  bailment  or  main- 
"  prise ;  which  bailment  or  mainprise  they  shall  certify  in  writing, 
"  subscribed  or  signed  with  their  own  hands,  at  the  next  general 
"  gaol-delivery  to  be  holden  within  the  county  where  the  said 
"  person  or  persons  shall  be  arrested  or  suspected  " 

Sect.  59'  And  it  is  further  enacted,  par.  4.  "  That  the  said  jus- 
"  tices,  or  one  of  them,  being  of  the  quorum,  when  any  such  pri- 
"  soner  is  brought  before  them  for  any  manslaughter  or  felony, 

"  before 
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"  before  any  bailment  or  mainprise,  shall  take  the  examination  of 
"  the  said  prisoner,  and  information  of  them  that  bring  him,  of 
"  the  fact  and  circumstances  thereof,  and  the  same,  or  as  much 
*'  thereof  as  shall  be  material  to  prove  the  felony,  shall  be  put  in 
"  writing  before  they  make  the  same  bailment;  which  said  exami- 
"  nation,  together  with  the  said  bailment,  the  said  justices  shall 
*'  certify  at  the  next  general  gaol-delivery  to  be  holden  within  the 
*'  limits  of  their  commission/' 

Sect.  60.  And  it  is  further  enacted,  par.  5.  "  That  the  said  jus- 
''  tices  shall  have  authority  to  bind  all  such  by  recognizance  or 
"  obligation,  as  do  declare  any  thing  material  to  prove  the  said 
"  offences  or  felonies,  to  appear  at  the  next  general  gaol-delivery 
"  to  be  holden  w  ithin  the  county,  city,  or  town  corporate,  where 
"  the  trial  thereof  shall  be,  and  then  and  there  to  give  evidence 
"  against  the  party  at  the  time  of  his  trial,  and  shall  certify  as 
''  well  the  same  evidence,  as  such  bond  or  bonds  in  writing  as  he 
"  shall  take,  at  or  before  the  time  of  his  said  trial  thereof  to  be 
"  had  or  made.  And  in  case  any  justice  of  peace  of  quonim  shall 
"  offend  in  any  thing  contrary  to  the  true  intent  and  meaning  of 
^'  this  act,  the  justices  of  gaol-delivery,  where  such  offence  shall 
*'  happen  to  be  committed,  upon  due  proof  thereof,  by  examina- 
"  tion  before  them,  shall,  for  every  such  offence,  set  such  fine  on 
"  every  of  the  same  justices,  as  the  same  justices  of  gaol-delivery 
"  shall  think  meet,  &c." 

Sect.  6l.  But  it  is  provided,  par.  6.  "  That  justices  of  peace, 
"  and  coroners,  within  the  city  of  London,  and  the  county  of 
**  Middlesex,  and  in  other  cities,  boroughs,  and  towns  corporate, 
*'  shall,  within  their  several  jurisdictions,  have  authority  to  let  to 
*'  bail  felons  and  prisoners,  in  such  manner  and  form  as  they  had 
"  been  before  accustomed;  and  also  shall  take  examinations  and 
"  bonds,  as  is  aforesaid,  upon  every  bailment  by  them  made,  and 
"  certify  every  such  bailment,  bond,  and  examination,  at  the  next 
"  general  gaol-delivery,  &c." 

From  these  statutes  the  following  particulars  appear  most  ob- 
servable. 

Sect.  62.    First,  That  it  seems  clearly  to  be  implied  by  the 
above-mentioned  statute  of  I  Rich.  3.  c.3.  which  authorized  any 
one  justice  of  peace  to  bail  a  person  on  a  slight  suspicion  of 
felony,  in  like  manner  as  if  such  person  had  been  indicted  at  ses- 
sions, that  before  that  statute  justices  of  peace  could  bail  those  Coke,  Bail  and 
only  for  felony  who  had  been  indicted  of  it  before  them.     And  ^^a'np-  c  6. 
by  parity  of  reason  it  seems  also  to  follow,  that  they  had  no  ^33.'''^'^^^' 
powder  to  bail  persons  for  any  other  crime  before  such  indict- 
ment, unless  it  were  an  offence  directly  tending  to  the  breach  of 
the  peace;  the  bailing  of  persons  for  which  seems  properly  to 
come  under  their  conusance  as  conservators  of  the  peace:  and  Supra,  sect.  54. 
therefore  it  seems  difficult  to  maintain  the  power  of  one  justice 
of  the  peace  to  bail  a  person  for  any  other  crime,  unless  it  be  by 
some  statute  limited  to  the  conusance  of  one  justice,  or  the  party 
have  been  indicted  for  it  at  sessions,  because  the  commission,  in 
giving  a  justice  a  general  jurisdiction  over  any  crime,  shall  be 
construed  so  far  only  as  to  give  him  a  power  to  bail  a  person  ac- 
cused 
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cused  of  it,  as  it  makes  him  a  judge  of  it,  which  he  cannot  be  till 
he  comes  regularly  before  him  by  indictment;  and  the  statutes 
above-mentioned,  specially  relating  to  the  power  of  justices  of 
peace  in  granting  bail,  expressly  require  the  conusance  of  two 
justices. 

Sect.  QS.  Secondly,  That  justices  of  peace  have  no  power 
to  bail  any  person  not  replevisable  by  the  above-mentioned  sta- 
tute of  Westminster  the  first,  c.  15.  from  whence  it  seems  to 
follow,  that  a  person  under  the  actual  commitment  or  arrest  of 
any  other  magistrate,  or  even  of  a  private  person,  for  any  crime 
declared  to  be  irreplevisable  by  that  statute,  as  treason  against 
the  king's  person,  arson,  Sec.  cannot  be  delivered  from  his  impri- 
sonment by  the  bailment  of  any  justice  of  peace.  Yet  if  a  person 
at  large  be  only  accused  of  such  crime,  on  a  slight  suspicion,  be- 
fore a  justice  of  peace,  it  seems  that  the  justice  ought  not  to 
commit  him,  but  to  take  surety  of  him  to  appear  before  a  proper 
court,  as  hath  been  more  fully  shewn  in  relation  to  the  sheriff, 
section  46.  And  inasmuch  as  the  above-mentioned  statute  of 
1  and  2  Ph.  and  Mary,  c.  13.  expressly  mentions  the  bailing  of 
persons  for  manslaughter,  as  well  as  for  other  felonies,  there  can 
be  no  doubt,  but  that  justices  of  peace  may,  by  force  thereof, 
safely  bail  any  person  imprisoned  on  a  slight  suspicion  of  a  fact, 
clearly  appearing  to  be  no  higher  an  offence  than  manslaughter, 
and  much  more  if  it  appear  to  amount  to  no  more  than  homicide 
by  misadventure,  or  in  self-defence.  Yet  it  seems  to  be  agreed, 
that  such  justices  must,  at  their  peril,  take  care  that  the  offence 
in  truth  amounted  not  to  murder;  and  that  they  ought  in  no  case 
to  bail  any  person  who  manifestly  appears  to  have  been  guilty  of 
any  of  the  homicides  above-mentioned,  either  by  his  own  con- 
fession, or  the  notoriety  of  the  fact,  not  only  because  the  above- 
mentioned  statute  of  Westminster  I.e.  15.  which  is  the  pattern 
prescribed  by  1  and  ^  Ph.  and  Mary,  for  the  direction  of  justices 
of  peace  in  relation  to  bail,  expressly  excludes  all  persons  from 
the  benefit  of  it  which  are  guilty  of  open  and  manifest  offences; 
but  also  because  the  statute  of  Gloucester,  c.  9.  is  express,  that 
all  persons  who  are  guilty  of  homicide  by  misadventure  or  in 
self-defence,  shall  be  kept  in  prison  till  the  next  coming  of  the 
justices  itinerant,  or  of  gaol-delivery. 

Sect,  64.  Thirdly,  That  the  chief  import  of  these  statutes  is 
to  shew  in  what  manner  persons  are  to  be  bailed  by  justices  of 
peace,  and  not  to  declare  what  persons  are  bailable  by  them;  in 
relation  to  which  matter,  the  old  rules  of  the  statute  of  West- 
minster the  first,  are  generally  still  to  be  followed,  which,  extend- 
ing only  to  criminal  offences,  punishable  in  the  ordinary  way  by 
indictment  before  the  sheriff,  &c.  give  no  power  to  bail  persons 
taken  on  process  in  civil  actions,  or  for  contempts  to  superior 
courts,  as  by  process  of  rebellion  out  of  chancery.  And  there- 
fore by  a  reasonable  construction  of  all  these  statutes,  justices  of 
peace  have  no  power  in  any  such  cases  to  admit  any  person  to 
bail. 

As  to  the  Third  Point,  viz.  Where  bail  is  grantable  by  the 
justices  of  gaol-delivery. 

Sect. 
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Sect.  65.  It  seems  to  be  clearly  settled  (a)  at  this  day,   that  (a)  Crom.  154. 
such  justices  may  bail  any  person  convicted  before  them  of  homi-  5J  Hale,  i29. 
cide  by  misadventure  or  in  self-defence,  the  better  to  enable  him  SuJ^n^gry,  lOi. 
to  purchase  his  pardon.     And  if  a  person  convicted  of  man-  io4, 105/ 
slaughter  before  such  justices  purchase  his  pardon,  it  seems  that  F.  Corone,  361. 
they  may  (6)  bail  him,  even  after  their  sessions  is  determined,  till  y  V.B.  246. 
the  next  sessions  of  gaol-delivery,  that  he  may  come  in  then  and  S.P.C.  15, 16. 
plead  his  pardon,  for  that  the  power  of  such  justices  seems  (c)  Con.  25  Ed.  3. 
to  continue  for  such  purposes  after  their  sessions.     Also  (d)  if  a  s.  p.  c.  74. 
man  be  convicted  of  manslaughter  before  such  justices,  against  F.  Corone,  354. 
plain  evidence,  it  is  said  that  they  may  bail  him  till  the  next  ses-  Sx5?^^"P' V« 
sions  of  gaol-delivery,  in  order  to  purchase  his  pardon  in  the  b.  Md™p.  94.* 
meantime.     But  it  seems,  (e)  that  justices  of  peace   have  no  Summary,  101. 
power  to  bail  a  man  in  any  of  these  cases,  because  they  are  tied  (c)  Vide  sup. 
up  for  the  most  part  to  the  rules  prescribed  by  the  above-men-  %i^'c^am.  154. 
tioned  statute  of  Westminster  the  first.    But  this  statute,  not  (f)  (e)  Summary, 
extending  to  justices  of  gaol-delivery,  seems  to  leave  them  a  dis-  ^.'^'^^^' 
cretionary  power  in  those  cases  wherein  it  restraiiis  the  sheriff  ^1  q^^^*  ^^ 
from  admitting  persons  to  bail.     And  therefore  if  a  defendant,  in  Dalton,  c.  114. 
an  appeal  of  death,  plead  an  excommunication  in  disability  of  the  (/)  2  Inst.  185, 
plaintiff,  it  seems  to  be  holden  by  Staundford,  (g)  that  such  jus-  („)s.  P.  C.72. 
tices  may  bail  the  defendant  from  day  to  day  till  the  plaintiff  shall 
be  absolved,  for  that  otherwise  the  defendant  might  lie  in  prison 
for  ever,  without  any  opportunity  of  coming  to  his  trial.     But  it  (/i) F.  Mainp.  6. 
is  observable,  that  the  books  (/?-)  which  are  cited  for  the  mainte-  5^^^\^-^'i^* 
nance  of  this  opinion,  speak  only  of  an  appeal  of  robbery:  yet  g^^^g  contrary. 
if  justices  of  gaol-delivery  have  such  power  of  bailing  persons  in 
the  case  of  death,  on  the  circumstances  above-mentioned,  as  it 
seems  agreed  in  the  cases  above  cited  that  they  have,  I  do  not 
find  any  reason  why  they  may  not,  as  well  upon  other  such  like 
circumstances,  bail  persons  indicted  or  appealed  before  them  of 
any  other  crime,  in  such  manner  as  the  court  of  King's  Bench 
may  do,  as  shall  be  more  fully  shewn  under  the  next  point. 

As  to  the  Fourth  Point,  viz.  Where  bail  is  grantable  by  the 
courts  of  Westminster-hall,  I  shall  endeavour  to  shew  : 

I.  Where  it  is  grantable  by  the  court  of  King's  Bench. 

II.  Where  by  the  other  courts  of  Westminster-hall. 
As  to  the  first  of  these  points,  I  shall  consider, 

1.  Where  bail  is  grantable  by  the  court  of  King's  Bench  to  a 
person  imprisoned  by  the  king's  special  command,  or  by  the 
order  of  his  privy  council. 

2.  Where  to  a  person  committed  by  either  house  of  parlia- 
ment. 

3.  Where  to  one  committed  by  the  court  of  Chancery. 

4.  Where  to  one  committed  by  an  inferior  court  of  record. 

5.  v^  here  to  one  expressly  excluded  by  the  above-mentioned 
statute  of  Westminster  the  first,  from  the  common  benefit  of  a 
replevin  by  the  sheriff. 

As  to  the  first  of  these  particulars,  viz.  Where  bail  is  grant- 
voL.  II.  M  able 
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able  by  the  court  of  King's  Bench  to  a  person  imprisoned  by  the 
king's  special  command,  or  by  the  order  of  the  privy  council. 

o)  5  Mod.  78.  Sect.  66,  1  do  not  find  but  that  wherever  (a)  a  commitment  by 

1  And.^Sf  ^^^  privy  council  hath  specially  expressed  the  crime  for  which 

1  Leonard,  70.  the  party  hath  been  committed,  this  court  has  always  admitted 

1  Burrow,  460.  him  to  bail,  on  the  like  circumstances  on  which,  in  discretion,  it 

cLt^^Palraer  ^^^'^  grant  bail  on  other  commitments,  (b)     And  wherever  it  has 

559.'           '  appeared,   that  persons  have  been  imprisoned  by  colour  of  a 

b)  1  Leon.  70]  usurped  authority,  pretended  to  be  derived  from  any  patent  what- 
sWilson^i^i  soever,  contrary  to  law,  it  seems  that  the  said  court  hath  always 
Wilkes's  case.*  discharged  the  persons  so  imprisoned,  without  bail.     But  there 

c)  33  H.  6.  28.  have  been  formerly  many  opinions,  (c)  that  persons  committed  by 
1  RoU  134*  ^^^^  special  command  of  the  king,  or  of  his  privy  council,  without 
192.  219.  *  expressing  any  other  cause  of  the  commitment,  were  not  bailable 
Con.  Mo.  839.  by  any  court  whatsoever,  without  some  intimation  of  the  king's 
See^the^sfr^u  cousent  to  such  bailment,  by  letter  from  the  privy  council,  or 
ments  on  the  otherwise.  And  a  distinction  {d)  was  taken  by  some  between  a 
habecu  corpus  Commitment  by  one  of  the  privy  council,  and  a  commitment  by 
loJm'ai^^Bg  ^^^^  whole  body;  and  that  the  former  ought  indeed  to  set  forth 
&c.  *     *     '  some  other  cause  of  the  commitment  besides  the  command  of  the 

(d)  1  Leon. 70,   person  who  made  it;  but  that  the  latter  needed  not  any. 

Sect,  67.  But  this  matter  came  afterwards  to  be  very  solemnly 

(e)  See  the  ar-  debated  in  the  famous  case  (e)  of  Sir  John  Corbet  and  others, 
SMcorp!L^^^^  who,  being  imprisoned  by  a  warrant  from  the  privy  council,  about 
concerning  the  third  year  of  the  reign  of  King  Charles  the  First,  moved  the 
Joans,  and  court  of  King's  Bench  to  admit  them  to  bail  upon  their  habeas 
Col*  ^458  &c    corpus;  whereupon  it  was  returned,  that  they  were  detained  in 

the  prison  of  the  Fleet  by  the  special  command  of  the  king,  sig- 
nified to  the  warden  by  a  warrant  of  some  of  the  members  of  the, 
privy  council;  in  which  warrant  no  other  cause  of  the  imprison- 
ment was  contained  but  such  special  command:  and  it  was 
strongly  urged  on  behalf  of  the  prisoners,  that  such  imprison- 
ment is  against  the  statute  of  Magna  Charta,  c.  29.  which  pro- 
vides, "  That  no  freeman  shall  be  taken  or  imprisoned,  and  that 
"  the  king  will  not  pass  upon  him,  nor  condemn  him,  but  by  the 
''judgment  of  his  peers,  or  the  law  of  the  land;"  and  also  against 
(^f)  25  Ed.  3. 4.  many  other  statutes  (f)  made  in  affirmance  of  Magna  Charta,  by 
S^d  "  ?  which  it  is  ordained,  "  That  no  man  shall  be  taken  by  petition, 
"  or  suggestion,  made  to  the  king  or  to  his  council,  unless  it  be 
'*  by  indictment  or  presentment,  or  by  process  by  original  writ ; 
"  and  that  no  man  shall  be  imprisoned,  &c.  without  being 
"  brought  to  answer  by  due  process  of  law ;  nor  be  put  to  an- 
"  swer  without  presentment  before  justices,  or  matter  of  record, 
"  or  by  due  process,  and  writ  original."  And  it  was  argued, 
that  the  liberty  of  the  subject  would  be  precarious,  and  lie  at  the 
king's  mercy,  if  persons  who  happen  to  incur  his  displeasure,  for 
what  perhaps  the  law  esteems  no  crime,  should  by  means  of  such 
a  commitment  be  liable  to  be  for  ever  imprisoned,  without  any 
possibility  of  redress;  and  that  it  seems  inconsistent  with  natural 
justice  to  expose  a  man  to  so  severe  a  punishment  for  a  supposed 
crime  alleged  against  him,  without  giving  him  an  opportunity  of 
clearing  himself  by  a  lawful  trial.  And  it  was  further  urged, 
1  H.  7.  4.  that  according  to  the  opinion  of  Sir  John  Markham,  in  the  time 

of 
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of  King  Edward  the  Fourth,  the  king  could  not  io  much  as  2  Hale,  I5i. 
arrest  a  man  upon  suspicion  of  treason  or  felony,  as  any  of  his 
subjects  may;  for  that  if  the  king  should  do  wrong,  the  party 
could  have  no  action  against  him.  Also  it  was  insisted,  that  the 
preamble  of  the  statute  of  Westminster  the  first,  c.  5.  which 
declares,  "  That  persons  imprisoned  by  the  king's  command  have 
"  always  been  taken  to  be  irreplevisable,"  must  be  intended  only 
of  a  replevin  by  the  common  writ  de  homine  replegiando,  or  by 
the  sheriff  ex  officio  without  writ,  for  that  it  speaks  only  of  a 
replevin  by  sheriffs  and  others,  and  therefore  shall  not  be  taken 
to  extend  to  superior  courts.  And  it  was  never  thought  that  the 
court  of  King's  Bench  was  restrained  by  it  from  bailing  persons 
imprisoned  for  homicide ;  and  yet  all  such  are  equally  declared 
by  the  statute  to  be  irreplevisable.  Many  precedents,  also,  were 
alleged,  whereby  it  appeared,  that  persons  committed  by  the 
king's  special  command,  had  been  discharged  upon  writs  of 
habeas  corpus. 

Sect.  68.  But  on  the  other  side  it  was  argued,  that  such  com- 
mitment could  not  reasonably  be  intended  to  be  against  the  pur- 
view of  the  statutes  above  cited,  inasmuch  as  the  said  statute  of 
Westminster  the  first,  c.  15.  which  was  made  in  the  very  next 
reign  after  that  in  which  the  statute  of  Magna  Charta  was  made, 
it  was  declared  to  be  a  settled  and  undoubted  point,  that  persons 
committed  by  the  command  of  the  king,  which,  as  it  seems  to  be  Vide  sup.  sect, 
agreed,  is  to  be  understood  of  the  king's  special,  absolute,  and  ^^' 
extrajudicial  command,  are  not  replevisable :  and  it  cannot  be 
imagined  that  so  high  a  regard  should  be  paid  to  such  a  commit- 
ment, if  it  were  thought  to  be  illegal,  and  contrary  to  Magna 
Charta.     And  it  was  insisted,  that  commitments  of  this  kind  have 
often  been  allowed  by  the  (a)  courts  of  justice,  and  are  mentioned  (a)  Vide  sup. 
bv  authors  (b)  of  the  best  credit  since  the  above  cited  statutes,  sect.  66. 
without  any  the  least  objection  to  their  legality,  and  as  depriving  \^  ^^  '    ' 
the  party  imprisoned  by  them  from  the  common  benefit  of  the  F.  N.  B.  6. 
writ  of  replevin.     iVnd  it  was  also  strongly  urged,  that  there  are 
often  secret  causes  not  fit  to  be  divulged,  which  may  make  it 
necessary  for  the  safety  of  the  state,  in  some  particular  circum- 
stances, to  restrain  some  persons  from  their  liberty  for  a  certain 
time,    and  that  the  king,   who  is   entirely  entrusted  with   the 
management  of  state  affairs,  shall  be  presumed  always  to  act  for 
the  public  good;  and  that  it  is  immodest  for  any  of  his  courts  to 
question  the  justice  of  his  proceedings  of  this  kind,  which  the 
law  seems  wholly  to  have  left  to  his  wisdom,  or  to  suffer  a  sug- 
gestion that  he  abuses  his  prerogative  to  cover  oppression;  and 
that  the  subject  is  in  no  danger  of  perpetual  imprisonment  on  Rush.  Col.  part 
this  account,  for  that  the  court  of  King's  Bench  hath  always  used  i-  ^ol.  oio. 
a  discretionary  power  over  such  commitments,   as  well  as  all 
others,  and  therefore   upon  special  circumstances  of  hardship, 
may  admit  persons  under  such  commitments  to  bail ;  but  that 
where  there  was  nothing  extraordinary  in  the  case,  it  hath  been 
the  general  course  of  the  court  not  to  do  it  without  a  special 
order  from  the  council  for  it,  as  appeared  from  the  examination 
of  most  of  the  precedents  relating  to  this  matter.     And  therefore 
in  the  case  above-mentioned,   the  court  of  King's  Bench  was 
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unanimous  in  opinion,  that  Sir  John  Corbet,  and  the  other  gen- 
tlemen so  committed  by  the  king's  special  command,  as  is  above- 
mentioned,  had  no  right,  pri?7id  facie,  to  demand  the  benefit  of 
bail,  without  the  consent  of  the  council,  and  therefore  remanded 
them. 


1.  428.  473 
499,  &c. 


Rush.  Col.  part  Sect.  69-  But  this  matter  being  afterwards  considered  in  par- 
liament, and  it  being  the  general  opinion,  that  the  chief  reason 
why  those  gentlemen  incurred  the  king's  displeasure  was  their 
refusal  to  pay  the  loans,  which,  as  they  insisted,  were  demanded 
of  them  without  sufficient  authority;  and  it  being  evident,  that  if 
there  were  no  certain  legal  remedy  for  the  liberty  of  the  subject 
against  such  a  strain  of  the  prerogative,  no  man  could  be  safe  in 
maintaining  his  property,  either  in  parliament  or  out  of  it,  against 
a  disputed  demand  from  the  crown,  but  would  be  liable  to  dis- 
cretionary imprisonment,  and  that  under  colour  of  law,  without 
any  certain  redress  from  the  law ;  it  was  thought  necessary  on 
this  occasion  to  draw  up  the  famous  Petition  of  Right,  which 
R   h  r  I  ^^^  afterwards  assented  to  by  the  king,  wherein,  among  other 

foi.  613.  things,  the  lords  and  commons  complain  to  the  king,  "  That 

(a)  Supra,  sec.    against  the  tenor  of  the  above  (a)  cited  statutes,  divers  subjects 
^^*  had  then  of  late  been  imprisoned,  without  any  cause  shewed ; 

and  when  for  their  deliverance  they  had  been  brought  before  jus- 
tices by  writs  of  habeas  corpus,  there  to  undergo  and  receive  as 
the  court  should  order,  and  their  keepers  commanded  to  certify 
the  causes  of  their  detainer,  no  cause  had  been  certified,  but  that 
they  were  detained  by  his  majesty's  special  command  signified 
by  the  lords  of  his  privy  council,  and  yet  were  returned  back  to 
several  prisons,  without  being  charged  with  any  thing  to  which 
they  might  make  answer  according  to  the  law:  And  thereupon 
the  said  lords  and  commons,  among  other  things,  humbly  pray. 
That  no  freeman,  in  any  such  manner  as  is  before-mentioned,  be 
imprisoned,  or  detained,  &.c." 

Sect.  70.  And  it  seems  to  have  been  generally  agreed,  since 
the  time  of  this  petition,  that  wherever  any  commitment  by  the 
privy  council  hath  not  expressed,  with  some  convenient  certainty, 
the  crime  alleged  against  the  party,  he  ought  to  be  bailed  upon 
his  habeas  corpits. 

Sect.  71.  And  for  the  greater  security  of  the  liberty  of  the 
subject  against  commitments  by  the  command  of  the  king,  or  of 
his  privy  council,  it  is  further  provided  and  enacted,  by  16  Car.  1. 
c.  10.  s.  8.  "  That  if  any  person  shall  be  committed,  restrained 
"  of  his  liberty,  or  suffer  imprisonment  by  the  command  or  war- 
''  rant  of  the  king's  majesty,  in  his  own  person,  or  by  the  com- 
"  mand  or  warrant  of  the  council  board,  or  of  any  of  the  lords  or 
"  others  of  his  majesty's  privy  council;  that,  in  every  such  case, 
"  every  such  person,  upon  demand  or  motion  to  the  judges  of  the 
"  King's  Bench  or  Common  Pleas,  in  open  court,  shall  without 
'*  delay,  upon  any  pretence  whatsoever,  for  the  ordinary  fees 
"  usually  paid  for  the  same,  have  forthwith  granted  unto  him  a 
"  writ  of  habeas  corpus,  to  be  directed  generally  unto  all  and  every 
"  sheriff,  gaoler,  minister,  officer,  or  other  person  in  whose  cus- 
"  tody  the  party  committed  or  restrained  shall   be,  and  such 

"  sheriff. 
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"  sheriff,  &c.  shall,  at  the  return  of  the  said  writ,  and  according 

**  to  the  command  thereof,  on  due  and  convenient  notice  thereof 

**  given  unto  him,  at  the  charge  of  the  part}^  who  requires  or  pro- 

*•'  cures  such  writ,  and  on  security  by  his  own  bond  given,  to  pay 

**  the  charges  of  carrying  back  the  prisoner,  if  he  shall  be  re- 

"  manded  by  the  court,  &c.  which  charges  shall  be  ordered  by 

'*  the  court,  bring  or  cause  to  be  brought  the  body  of  the  party 

"  before  the  judges  of  the  court,  from  whence  the  same  writ 

"  shall  issue,  in  open  court,  and  shall  then  likewise  certify  the 

"  true  cause  of  such  his  detainer  or  imprisonment;  and  there- 

**  upon  the  court,  within  three  court-days  after  such  return  made 

"  and  delivered  («),  in  open  court,  shall  proceed  to  examine  and  (a)  See  l  Sid. 

"  determine  whether  the  cause  of  such  commitment  appearing  ^s* 

"  upon  the  said  return,  be  just  and  legal  or  not,  and  shall  there-  ^K^'^^^*^^^- 

"  upon  do  what  to  justice  shall  appertain,  either  by  delivering, 

"  bailing,  or  remanding  the  prisoner :     And  if  any  thing  shall  be 

"  otherwise  wilfully  done,  or  omitted  to  be  done  by  any  judge, 

"justice,  officer,  or  other  person  aforementioned,  contrary  to  the 

"  true  meaning  hereof,  that  then  such  person  so  offending  shall 

"  forfeit  to  the  party  grieved,  his  treble  damages,  &c." 

Sect.  72.  But  it  is  provided,  par.  9*  "  That  the  above-recited 
**  clause  shall  extend  only  to  the  warrants  and  directions  of  the 
**  council-board,  and  to  the  commitments,  restraints,  and  impri- 
"  sonments  of  any  person  or  persons,  made,  commanded  or 
"  awarded,  by  the  king's  majesty,  his  heirs  or  successors,  in  their 
**  own  person,  or  by  the  lords  and  others  of  the  privy  council, 
"  and  every  one  of  them." 

As  to  the  second  particular,  to.  Where  bail  is  gran  table  by  the 
court  of  King's  Bench  to  a  person  imprisoned  by  either  house  of 
parliament. 

Sect.  73.  There  can  be  no  doubt  but  that  the  highest  regard  Regma  z>.  Paty, 
is  to  be  paid  to  all  the  proceedings  of  either  of  those  houses,  and  Ld.  Ray.  ii05. 
that  wherever  the  contrary  does  not  plainly  and  expressly  appear,  ^g  Rgpf 83^*^' 
it  shall  be  presumed  that  they  act  within  their  jurisdiction,  and  Busheil's  case, 
agreeably  to  the  usages  of  parliament,  and  the  rules  of  law  and  Ld.Vaugb,i35. 
justice:     And  therefore,  wherever  it  stands  indifferent  upon  the  ba^^s^cas^e,' 
return  of  a  habeas  corpus,  whether  a  commitment  by  either  of  i  Mod.  144. 
those  houses  were  strictly  legal  or  not,  and  the  parliament  be  ^^-  Shebbear's 
still  sitting,  I  can  find  no  precedent  that  the  prisoner  hath  been  450 '  andThe"^* 
bailed   by  the  court  of  King's  Bench.     And  it  cannot  but  be  cases  cited  in 
expected,  that  those  houses  would  be  apt  to  resent  an  attempt  tbe  following 
of  this  kind,  which  might  seem  to  carry  with  it  an  implicit  reflec-  "°^^* 
tion  on  their   honour,   as   unjustly  depriving  a  subject   of  his 
liberty,  and  putting  him  under  a  necessity  of  demanding  justice 
from  another  court,  by  unreasonably  refusing  to  restore  him  to 
It;  which  surely  shall  never  be  intended,  where  their  proceedings 
are  capable  of  a  more  favourable  construction.     And,  therefore,  See  the  case  of 
in  Lord  Shaftesbury's  case,  who,  upon  his  habeas  corpus  in  the  Joy  and  Top- 
King's  Bench,  was  returned  to  have  been  committed  by  the  ^am,8St.Tr. 
House  of  Lords   for  a  high  contempt  committed  against  that  ^' 
house,  the  court  would  not  take  notice  of  any  exceptions  against 
the  form  of  the  commitment,  as  that  it  was  too  general,  and  did 
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not  express  the  nature  of  the  contempt,  or  in  what  place  it  was 
committed,  &c.  for  that  it  shall  be  presumed,  that  it  was  such  for 
which  the  lords  might  lawfully  make  such  an  order,  and  no  other 
court  shall  prescribe  to  them  in  what  form  they  ought  to  make 
it.  But  if  it  be  demanded,  in  case  a  subject  should  be  com- 
mitted, by  either  of  those  houses,  for  a  matter  manifestly  out  of 
their  jurisdiction,  what  remedy  can  he  have.''  I  answer,  that  it 
cannot  well  be  imagined  that  the  law,  which  favours  nothing 
more  than  the  liberty  of  the  subject,  should  give  us  a  remedy 
against  commitments  by  the  king  himself,  appearing  to  be  illegal, 
and  yet  give  us  no  manner  of  redress  against  a  commitment  by 
our  fellow-subjects,  equally  appearing  to  be  unwarranted.  But 
as  this  is  a  case  which,  I  am  persuaded,  will  never  happen,  it 
seems  needless  over  nicely  to  examine  it,  (1) 

Sect.  74.  However  it  seems  agreed,  that  a  person  committed 
for  a  contempt,  by  the  order  of  either  house  of  parliament,  may 
be  discharged  by  the  court  of  King's  Bench  after  a  dissolution  or 
prorogation  of  the  parliament,  whether  he  were  committed  during 
the  sessions  or  afterwards,  for  that  all  the  orders  of  parliament 
are  determined  by  a  dissolution  or  prorogation;  and  all  matters 
before  either  house  must  be  commenced  a-new  at  the  next  par- 
liament, except  only  in  the  case  of  a  writ  of  error:  and  if  the 
subject  should  be  deprived  of  his  liberty  till  the  next  parliament, 
which  perhaps  may  not  meet  again  in  many  years,  no  one  could 
say  when  his  imprisonment  would  end^ 

Sect.  75.  But  it  is  holden  in  Shower's  Reports,  that  a  lord 
committed  by  the  House  of  Lords,  on  an  impeachment  of 
treason,  and  afterwards  pardoned,  cannot  be  discharged  by  the 
court  of  King's  Bench,  because  the  impeachment  being  in  a 
superior  court,  the  pardon  must  be  pleaded  there ;  and  the  com- 
mitment being  by  the  lords,  the  King's  Bench  cannot  take  conu- 
sance of  it.  Yet  it  seems  to  have  been  taken  for  granted,  in 
the  Lord  Stafford's  case,  that  the  court  of  King's  Bench  may,  in 
their  discretion,  bail  a  lord  upon  an  impeachment  of  high  treason, 
which  in  that  case  they  refused  to  do,  not  as  a  matter  out  of  their 
power,  but  as  a  thing  which  they  were  not  bound  to  do,  and  im- 
proper 


(1)  The  doctrine  contained  in  this  section  has 
been  confirmed  in  several  memorable  instances. 
In  Easter  Term,  24  Geo.  2.  the  Honourable  Alex- 
ander Murray  was  committed  to  Newgate,  by  the 
house  of  commons  for  a  contempt  of  privilege.  A 
habeas  corpus  issued;  and  Wright,  Denison,  and 
Foster,  were  clear  that  the  court  of  King's  Bench 
had  no  jurisdiction  in  the  case ;  for  that  both 
houses  of  parliament,  in  concurrence  with  every 
court  of  record,  even  the  lowest,  has  an  exclusive 
right  to  commit  for  a  contempt.  Lord  Holt  also 
thought  the  right  existed  for  contempts  committed 
in  the  face  of  the  house,  1  Wilson,  299.' — In  Easter 
Term,  3  Geo.  3.  C.  B.  on  Mr.  Wilkes's  case  (vide 
infra,  c.  16.),  Pratt,  C.  .T.  and  the  whole  court,  de- 
clared they  had  no  power  to  decide  upon  the  pri- 
vileges of  parliament. — Lord  Camden,  in  the  case 
of  Entick  v.  Carrington,  Mich.  6  Geo.  3.  11  St. 
Tr.  317.  says,  the  rights  of  that  assembly  (viz. 
house  of  commons)  are  original  and  self-created ; 


they  are  paramount  to  our  jurisdiction,  and  abovet 
the  reach  of  injunction,  prohibition,  or  error.  And 
in  Easter  Term,  11  Geo.  3.  Brass  Crosby,  Esq. 
Lord  Mayor  of  London,  and  a  member  of  parlia- 
ment, was  brought  to  the  Common  Pleas,  on  a: 
habeas  c<rrpus  at  common  law,  to  be  released  from  a 
commitment  by  virtue  of  the  speaker's  warrant  for 
a  contempt.  De  Grey,  C.J.  delivered  the  unani- 
mous opinion  of  the  court,  that  the  house  of  com- 
mons are  the  exclusive  arbiters  of  their  own  pecu- 
liar privileges,  4  Inst.  47.  Dyer,  59,  that  their 
power  of  committing  is  inherent  from  the  very 
nature  of  their  institution,  3  Jac.  1.  c.  13.  Ashby 
and  White,  8  St.  Tr.  90.  Ld.  Raymond,  938.  that 
their  adjudication  is  tantamount  to  a  conviction, 
and  their  commitment  equal  to  an  execution  ;  and 
that  no  court  can  discharge  a  prisoner  committed 
in  execution  by  another  court,  Cro.  Car.  168.  His 
Lordship  was  accordingly  remanded,  2  Black.  755. 
3  Wilson,  188. 
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proper  on  consideration  of  the  whole  circumstances.   And  though  Carthew,  132, 
the  reasons  above  cited  from  Shower's  Reports  seem  proper  to  i33. 
prove,  that  the  court  of  King's  Bench  cannot  discharge  a  prisoner  ^J^^^^^^;,^^?' 
from  any  impeachment  in  parliament  whatsoever;  yet  they  seem  Ca!tlemain  was 
by  no  means  to  prove,  that  they  cannot  bail  him.     But  it  is  ob-  coiumitted  by 
servable,  that  it  doth  not  clearly  appear,  from  either  of  the  above-  f^^°™^'^'' 
mentioned  reports,  whether  any  parliament  were  sitting  at  the  for  high  treason, 
times  of  the  motion  for  such  discharge  and  bailment,  or  not ;  but  and  bailed  by 
it  is  certainly  most  likely  to  prevail  in  such  a  motion,  when  no  f  5"^^^^^^"^"]^* 
parliament  is  sitting,  nor  likely  soon  to  sit,  and  after  the  party  397^ 
hath  been  long  in  prison ;  because,  in  such  a  case,  if  he  should 
not  be  bailed,  he  might  be  perpetually  imprisoned  for  a  crime, 
without  any  opportunity  of  making  his  defence. 

As  to  the  third  particular,  viz.  Where  bail  is  grantable  by  the 
King's  Bench  to  a  person  committed  by  the  court  of  Chancery. 

Sect.  76.  Little  is  said  in  the  books,  except  in  the  reign  of 
King  James  the  First,  at  the  time  when  Sir  Edward  Coke  was 
chief  justice,   when   this  matter  was  very  much  litigated,  and 
occasioned  great  heats  between  the  two  courts,  and  several  per- 
sons committed  to  the  Fleet  by  the  chancellor  were  bailed  by 
the  court  of  King's  Bench,  upon  exceptions  to  the  generality  of 
the  form  of  the  commitments,  as  (a)  not  shewing  the  time  of  the  (a)i  Roll.  192. 
commitment,  or  setting  (6)  forth  only  the  command  of  the  lord  218. 
chancellor  as  the  ground  of  the  imprisonment,  without  mention-  ^  Ro1°Ti9.^ 
ing  any  crime  at  all,  or  mentioning  the  crime  in  (c)  general  terms,  (c)iRoll.  192. 
as  for  a  contempt  to  the  court  of  Chancery,  without  shewing  218,  219. 
what  the  contempt  was,  or  at  what  time  committed  :     And  one  )^^g^         ^^^* 
(d)  Gl anvil,  who  was  generally  committed  by  the  command  of  Moor,  838. 
the  lord  chancellor,  without  setting  forth  any  cause  of  such  com-  sBulst.  soi, 
mand,  seems  to  have  been  bailed  upon  examination  of  the  merits  ^^^^^^ase^^' 
of  the  decree,  for  disobeying  whereof  he  was  in  truth  committed;  sBulst.  115. 
whereby  it  appeared  that  the  decree  related  to  a  matter  before  1  ^^^M  277. 
adjudged  at  the  common  law,  which  was  thought  contrary  to  the 
purport  of  the  (e)  statutes  of  27  Edw.  3.  c.  I.  and  4  Hen.  4.  (e)  Vide  1  Roll. 
c.  23.     But  this  proceeding  being  resented  by  the  lord  chan-  277. 
cellor,  the  said  Glanvil  was  afterwards  recommitted  by  him  for  pfijgo**  oV* 
the  same  matter,  and  yet  was  afterwards,  on  another  habeas  cor-  3  Leonard,  18. 
pus,  bailed  the  second  time  by  the  court  of  King's  Bench:  but  I 
have  not  met  w  ith  any  precedent  of  this  kind  of  late  years ;  and 
how  far  the  long  disuse   of  such  like   proceedings  may  have 
lessened  the  authority  of  the  cases  above-mentioned,  may  de- 
serve to  be  considered.     However,  it  cannot  but  be  expected, 
that  the  superior  courts  will   pay  the  highest  regard  to   one 
another's  proceedings,  and  be  ready  to  presume,  that  they  are 
agreeable  to  law,  unless  the  contrary  appear,  or  the  case  be  very  Vaughan,  130. 
particular  and  extraordinary,  which  may  perhaps  reasonably  in-  140.  seems  con- 
duce them,  in  some  circumstances,   to  make  exceptions  from  ^'^^^y- 
those  general  rules  which  in  common  cases  usually  govern  their 
discretion.     But  what  case  in  particular  may  be  said  to  be  of  so 
extraordinary  a  nature,  it  would  be  needless  and  presumptuous 
for  me  to  endeavour  to  examine.     But  as  to  the  case  above- 
mentioned,  which  was  formerly  so  much  litigated,  concerning  the 
Chancery's  giving  relief  against  a  judgment  at  law,  since  it  seems 
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to  be  settled  at  this  day,  that  the  Chancery  may,  in  some  cases, 
give  relief  against  the  unequitable  use  of  such  a  judgment,  espe- 
cially as  to  a  point  not  relievable  by  law;  whenever  it  stands 
indifferent  whether  the  matter  examined  by  Chancery,  after  a 
judgment  at  law,  be  of  such  a  nature  as  is  proper  for  relief  in 
Chancery,  or  aot,  it  is  not  probable  that  any  other  court  of 
Westminster-hall  will  easily  presume  that  it  is  not,  when  the 
chancellor,  who  is  the  proper  judge,  hath  determined  that  it  is: 
and  agreeably  hereto  it  hath  been  adjudged,  that  a  commitment 
from  Chancery  for  disobedience  to  a  decree  is  good,  without 
shewing  what  the  decree  was. 

As  to  the  fourth  particular,  viz.  Where  bail  is  grantable  by  the 
court  of  King's  Bench  to  one  committed  by  an  inferior  court  of 
record. 

Sect.  77.  It  seems,  that  this  court,  having  the  supreme  con- 
troul  of  all  inferior  courts,  may,  in  discretion,  on  consideration 
of  the  whole  circumstances  of  any  case  whatsoever,  bail  any  per- 
son who  shall  appear  to  have  been  unjustly  or  hardly  deprived  of 
his  liberty  by  an  inferior  court.  And  therefore,  wherever  it  shall 
clearly  and  expressly  appear,  that  a  person  hath  been  committed 
by  any  such  court,  for  a  matter  which  either  is  in  truth  no  crime 
at  all,  or  if  it  be  a  crime,  is  not  within  the  jurisdiction  of  such 
court,  there  can  be  no  doubt  but  that  it  is  a  proper  motion  to  the 
King's  Bench  to  bail  him.  But  in  what  other  cases  in  particular 
one  may  hope  for  the  like  success  in  a  motion  of  this  kind,  it 
seems  difficult  to  determine  (2) ;  for  that  every  such  case  depends 
upon  its  particular  circumstances,  which  have  great  weight  with 
the  court  in  its  determinations  of  this  kind,  in  which  it  is  in  great 
measure  left  to  its  discretion.  And  therefore,  though  perhaps  it 
may  bail  a  man  on  a  commitment  by  a  mayor  of  a  town,  or  jus- 
tice of  peace,  or  other  inferior  magistrate,  for  a  contempt,  with- 
out shewing  the  particular  nature  of  it;  yet  it  cannot  be  expected, 
that  it  will  with  the  like  readiness  bail  a  man  on  such  a  general 
commitment  by  a  court  of  higher  (a)  dignity,  as  a  court  of  oi/er 
and  terminer,  or  any  other  court  of  Westminster-hall;  to  the 
honour  of  whose  proceedings  the  greatest  regard  is  always  to  be 
given;  and  on  this  ground  chiefly,  as  I  suppose,  where  a  person 
on  a  habeas  corpus  was  returned  to  have  been  committed  by  an 
order  of  the  Exchequer,  for  not  paying  a  fine  of  fifty  pounds  by 
the  ecclesiastical  commissioners  imposed  upon  him,  the  court  of 
King's  Bench  {b)  refused  to  bail  him,  though  it  was  not  shewn 
w^herefore  the  said  fine  was  imposed.  And  as  a  great  regard  is 
always  paid  to  the  dignity  of  the  court  by  which  the  party  is 
committed,  so  is  it  likewise  to  the  notoriety  of  the  offence;  and 
therefore,  where  a  person  convicted  of  buying  and  selling  old 
money,  before  justices  of  oyer  and  terminer,  was  committed  in 
execution  for  the  fine,  by  an  order  of  the  court  not  strictly  for- 
mal, yet  the  court  of  King's  Bench  refused  (c)  to  bail  him ;  for 
this  reason  chiefly,  because  he  was  in  execution,  and  his  commit- 
ment 


(2)  In  the  case  of  an  impressed  apprentice,  the 
King's  Bench  may  issue  a  warrant  to  bring  him  up, 
without  putting  him  to  the  circuity  of  a  habeai  cor- 


ptis.    Lord  Mansfield,  3  May,  1779.    2  Bulst.  139, 
140. 
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ment  was  defective  only  in  point  of  form.     Also  where  persons 

taken  in  execution  for  their  fines  to  the  king,  set  on  them  by  a 

sessions  of  justices  of  peace,  have  not  only  brought  their  habeas 

corpus,  but  also  their  writ  of  error  in  the  King's  Bench,   and  ^'^}^^^^'  ^^'  , 

assigned  errors,  yet  the  court  has  refused  to  bail  them.     But  I  &c.  MarcVss, 

take  it  for  granted,  in  those  cases,  which  are  but  briefly  reported,  53.* 

that  appeared  upon  the  whole   record,   that   such   fines   were  ]^1^'^^^' 

legally  imposed.     Also  it  seems,  that  the  said  court  has  some-  2    .  -    . 

times  been  induced  to  deny  persons  committed  by  other  courts 

by  warrants   not   strictly   formal,   the   benefit  of  bail,   for  the 

enormity,  dangerous  tendency,  or  obstinacy  («)  of  their  offence,  (c)  1  Buht.  48 

which  if  it  had  been  attended  with  less  aggravating  circumstances  *°^^j-j^  ^^^ 

might  not  have  excluded  them  from  it.     Also  the  said  court,  in  337.4*11. 

determining  whether  it  be  proper  to  bail  a  man  committed  by  (6)  1  Roll.  21  a. 

another  court,  usually  considers  all  the  other  circumstances  of  g^^^^j^^  ^^^ 

the  case,  as  the  length  (/;)  and  hardship  (c)  of  the  imprisoment,  (-^^  J^tch.  12. 

and  such  like,  in  order  to  give  such  a  determination  upon  the 

whole,  as  may  be  most  agreeable  to  the  honour  and  prerogative 

of  the  crown,  and  the  liberty  and  safety  of  the  subject. 

Sect.  78.  But  it  seems  to  be  agreed,  that  no  one  can  in  any 
case  controvert  the  truth  of  the  return  to  a  habeas  corpus,  or  plead 
or  suggest  any  matter  repugnant  to  it.  Yet  it  hath  been  holden, 
that  a  man  may  confess  and  avoid  such  a  return,  by  admitting 
the  truth  of  the  matters  contained  in  it,  and  suggesting  others  not 
repugnant,  which  take  off  the  effect  of  them.  And  upon  this 
ground,  where  one  Swallow,  a  citizen  of  London,  was  committed  1  Sid.  287,288. 
for  refusing  to  accept  the  office  of  an  alderman  of  the  said  city 
to  which  he  had  been  elected,  and  the  custom  of  the  city  justify- 
ing a  commitment  for  such  a  refusal,  and  the  election  and  refusal 
were  set  forth  in  the  return  to  the  habeas  corpus,  he  filed  a  sug- 
gestion in  the  crown  office,  that  he  was  an  officer  of  the  king's 
mint,  and  that  all  such  officers  were  exempted  from  all  city- 
offices,  both  by  prescription  and  by  the  king's  charter:  and  there- 
upon, the  patent  of  the  grant  of  his  office,  and  also  the  patent  of 
the  exemption,  being  enrolled  in  the  court,  he  was  discharged. 

Sect.  79.  Also  the  court  will  sometimes  examine  by  affidavit  the  5  Mod.  S23. 
circumstances  of  a  fact  on  which  a  prisoner  brought  before  them  454,  455. 
by  an  habeas  corpus  hath  been  indicted,  in  order  to  inform  them-      ^^^^^* 
selves,  on  examination  of  the  whole  matter,  whether  it  be  rea- 
sonable to  bail  him  or  not.     And  agreeably  hereto,  where  one 
Jackson,  who  had  been  indicted  of  piracy  before  the  sessions  of 
admiralty  {d)  on  a  malicious  prosecution,  brought   his   habeas  (d)Tn  Trinity 
corpus  in  the  said  court  in  order  to  be  bailed,  the  court  examined  'J*^™>  -^C^**-  ^' 
the  whole  circumstances  of  the  fact  by  affidavits;  upon  which  it 
appeared,  that  the  prosecutor  himself,  if  any  one,  was  guilty,  and 
carried  on  the  present  prosecution  to  screen  himself;  and  there- 
upon the  court,  in  consideration  of  the  unreasonableness  of  the 
prosecution,  and  the  uncertainty  of  the  time  when  another  ses- 
sions of  admiralty  might  be  holden,  admitted  the  said  Jackson  to 
bail,  and  committed  the  prosecutor  till  he  should  find  bail  to 
answer  the  facts  contained  in  the  affidavits. 

As  to  the  fifth  particular,  viz*  Where  bail  is  grantable  by  the 
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court  of  King's  Bench  to  one  excluded  by  the  above-mentioned 
statute  of  Westminster  the  first,  from  the  common  benefit  of  a 
replevin  by  the  sheriff. 

Sect.  80.  It  cannot  be  doubted,  but  that,  notv'ithstanding 
neither  («)  the  judges  of  this  nor  of  any  other  superior  court  of 
justice  are  strictly  within  the  purview  of  that  statute,  yet  (6)  they 
will  aKvays,  in  their  discretion,  pay  a  due  regard  to  the  rules 
prescribed  by  it,  and  not  admit  a  person  to  bail  who  is  expressly 
declared  by  it  to  be  irreplevisable,  without  some  particular  cir- 
lolt  163*^^  cumstance  in  his  favour.  And  therefore  it  seems  difficult  to  find 
Sup.  s.  33,  an  instance  where  persons  attainted  (c)  of  felony,  or  but  con- 
Latch.  12.  ^  victed  thereof  by  verdict  general  or  (d)  special,  or  notoriously  (e) 
Skinner  683  ^  g^^^^J  ^^  treason  or  manslaughter,  &c.  by  their  own  confession  or 
5  Mod.  454,  otherwise ;  have  been  admitted  to  the  benefit  of  bail  (3),  with- 
4-^5.  out  some  special  motive  to   induce  the  court  to  grant  it:  as 

(d)  D^yer,^i79     ^^here  (f)  a  person  taken  by  a  capias  ntlagatum,  on  an  appeal  of 
1  Bulst.  87, 88.   felony,  by  the  name  of  J.  S.  gentleman,  pleads  tliat  his  name  is 
J.  S.  yeoman,  and  not  gentleman,  and  so  he  is  not  the  same  per- 
son who  was  outlawed,  in  which  case  the  court  in  discretion 
may  bail  him;  for  until  the  plea  is  determined,  it  appears  not 
whether  he  were  the  person  intended,  or  not:  or  where  (g)  a 
person  outlawed  alleges  an  error  in  the  record,  in  which  case 
also  the  court,  ex  gratia,  may  bail  him,  especially  if  the  error  be 
apparent:  or  where  a  man  is  convicted  (//)  of  felony,  upon  evi- 
dence 
S.  P.  C.  74.     2  Inst.  188.     1  Sid.  316.     (h)  Crora.  154. 
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(3)  'die  court  of  King's  Bench  has  power  to 
bail  in  all  cases  whatsoever.  Lord  Mansfield,  Cow- 
per,  333 ;  and  the  judges  will  in  general  exercise 
jt  in  favour  of  a  prisoner  in  every  case  not  capital ; 
in  capital  cases,  where  there  is  any  circumstance  to 
induce  the  court  to  suppose  he  may  be  innocent; 
and  in  every  case  where  the  charge  is  not  alleged 
with  sufficient  certainty.  1  Bac.  Abr.  222.  notes. 
The  court,  therefore,  will  bail  a  person  committed 
for  high  treason  generally,  if  four  Terms  have 
elapsed  and  no  prosecution  conmienced.  Strange, 
5.  Or  for  treason  done  upon  the  high  seas.  Holt, 
83.  So  also  a  man  and  his  wife  committed  for 
felony,  if  the  assizes  have  intervened  and  they 
have  endeavoured  to  bring  on  the  trial.  Andr.  64. 
So  also  a  person  convicted  upon  an  appeal  of  mur- 
der, subject  to  an  argument  on  a  plea  in  abate- 
ment, (three  years  having  elapsed  without  either 
side  bringing  it  on)  provided  the  appellant  will  ac- 
tually consent.  Strange,  403.  So  also  a  person 
who  was  convicted  of  keeping  an  alehouse,  &c.  he 
having  brought  a  certiorari.  Strange,  531.  So  a 
person  convicted  on  an  indictment  of  murder,  and 
afterwards  in  custody  on  an  appeal,  unless  the 
judge  certifies  a  dissatisfaction  at  the  verdict. 
Strange,  854.  So  also  a  person  appealed  of  mur- 
der who  has  not  been  indicted,  provided  there  is 
any  delay  on  the  part  of  the  appellant.  Strange, 
856.  859.  So  also  a  person  committed  for  man- 
slaughter, if  it  appear  to  be  no  more  upon  the  de- 
positions before  the  coroner.  Strange,  911. 1242. 
So  also  in  murder  and  pardon  pleaded  and  allowed, 
tlie  defendant  shall  not  give  even  bail  to  answer 
the  appeal  though  the  heir  is  beyond  sea,  for  this 


is  not  within  3  Hen.  7.  Strange,  1203.  So  also  in 
rape  both  principal  and  accessary  will  be  bailed, 
if  it  appear  they  do  not  mean  to  abscond.  4  Burr. 
2179.  And  the  court  is  bound  ex  dehito  justitiee.  to 
bail  an  accomplice  intitled  to  the  king's  pardon. 
Cowpcr,  334.  And  although  it  be  not  necessary 
to  state  in  a  warrant  of  commitment  for  felony  that 
the  act  was  done  fehnivusly ,  yet  unless  it  suffi- 
ciently appear  to  the  court  that  a  felony  has  been 
committed,  they  are  bound  to  admit  the  prisoners 
to  bail.  Rex  v.  Judd,  2  Term  Rep.  255. 

But  this  court  will  not  look  into  the  coroner's 
depositions  to  bail  a  gaoler  committed  for  murder. 
Strange,  851.  Nor  will  they  bail  an  appellee  for 
murder  unless  circumstances  of  delay  appear  on 
the  part  of  the  appellant.  Strange,  8.54.  Nor  a 
person  charged  with  a  highway  robbery,  if  the 
prosecutor  attend  and  swear  he  is  the  man,  not- 
withstanding a  number  of  affidavits  are  produced 
to  the  contrary.  Strange,  1138.  Nor  for  assisting 
in  the  running  of  contraband  goods,  &c.  Bunb. 
143.  Nor  will  the  court  order,  at  the  instance  of 
the  prisoner,  a  medical  man  to  attend  the  person 
wounded  by  the  prisoner,  in  order  to  state  his 
situation  for  the  purpose  of  bail.  Strange,  547, 
Nor  will  they  bail  after  an  indictment  of  murder 
upon  an  affidavit  of  the  fact.  1  Salkeld,  104. 
Skinner,  683.  See  also  Rex  v.  Homer,  Caldecot, 
295.  that  upon  application  to  bail  for  felony,  the 
court  requests  to  see  the  depositions;  and  will 
thence,  if  they  see  just  cause,  without  regarding 
the  regularity  or  irregularity  of  the  commitment, 
discharge,  bail,  or  detain  the  prisoner. 
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dence  by  which  it  plainly  appears  to  the  court  that  he  is  not 
guilty  of  it;  in  which  case  even  the  justices  of  gaol-delivery  may 

bail  him  :  or  where  (a)  it  appears  to  the  court  that  tlie  prosecu-  («)  -^  Modem, 

tor  of  an  indictment   ^r  the  plaintiff  in  an  appeal,  hath  unreason-  j^^j'^i^yg'^ 

ably  delayed  his  prosecution;  as  where  two  nihils  are  returned  i  Buht.  85. 

upon  two  writs  of  scire  facias  awarded  against  a  plaintiff  in  an  Palmer,  558, 

appeal  renroved  by  certiorari  into  the  King's  Bench,  and  the  pri-  ^  Kg^ie^  305 

soner  hath  lain  a  long  time  under  confinement:  or  where  (b)  the  306. 

defendant  in  an  appeal  hath  pleaded  an  excommunication  in  dis-  ^^.^\^'_^  ^^' 

ability  of  the  plaintiff;  in  which  case  it  is  apparent  that  the  i3Ed.4.8.' 

plaintiff  cannot  proceed  at  present;  and  if  the  defendant  should  B.  Mainp.  48. 

be  kept  in  prison  till  the  plaintiff  be  absolved,  he  might  be  a  73. 

prisoner  for  life:  or  where  (f)  it  appears  to  the  court,  that  the  A  £at*ch!*i2. 
defendant  may  be  in  danger  of  losing  his  life,  either  by  famine(4)  Cro.  Jac'sse. 

or  a  dangerous  distemper,  &c.  if  he  continue  longer  in  prison.  Co.  Lit.  289. 

As  to  the  Second  Point,  viz.  In  what  cases  bail  is  grantable 
by  the  other  courts  of  Westminster-hall ;  I  shall  consider, 

First,  How  far  it  is  grantable  by  such  courts  to  persons  com- 
mitted for  causes  under  the  degree  of  treason  or  felony. 

Secondly,  How  far  it  is  grantable  to  persons  committed  for 
treason  or  felony. 

As  to  the  First  Point,  viz.  How  far  bail  is  grantable  by  the 
said  courts  to  persons  committed  for  causes  under  the  degree  of 
treason  or  felony. 

Sect.  Si.   It  seems  (d)  that  the   courts   of   Common   Pleas  (d) 2  Inst.  53. 
and    Exchequer,  at   any  time   during   term,   and    the   court   of  ^5. 615. 
Chancery,    either   in   term    or  vacation,   may    award   a   habeas  tul\e^i47 
corpus  by  the  common  law,  for  any  person  committed  for  any  Vaughan,  154, 
such  cause,   and   thereupon  discharge   him,   if  it   shall   clearly  ^^^>  i^^,  157. 
appear   by  the  return,   that  the  commitment  was  against  law  j).JU^^  ^g/* 
(as  being  made  by  one  who  had  no  jurisdiction  of  the  cause,  3  Leonard,  18. 
or  for  a  matter  for  which  by  law  no  man  ought  to  be  punished),  ^  Jones,  13, 14. 
or  bail  him,  if  it  shall  be  doubtful  whether  the  commitment  were  g  Modem  198. 
legal  or  not,  &c.     However,  it  is  certain  at  this  day,  that  by  306. 
force  of  the  habeas  corpus  act,  par.  3  and  10.  set  forth  more  at 
large  sect.  17  and  22.  any  of  the  said  courts,  in  term-time,  and 
any  judge  of  either  bench,  or  baron  of  the  Exchequer,  being  of 
the  degree  of  the  coif,  in  the  vacation,  may  award  a  habeas  cor- 
pus for  any  prisoner  whatsoever  who  is  bailable  by  the  intent 
of  that  act,  and  thereupon  bail  him. 

As  to  the  Second  Point,  viz.  How  far  bail  is  grantable  by 
the  said  courts  to  persons  committed  for  treason  or  felony. 

Sect.  82.  It  is  observable,  that  the  above-mentioned  clauses  of 
the  said  habeas  corpus  act  extend  not  to  persons  committed  for 
treason  or  felony,  plainly  and  specially  expressed  in  the  warrant 
of  commitment.     Neither  do  I  find  any  printed  case,  wherein  j^g^/^yf'^' 
persons  committed  for  such  crimes  have  been  bailed  either  by  2  joues,  14. 

the 

(4)  The  fact  of  indisposition,  upon  which  the  constitutional  ov  family  distemper,  or  from  the  act 
court  will  bail,  must  be  a  present  indisposition,  of  the  prisoner.  10  Modern,  334.  Vide  also 
arising  from  the  confinement,  and  not  from  any      Strange,  49.  543.    Holt,  85.  Cowper,  ;333. 


172 


OF  BAIL. 


Bk.  2. 


Register,  271. 


2  Hale,  126, 
127. 

(a)  1  Bulst.  45. 

(b)  2  Jon.  210. 

(c)  Levinz,  106. 
Con. 

1  Sid.  211. 

(d)  4  Inst.  178. 

1  Bulst.  45. 
21H.  r.  20. 
Con.  1  Sid.  210. 
Vide  2  Jo.  222. 
(g)  Sum.  97. 
Crora.  335. 

2  Inst.  178. 
Dalt.  c.  127. 
seems  contrary. 
(/)  1  Bulst.  45. 
(^)  4  Inst.  178. 
S.  P.  C.  65. 

F.  Mainp.  13. 
21  H.  7.  20. 
Summary,  97. 
2  Hale,  125. 
Con.  F.  Mainp. 
12. 

1  Black.  648. 
Strange,  911. 


(/i)  Dalt  c.  127. 
S.  P.  C.  77. 
4  Inst.  178. 


(i)  S.  P.  C.  77. 


(/c)  2  Inst.  150. 
4  Inst.  178. 
2  Hale,  126. 


(ODalt.  C.127. 
Vide  4  Bur.  75. 
N.  B.  A  feme 
covert  cannot 
be  bound  by 
recognizance, 
because  it  can- 
not be  estreated. 
Styles,  369. 


the  courts  of  Common  Pleas  or  Exchequer.  However  it  is  cer- 
tain, that  in  some  cases  persons  committed  for  felony  are  bail- 
able by  the  court  of  Chancery.  But  our  law-books  being  gene- 
rally silent  in  relation  to  these  matters,  I  shall  refer  the  reader 
for  the  more  accurate  knowledge  of  them  to  observation  and 
experience. 

As  to  the  Seventh  General  Point  of  this  chapter,  viz. 
In  what  form  bail  is  to  be  taken. 

Sect.  83.  It  seems  to  be  the  practice  of  the  court  of  King's 
Bench  in  admitting  a  person  to  bail,  who  is  actually  {a)  present 
in  court,  upon  an  indictment  or  appeal  (b)  af  felony,  or  other 
crime,  punishable  v^ith  loss  (c)  of  member,  to  take  (d)  a  several 
recognizance  to  the  king  in  a  certain  sum  from  each  of  the  bail, 
that  the  prisoner  shall  appear  at  a  certain  day,  &c.  and  also,  that 
the  bail  shall  be  liable  for  the  default  of  such  appearance,  &c. 
body  for  body.  And  it  seems  (e)  to  be  left  to  the  discretion  of 
justices  of  peace,  in  admitting  any  person  to  bail  for  felony,  to 
take  the  recognizance  either  in  a  certain  sum,  or  else  body  for 
body.  But  {/)  where  a  person  is  bailed  by  the  court  of  King's 
Bench,  before  the  return  of  a  capias  awarded  against  him  for 
felony,  or  (as  it  seems  to  be  implied  in  the  book  cited  in  the 
margin  that  he  may  be)  in  any  court  for  a  crime  of  an  inferior 
nature,  it  seems,  that  the  recognizance  ought  to  be  only  in  a  cer- 
tain sum  of  money,  and  not  body  for  body.  However  it  is  cer- 
tain (g)  at  this  day,  that  persons  bound  body  for  body,  are  not 
liable,  on  the  forfeiture  of  the  recognizance,  to  such  punishment 
to  which  the  principal  is  to  be  adjudged,  if  found  guilty,  but 
only  to  be  fined,  &c. 

As  to  the  Eighth  General  Point  of  this  chapter,  viz, 
AVhat  shall  forfeit  the  recognizance. 

Sect.  84.  If  on  a  bailment  for  felony,  the  usual  (h)  form,  "  ad 
"  standum  recto  de  felonid  prccdicta  et  ad  respo?idendum  domino 
"  regi,'^  be  made  use  of,  and  at  the  trial  the  party  stand  obsti- 
nately mute,  it  may  reasonably  be  argued,  that  in  strictness  the 
recognizance  is  forfeited,  for  (i)  that  the  expressions  above-men- 
tioned seem  to  import  at  least  thus  much,  that  the  prisoner  shall 
make  some  answer;  and  at  the  common  law,  before  the  statute 
(k)  of  Marlebridge,  c.  28.  if  a  person  under  bail  had  insisted  on 
his  privilege  as  a  clerk,  and  refused  to  answer  to  the  crime 
alleged  against  him,  his  sureties  were  to  be  amerced ;  and  though 
the  said  statute  has  in  that  case  excused  the  bail,  yet  an  obsti- 
nate refusal  to  answer  in  other  cases,  may  perhaps  remain  as  it 
was  at  the  common  law.  Mr.  Dalton  (/)  indeed  seems  to  be  of 
another  opinion,  because  the  words  above-mentioned  are  always 
used  of  course;  but  it  seems  strange,  that  words  should  be 
looked  on  as  idle  and  insignificant  because  they  are  most  usual 
and  proper.  However,  if  late  practice  and  experience  have  been 
agreeable  to  the  above-mentioned  opinion  of  Dalton,  as  I  appre- 
hend they  have,  they  will  certainly  be  of  great  force  to  maintain  it ; 
and  indeed  it  must  be  confessed,  that  if  a  man's  bail,  who  are  his 
gaolers  of  his  own  choosing,  do  as  effectually  secure  his  appear- 
ihice,  and  put  him  as  much  under  the  powier  of  the  court  as  if  he 

had 
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had  been  in  the  custody  of  the  proper  officer,  they  seem  to  have 
answered  the  end  of  the  law,  and  to  have  done  all  that  can  be 
reasonably  required  of  them  :    But  howsoever  the  law  may  stand 
in  relation  to  this  case,  it  is  certain,  that  if  persons  be  bound  by 
recognizance,  that  J.  S.  shall  appear  in  the  King's  Bench  the 
first  day  of  such  a  term,  to  answer  to  such  an  information  against 
him,  and  not  depart  till  he  shall  be  discharged  by  the  court,  and 
afterwards  the  attorney-general  enter  a  nolle  prosequi  as  to  that  Queen  v.  Red- 
information,  and  exhibit  another,  on  which  the  defendant  is  con-  path,  Easter, 
victed,  and  refuses  to  appear  in  court  after  personal  notice,  the  ^J^j"^^"  ^^^ 
recognizance  is  forfeited ;  for  being  express  that  the  party  shall  Fort.  358. 
not  depart  till  he  bye  discharged  by  the  court,  it  cannot  be  satis- 
fied unless  he  be  forthcoming,  and  ready  to  answer  to  any  other 
information  exhibited  against  him  while  he  continues  not  dis-  i  Burrow,  lo. 
charged,  as  much  as  to  that  which  he  was  particularly  bound  to  5^-  398. 431. 
answer  to.     But  in  such  case  it  seems,   that  the  recognizance  4  burrow  ^^^^* 
shall  not  be  forfeited  by  the  party's  not  appearing  in  court  the  2119.  2126. 
first  day  of  every  term,  after  he  hath  pleaded  to  the  information, 
as  it  may  be  before  he  hath  pleaded. 

t  Sect.  85.  But  it  is  recited  by  4  Geo.  3.  c.  10.  that  many  re- 
cognizances have  been  estreated  into  the  court  of  Exchequer 
against  persons  for  not  appearing  as  parties  or  witnesses,  or  for 
not  prosecuting  indictments,  or  for  otherwise  not  performing  the 
conditions  of  such  recognizances,  many  of  which  neglects  have 
happened  from  the  inattention  of  ignorant  people ;  whereupon  it 
is  enacted,  "  That  it  shall  be  lawful  for  the  barons  of  the  Exche- 
"  quer,  upon  affidavit  and  petition  to  be  presented  to  them,  by 
"  or  on  the  behalf  of  the  person  or  persons  imprisoned  or  liable 
"  to  be  imprisoned  on  the  forfeiture  of  any  such  recognizances, 
*'  to  discharge  such  person  or  persons,  by  order  from  the  said 
"  barons,  without  any  quietus  (a)  to  be  sued  out  for  that  purpose,  ^a)  For  the  form 
"  for  which  order  no  more  than  one  pound  and  one  shilling  shall  and  method  of 
''  be  taken  by  the  officer  appointed  to  give  out  the  same, — Pro-  obtaining  a 
"  vided  that  no  discharge  shall  be  given  on  such  petition  where  Cro.  Cir.  Com. 
*'  any  debt  is  due  to  the  crown,  other  than  by  the  recognizances  6I,  62. 
"  so  prayed  to  be  discharged;  nor  in  any  cases  of  defrauding 
*'  his  majesty's  revenue  by  contraband  trade,   or  assaulting  the 
"  officers  of  the  customs  or  excise  in  the  execution  of  their  duty, 
"or  any  person  or  persons  lawfully  assisting  them  therein."  (5) 

CHAP. 

(5)  On  a  recognizance  estreated  for  not  being  his  bail  can  be  called  upon  their  recognizance  with- 

punctually  complied  with,  if  the   party  take  his  out  notice,  except  on  the  day  on  which  the  defend- 

trial  the  next  session,  he  may  compound  for  a  very  ant  is  bound  to  appear.  B.  R.  H.  237.     And  if  the 

small  matter  in  the  court  of  Exchequer,  because  the  defendant  do  not  appear  upon  that  day,  the  court 

effect,  though  not  the  exact  form,  of  the  recogni-  will  not  discharge  the  recognizance,  although  the 

zance  is  complied  with.  10  Modern,  278. — And  if  attorney- general  consent  to  it,  but  they  will  respite 

the  money  be  levied,  the  court  will  order  the  pro-  it  till  the  next  terra.  11  Modern,  200.     For  the 

secutor's  costs  to  be  paid,  and  the  surplus  returned.  judges  of  oyer  and  terminer  are  the  proper  judges 

4  Burrow,  2118.  whether  recognizances  ought  to  be  estreated  or 

Recognizances  in  cases  of  felony  are  to  be  certi-  spared.    10  Modern,  278. — On  conviction,  if  the 

fied  to  the  general  gaol-delivery.      1  and  2  Phil.  &  offender  be  pardoned  on  condition  of  transporta- 

Mary,  c.  13. — If  a  defendant  indicted  for  perjury  tion,  yet  he  raa3'  be  surrendered  in  discharge  of 

be  acquitted,  the  bail  shall  be  discharged  from  their  bail,  Strange,  1217,  by  writ  of  habeas  myus  on  the 

recognizance,  on  motion,  though  the  acquittal  is  not  crown  side.     But  if  he  be  actually  on  board  the 

entered  on  record,  for  the  acquittal  appears  on  the  transport,  the  court  will  not  issue  the  writ.  4  Bur^ 

postea.  1  Wilson,  315.— Neither  the  defendant  nor  row,  2034. 


(     174     )  Bk.  2. 

CHAP.  XVI. 
OF  COMMITMENTS. 

And  now  I  am  to  consider  in  what  cases,  and  in  what  manner, 
oiFenders  are  to  be  committed. 

For  the  better  understanding  whereof  I  shall  examine, 

1.  What  kind  of  offenders  are  to  be  committed. 

2.  By  whom. 

S.  To  what  prison, 

4.  What  is  to  be  done  previous  to  their  commitment. 

5.  What  ought  to  be  the  form  of  it. 

6.  At  whose  charges  they  are  to  be  sent  to  prison. 

7.  To  what  court  the  commitment  to  be  certified. 

8.  By  what  means  the  party  may  be  discharged  from  such 
commitment. 

As  to  the  First  Point,  ^'^.r.  What  kind  of  offenders  are  to 
be  committed. 

2  Hale  123  Sect.  1.  Tliere  is  no  doubt  but  that  persons  apprehended  for 

124.  '       offences  which  are  not  bailable,  and  also  all   persons  who  neg- 

1  Burrow,  460.  Ject  to  offer  bail  for  offences  which  are  bailable,  must  be  com- 

mitted, (l) 

Sect.  2.  And  it  is  said,  that  wheresoever  a  justice  of  peace  is 
impowered  by  any  statute  to  bind  a  person  over,  or  to  cause  him 
to  do  a  certain  thing,  and  such  person  being  in  his  presence 
shall  refuse  to  be  bound,  or  to  do  such  thing,  the  justice  may 
commit  him  to  the  gaol,  to  remain  there  till  he  shall  comply. 

As  to  the  Second  Point,  viz.  By  whom  such  persons  are 
to  be  committed. 

Sect.  3.  It  seems  to  be  agreed  by  all  the  old  (a)  books,  that 

wheresoever  a  constable,  or  private  person,  may  justify  the  ar- 

(a)  10  H.  4.7.    resting  another  for  a  felony  or  treason,  he  may  also  justify  the 

7  Ed.  4.  20.       sending  or  bringing  him  to  the  common  gaol;  and  that  every 

20^Ed^4^6.^^    private  person  has  as  much  authority  in  cases  of  this  kind  as  the 

10  Ed!  4. 17,  sheriff  or  any  other  officer,  and  may  justify  such  imprisonment 
18.  by  his  {h)  own  authority,  but  not  by  the  command  of  another. 
2H  7*3  But(c)  inasmuch  as  it  is  certain,  that  a  person  lawfully  making 

11  Ed.  4. 4.  such  an  arrest  may  justify  bringing  the  party  to  the  constable,  in 
(fc)5H.7.  4,5.  order  to  be  carried  by  him  before  a  lustice  of  peace,  inasmuch 

2  Hale.  81.  ^  ^  ^  __ 
F.  F.  Impris.  8.  *^* 
(c)  9  Ed.  4.  26,  27.     10  Ed.  4.  17.     Summary,  91.  112.     2  Hale,  120.     1  Burn's  Just.  369. 

(1)  A  prisoner  in  the  custody  of  the  king's  mes-  be  committed  to  the  custody  of  the  marshal,  which 

senger,  on  a  warrant  from  the  secretary  of  slate,  will  prevent  the  necessity  of  suing  out  a  new  habeas 

who  is  brought  into  the  king's  bench  by /wfceas  cOTyus  corpiis,  as  he  may  be  brought  up  from  the  prison 

to  be  bailed,  but  has  not  his  bail  ready,  cannot  be  of  the  court,  by   a   rule  of  court,  whenever  he 

committed  to  the  same  custody  he  came  in  j  he  must  should  be  prepared  to  give  bail.     1  Burrow,  460. 
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as  the  statutes  of  1  and  2  Ph,  and  Mary,  c.  13.  and  2  and  S  Ph. 
and  Mary,  c.  10.  which  direct  in  what  manner  persons  brought 
before  a  justice  of  peace  for  felony  shall  be  examined  by  him  in 
order  to  their  being  committed  or  bailed,  seem  clearly  to  suppose, 
that  all  such  persons  are  to  be  brought  before  such  justice  for 
such  purpose  ;  and  inasmuch  as  the  statute  of  31  Car.  2.  com- 
monly called  the  Habeas  Corpus  Act,  seems  to  suppose,  that  all 
persons  who  are  committed  to  prison  are  there  detained  by  virtue 
of  some  warrant  in  writing,  which  seems  to  be  intended  of  a 
commitment  by  some  magistrate,  and  the  constant  tenor  of  the 
late  books,  practice,  and  opinions,  are  agreeable  hereto  :  it  is 
certainly  most  adyisable  at  this  day,  for  any  private  person  who  Dalt.  c.  118. 
arrests  another  for  felony,  to  cause  him  to  be  brought,  as  soon 
as  conveniently  he  may,  before  some  justice  of  peace,  that  he 
may  be  committed  or  bailed  by  him. 

Sect.  4.  But  it  is  certain,  that  the  privy  council  (2)  or  any  one 
or  two  of  them,  or  a  secretary  of  state,  (3)  may  lawfully  commit 
persons  for  treason,  and  for  other  offences  against  the  state,  as 
in  all  ages  (4)  they  have  done. 

As 


(2)  The  two  cases  in  Leonard  (vide  infra,  Note 
4)  presuppose  some  power  for  this  purpose,  with- 
out saying  what ;  and  the  case  in  Anderson  plainly 
recognizes  such  a  power  in  high  treason.  But  as 
to  the  jurisdiction  of  privy  counsellors  in  other 
offences,  it  does  not  appear  to  have  been  either 
claimed  or  exercised.  The  decisions,  however,  in 
the  cases  of  the  Queen  v.  Derbj',  Fortes.  141.  (infra 
4.  8.)  and  Rex  v.  Earbury,  8  Modern,  177.  infra, 
11.  (even  thougli  it  should  be  admitted  that  the 
practice  which  has  subsisted  since  the  revolution 
had  been  erroneous  in  its  commencement),  are 
established  ;  and  the  court  has  no  right  to  over- 
turn them.     Lord  Camden,  11  State  Trials,  323. 

(3)  In  Entick  v.  Carrington,  C.  B.  Mich.  6 
Geo.  3.  upon  a  special  verdict,  respecting  the  va- 
lidity of  a  secretary  of  state's  warrant  to  seize  per- 
sons and  papers  in  the  case  of  libels.  Lord  Camden 
inquired  very  critically  into  the  source  of  this 
power  to  commit  for  libels  and  other  state  crimes — 
By  tlie  common  law,  says  his  Lordship,  neither 
secretaries  of  state,  nor  privy  counsellors,  are 
conservators  of  the  peace,  nor  has  any  statute 
ever  conferred  any  such  jurisdiction  upon  them. 
The  office  neither  implies  nor  requires  the  autho- 
rity of  a  magistrate  ;  nor  is  it  consistent  with  the 
wisdom  or  analogy  of  our  law  to  give  a  power  to 
commit  without  a  power  to  examine  upon  oath, 
■which  to  this  day  the  secretary  of  state  doth  not 
presume  to  exercise,  (Vide  5  Modern,  78.)  The 
king  is  indeed  the  principal  conservator  of  the 
realm ;  and  the  secretary  appears  by  some  means 
to  have  obtained  this  transfer  of  the  ro^^al  autho- 
rity to  himself,  but  the  common  law  of  England 
knows  of  no  such  committing  magistrate.  11  St. 
Tr.  317.  319. 

(4)  1.  Howell  was  committed  28th,  and  Hell- 
yard,  30  Eliz.  by  secretary  Waisingham,  privy 
counsellor,  and  it  was  determined  that  where  the 
commitment  is  not  by  the  whole  council,  the  cause 
must  be  expressed  in  the  warrant.  1  Leonard,  71. 
2  Leonard,  175.  Sed  vide,  31  Car.  2.  c.  2.  and 
Lord  Raym.  65.-2.  In  34  Eliz.  the  judges  re- 
monstrate against  the  exercise  of  this  power,  and 


declare  that  all  prisoners  maybe  discharged  unless 
committed  by  the  queen's  command,  or  by  her 
whole  council,  or  by  one  or  two  of  them  for  high 
treason.  1  And.  297. — 3.  Melvin  was  committed 
4  Car.  1.  by  secretary  Conway,  for  suspicion  of 
high  treason,  but  the  Court  thought  the  cause  of 
the  suspicion  should  have  been  expressed.  Palm. 
558. — 4.  Crofton  was  committed  by  the  council, 
14  Car.  2.  for  high  treason  generally.  Vaughan, 
142.  1  Sid.  78.  1  Keble,  305.— 5.  Fitzpatrick 
was  committed  by  privy  council,  7  Will.  3.  for 
high  treason  in  aiding  an  escape,  and  bailed  for 
neglect  of  prosecution.  1  Salk.  103. — 6.  Yaxley 
was  committed,  5  Will,  and  Mary,  by  the  Earl  of 
Nottingham,  secretary  of  state,  for  refusing  to  de- 
clare if  he  was  a  Jesuit.  Carth.  291.  Skinner, 
369. — 7.  Kendal  and  Roe  were  committed,  7 
Will.  3.  by  secretary  Trumbal,  for  high  treason  in 
assisting  the  escape  of  Montgomery,  and  by  Holt, 
C.  J.  held  good,  but  the  prisoners  were  bailed. 
4  State  Trials,  559.  5  Modern,  78.  Skinner,  596. 
Holt,  144.  Lord  Raym.  61.  65.  Comb.  343. 
12  Modern,  82.  1  Salkeld,  347.-8.  Derby  was 
committed,  10  Anne,  for  publishing  a  libel  (quere 
for  felony,  11  State  Trials,  311)  called  The  Ob- 
servator,  and  the  Court  held  the  warrant  good 
and  legal.  Fortes.  140.  11  State  Trials,  309. — 
9.  Sir  W.  Windham  was  committed,  4  Geo.  1.  by 
secretary  Stanhope,  for  high  treason,  and  by  Par- 
ker, C.  J.  held  good.  Strange,  3.  3  Viner,  516. 
— 10.  Lord  Scarsdale  and  Duplin,  and  Mr.  Har- 
vey of  Comb,  were  committed,  2  Geo.  1,  by  Lord 
Townsend,  secretary  of  state,  for  treasonable  prac- 
tices, and  admitted  to  bail.  3  Viner,  534. — 11. 
Doctor  Earbury  was  arrested  and  committed  by 
warrant  from  the  secretary'  of  state,  for  being  the 
author  of  a  seditious  libel,  and  his  papers  seized, 
and  he  was  continued  on  his  recognizance,  7,  Geo, 
2.  8  Mod.  177.  11  State  Trials,  309.— 12.  Flo- 
rence Hensey  was  committed,  31  Geo.  2.  by  the 
Earl  of  Holderness,  secretary  of  state,  for  high 
treason  in  adhering  to  the  king's  enemies.  1  Burr. 
642. — 13.  Doctor  Shebbear  was  committed,  31 
Geo.  3.  on  two  warrants  from  the  secretary  of 


176  OF  COMMITMENTS.  Bk.  2. 

As  to  the  Third  Point,  viz.  To  what  prison  such  offenders 
are  to  be  committed,  I  shall  observe. 

First,  That  the  prison  ought  to  be  in  the  realm  of  England. 

Secondly,  That  regularly  it  ought  to  be  a  common  prison. 

Sect.  5.  As  to  the  first  of  these  particulars,  it  is  enacted  by 
31  Car.  ^.  c.  12.  "  That  no  subject  of  this  realm,  being  an  inha- 
'^  bitant  or  resiant  of  this  kingdom  of  England,  dominion  of 
"  Wales,  or  town  of  Berwick  upon  Tweed,  shall  or  may  be  sent 
"  prisoner  into  Scotland,  Ireland,  Jersey,  Guernsey,  Tangier,  or 
"  into  parts,  garrisons,  islands,  or  places  beyond  the  seas,  which 
*'  then  were,  or  at  any  time  hereafter  should  be,  within  or  with- 
"  out  the  dominions  of  his  majesty,  his  heirs  or  successors;  and 
*'  that  every  such  imprisonment  is  by  the  said  statute  enacted 
"  and  adjudged  to  be  illegal ;  and  that  every  subject  so  impri- 
'*  soned  shall  have  an  action  of  false  imprisonment,  &c.  and 
"  recover  treble  costs,  and  no  less  damages  than  five  hundred 
'^  pounds  against  the  person  making  such  warrant,  who  shall 
''  also  incur  a  pmmunire.'^ 

Sect.  6.  As  to  the  second  of  the  above-mentioned  particulars, 
it  is  enacted  by  14  Edw.  3.  c.  10.  as  followeth :  "  In  the  right  of 
"  the  gaols  which  were  wont  to  be  in  ward  of  the  sheriffs,  and 
"  annexed  to  their  bailiwicks ;  it  is  assented  and  recorded,  that 
''  they  shall  be  rejoined  to  the  sheriffs,  and  the  sheriffs  shall  have 
"  the  custody  of  the  same  gaols,  as  before  this  time  they  were 
**  wont  to  have ;  and  they  shall  put  in  such  under-keepers  for 
"  whom  they  will  answer."  And  this  is  confirmed  by  19  Hen.  7. 
c.  10. 

Vide  11  and  12  Also  it  is  recited  by  5  Hen.  4.  c.  10.  "  That  divers  constables 
Will.  3.  c.  19.  of  castles  within  the  realm,  being  assigned  justices  of  peace  by 
*^er^  etuai\^  the  king's  commission,  had,  by  colour  of  such  commission,  used 
6  Geo.  1.  c.  19.  to  take  people  to  whom  they  bore  evil  will,  and  imprison  them 
to  enablejus-  within  the  said  castles,  till  they  had  made  fine  and  ransom  with 
toTuUd S^  the  said  constables  for  their  deliverance."  And  thereupon  it  is 
repair  gaols  in  enacted,  "  That  none  be  imprisoned  by  any  justice  of  the  peace 
their  respec-  «  but  only  in  the  common  gaol ;  saving  to  lords  and  others  which 
JirereTeTa'me  "  ^ave  gaols  their  franchise  in  this  case." 

c^useisenac-  ^^^^  ^  ^^^  -^  ^^^  seems  that  the  king's  grant  since  this  sta- 
(a)  See  1  And.  tute  to  private  persons  to  have  the  custody  of  prisoners  committed 
345.  by  justices  of  peace,  is  void.     And  it  is  said  that  none  can  claim 

830^^^  ^^^'      ^  prison  as  a  franchise,  unless  he  have  also  a  gaol-delivery. 
9  Co.  119,     Salkeld,  343.     Forres,  31.     2  Ld.  Raym.  767.  879. 

t  And  whereas  vagrants  and  other  criminals,  offenders,  and 
persons  charged  with  small  offences,  are  for  such  offences,  or  for 

want 

state,for  a  libel.     1  Burr.  460. — 14.  John  Wilkes,  rant  from  the  Earl  of  Rochford,  secretary  of  state, 

Esq.  was  committed,  3  G-^o.  3,  by  warrant  from  for  high  treason,  and  bailed  by  Lord  Mansfield. 

the  Earl  of  Halifax,  secretary  of  state,  for  a  libel ;  Black.  1165.     Vide  the  case  of  Entick  v.  Carring- 

but  being  a  member  of  parliament,  he  was  pro-  ton,  upon  a  special  verdict,  for  apprehending  the 

tected  by  his  privilege,  and  on  that  account  dis-  plaintiff  under  the  warrant  of  a  secretary  of  state, 

charged.     2  Wilson,  150.     11  State  Trials,  302.—  for  a  libel,  11  State  Trials,  327. 
15.  Sayer  was  apprehended,  8  Geo;  3,  by  war- 
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want  of  sureties,  to  be  committed  to  the  county  gaol,  it  being 
adjiulgetl  by  law  that  tlie  justices  of  tlie  peace  cannot  commit 
them  to  any  other  prison  for  safe  custody,  which  by  experience 
hath  been  found  to  be  very  prejudicial  and  expensive,  it  is  there- 
fore enacted  by  6  Geo.  1.  c.  19.  "  That  it  shall  and  may  be  law- 
"  ful  to  and  for  the  justices  of  the  peace  within  their  respective 
**  jurisdictions  to  commit  such  vagrants  and  other  criminals,  of- 
*•  fenders,  person  and  persons,  either  to  the  common  gaol  or 
"  house  of  correction,  as  they  in  their  judgment  shall  think 
'*  proper." 

Sect.  8.  It  seems  to  be  (a)  agreed,  that  if  a  person  be  arrested  (a)  Summarj', 
in  one  county,  for  a  crime  done  in  it,  and  fly  into  another,  and  ^^' 
be  retaken  there,  he  may  be  brought  before   a  justice   of  the  gH^ale, ^i!!!.-?. 
county  where  the  offence  was  done,   and  be  committed  by  him  Dalton,  c.  118. 
to  the  gaol  of  such   county.     But  it  seems  to  be  the  stronger  (6)  Crom.  172,175. 
opinion,  that  if  one  who  hath  committed  an  offence  in  one  county,  ^  ^^^g^  *°"' 
fly  into  another  before  he  be  taken,  and  be  pursued  and  arrested  Crompton,  72. 
in  such  county,  he  ought  to  be  brought  before  a  justice  of  the  Summary,  92, 
county,  where  he  is  taken,  and  be  committed  by  him  to  the  com-  j/e.  4.  4  5 
mon  gaol  of  the  same  county  (c),  whether  it  lie  in  such  county  or  i3  E.  4.  s!  9. 
another  ;  {d)  unless  there  be  some  special  reason  to  the  contrary,  Plowden,  37. 
as  an  apparent  danger  that  the  party  may  be  rescued  from  such  Con"^°°  '   ^ 
prison  by  rebels,  &c.     And  it  seems  to  be  laid  down  as  a  rule,  by  g  Bulst.  264. 
some  books,  (e)  that  any  offender  may  be  committed  to  the  gaol  3i  E.  4. 7. 
next  to  the  place  where  he  was  taken,  whether  it  lie  in  the  same  l^  e^4  5     ' 
county  or  not,  (<i)  ii  id-  4. 

4,  5.  7.     {e)  Keil.  45.     22  Edw.  4.  34. 

t  By  23  Geo.  2.  c.  26.  s.  11.  and  24  Geo.  2.  c.  5.5.  If  an 
offender,  against  whom  a  warrant  shall  be  issued  by  any  justice 
of  peace  of  one  county,  shall  escape  into  another,  he  may  be 
apprehended  (by  virtue  of  the  warrant  being  indorsed  by  any 
justice  of  the  county  into  which  he  shall  so  escape),  and  bailed 
in  the  county  in  which  he  is  apprehended,  if  the  offence  be 
bailable ;  if  not,  or  he  cannot  find  bail,  he  shall  be  carried  back 
into  the  county  from  which  the  warrant  was  granted,  and  be  there 
committed  or  bailed. 

Sect.  9.  It  is  (/)  said,  that  if  a  constable  bring  a  felon  to  (/)  Sum.  iii. 
gaol,  and  the  gaoler  refuse  to  receive  him,  the  town  where  he  is  lOH.  4.  7, 
constable  ought  to  keep  him  till  the  next  gaol  delivery.   But  {g)  in  Dahorr  u's 
other  cases  it  seems,  that  regularly  no  one  can  justify  the  detaining  b.  F.  I'mpri- 
a  prisoner  in  custody  out  of  the  common  gaol,   unless  there  be  son.  25. 
some  particular  reason  for  so  doing;  as  if  the  party  be  so  dan-  lo^E^f 4^5^^^* 
gerously  (A)  sick  that  it  would  apparently  hazard  his  life  to  send  b.  F.  imprison. 
him  to  the  gaol,(i)  or  there  be  evident  danger  of  a  rescous  from  21.27. 
rebels,  8cc.     Yet  constant  practice  seems  to  authorize  a   com-  i^^^  4% 
mitment  to  a  messenger;  and  it  is  (A:)  said,  that  it  shall  be  in-  (ft)  2  Hale,  96. 
tended  to  have  been  made  in  order  for  the  carrying  of  the  party  ii9, 120. 
to  gaol.  ^    ^  ^         ^^lf'^'^\ 

°  llEd.  4.  4,  5. 

(k)  Salkeld,  347.     5  Modern,  78  to  85.    Skinner,  599. 

Sect.  10.  As  prisoners  ought  to  be  committed  at  first  to  the  ^"1^^"^"^"°*^ 
proper  prison,  so  ought  they  not  to  be   removed  from  thence,  ^^^^  Vyh^as 

VOL.  II.  N  except  caj-pus,  6cc. 
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Magistrates 
must  take  exa- 
minations in 
>vritiijg,  &c. 


Viz.  fine  at  the 
discretion  of  the 
justices  of  gaol 
delivery. 


C.Eliz.829, 
830. 

1  Hale,  586. 

2  Hale,  120, 
121, 


except  in  some  special  cases.  And  to  this  purpose  it  is  enacted 
by  31  Car.  £.  c.  2.  s.  9-  "  That  if  any  subject  of  this  realm  shall 
"  be  committed  to  any  prison,  or  in  custody  of  any  officer  or 
"  officers  whatsoever,  for  any  criminal,  or  supposed  criminal 
"  matter;  that  the  said  person  shall  not  be  removed  from  the 
**  said  prison  and  custody,  into  the  custody  of  any  other  officer 
"  or  officers,  unless  it  be  by  habeas  corpus,  or  some  other  legal 
**  writ;  or  where  the  prisoner  is  delivered  to  the  constable,  or 
"  other  inferior  officer,  to  carry  such  prisoner  to  some  common 
"  gaol;  or  where  any  person  is  sent  by  order  of  any  judge  of  as- 
"  size,  or  justice  of  the  peace,  to  any  common  workhouse,  or 
"  house  of  correction;  or  where  the  prisoner  is  removed  from 
"  one  prison  or  place  to  another,  within  the  same  county,  or 
"  ordered  to  a  trial,  or  discharged  by  due  course  of  law;  or  in 
"  case  of  sudden  fire,  or  infection,  or  other  necessity;  upon  pain 
"  that  he  who  makes  out,  signs  or  countersigns,  or  obeys  or  exe- 
**  cutes  such  warrant,  shall  forfeit  to  the  party  grieved  one  hun- 
"  dred  pounds  for  the  first  offence,  two  hundred  pounds  for  the 
"  second,  &c." 

As  to  the  Fourth  Point,  viz.  What  ought  to  be  done  pre- 
vious to  the  commitment  of  such  offenders. 

Sect.  11.  It  is  enacted  by  2  and  3  Ph.  and  Mary,  c.  10.  "  That 
"  every  justice  or  justices  before  whom  any  person  shall  be 
"  brought  for  manslaughter  or  felony,  or  for  suspicion  thereof, 
"  before  he  or  they  shall  commit  or  send  such  prisoner  to  ward, 
"  shall  take  the  examination  of  such  prisoner,  and  information  of 
"  those  that  bring  him,  of  the  fact  and  circumstances  thereof; 
'*  and  the  same,  or  as  much  thereof  as  shall  be  material  to  prove 
"  the  felony,  shall  put  in  writing  within  two  days  after  the  said 
"  examination,  and  the  same  shall  certify  in  such  manner  and 
"  form,  and  at  such  time,  as  they  should  and  ought  to  do,  if 
'*  such  prisoner,  so  committed  or  sent  to  w^ard,  had  been  bailed, 
"  or  let  to  mainprise;  upon  such  pain  as  in  ]  and  2  Ph.  and 
"  Mary,  c.  13.  is  limited  and  appointed  for  not  taking  or  not 
**  certifying  such  examinations,  &c." 

And  it  is  further  enacted,  **  That  the  said  justices  shall  have 
"  authority  to  bind  all  such  by  recognizance  or  obligation  as  do 
"  declare  any  thing  material  to  prove  the  said  manslaughter  or 
"  felony,  to  appear  at  the  next  general  gaol  delivery  to  be  holden 
"  within  the  county,  city,  or  town  corporate,  where  the  trial  of 
"  the  said  manslaughter  or  felony  shall  be,  then  and  there  to  give 
"  evidence  against  the  party;  and  that  the  said  justices  shall  cer- 
'*  tify  the  said  bonds  taken  before  them,  in  like  manner  as  they 
"  ought  to  certify  the  bonds  mentioned  in  the  said  former  act, 
"  &c." 

Sect.  12.  It  seems  that  a  justice  of  peace  ought  not  to  detain 
a  prisoner  by  virtue  of  this  statute,  in  order  to  examine  him,  any 
longer  than  is  necessary  for  such  purpose,  for  which  it  is  said  that 
the  space  of  three  days  is  a  reasonable  time. 

As  to  the  Fifth  Point,  viz.  What  ought  to  be  the  form  of  a 
commitment,  the  following  rules  are  to  be  observed. 

Sect. 
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Sect,  13.  First,  It  must  be  in  writing,  under  the  hand  and  2  Inst.  52. 
seal  of  the  person  by  whom  it  is  made,  and  expressing  his  office,  ^  ^^^  ^^^ 
or  authority,  and  the  time  and  place  at  which  it  is  made,  and  Dalton,  c.  1*25. 
must  be  directed  to  the  gaoler,  or  the  keeper  of  the  prison.  1  Hale,  157. 

Summary,  94.     5  Burrow,  2686. 

Sect.  14.  Secondly,  It  may  be  made  either  in  the  name  of  Dalton, c.  125. 
the  king,  and  only  tested  by  the  person  who  makes  it,  or  it  may 
be  made  by  such  person  in  his  own  name. 

Sect.  15.  Thirdly,  It  may  command  the  gaoler  to  keep  the  (a)  Windham's 
party  in  safe  and  close  custody ;  (a)  for  if  every  gaoler  be  bound  ^^heretS^*^' 
{/))  by  the  law  to  keep  his  prisoner  in  such  custody,  surely  it  can  words  were  held 
be  no  fault  in  a  mittimus  to  command  him  so  to  do.  admonitory  to 

the  officer,  to 
put  him  in  mind  of  his  duty'and  punishment  in  case  of  an  escape,     (b)  8  Co.  100.    9  Co.  87.    B  Mod. 
21.     Dalton,  c.  118. 

Sect.  16.  Fourthly,  It  ought  to  set  forth  the  crime  alleged  (c)  Sum.  94. 
against  the  party  with  convenient  (c)  certainty,  whether  the  com-  ^f^°^'^'  '^^^' 
mitment  be  by  the  privy  (d)  council,  or  any  other  authority ;  59  "^^  * 
otherwise  the  officer  {e)  is  not  punishable,  by  reason  of  such  tnit-  Strange,  934. 
timus,  for  suffering  the  party  to  escape;  and  the  court  before  (<i)i6Car.  1. 
v/hom  he  is  removed  by  habeas  corpus,  ought  to  discharge  or  bail  q  q'^^  133, 
him.     And  this  doth  not 'only  hold  where  (/)  no  cause  at  all  is  507.  579.  593. 
expressed  in  the  commitment,  but  also  where  it  is  so  loosely  set  2  And.  298. 
forth,  that  the  court  cannot  adjudge  whether  it  were  a  reasonable  -j  -^'qH  ^34^ 
ground  of  imprisonment;  as  (g)  where  one  was  committed  for  iLeon. 7i. 
manifold  contumacy  to  the  high  commission  court,  or  for  (h)  re-  ^'J^^-  ^*  ^^  *^ 
fusing  to  answer  before  them  to  certain  articles,  or  (i)  for  insolent  Y'ide  Money  v. 
behaviour  and  words  spoken  at  the  council  table,  &c.     And  it  is  Leach,  1  Black, 
holden  by  Sir  (k)  Edward  Coke,  in  his  Second  Institute,  that  a  ^^^- 
commitment  for  high  treason,  or  felony  in  general,  without  shew-  sommary*  109! 
ing  the  species  of  the  offence,  is  not  good :  yet  in  (/)  another  part  Infra,  c.  17. 
of  the  same  book,  such  general  commitments  seem  to  be  allowed  Jf^'^^?' 
by  him  to  be  good ;  and  there  are  precedents  of  commitments  507. 579.^593, 
for  felony  in  general,  in  (m)  good  authors.     And  (n)  it  hath  been  Barkham  & 
resolved,  that  commitments  for  high  treason  in  general,  are  good.  Dawson,  Palm. 

(g)  1  Roll.  245.  (h)  1  Roll.  220.  245.  (i)  C.  Car.  133.  579.  2  Bulst.  139,  140.  (k)  2  Inst.  591. 
5  Modern,  85.  1  Burn,  155.  (0  2  Inst.  52.  (m)  1  Hale,  595.  609.  2  Hale,  123.  Crom.  233. 
Dalt.  c.  125.  But  although  it  be  not  necessary  to  state,  on  a  warrant  of  commitment  on  a  charge  of 
felony,  that  the  act  was  done  feloniously,  yet  unless  it  sufficiently  appear  to  the  court  that  a  felony  has 
been  committed,  they  are  bound  to  bail  the  defendant.  Rex  v.  Judd,  2  Term  Rep.  255.  (n)  1  Sid, 
78.  1  And.  298.  1  Keble,  305.  Palm.  558.  Strange,  2.  10  Modern,  234.  1  Hale,  595.  2  Hale, 
123.  confirmed  by  Pratt,  C.J.  in  Wilkes'  case,  2  Wilson,  158. 

Sect.  17.  Fifthly,  It  is  safe  to  set  forth,  that  the  party  is 
charged  upon  oath;  but  this  is  not  necessary;  for  it  hath  been 
resolved,  (5)  that  a  commitment  for  treason,  or  for  suspicion  of 
it,  without  setting  forth  any  particular  accusation,  or  ground  of 
the  suspicion,  is  good. 

Sect. 

(5)  This  resolution  was  in  the  case  of  Sir  W.  Justice  Foster  says,  in  cases  wherein  the  justice  of 
Windham,  2  Geo.  1.  who  was  committed  by  the  the  peace  hath  jurisdiction,  the  legality  of  bis  war- 
secretary  of  state  for  high  treason  generally.  Stra.  rant  will  never  depend  on  the  truth  of  the  informa- 
2.  and  3  Viner's  Abr.  515.  at  large.  It  is  con-  tion  whereon  it  is  grounded.  Curtis's  case,  136. 
firmed  by  Pratt,  C.  J.  3  Geo.  3.  in  Mr.  Wilkes'  See  also  Dalton,  c.  125.  Crompt.  233.  2  Inst, 
case,  committed  by  a  similar  warrant  for  a  libel.  52.  Palmer,  558.  1  Salkeld,  347.  5  Modern, 
2  Wilson,  158.     1 1  State  Trials,  304;  and  Mr.  78.    10  Modern,  334.     1  Hale,  582. 
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(o)  2  Inst.  62.  Sect.  18.  SixTHLY,  Every  such  mittimus  ought  to  have,  a  law- 
Summary  94  ^"^  conclusion,  (a)  viz.  That  the  party  be  safely  kept  till  he  be 
Cromp.  233.  delivered  by  law,  or  by  order  of  law,  or  by  due  course  of  law  : — 
Dalt.  c.  124.  Or  that  he  be  kept  till  further  (b)  order  (which  shall  be  intended 

Con! aCa?^'  ^^  ^^^  ^^^^^  ^^  ^^^)'  ^^  ^^  ^^^  ^^^^  effect.  And  if  the  party  be 
558.'  *       committed  only  for  want  of  bail,  it  seems  (c)  to  be  a  good  cpn- 

(c)  6  Mod.  73,  elusion  of  the  commitment,  that  he  be  kept  till  he  iind  bail.  But 
?<f)lHale  584  ^  commitment  {d)  till  the  person  who  makes  it  shall  take  further 
595.  609.  '  '  order,  seems  not  to  be  good.  And  it  seems,  that  the  party  com- 
2  Inst.  52.  591.  mitted  by  such,  or  any  other  irregular  mittimus,  may  be  bailed. 

1  Roll.  220.  J  '       ■       J  &  »         J 

1  Lev.  230.  Cro.  Car.  579.  con.  3  Buist.  48,  49.  1  Roil.  410.  Vide  also  3  Keble,  531.  2  Ld.  Ray. 
851.978.  3Salkeld,  91.  Holt,  590.  Carth.  152.  291.  Salkeld,  48.  348.  Ld.  Ray m.  99.  1453. 
200.  213.  323.  Comber.  390.  3  Com.  Dig.  496.  Strange,  1005.  917.  5  Modern,  308.  1  Bac.  Abr. 
382.  Set.  &  Rem.  236.  2  Black.  Rep.  805.  Sayer,  44. — N.  B.  Commitments  grounded  upon  acts 
of  parliament  must  pursue  the  conclusions  which  the  statutes  prescribe: — And  where  a  man  is  committed 
as  a  criminal,  the  conclusion  must  be,  "  until  he  be  delivered  by  due  course  of  law ;"  if  he  be  committed 
for  contumacy,  it  should  be,  "  until  he  comply." 

As  to  the  Sixth  Point,  viz.  At  whose  charge  offenders  are 
to  be  sent  to  prison. 

Sect.  19.  It  is  enacted  by  3  Jac.  1.  c.  10.  "  That  every  per- 
"  son  and  persons,  that  shall  be  committed  to  the  common  or 
"  usual  gaol  within  any  county  or  liberty  within  this  realm,  by 
"  any  justice  or  justices  of  the  peace,* for  any  offence  or  misde- 
"  meanour,  having  means  or  ability  thereunto,  shall  bear  their 
*'  own  reasonable  charges,  for  so  conveying  or  sending  them  to 
'*  the  said  gaol,  and  the  charges  also  of  such  as  shall  be  ap- 
"  pointed  to  guard  them  to  such  gaol,  and  shall  so  guard  them 
**  thither.  And  if  any  such  person  or  persons  so  to  be  commit- 
"  ted,  shall  refuse  at  the  time  of  their  commitment  and  sending 
"  to  the  said  gaol,  to  defray  the  said  charges,  or  shall  not  then 
*'  pay  or  bear  the  same,  then  sUch  justice  or  justices  of  the  peace 
"  shall  and  may,  by  writing  under  his  or  their  hand  and  seal,  or 
"  hands  and  seals,  give  warrant  to  the  constable  or  constables  of 
"  the  hundred,  or  constable  or  tythingman  of  the  tything  or 
"  township  where  such  person  or  persons  shall  be  dwelling  and 
"  inhabit,  or  from  whence  he  or  they  shall  be  committed,  or 
"  where  he  or  they  shall  have  any  goods  within  the  county  or 
*'  liberty,  to  sell  such,  and  so  much  of  the  goods  and  chattels  of 
"  the  said  persons,  as  by  the  discretion  of  the  said  justice  or  jus- 
"  tices  of  the  peace  shall  satisfy  and  pay  the  charges  of  such  his 
"  or  their  conveying  or  sending  to  the  said  gaol;  the  appraise- 
"  ment  to  be  made  by  four  of  the  honest  inhabitants  of  the  parish 
"  or  tything  where  such  goods  or  chattels  shall  remain  and  be; 
"  and  the  overplus  of  the  money  which  shall  be  made  thereof,  to 
"  be  delivered  to  the  party  to  whom  the  said  goods  shall  be- 
«  long." 

The  second  sect.  Sect.  20.  And  it  is  further  enacted  by  27  Geo.  2.  c.  3.  s.  J. 
of  the  above  act  «  That  when  any  person  not  having  goods  or  money  within  the 
c  10.  which  "  county  where  he  is  taken,  sufficient  to  bear  the  charges  of  him- 
was  here  re-  *'  self,  and  of  those  who  convey  him,  is  committed  to  gaol  or  the 
cited  in  the  for-  «  house  of  correction  by  warrant  from  any  justice  of  the  peace, 
Sils  work^ls°  "  ^^^"  ^"  application  by  any  constable  or  other  officer  who  con- 
repealed  by  27  **  veyed  him,  any  justice  of  the  peace  for  the  same  county  or 
Geo.  2.  0,3.  «  place  shall  upon  oath  examine  into  and  ascertain  the  reason- 
'^"■^-  "able 
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"  able  expenses  lo  be  allowed  such  constable  or  other  officer, 

**  and  shall  forthwith,  without  fee  or  reward,  by  warrant  under 

"  his  hand  and  seal,  order  the  treasurer  of  the  county  or  place  to 

"  pay  the  same;  which  the  said  treasurer  is  hereby  required  to 

"  do  as  soon  as  he  receives  such  warrant;  and  any  sum  so  paid  Vide  ante,  91. 

"  shall  be  allowed  in  his  accounts.     Except  in  Middlesex,  in  J^^^T^'J"'" 

"  which  county  the  expenses  of  the  constable  or  other  officer 

"  occasioned  by  his  conveying  any  person  to  gaol  by  virtue  of  a 

"  warrant  from  a  justice  of  the  peace,  shall  (after  such  expenses 

"  have  been  examined  into  upon  oath,  and  allowed  by  such  jus- 

"  tice,  and  for  which  no  fee  or  reward  shall  be  taken)  be  paid  by 

*'  the  overseer  or  overseers  of  the  poor  of  the  parish  or  place 

**  where  the  person  was  apprehended." 

As  to  the  Seventh  Point,  viz.  To  what  court  such  commit- 
ments are  to  be  certified. 

Sect.  21.  It  is  enacted  by  3  Hen.  7.  c.  3.  "  That  every  sheriff, 
**  bailiff  of  franchise,  and  every  other  person,  having  authority  or 
"  power  of  keeping  of  gaol,  or  of  prisoners  for  felony,  do  certify 
"  the  names  of  every  such  prisoner  in  their  keeping,  and  of  every 
"  prisoner  to  them  committed  for  any  such  cause,  at  the  next 
"  general  gaol-delivery,  in  every  county  or  franchise  where  any 
"  such  gaol  shall  be,  there  to  be  calendared  before  the  justices 
"  of  the  deliverance  of  the  same  gaol,  whereby  they  may,  as  well 
*'  for  the  king  as  for  the  party,  proceed  to  make  deliverance  of 
*'  such  prisonei  s  according  to  law ;  on  pain  to  forfeit  to  the  king 
"  for  every  default  there  recorded,  one  hundred  shillings." 

As  to  the  Eighth  Point,  viz.  By  what  means  a  person 
under  such  a  commitment  may  be  discharged. 

Sect.  22.  It  seems,  that  a  person  legally  committed  for  a  crime,  Keilwood,  34. 
certainly  appearing  to  have  been  done  by  some  one  or  other,  can-  3  Inst.  209, 210. 
not  be  lawfully  discharged  by  any  one  but  by  the  king,  till  he  be  ^'     '     * 
acquitted  on  his  trial,  or  have  an  ignoramus  found  by  the  grand  1  Hale,  583. 
jury,  or  none  to  prosecute  him,  on  a  proclamation  for  that  pur- 
pose by  the  justices  of  gaol- delivery. 

Sect.  23.  But  if  a  person  be  committed  on  a  bare  suspicion, 
without  any  appeal  or  indictment,  for  a  supposed  crime,  where 
afterwards  it  appears  that  there  was  none,  as  for  the  murder  of 
a  person  thought  to  be  dead,  who  afterwards  is  found  to  be  alive; 
it  hath  been  holden,  that  he  may  be  safely  dismissed  without  any 
further  proceeding,  for  that  he  who  suffers  him  to  escape  is  pro- 
perly punishable  only  as  an  accessary  to  his  supposed  offence ; 
and  it  is  impossible  that  there  should  be  an  accessary  where  there 
can  be  no  principal;  and  it  would  be  hard  to  punish  one  for  a 
contempt,  in  disregarding  a  commitment  founded  on  a  suspicion, 
appearing  in  so  uncontested  a  manner  to  be  groundless. 


CHAP. 


C     IB'2     ) 
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OF  HINDERANCES  IN  BRINGING  OFFENDERS 
TO  PUBLIC  JUSTICE,  &c. 


(a)  Sum.  116. 
(fe)S.P.C.31. 
Crompton,  38. 
26  Assize,  47. 
F.  Just,  of 
Peace,  114. 
231. 
Cou.  Sum.  116. 

1  Hale,  606. 
F.  Cor.  333. 

2  Inst.  590. 
(c)  Sum.  218, 
219. 

2  Inst.  183. 
Moor,  8. 
S.  P.  C.  41. 


S.  P.  C.  32. 
9  H.  4.  I. 
26  Assize,  47. 


Sura.  111.  271. 


Having  shewn  in  what  manner  criminals  are  to  be  arrested, 
bailed,  or  committed,  I  am  now  to  consider  in  what  manner 
they  and  their  assistants  are  punishable  for  an  hinderance  in 
bringing  them  to  public  justice. 

And  in  order  hereto  I  shall  examine, 

1.  How  far  they  are  punishable  for  an  offence  of  this  kind 
before  an  arrest  made. 

2.  How  far  after  an  arrest  made. 

As  to  the  First  Point,  viz.  How  far  persons  and  their  as- 
sistants are  punishable  for  hindering  offenders  being  brought  to 
public  justice. 

Sect.  1.  It  is  (a)  certainly  an  offence  of  a  very  high  nature  to 
oppose  one  who  lawfully  endeavours  to  arrest  another  for  treason 
or  felony.  And  some  {b)  have  said,  that  the  person  who  so  op- 
poses an  arrest  for  treason,  whereof  he  knows  the  party  to  have 
been  guilty,  is  thereby  guilty  of  the  treason ;  and  that  he  who  so 
opposes  an  arrest  for  felony,  is  an  accessary  to  the  felony.  And 
if  it  be  a  general  (c)  rule,  that  whoever,  knowing  a  person  to 
have  connnitted  any  such  crime,  receives  and  comforts  him,  and 
endeavours  to  favour  and  aid  him  in  the  making  his  escape,  there- 
by becomes  a  principal  in  the  case  of  treason,  and  an  accessary  in 
the  case  of  felony,  though  he  use  no  force  in  giving  such  assist- 
ance to  the  offender,  it  seems  strange  that  he  who  so  far  takes 
part  with  him  as  to  fight  in  his  defence  from  justice,  should  not 
be  at  least  equally  guilty.  And  therefore  it  seems  reasonable  to 
understand  the  books  above  cited,  which  seem  to  contradict  this 
opinion,  to  intend  no  more  than  that  it  is  not  felony  in  the  party 
himself,  who  is  attacked  in  order  to  be  arrested,  to  save  himself 
from  the  arrest  by  such  resistance. 

Sect.  2.  But  if  a  person,  knowing  another  to  have  been  guilty 
of  such  a  crime,  barely  receive  him,  and  permit  him  to  escape, 
without  giving  him  any  manner  of  advice,  assistance,  or  en- 
couragement in  it,  as  by  directing  him  how  to  do  it  in  the  safest 
manner,  or  furnishing  him  with  money,  provisions,  or  other 
necessaries,  it  seems  he  is  guilty  of  a  high  misdemeanour  only, 
but  no  capital  offence. 

Sect.  3.  Also  it  is  certain,  that  the  party  himself  who  flies  from 
such  an  arrest,  is  not  thereby  guilty  of  a  capital  offence,  but  only 
liable  to  forfeit  his  goods,  when  such  flight  is  found  against  him, 
in  such  manner  as  hath  been  already  shewn,  chapter  9«  sect.  51. 
and  shall  be  also  more  fully  considered  hereafter. 

Sect» 
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Sect.  4.  How  far  a  vill^^^  which  suffers  one  who  has  been  guilty 
of  homicide  to  escape,  is  liable  to  be  amerced,  hath  been  already 
shewn,  chap.  12.  sect.  2,  3. 

As  to  the  Second  Point,  viz.  Offences  of  this  kind,  after  an 
arrest  made,  may  be  considered  in  relation  either.  To  the  party 
under  such  an  arrest:  or.  To  others — And  such  offences  by  the 
party  himself  are  either  without  or  with  force. 

Sect.  5.  And  First,  As  to  such  offences  by  the  party  himself,  Summary,  i08. 
without  force,  which  seem  properly  to  come  under  the  notion  of  ^  ^"^**  ^^^» 
escapes,  there  is  little  remarkable  in  the  books ;  and  therefore  I 
shall  content  myself  with  taking  notice,  that  as  all  persons  are 
bound  to  submit  themselves  to  the  judgment  of  the  law,  and  to 
be  ready  to  be  justified  by  it,  whoever,  in  any  case,  refuses  to 
undergo  that  imprisonment  which  the  law  thinks  fit  to  put  upon 
him,  and  frees  himself  from  it  by  any  artifice,  before  such  time  C.  Car.  2ia. 
as  he  is  delivered  by  due  course  of  law,  is  guilty  of  a  high  con- 
tempt, punishable  with  fine  and  imprisonment. 

And  Secondly,  If  it  be  so  great  a  crime  for  one  riot  arrested 
to  fly,  in  order  to  save  himself  from  imprisonment  for  a  capital 
offence,  surely  it  must  be  at  least  as  great  a  crime  for  one  who  is  i  Assize,  6. 
actually  under  the  custody  of  the  law  for  any  such  crime,  by  any 
indirect  means  to  free   himself  from  it.      And  some  {a)  have  (a)S.P.C.3l. 
holden,  that  such  an  escape  amounts  to  felony:  But  this  opinion 
seems  to  be  over  severe,  and  not  to  be  maintained  by  the  (6)  (h)  2  Ed.  3.  2. 
books  cited  to  prove  it.  ^'  ^°''*  ^^^' 


CHAP.  xvni. 

OF  BREAKING  PRISON. 

Such  offences  by  the  party  himself,  accompanied  with  force, 
come  under  the  notion  of  prison-breaches;  which  1  shall  con- 
sider, 

1.  As  they  stand  by  the  common  law. 

2.  On  the  statute  de  frangentihus  prisonam,  which  was  made 
in  the  first  year  of  King  Edward  the  Second. 

And  First,  as  to  prison-breaches,  as  they  stood  by  the  com- 
mon law. 

Sect.  1.  It  seems  to  be  the  better  opinion,  (c)  that  all  such  of-  («)^Sfact.  1. 3. 
fences  were  felonies,  if  the  party  were  lawfully  in  prison  for  any  Britton  f.  17. 
cause  whatsoever,  whether  criminal  or  civil,  and  whether  he  were  S.  P.C.  30. 
actually  in  the  walls  of  a  prison,  or  only  in  the  stocks,  or  in  the  suraraary,^87. 
custody  of  any  person  who  had  lawfully  arrested  him ;  and  it  i  Hale,  607. 
seems  not  to  have  been  any  way  material  whether  the  prison  did  J°p*p  „.  „„ 
belong  to  the  king,  or  to  the  lord  of  a  franchise;  not  only  for  iH.'r.'e.  ^  * 
that  every  person  who  is  under  a  lawful  imprisonment  may  pro-  B.  Corone,i30^ 
perly  enough  be  called  the  king*s  prisoner,  but  also  because  it  is  ^'J^^''?}^' 

allowed,  ^^°'*'^^^* 


154  OF  BREAKING  PRISON.  Bk.  2. 

(b)  Vide  infra,    allowed,  (a)  that  whoever  breaks  from  any  such  imprisonment, 
'•  ^'  since  the  statute  1  Edw.  2.  de  frangentibus  prisonam,  is  guilty  of 

felony:  From  whence  it  seems  clearly  to  follow,  that  he  must 
have  been  in  like  manner  guilty  before  that  statute,  the  purport 
whereof  is  not  to  make  any  offences  felonies  which  were  not  so 
before ;  but  only  to  restrain  some  of  those  which  were.     And  it 

(c)  Vide  supra,   {b)  seems  also  to  be  clear,  that  the  confession  of  such  offence 
c.  9.  ».  49.        before  the  coroner  is  not  traversable  by  the  common  law ;  which 

is  not  altered  as  to  this  point  by  the  statute. 

Sect.  2.  And  now  I  am  to  consider  these  offences,  as  they 
stand  by  the  said  statute:  For  the  better  understanding  whereof 
I  shall  first  set  down  the  words  of  the  statute,  and  then  endea- 
vour to  shew  in  what  manner  they  are  to  be  understood. 

2  Inst. 589.  Scct.  S.  And  first,  the  words  of  the   statute  are  as  follow: 

1  Hale,  608.  u  j)^  prisonaviis  prisonam  frangentibus  dominus  rex  vult  et  praci- 
"  pit,  quod  null  us  de  catero,  qui  prisonam  fregerit ,  subeat  judicium 
*'  vit(E  vel  membrorum  pro  fractione  prisona  tantum,  nisi  causa, 
*'  pro  qua  captus  et  imprisonatus  fuerit ,  tale  judicium  requirat,  si 
"  de  ilia  secundum  legem  et  consuetudinem  terras  fuisset  convictus, 
"  licet  temporibus  preeteritis  aliterjiexi  consuevit." 

For  the  better  understanding  of  the  construction  whereof,  I 
shall  consider  the  following  points: 

1.  What  shall  be  said  to  be  a  Prison,  within  the  meaning  of 
this  statute. 

2.  How  far  the  imprisonment  ought  to  be  well  grounded. 

3.  What  shall  be  said  to  be  a  breaking  of  prison. 

4.  For  what  crime  the  party  ought  to  be  imprisoned,  to  make 
the  offence  of  breaking  the  prison  felony  within  the  intent  of  the 
statute.' 

5.  Whether  the  offence  of  breaking  prison  can  ever  amount  to 
high  treason. 

6.  At  what  time,  and  in  what  manner,  the  offender  is  to  be 
proceeded  against. 

7.  In  what  manner  he  is  to  be  indicted. 

8.  In  what  manner  those  are  to  be  punished  for  a  breach  of 
prison,  who  are  within  the  benefit  of  the  statute. 

As  to  the  First  Point,  viz.  What  shall  be  said  to  be  a  pri- 
(c)  F.  Cor.  158.  son  (c)  within  the  meanino:  of  the  statute. 

290.312.48.  ° 

164.  250.  419.     22  Assize,  85.   C.  Car.  210.  "S  Inst.  589,  590.  Suram.  107.    2  Hale,  608.  610.  D^rer, 

99.     Crom.  38,  39. 

Sect.  4.  It  seems  clear,  that  any  place  whatsoever  wherein  a 
person  under  a  lawful  arrest  for  a  supposed  crime  is  restrained 
of  his  liberty,  whether  in  the  stocks,  or  the  street,  or  in  the  com- 
mon gaol,  or  the  house  of  a  constable  or  private  person,  or  the 
prison  of  the  ordinary,  is  properly  a  prison  within  the  statute; 
(d)S.P.  C.30.   for  imprisonment  (d)  is  nothing  else  but  a  restraint  of  liberty. 

As 
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As  to  the  Second  Point,  viz.  How  far  the  iinprisonnient 
ought  to  be  well  grounded. 

Sect.  5.  It  is  clear,  {a)  that  if  a  person  be  taken  upon  a  capias  (a)  2  Inst.  590. 
awarded  on  an  indictment  or  appeal  against  him,  for  a  supposed  Summary,  109. 
treason  or  felony,  he  is  within  the  statute  if  he  break  the  prison,  ^  Eg^.'  e,^29. 
whether  any  such  crime  were  in  truth  committed  by  him,  or  any 
other  person  or  not ;  for  that  there  is  an  accusation  against  him 
on  record,  which  makes  his  commitment  lawful,  be  he  never  so 
innocent,  and  the  prosecution  never  so  groundless. 

Sect.  6.  Also  if  an  innocent  person  be  committed  by  a  lawful 
mittimus   on   such   a   suspicion  of  a  felony,   actually  done  by 
some  other,  as  will  justify  his  imprisonment,  though  he  be  neither 
indicted  nor  appealed,  he  is  certainly  {b)  within  the  statute  if  he  \  Hale^eio, ' 
break  the  prison,  for  that  he  was  legally  in  custody,  and  ought  611. 
to  have  submitted  to  it  till  he  had  been  discharged  by  due  course  |^^"^**^^^* 

-. ,  ^  i=>  J  Dyer,  99. 

01  law.  Crorapton,  38. 

Sect.  7.  But  if  no  (c)  felony  at  all  were  done,  and  the  party  (0  Sum.  109. 
be  neither  indicted  nor  appealed,  it  seems  clear,  that  no  mittimus  cl^%f^'^^^' 
for  such  a  supposed  crime  will  make  him  guilty  within  the  sta-  Leon.  i66. 
tute  by  breaking  the  prison,  for  that  his  imprisonment  was  unjus- 
tifiable. 

Sect.  8.  Also  if  a  felony  were  done,  yet  if  there  were  no  just 
cause  of  suspicion,  either  to  arrest  or  commit  the  party,  it  seems 
clear,  that  if  his  mittimus  be  not  in  such  form  (d)  as  the  law  re-  (^0  Vide  c.  16. 
quires,  his  breaking  of  the  prison  cannot  be  felony,  because  the  ^g  ^'^  ^g^^' 
lawfulness  of  his  imprisonment  in  such  case  depends  wholly  on 
the  mittimus;  which  if  it  be  not  according  to  law,  the  imprison- 
ment will  have  nothing  to  support  it.  But  if  the  party  were  taken 
up  for  such  strong  (e)  causes  of  suspicion  as  will  be  a  good  jus-  (e)  Vide  sup.  c. 
titication  both  of  his  arrest  and  commitment,  but  happen  to  be  12,  s.  8,9,&c. 
committed  by  an  informal  warrant,  it  seems  that  it  may  be  pro- 
bably argued,  that  it  will  be  felony  (f)  in  him  to  break  the  pri-  (/)  B.  Escape, 
son ;  for  if,  by  the  ancient  common  law,  any  private  person  might,  2^- 
of  his  own  authority,  justify  both  an  arrest  and  commitment,  for  i  Hal?  609^ 
treason  or  felony,  on  a  reasonable  cause  of  suspicion,  as  it  seems 
probable  (g)  from  the  tenor  of  all  the  old  books  that  he  might :  (g)  Vide  sup.  c. 
and  if  the  necessity  of  a  mittimus  (h)  from  a  magistrate  depend  m  5  Mod  80^* 
rather  on  the  constant  settled  practice  of  justices  of  peace  than 
any  direct  law,  it  seems  difficult  to  maintain  that  a  slip  in  want  of 
form  of  such  a  mittimus  should  make  it  lawful  for  the  prisoner  to 
break  the  prison ;  whereas,  by  the  old  law,  it  would  have  been 
felony  in  such  a  case  to  have  broken  it  without  any  such  mittimus 
at  all.     And  on  the  other  side,  if  the  party  be  taken  up  for  such 
slight  causes  of  suspicion  of  a  felony  actually  done,  as  will  not  Vide  inf.  s.  15. 
in  strictness  justify  the  arrest,  yet  if  the  justice,  before  whom  he 
is  brought,  think  them  of  such  weight  as  to  require  a  commit- 
ment, and  do  accordingly  send  the  party  to  gaol  by  a  regular 
mittimus,  it  seems  very  dangerous  for  him  to  break  the  prison ; 
for  the  practice  of  justices  of  peace  in  making  such  commit- 
ments, being  now  grown  into  settled  law,  it  seems  reasonable, 
that  their  mittimus  be  a  good  justification  of  the  imprisonment 

which 


186  OF  BREAKING  PRISON.  Bk.  2. 

which  it  commands,  for  a  crime  within  their  jurisdiction  regularly 
brought  before  them  ;  from  whence  it  follows,  that  to  break  from 
such  imprisonment  must  be  unlawful.  And  therefore,  since  it 
doth  not  appear  that  there  hath  been  any  direct  resolution  of  these 
points,  perhaps  it  may  be  reasonable  to  understand,  what  is  more 
(6)  Summ.*?09:  generally  said  by  Sir  Edward  Coke,  (a)  Sir  Matthew  Hale,  (b) 

1  Hale,  609.      in  relation  to  this  matter,  according  to  the  abovementioned  dis- 

2  Hale,  610.       tinctions. 

As  to  the  Third  Point,  viz.  What  shall  be  said  to  be  a 
breaking  of  prison  within  the  meaning  of  this  statute,  the  follow- 
ing rules  are  to  be  observed. 

(c) 2 Inst. 590.  Sect.  9'  First,  There  must  be  an  actual  (c)   breaking;   for 

Summary^  108.  gyg^y  indictment  for  this  offence,  as  a  felony,  must  have  the  words 

Rex  V.  Burr.  *' feloTiice  f regit  prisonam"  which  seem  necessarily  to  import  the 

3  P.  Will.  439.  use  of  some  real  force  or  violence,  and  not  such  only  as  may  be 

implied  by  the  construction  of  law,  in  any  act  done  in  contempt 
of  it ;  and  therefore,  if  without  any  obstruction  a  prisoner  go  out 
of  the  prison  doors,  being  opened  by  the  consent  or  negligence 
of  the  gaoler,  or  otherwise  escape  without  using  any  kind  of  force 
1  Hale,  611.  ^j.  violence,  he  is  guilty  of  a  misdemeanor  only,  but  not  of  felony, 
and  the  gaoler  is  punishable  in  such  manner  as  shall  be  set  forth 
more  at  large  in  the  next  chapter. 

Sect,  10.  Secondly,  Such  breaking  must  be  either  by  the 
. ,.  ,  _-g  prisoner  himself,  or  by  others  through  his  procurement,  or  at  least 
Summary,  108.'  with  his  privity;  for  if  the  prison  be  broken  by  others,  without 
S.  P.  C.  30,31.  his  procurement  or  consent,  and  he  escape  through  the  breach  so 
1  Hale,  611.  made,  it  seems  the  better  (d)  opinion,  that  he  cannot  be  indicted 
1  H.  7.  6.'         ^^^  th^  breaking,  but  only  for  the  escape. 

(«)i5H.7.i.2.  Sect.  11.  Thirdly,  Such  breaking  must  not  be  necessitated, 
Plowden,  136.  by  an  inevitable  accident  happening  without  any  fault  of  the  pri- 
Summary  108.  ^oner ;  as  where  (c)  the  prison  is  fired  by  lightning,  or  otherwise, 
1  Hale,  611.       without  his  privity,  and  he  breaks  it  open  to  save  his  life. 

Sect.  12.  Fourthly,  It  seems,  that  no  breach  of  prison  will 
amount  to  felony,  unless  the  prisoner  escape.  For  if  the  break- 
ing of  a  prison  by  a  stranger,  in  order  to  free  the  prisoners  who 
are  in  it,  be  not  felony,  unless  the  prisoners  go  out  of  it,  as  it  is 
(/)  Keilw.  48.  said  (f)  that  it  is  not,  it  seems  a  fortiori,  that  such  a  breach  by 
the  prisoner  himself,  who  lies  under  so  much  stronger  a  tempta- 
tion to  it,  cannot  be  felony  unless  he  do  escape. 

As  to  the  Fourth  Point,  viz.  For  what  crime  the  party 
must  be  imprisoned,  to  make  his  breaking  the  prison  felony 
within  the  meaning  of  the  statute,  the  following  rules  are  to  be 
observed. 

Summary,  108.  Sect.  13.  FiRST,  It  is  not  material,  whether  the  offence  for 
1  Hale,  611.  which  he  was  imprisoned  were  capital  at  the  time  of  this  statute, 
or  were  made  so  by  subsequent  statutes  ;  for  since  all  breaches  of 
prison  were  felonies  by  the  common  law  which  is  restrained  by 
the  statute  in  respect  only  of  imprisonment  for  offences  not  capi- 
tal ;  when  an  offence  becomes  capital,  it  is  as  much  out  of  the 
benefit  of  the  statute,  as  if  it  had  always  been  so. 

Sect. 
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Sect.  14.  Secondly,  The  offence  for  which  the  party  was 
imprisoned  must  be  a  capital  one  at  the  time  of  the  offence,  and 
not  become  such  by  matter  subsequent;  as  where  (a)  A.  is  com-  (a)  Summ.  108. 
mitted  to  a  prison  for  a  dangerous  wound  given  to  B.  and  breaks  |19- 
the  prison,  and  then  B.  dies:  For  though  to  some  intents  such  pi^w.W  40i. 
offence  be  esteemed  capital  from  the  time  of  the  first  act,  yet  in-  ii  h.  4. 12. 
asmuch  as  it  was  in  truth  but  a  trespass  at  the  time  of  the  break-  f^^^^^^,^'^g^ 
ing  of  the  prison,  and  it  was  then  uncertain  whether  it  would  ever 
become  capital,  and  it  becomes  such  afterwards  ab  initio,  by  fic- 
tion only,  for  some  special  purposes  ;  and  fictions  of  law  are 
never  carried  farther  than  the  necessity  of  those  particular  cases, 
which  were  the  cause  of  the  inventing  them,  doth  require,  they 
shall  never  be  construed  to  exempt  a  person  from  the  advantage 
of  a  beneficial  law  made  in  favour  of  life,  who  is  clearly  within 
the  letter,  and  doth  not  plainly  appear  to  be  out  of  the  meaning 
of  it.     However  it  seems  certain,  that  such  an  offender  breaking 
prison,  while  it  is  uncertain  whether  his  offence  will  become  .,  „  ,  .« 

•/•I'll  -iiiri'  in  J*  .11  xl.  4.  Iz. 

capital,  is  highly  punishable  for  his  contempt  by  ime  and  impri-  s.  p.  c.  35. 
sonment. 

» 
Sect.  15.  Thirdly,  If  the  party  be  only  arrested  for,  and  in 
his  mittimus  charged  with  a  crime  which  does  not  require  judg- 
ment of  life  or  member,  as  petit  larceny  or  homicide  se  defendendo,  ^  Hale,  609. 
or  by  misadventure,  and  the  offence,  in  truth,  be  no  greater  than  Summary,  110. 
the  mittimus  doth  suppose  it  to  be,  it  is  clear,  from  the  express  ^  ^"^^  ^^^' 
words  of  the  statute,  that  a  breaking  of  the  prison  cannot  amount 
to  felony.     And  if  the  offence  for  which  the  party  is  committed, 
be  supposed  in  the  mittimus  to  be  of  such  a  nature  as  requires  a  ^ 

capital  judgment,  yet  if  in  the  event  it  be  found  to  be  of  an  infe- 
rior nature,  and  not  to  require  such  a  judgment,  it  seems  difficult 
to  maintain,  that  the  breaking  of  the  prison  on  a  commitment  for 
it  can  be  felony ;  for  the  words  of  the  statute  are,  *'  nisi  causa 
pro  qua  captus  et  imprisonatusfuerit,  tale  judicium  requirat ;"  and 
here  it  appears,  that  the  offence,  which  is  the  cause  of  his  impri- 
sonment, doth  not  require  such  a  judgment ;  and  it  is  hard  to 
say,  that  a  mistake  of  the  nature  of  the  crime,  by  the  person  who 
makes  the  arrest  or  mittimus,  should  so  far  prejudice  the  party, 
as  to  make  his  escape  amount  to  felony  by  reason  of  such  mistake, 
which  otherwise  would  have  been  but  a  trespass. 

Also  it  seems  to  be  agreed,  that  if  a  person  be  committed  for 
a  supposed  felony,  where  no  felony  hath  been  done,  he  is  not  guilty 
of  felony  for  breaking  the  prison ;  from  whence  it  clearly  appears, 
that  in  that  case  the  law  doth  not  so  far  regard  the  charge  con- 
tained in  the  mittimus,  where  there  is  no  good  ground  to  support 
it,  as  in  respect  thereof  to  exclude  the  party  from  the  benefit  of 
the  statute;  and  yet  in  that  case  the  party  is  as  much  accused  of 
a  capital  offence,  as  in  the  case  in  question ;  so  that  it  is  clear, 
that  the  law  doth  not  so  much  respect  the  heinousness  of  the 
charge  against  the  party,  as  of  the  very  crime  which  is  the  sub- 
ject of  the  charge  :  and  this  will  further  appear,  if  it  be  consi- 
dered, that  the  accusation  cannot  be  said  to  be  the  cause  which 
requires  judgment  of  life  and  member,  but  the  offence  which 

supports 
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supports  the  accusation  ;  and  if  there  be  no  such  offence,  there 
is,  in  truth,  no  cause  which  requires  such  a  judgment. 

On  the  other  side,  if  the  offence,  which  was  the  cause  of  the 
commitment,  be  in  truth  of  such  a  nature  as  requires  a  capital 
judgment,  but  in  the  mittimus  be  supposed  to  be  of  an  inferior 
degree,  it  may  probably  be  argued,  that  the  party's  breaking  of  the 
prison  is  felony  within  the  meaning  of  the  statute  ;  for  the  cause 
of  his  arrest  and  commitment  is  the  fact  for  which  he  was  ar- 
rested and  committed,  and  that  does  in  truth  require  judgment 
of  life,  though  the  nature  of  it  be  mistaken  in  the  mittimus,  which 
does  no  way  alter  the  judgment  of  law  in  relation  of  the  guilt  of 
it.  But  there  appearing  no  express  resolution  of  these  points, 
and  the  (a)  authors  who  have  expounded  this  statute  seeming 
rather  to  incline  to  a  different  opinion,  I  shall  leave  these  matters 
to  the  judgment  of  the  reader. 

Sect.  l6.  Fourthly,  It  is  not  material.  Whether  the  party 
who  breaks  his  prison  were  under  an  accusation  only,  or  actually 
attainted  of  the  crime  charged  against  him  ;  and  yet  the  words  of 
the  statute  are,  "  si  causa  tale  judicium  reqairat :"  And  it  cannot 
be  properly  said,  that  the  offence  of  one  attainted  doth  require 
such  a  judgment  (for  that  there  ought  not  to  be  a  second  judg- 
ment against  one  already  condemned),  but  only  that  it  did  require 
it ;  and  it  is  a  settled  rule,  that  all  statutes  are  to  be  construed 
strictly  in  favour  of  life,  and  that  no  parallel  case,  which  comes 
within  the  same  mischief,  shall  be  construed  to  be  within  the' 
purview  of  it,  unless  it  can  be  brought  within  the  meaning  of  the 
words.  Yet  considering  that  the  manifest  purport  and  meaning 
of  the  words  of  the  statute,  taken  all  together,  is  no  more  than 
this,  that  the  breaking  of  prison  shall  not  be  a  capital  offence, 
unless  the  crime  for  which  the  party  was  in  prison  be  also  a  ca- 
pital offence  ;  and  it  is  frequent,  in  the  construction  of  penal 
laws,  to  bring  persons  within  the  purview  of  them  by  being  within 
the  meaning  of  the  words,  though  not  in  strict  grammar  properly 
within  the  very  letter ;  and  it  would  be  extremely  harsh  to  ima- 
gine, that  the  makers  of  the  statute  could  intend  a  greater  favour 
to  persons  appearing  to  be  guilty,  and  actually  under  the  con- 
demnation of  the  law,  than  to  persons  under  an  accusation  only ; 
there  can  be  no  doubt  but  that  the  persons  attainted,  breaking 
prison,  are  as  much  guilty  within  the  meaning  of  the  abovemen- 
tioned  exception  as  any  others. 

As  to  the  Fifth  Point,  viz.  Whether  the  offence  of  break- 
ing prison  can  ever  amount  to  high  treason. 

Sect,  17.  It  seems  clear,  that  a  person  committed  for  high 
treason  becomes  guilty  of  felony  only,  and  not  of  high  treason, 
by  breaking  the  prison  and  escaping  singly,  without  letting  out 
any  other  prisoner,  for  that  no  offence  is  to  be  construed  high 
treason,  which  is  not  either  within  the  purview  of  25  Edw.  3. 
or  of  some  subsequent  statute  relating  to  treason.  But  if  other 
persons  committed  also  for  high  treason  escape  together  with 
liini,  and  his  intention  in  breaking  the  prison  were  to  favour  their 

escape 
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escape  as  well  as  his  own,  he  seems  to  be  guilty  of  high  treason 
in  respect  of  their  escape,  for  that  there  are  no  accessaries  in  high 
treason,  and  such  assistance  given  to  persons  committed  for  fe- 
lony, will  make  him  who  gives  it  an  accessary  to  the  felony,  and 
by  the  same  reason  a  principal  in  the  case  of  high  treasons.  But 
this  offence,  coming  more  properly  under  the  notion  of  rescou& 
than  of  the  breaking  of  prison,  shall  be  more  fully  considered  in 
the  chapter  concerning  rescous. 

As  to  the  Sixth  Point,  viz.  At  what  time,  and  in  what  man- 
ner, the  offender  is  to  be  proceeded  against. 

Sect.  18.  It  is  said,  that  he  may  be  arraigned  for  this  offence  i  Hale,6ii. 
before  he  is  convicted  of  the  crime  for  which  he  was  imprisoned.  Summary,  no. 
for  that  it  is  not  material  whether  he  were  guilty  of  such  crime  g^^gt.  502. 
or  not:  neither  is  he  punishable  as  an  accessary  in  respect  there-  <2  Hale,  224. 
of,  but  as  a  principal  offender  in  respect  of  the  breach  of  prison  ^^'^* 
itself.    On  which  account  this  case  differs  from  that  of  a  rescous 
or  voluntary  escape,  as  shall  be  shewn  more  at  large  in  the  fol- 
lowing chapter. 

Sect.  19.  It  seems  clear,  that  the  sheriff's  return  of  breach  of  F.  Indict.  30. 
prison,  is  not  a  sufficient  ground  to  arraign  the  prisoner  for  it,  ^  ^*  ^'  ^• 
unless  he  be  also  indicted. 

.  As  to  the  Seventh  Point,  viz.  In  what  manner  an  offender 
is  to  be  indicted  for  a  breach  of  prison. 

Sect.  20.  It  is  certain  that  every  indictment  of  this  kind,  to  Summary,  1. 
bring  the  offender  within  the  intention  of  this  statute,  must  spe-  |^|°^V.^^' 
cially  set  forth  his  case  in  such  a  manner  that  it  may  appear  that    '  ^  ^^  ' 
he  was  lawfully  in  prison,  and  for  such  a  crime  as  requires  judg- 
ment of  life  or  member ;  and  that  it  is  not  sufficient  to  say  in 
general,  **  quod  felonice  fregit  prisonam."     And  it  seems,  that 
the  same  rules  which  are  required  for  an  indictment  of  an  escape, 
set  forth  at  large  in  the  next  chapter,  are  generally  to  be  observed 
in  indictments  of  breaking  prison. 

As  to  the  Eighth  Point,  viz.  In  what  manner  those  are  to  Summary,  116. 
be  punished  who  are  within  the  benefit  of  the  statute,  by  being  fi^^'^t* 
freed  from  that  severe  judgment  for  the  breach  of  prison,  to  which 
by  the  common  law  they  would  have  been  liable : 

Sect.  21.  There  seems  to  be  no  doubt,  but  that  whoever  breaks 
from  any  lawful  imprisonment  is  still  punishable  as  for  a  high 
misprision  by  fine  and  imprisonment,  for  that  every  capital  offence 
doth  include  in  it  a  misprision  and  may  be  proceeded  against  as 
such  only,  if  the  king  please  ;  and  it  cannot  be  thought  the  mean- 
ing of  the  statute,  in  ordaining  that  such  offences  shall  not  be 
punished  as  capital  ones,  to  intend  that  they  shall  not  be  punished 
at  all. 
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CHAP.  XIX. 
OF  ESCAPES  SUFFERED  BY  OFFICERS. 

Having  shewn,  in  the  precedent  chapters,  how  far  the  party 
himself,  under  a  lawful  arrest  for  a  crime  charged  against  him,  is 
punishable  for  unlawfully  freeing  himself  from  such  arrest,  with- 
out waiting  for  his  deliverance  by  due  course  of  law,  I  shall  now, 
in  the  second  place,  consider  offences  of  this  kind  in  relation  to 
others. 

And  First,  Such  as  are  without  force. 

Secondly,  Such  as  are  accompanied  with  force. 

Such  offences  without  force  come  under  the  notion  of  escapes, 
which  are  either,  1.  By  officers.     Or,  2.  By  private  persons. 

As  to  Escapes  suffered  by  officers,  I  shall  endeavour  to  shew 
the  following  particulars. 

1.  What  shall  be  adjudged  an  escape. 

2.  Where  such  escape  is  to  be  esteemed  voluntary,  and  where 
negligent. 

3.  Where  the  prisoner  may  l?e  retaken  after  an  escape. 

4.  Whether  the  escape  is  excused  by  such  a  retaking ;  or  by 
killing  the  prisoner,  if  he  cannot  be  retaken. 

5.  In  what  manner  the  officer  suffering  an  escape  is  to  be  in- 
dicted. 

6.  How  an  escape  is  to  be  tried  and  adjudged. 

7.  How  a  voluntary  escape  is  to  be  punished. 

8.  How  a  negligent  one. 

As  to  the  First  Point,  viz.  What  shall  be  judged  an  escape, 
the  following  rules  are  to  be  observed. 

Sect,  1.  First.  There  must  be  an  actual  arrest;  and  there- 
(a)  B.  Cor.  76.  ^^^^>  ^^  (^)  ^"  officer  having  a  warrant  to  arrest  a  man,  see  him  shut 
9  H.  4. 1.  up  in  a  house,  and  challenge  him  as  his  prisoner,  but  never  ac- 

27  Assize,  1.       tuallv  have  him  in  his  custody,  and  the  party  get  free,  the  officer 

F.  Corone,  249.  ^ii  j-<.i  rJ& 

Br.  Escape,  22.  cannot  be  charged  with  an  escape. 

(6)  F.  Cor.  224.       '^^^^'  ^'  SECONDLY.  As  there  must  be  an  actual  arrest,  such 

1  Hale,  583.  arrest  must  (6)  also  be  justifiable  ;  for  if  it  be  either  for  a  sup- 
42^A  si  5  posed  crime,  where  no  such  crime  was  committed,  and  the  party 
B.  Escape,  27.  neither  indicted  nor  appealed,  or  for  such  a  slight  suspicion 
29.  of  an  actual  crime,  and  by  such  an  irregular  mittimus  as  will 
41^^416^^'  neither  justify  the  arrest  nor  imprisonment,  the  officer  is  not 
Con.      *          guilty  of  an  escape  by  suffering  the  prisoner  to  go  at  large  :  And 

2  Leonard,  166.  it  seems  to  be  a  good  general  rule,  that  wherever  an  imprison- 
Seec.  18.  sect,   j^^nt  is  SO  far  irregular  that  it  will  be  no  offence  in  the  prisoner 

to 
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to  break  from  it  by  force,  it  can  be  no  offence  in  the  officer  to 
suffer  him  to  escape. 

Sect,  3.  Thirdly.  As  the  imprisonment  must  be  justifiable, 
so  must  it  be  also  for  a  criminal  matter;  and  some  {a)  are  said  ('a)F.  Cor.  248. 
to  have  holden  that  no  escape  is  criminal,  but  where  the  commit-  ^-  ^•^'  ^^• 
ment  is  for  felony.     However  it  is  certain,  that  the  escape  of 
one  committed  for  petit   larceny  {b)  only  is  criminal :  And  it  (6)  F.  Cor.  430, 
seems  most  agreeable  to  the  general  reason  of  the  law,  that  the  |^J;  ^  ^ 
escape  of  a  person  committed  for  any  other  crime  whatsoever  i*HaIe,  592. 
should  also  be  criminal :  For  surely  wherever  the  public  justice 
requires  that  a  person  be  committed  for  a  crime,  it  likewise  re- 
quires that  he  be  safely  kept  under  such  commitment,  and  con- 
sequently may  reasonably  demand  public  satisfaction  from  the 
officer  to  whose  custody  he  is  committed,  if  he  neglect  to  keep 
him  as  he  ought. 

Sect»  4.  Fourthly.  As  the  imprisonment  must  be  justifiable, 
and  for  some  crime,  so  must  its  continuance  at  the  time  of  the 
escape  be  grounded  on  that  satisfaction  which  the  public  justice 
demands  for  such  crime ;  for  if  a  prisoner  be  acquitted,  (c)  and  (c)  B.  Escape, 
detained  only  for  his  fees,  it  will  not  be  criminal  to  sufier  him  ^J- 
to  escape,  though  the  judgment  were,  that  he  be  discharged  s.  P.C.34'. 
"  paying  his  fees ;"  so  that  till  they  be  paid,  the  first  imprison-  1  Hale,  594. 
ment  continued  lawful,  as  before  ;  for  inasmuch  as  he  is  de-  ^^** 
tained  not  as  a  criminal,  but  only  as  a  debtor,  his  escape  cannot 
be  more  criminal  than  that  of  any  other  debtor.     Yet  if  a  per-  see  F.  Cor.  430. 
son  convicted  of  a  crime  be  condemned  to  imprisonment  for  a  S.  P.  C.  34. 
certain  time,  and   also  till  he  pay  his  fees,   and  he  escape  after 
such  time  is  elapsed  without  paying  them,  perhaps  such  escape 
may  be  criminal,  for  that  it  was  part  of  the  punishment,  that  the 
imprisonment  be  continued  till  the  fees  should  be  paid.     But  it 
seems,  that  this  is  to  be  intended  where  the  fees  are  due  to 
others  as  well  as  to  the  gaoler,  for  otherwise  the  gaoler  will  be 
the  only  sufferer  by  the  escape,  and  it  will  be  hard  to  punish  him 
for  suflt'ering  an  injury  to  himself  only,  in  the  non-payment  of  a 
debt  in  his  power  to  release. 

Sect.  5.  Fifthly.  It  is  an  escape,  in  some  cases,  to  suffer  a 
prisoner  to  have  greater  liberty  than  by  the  law  he  ought  to  have; 
as  to  admit  a  person  to  bail,  {d)  who  by  law  ought  not  to  be  (d)  25  E.  3. 39. 
bailed,  but  to  be  kept  in  close  custody;  or  to  permit  (e)  a  pri-  1  Hale,  596, 
soner  to  go  out  of  the  limits  of  the  prison  :  Yet  some  (f)  seem  Summary,  lis. 
to  have  holden,  that  in  this  last  case  it  shall  not  be  adjudged  an  F.  Escape,  4. 
escape,  unless  the  prisoner  be  found  to  have  had  an  intention  to  J\^^c^^%Aq 
escape;  but  it  will  be  difficult  to  maintain,   that  the  offence  of  (/)  F.Cor. 43i! 
the  gaoler  can  depend  on  the  intention  of  the  prisoner.  S.  P.  C.  133. 

Sect.  6.  Sixthly.  If  (g)  the  gaoler  so  closely  pursue  the  pri-  (^)F.  Co.  236. 
soner  who  flies  from  him,  that  he  retake  him  without  losing  |^'  ^^  33^ 
sight  of  him,  the  law  looks  on  the  prisoner  so  far  in  his  power  1  Hale,  602. 
all  the  time  as  not  to  adjudge   such  a  flight  to  amount  at  all  to  B.  Escape,  14. 
an  escape  :  But  if  the  gaoler  once  lose  sight  of  the  prisoner,  and  ioh!V?25,  26. 
afterwards  retake  him,  he  seems  in  strictness  to  be  guilty  of  an  6  H.  7. 11, '12.* 
escape ;  and  a  fortiori  therefore,  (h)  if  he  kill  him  in  the  pursuit,  (h)  F.  Cor.  328. 
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S.  p.  C.  33.  he  is  in  like  manner  guilty,  though  he  never  lost  sight  of  him, 
and  could  not  otherwise  take  him,  not  only  because  the  king 
loses  the  benefit  he  might  have  had  from  the  attainder  of  the 
prisoner  by  the  forfeiture  of  his  goods,  &c.  but  also  because  the 
public  justice  is  not  so  well  satisfied  by  the  killing  him  in  such 
an  extrajudicial  manner. 

(a)  B.  Escape,  Sect.  7.  SEVENTHLY.  While  the  privileges  of  sanctuaries  were 
38.  50.  allowed,  if  a  sheriff  conducting  a  prisoner  to  gaol  had  brought 
F^^  asi  ^^"^  ^^  *^^  ^^^  through  the  limits  of  such  a  franchise,  and  the 
316.  prisoner  had  claimed  the  privilege  of  it,  and  by  that  means  got 
but  27  Ass.  54.  free,  it  seems  (a)  that  the  sheriff'  was  guilty  of  an  escape,  for 
24**  ^*  ^^*^*P^'  that  it  was  his  fault,  by  bringing  his  prisoner  that  way  to  gaol,  to 
trary.  give  him  an  opportunity  of  claiming  the  franchise. 

Sect.  8.  Eighthly.  Also  while  the  law  allowed  those  who 
had  the  benefit  of  the  clergy  to  free  themselves  from  prison  in  cer- 

(b)  F.  Cor.  16.  tain  cases,  by  making  their  purgation  before  the  ordinary,  it  was 
S^P  C  33  an  escape  (6)  in  the  ordinary,  to  suffer  such  persons  to  deliver 
Vide  23  H.8.  themselves  by  it,  in  such  cases  in  which  they  ought  not  to  have 
ii'  been  admitted  to  it. 

,.g  J,  Sect.  9'  Ninthly.  If(c)  a  prisoner  be  rescued  by  enemies, 

10.32.5^2.     '     the  gaoler  is  not  guilty  of  an  escape,  as  he  would  have  been, 

6  H.  7.11,12.    by  the  better  opinion,  if  he  had   been  rescued  by  the  subjects, 

10  H.7. 2o,  26.  because  there  is  a  le?ral  remedv  against  them. 
29  Assize,  34.  o  ^      & 

1  Hale,  596.    B.  Escape,  26.  seems  contrary. 

As  to  the  Second  Point,  viz.  Where  such  escape  is  to  be 
esteemed  voluntary,  and  where  negligent. 

(d)  See  C.  Car.  '^^^^'  ^^'  There  (d)  can  be  no  doubt,  but  that  wherever  an  offi- 
492.  cer,  who  hath  the  custody  of  a  prisoner,  charged  with,  and  guilty 

S.  P.  C.  32.  of,  a  capital  offence,  doth  knowingly  give  him  his  liberty  with  an 
todischarre^a  intent  to  save  him  either  from  his  trial  or  execution,  he  is  guilty 
night-walker  of  a  voluntary  escape,  and  thereby  involved  in  the  guilt  of  the 
from  the  watch-  same  Crime  of  which  the  prisoner  was  guilty,  and  stood  charged 
nrpo'sittve°"^^  with.  And  it  seems  to  be  the  opinion  of  Sir  Matthew  Hale,  (e) 
charge  is  made,  that  in  some  cases  an  officer  may  be  adjudged  guilty  of  such 

2  Burr.  867.^  escape,  who  hath  not  such  intent,  but  only  means  to  give  his 
SuprrTect.  t.  P"soner  that  liberty  which  by  the  law  he  hath  no  colour  of  right 
1  Hale,  596,  to  give  him ;  as  where  a  gaoler  bails  a  prisoner  who  is  not  bail- 
^^'^'  able.     But  it  seems  agreed,  that  a  person  who  hath  power  to 

bail,  is  guilty  only  of  a  negligent  escape,  by  bailing  one  who  is 
not  bailable  :  neither  can  I  meet  with  any  authority  in  other 
books,  to  support  the  above-mentioned  opinion,  that  the  bailing 
of  one  who  is  not  bailable,  by  one  who  hath  no  power  to  bail, 
must  necessarily  be  esteemed  a  voluntary  escape  ;  but  the  con- 
trary opinion  seems  more  agreeable  to  the  purview  of  5  Edw.  3. 
c.  8.  set  forth  more  at  large  in  the  subsequent  part  of  this  chap- 
ter. Also  there  are  some  cases  wherein  an  officer  seems  to  have 
(f)  F.Cor.  242.  been  found  (f)  to  have  knowingly  given  his  prisoner  more  liberty 
316. 431.  than  he  ought  to  have  had,  as  to  go  out  of  the  prison  on  promise 

S.  P.  C.  35.  (jf  returning,  or  to  go  among  his  friends,  to  find  some  who  would 
warrant  goods  to  be  his  own,  which  he  is  suspected  to  have 
stolen,  and  yet  seems  to  have  been  only  adjudged  guilty  of  a 

negligent 
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negligent  escape.  But  it  must  be  confessed,  that  in  these  cases 
the  prisoner  was  only  accused  of  larceny  ;  and  it  doth  not  ap- 
pear, whether  he  were  bailable  or  not;  and  generally  the  old 
cases  concerning  this  subject  are  so  very  briefly  reported,  that  it 
is  very  difficult  to  make  an  exact  state  of  the  matter  from  them : 
However,  thus  much  seems  clear,  that  if  in  the  cases  above- 
mentioned  the  officer  were  only  guilty  of  a  negligent  escape,  in 
suffering  the  prisoner  to  go  out  of  the  limits  of  the  prison  without 
any  security  for  his  return,  he  could  not  have  been  guilty  in  a 
higher  degree,  if  he  had  taken  bail  for  his  return :  From  which 
it  seems  reasonable  to  infer,  that  it  cannot  be  in  all  cases  a  ge- 
neral rule,  that  an  officer  is  guilty  of  a  voluntary  escape  by  bail- 
ing his  prisoner  whom  he  hath  no  power  to  bail ;  but  that  the 
judgment  to  be  made  of  all  offences  of  this  kind,  must  depend 
on  the  circumstances  of  the  case,  as  the  heinousness  of  hijs  crime 
with  which  the  prisoner  is  charged,  the  notoriety  of  his  guilt, 
the  improbability  of  his  returning  to  render  himself  to  justice,  i  Hale,  597. 
the  intention  of  the  officer,  the  motives  on  which  he  acted,  &c. 

Sect.  11.  Neither  is  it  a  certain  rule,  that  an  officer,  who  un- 
lawfully, knowingly,   and  willingly  suffers  a  capital  offender  to 
escape,  is  in  all  cases  to  be  adjudged  guilty  of  a  voluntary  escape; 
for  where  an  ordinary  suffered  a  clerk  attainted,  being  committed 
to  his  custody,  to  free  himself  from  imprisonment,  by  making 
his  purgation,  he  might  be  truly  said  to  have  suffered  such  pri-  /  v  j,  ^^^  .^ 
soner  to  escape  unlawfully,  knowingly,  and  willingly ;  and  yet  it  370. 
seems,  (a)  that  he  was  guilty  only  of  a  negligent  escape,  for  that  F«  Escape,  1. 
he  did  not  save  the  prisoner  from  execution,  which  was  excused  i5^^7^9*^^^' 
by  the  privilege  of  the  clergy,  but  only  from  the  imprisonment.     1  Hale,  593. 

As  to  the  Third  Point,  viz.  In  what  cases  a  prisoner  may 
be  retaken  after  an  escape. 

Sect.  12.  It  seems  to  be  clearly  agreed,  by  all  the  books,  (b)  (fe)F.  Tres.  94. 
that  an  officer  making  a  fresh  pursuit  after  a  prisoner,  who  hath  F.  Escape,  2. 
escaped  through  his  negligence,  may  retake  him  at  any  time  after,  ^*  Corone,  236. 
whether  he  And  him  in  the  same,  or  in   a  different  (c)  county.  32.52.^^^'^  * 
And  it  is  said  generally  in  some  books  (d)  that  an  officer  who  1  Hale,  6O2. 
hath  negligently  suffered  a  prisoner  to  escape,  may  retake  him  l^^W^' 
wherever  he  finds  him,  without  mentioning  any  fresh  pursuit;  (c)33H.  6.  52. 
and  indeed  since   the   liberty  gained  by  the   prisoner  is   wholly  53. 
owing  to  his  own  wrong,  there  seems  to  be  no  reason  he  should  J^^*^^*  ^^' 
take  any  manner  of  advantage  from  it.     But  where  a  gaoler  hath  Freslfsuft,  3. 5. 
voluntarily  sufiered  a  prisoner  to  escape,  it  is  said  by  some,  (e)  Con.  Keilw.  3.  * 
that  he  can  no  more  justify  the  retaking  him,  than  if  h^  had  (^)F;Cor.236. 
never  had  him  in  custody  before,  because  by  his  own  free  con-  s!^p.^a  iS 
sent  he  hath  admitted,  that  he  hath  nothing  to  do  with  him.  B.  Execution,* 
And  it  seems  to  be  holden  by  Sir  William  Staundford,  (/)  that  ^8.151. 
after  a  gaoler  hath  been  fined  for  suffering  a  prisoner  negligently  Hu.r'.  1/ 
to  escape,  he  cannot  afterwards  retake  him  ;  but  the  book  (^)  on  F.  N.B.  130. 
which  Mone  he   seems  to  ground  his  opinion,  doth  not^fully  g^/!°"^''^"' 
come  up  to  it;  for  the  purport  of  it  seems  to  be  no^more  than  3Coke,52. 
this,  that  a  gaoler's  retaking  of  a  prisoner,  after  he  hath  been  C.  Jac.  659. 

fined  ^""  ^' 

633.525.  (/)S.  P.  C.  33.  (^)  13  E.  4.9.  F.  Escape,  2.    B.  Escape,  35.    1  Hale,  602.    Summary*  114. 
VOL.  II.  n 
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fined  for  an  escape,  shall  be  to  no  purpose,  for  that  it  is  contrary 
to  the  record,  by  which  it  appears  that  a  prisoner  hath  been  at 
large ;  by  which  it  seems  only  to  be  intended,  that  a  gaoler,  who 
hath  been  fined  for  an  escape,  shall  not  avoid  the  judgment  of 
his  fine  by  retaking  the  prisoner :  But  I  do  not  see  how  it  can 
be  collected  from  hence,  that  he  cannot  justify  the  retaking 
him. 

As  to  the  Fourth  Point,  viz.  How  far  an  escape  is  excused 
by  retaking  the  prisoner,  or  by  killing  him,  if  he  cannot  be  re- 
taken. 


seems  contrary. 


S.  P.  C.  33.  Sect,  13.  Perhaps  it  is  the  better  opinion,  that  wherever  a  pri- 

^MPrnT^^n'^'trVrt'   ^oucr,  by  the  negligence  of  his  keeper,  gets  so  far  out  of  his  power 
that  the  keeper  loses  sight  of  him,  the  keeper  is  finable,  at  the 
discretion  of  the  court,  notwithstanding  he  retook  him  imme- 
diately after;  for  it  seems  agreed,  that  this  is  to  be  adjudged  a 
See  the  books     negligent  escape,  which  implies   an  offence,  and  consequently 

*^'*£^  *ff*'  ^\r.  must  be  punishable.  It  is  true  indeed,  that  in  an  action  against 
1  R.  Abr.  808.  i       /  re    •  ^   j    •  •    -i        ^-        ^  •* 

1  Danv.  Abr.      &  gaoler  lor  sutienng  one  arrested  m  a  civil  action  to  escape,  it 

633.  is  a  good  excuse  for  the  gaoler,  that  before  the  action  brought  he 

iS^^^  ^^^'  retook  the  prisoner  uppn  fresh  suit,  which  is  well  maintained  by 
Vide  8  W.  3.  c.  shewing  that  he  pursued  him  immediately  after  notice  of  the 
27.  escape,  though  it  were  some  hours  after  it,  and  retook  him; 

but  it  does  not  from  hence  follow,  that  the  like  excuse  will  serve 
for  the  negligent  escape  of  a  criminal,  because  this  is  an  offence 
against  the  public,  but  the  other  is  only  a  private  damage  to  the 
party.  Neither  will  it  be  the  like  hardship  to  the  officer  to  be 
exposed  to  such  punishment  as  the  court  in  discretion  shall  think 
fit  to  impose  upon  him  for  the  negligent  escape  of  a  criminal,  as 
it  would  be  to  be  liable  to  an  action  of  escape,  for  suffering  a 
person  in  his  custody,  in  a  civil  action,  to  escape ;  for  that  in  the 
former  case  the  court  would  moderate  his  fine  according  to  the 
circumstances  of  the  whole  matter,  and  would  certainly  mitigate, 
if  not  wholly  excuse  it,  if  he  should  appear  to  have  taken  all  rea- 
sonable care.  But,  in  the  other  case,  if  he  should  be  liable  to 
an  action,  his  judgment  would  not  lie  in  the  discretion  of  the 
court,  but  he  would  be  bound  to  pay  the  whole  debt  for 
which  the  party  was  in  his  custody,  if  the  escape  should  be 
adjudged  against  him.  However  it  is  certain,  that  it  will  be  no 
Vide  sup.  sect.6.  advantage  to  a  gaoler  to  retake  his  prisoner,  after  he  has  been 
fined  for  the  escape,  as  hath  been  shewn  in  the  precedent  section. 
Also  it  is  clear,  that  he  cannot  excuse  himself  by  killing  a  pri- 
soner in  the  pursuit,  though  he  could  not  possibly  retake  him ; 
but  must,  in  such  case,  be  content  to  submit  to  such  fine  as  his 
negligence  shall  appear  to  deserve. 

As  to  the  Fifth  Point,  viz,'  In  what  manner  the  officer  suf- 
fering an  escape  is  to  be  indicted. 

(a)  27  Assize,  9.  *^^^^*  ^"^^  ^^  seems  clear,  that  every  indictment  for  an  escape, 
1  Hale,  599.  whether  negligent  or  voluntary,  must  expressly  shew,  that  the 
B.  Escape,  22.  party  was  actually  (a)  in  the  defendant's  custody  for  a  crime, 
(6) Salkd*d!272.  ^ction  or  commitment  for  it;  and  that  {b)  it  is  not  sufficient  to 
5  Modern,' 414!  415.     Holt,  283.    1  Roll.  Ab.  806.     C.  J.  588.    Salkeld,  272. 

say. 


Ch.  19.    OF  ESCAPED  SUFFERED  BY  OFFICERS.  195 

say,  that  he  was  in  the  defendant's  custody,  and  charged  with 

such  a  crime ;  for  that  a  person  in  custody  may  be  so  charged,  and 

yet  not  be  in  custody  by  reason  of  such  charge.     And  it  seems 

also,  that  every  such  indictment  must  expressly  shew  that  the 

prisoner  went  at  large,  which  is  most  properly  (a)  expressed  by  («)  B.  Escape, 

the  word  exivit  ad  largurn.     Also  it  seems  necessary  to  shew  the  ^^'^j  ^ 

time  when  the  offence  was  committed  for  which  the  party  was 

in  custody,  not  only  (b)  that  it  may  appear  that  it  was  prior  to  the  (&)  Con. 

escape,  but  also  (c)  that  it  was  subsequent  to  the  last  general  |  Escape^^iV. 

pardon.     Also  it  seems  clear,  that  every  indictment  for  a  volun-  c!  Eliz.  752.  * 

tary  escape,  must  allege  that  the  defendant  felonich  et  voluntarie  (c)  Het.  13. 

A.  B.  ad  largum  ire  permisit ;  and  must  (d)  also  shew  the  species  (d)  C.  Eliz.  52. 

of  the  crime  for  which  the  party  was  imprisoned  ;  for  it  is  not  ^^^  '^^' 

sufficient  to  say,  in  general,  that  he  was  in  custody  for  felony,  &c.  Suramarv.^iio, 

for  that  no  one  can  be  punished  in  this  degree,  but  as  involved  ill.  206. 

in  the  guilt  of  the  crime  for  which  the  party  was  in  his  custody ;  ^  ^^'  ^-  ^ 

and  therefore  the  particular  crime  must  be  set  forth,  that  it  may 

appear,  that  the  principal  is  attainted  for  the  very  same  crime,  if 

it  were  felony,  or  that  it  was  in  truth  committed,  if  high  treason. 

But  it  seems  questionable,  (e)  whether  such  certainty,  as  to  the  (e)  See  Keilw.' 

nature  of  the  crime,  be  necessary  in  an  indictment  for  a  negligent  192. 194. 

escape,  for  that  it  is  not  material  in  this  case,  whether  the  person 

who  escaped  were  guilty  or  not. 

As  to  tlie  Sixth  Point,  viz.  In  what  manner  an  escape  is  to  s.  P.  C.  34,  SH, 
be  tried  and  adjudged.  F.  Corone,  466. 

Sect,  15.  It  is  to  be  observed,  that  where  persons  being  pre- 
sent in  a  court  of  record,  are  committed  to  prison  by  such  court, 
the  keeper  of  the  gaol  is  bound  to  have  them  always  ready,  when- 
ever the  court  shall  demand  them  of  him ;  and  if  he  shall  fail  to 
produce  them  at  such  demand,  the  court  will  adjudge  him  guilty 
of  an  escape,  without  any  farther  inquiry,  unless  he  have  some 
reasonable  matter  to  allege  in  his  excuse;    as  that  the  prison 
was  set  on  fire,  or  broken  open  by  enemies,  &c.  for  he  shall  be 
concluded,  {f)  by  the  record  of  the  commitment,  to  deny  that  the  (/)  iiH.6.49. 
prisoners  were  in  his  custody.     And  some  (g)  have  holden,  that  J^^'^'fi^* 
if  a  gaoler  say  nothing  in  excuse  of  such  an  escape,  it  shall  be  (^)^s.  P.^C.  34. 
adjudged  voluntary  ;  but  I  cannot  find  any  resolution  to  this  pur-  39  H.  6.'33*34.' 
pose  ;  and  where  it  stands  indifferent,  whether  an  escape  be  neg-  ^  5^^^'  ^^^' 
ligent  or  voluntary,  it  seems  difficult  to  maintain  that  it  ought  to  ^^^* 
be  adjudged  a  crime  of  so  high  a  nature,  without  a  previous  trial. 

Sect.  16.  As  to  other  prisoners  who  are  not  so  committed,  but 
are  in  the  custody  of  a  gaoler,  sheriff,  constable,  or  other^erson, 
by  any  other  means  vvhatsoever,  it  seems  agreed,  Qi)  that  the  per-  (h)  S.  P.  C.  35. 
son  who  has  them  in  custody  is  in  no  case  punishable  for  their 
escape,  except  in  some  special  cases,  until  it  be  presented. 

For  the  better  understanding  whereof  I  shall  endeavour  to 
shew, 

1 .  Before  whom  such  presentments  are  to  be  made ; 

2.  In  what  cases  they  are  traversable. 

o  2  As 
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As  to  the  first  particular,  viz.  Before  whom  such  presentments 
are  to  be  made. 

Sect.  17.  It  is  enacted  by  the  statute  of  Westminster  1.  c.  3. 
"  That  nothing  be  demanded  nor  taken,  nor  levied  by  the  sheriff, 
*'  nor  by  any  other,  for  the  escape  of  a  thief,  or  felon,  until  it  be 
''judged  for  an  escape  by  the  justices  in  eyre ;  and  that  he  who 
"  does  otherwise,  shall  restore  to  him  or  them  that  have  paid  it, 
*'  as  much  as  that  he  or  they  have  taken  or  received,  and  as  much 
"  also  unto  the  king." 

(a) 27  Assize, 9.       Sect.  18.  It  hath  been  adjudged,  (a)  that  this  statute  restrains 

1^ 'Assize,  12.  not  the  court  of  king's  bench  from  receiving  such  presentments, 

g'inst.  166.  ^^^  ^^^^  its  jurisdiction  includes  in  it  that  of  justices  of  eyre,  and 

1  Hale,  600.  this  court  is  itself  the  highest  court  of  eyre. 

Sect.  19.  It  is  further  enacted,  by  31  Edw.  3.  c.  14.  "  That 
"  the  escape  of  thieves  and  felons,  and  the  chattels  of  felons,  and 
*'  of  fugitives,  and  also  escapes  of  clerks  convict,  out  of  their 
"  ordinary's  prison,  from  thenceforth  to  be  judged  before  any  of 
**  the  king's  justices,  shall  be  levied  from  time  to  time,  as  they 
*'  shall  fall,  as  well  of  the  time  past  as  time  to  come."  By  which 
it  seems  to  be  implied  that  other  justices,  as  well  as  those  in  eyre, 
may  take  cognizance  of  escapes;  and  it  is  certain,  that  justices 
of  gaol-delivery  may  punish  justices  of  peace  for  a  negligent 
escape,  in  admitting  persons  to  bail  who  are  not  bailable. 

Sect.  20.  And  it  is  further  enacted  by  1  Rich.  3.  c.  3.  "  That 
"justices  of  peace  shall  have  authority  to  inquire  in  their  ses- 
"  sions,  of  all  manner  of  escapes  of  every  person  arrested  and 
"  imprisoned  for  felony." 

As  to  the  second  particular,  viz.  In  what  cases  such  present- 
ments are  traversable. 


Ante  sect.  12. 

15. 

S.P.C.35. 


S.  P.  C.  35. 


(b)  21  Ass.  12. 
27  Ass.  -9.  27. 
F.Co.  ^291.328 
345,  M6.  352. 

1  Ha!e,  603. 

2  Hale,  154. 


(c)S.P.C.32.I. 
Summary,  113. 

I  Hale,  234. 
390,  391.  593. 
B.  Cor.  112. 
27  Assize,  62. 

II  H.  4.  12. 
((Z)Sum.  114, 
115. 

Dyer,  99. 
F.  Escape,  3. 
27  Assize,  6?. 


Sect.  21.  It  is  laid  down  as  a  rule,  by  Sir  William  Staundford, 
that  wherever  an  escape  is  finable,  the  presentment  of  it  is  tra- 
versable ;  but  that  where  the  offence  is  amerciable  only,  there  the 
presentment  is  of  itself  conclusive;  such  amercements  being 
reckoned  among  those  minima  de  quibus  non  curat  lex ;  and  this 
distinction  seems  to  be  well  warranted  by  the  old  {b)  books ;  and 
in  what  cases  escapes  are  finable,  and  where  amerciable  only, 
shall  be  considered  in  the  following  part  of  this  chapter,  section 

3-1       on      or 
1,   OO,   OO. 

As  to  the  Seventh  Point,  viz.  In  what  manner  a  voluntary 
escape  js  to  be  punished. 

Sect.  22.  It  seems  to  be  generally  (c)  agreed,  that  such  escape 
amounts  to  the  same  kind  of  crime,  and  is  punishable  in  the  same 
degree,  as  the  offence  of  which  the  party  was  guilty,  and  for 
which  he  was  in  custody,  whether  it  be  treason,  felony,  or  tres- 
pass, and  whether  the  person  escaping  were  actually  committed 
to  some  gaol,  or  under  an  arrest  only  and  not  committed ;  and 
whether  he  were  attainted,  or  only  accused  {d)  of  such  crime,  and 
neither  indicted  nor  appealed.  And  it  is  said  to  be  no  excuse  of 
such  escape,  that  the  prisoner  had  been  acquitted  on  an  indict- 
ment 
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ment  of  death,  and  only  committed  till  the  year  and  day  be  passed, 
to  give  the  widow  or  heir  of  the  deceased  an  opportunity  of  bring- 
ing their  appeal. 

Sect.  23.  Also  such  an  escape,  suffered  by  one  who  wrongfully 
takes  upon  him  the  keeping  of  a  gaol,  seems  to  be  (a)  punishable  («)  B.  Escape, 
in  the  same  manner  as  if  he  were  never  so  rightfully  intitled  to  lf^J{^  ^^g 
such  custody,  for  that  the  crime  is  in  both  cases  of  the  very  same  f.  Assize,  252. 
ill  consequence  to  the  public;  and  there  seems  to  be  no  reason  39H.  6.  33,34. 
that  a  wrongful  officer  should  have  greater  favour  than  a  rightful  ^^"J^'^'  |^- 
officer,  and  that  for  no  other  reason  but  because  he  is  a  wrongful  i  Hale,  594. 
one.  '  Summary,  114. 

Sect.  24.  Also  if  the  warrant  of  commitment  do  plainly  and 
expressly  charge  the  party  with  treason  or  felony,  but  in  some 
other  respect  be  not  strictly  formal,  yet  it  seems  that  it  may  (b)  (&)Sajkeld,272. 
be  probably  argued,  that  the  gaoler  suffering  an  escape,  is  as  ^J^  ^'^^' 
much  punishable  as  if  the  warrant  w^ere  perfectly  right;  for  it  Summary,  114» 
w^ould  be  highly  inconvenient  to  suffer  gaolers  to  take  advantage  2  Inst. 590,591, 
of  a  slip  of  this  kind  in  commitments,  which  being  generally  made  ^^^'^  ^^  ^^ 
by  persons  of  no  great  knowledge  in  the  law,  cannot  be  expected  18.  sect.  5,6,7. 
to  be  always  agreeable  to  its  forms  ;  and  therefore  if  they  be  good  1  Hale,  595. 
in  substance,  the  public  good  seems  to  require,  that  the  gaoler  be 
as  much  bound  to  observe  them,  as  if  they  were  never  so  exactly 
made. 

Sect.  25.  But  it  seems  to  be  agreed,  that  no  escape  can  amount 
to  a  capital  offence,  unless  the  cause  for  which  the  party  was 
committed,  (c)  were  actually  such  at  the  time  of  the  escape  ;  and  (c)  Summary, 
therefore,  if  a  gaoler  suffer  one  to  escape  who  is  committed  for  ^\'^'  ^^^• 
having  given  a  dangerous  wound  to  another,  who  afterwards  dies  19.         ' 
of  such  wound,  yet  he  is  not  guilty  of  felony,  for  that  the  offence  11  H.  4. 12. 
of  the  prisoner  was  but  a  trespass  at  the  time  of  the  escape  ;  and  ^  ^^'®'  ^^^* 
though  by  a  fiction  of  law  it  be  afterwards,  for  some  purposes, 
esteemed  a  felony  from  the  time  of  the  giving  of  the  wound,  yet 
since  it  is,  in  truth,  no  felony  till  the  death  of  the  party,  it  shall 
be  afterwards  construed  such  in  respect  of  those  only  who  were 
privy  to  the  giving  of  the  wound. 

Sect.  26.  Also  it  seems  clear,  that  he  who  suffers  another  to  1  Hale,  237, 
escape  who  was  in  his  custody  for  felony,  cannot  be  arraigned  |^^-  ^^^-  ^^^' 
for  such  escape  as  for  felony,  until  the  principal  be  attainted  ;  for  21'5^'2^'Z* 
that  he  who  suffers  such  escape  is,  by  the  better  opinion,  not  2  Hale,  254. 
punishable  in  this  degree,  but  as  an  accessary  to  the  felony  :  and  ^-  ^°'"*  ^^^' 
it  IS  a  rule,  that  no  accessary  ought  to  be  tried  till  the  prmcipal  Jgg  g^.  Con. 
be  attainted,  as  shall  be  more  fully  shewn  hereafter.     Yet  it  Crom.  58. 
seems  certain,  (d)  that  one  accused  of  such  an  escape  may  be  (d)  Summary, 
indicted  and  tried  for  a  misprision,  before  the  attainder  of  the  ^^ 
principal  offender,  for  that  whether  such  offender  were  guilty  or  g^^  c^'^is.^sect. 
innocent,  it  was  a  high  contempt  to  suffer  him  to  escape.     And  21. 
if  the  commitment  were  for  high  treason,  and  the  person  com-  Summary.llO. 
mitted  actually  guilty  of  it,  it  seems  that  the  escape  is  imraediatey 
punishable  as  high  treason  also,  whether  the  party  escaping  be 
ever  convicted  of  such  a  crime  or  not ;  for  that  there  are  no  acces- 
saries in  high  treason,  but  all  who  are  guilty  of  assisting  the  party 

guilty 
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Salkeld,  272. 
Summary,  113. 
1  Hde,  597, 
598. 


Summary,  116.  guilty  of  such  crime,  in  such  a  manner  as  would  make  them 
accessaries  to  a  felony,  are  accounted  principals  in  the  treason,  as 
shall  be  more  fully  shewn  in  the  chapter  concerning  Principal 
and  Accessary. 

Sect.  27.  Also  it  seems  to  be  clear,  that  no  one  is  punishable 
in  this  degree  for  a  voluntary  escape,  but  the  person  only  who  is 
actually  guilty  of  it ;  and  therefore,  that  the  principal  gaoler  is 
only  finable  for  a  voluntary  escape  suffered  by  his  deputy,  for 
that  no  one  shall  suffer  capitally  for  the  crime  of  another. 

As  to  the  Eighth  Point,  viz.  In  what  manner  a  negligent 
escape  is  to  be  punished ;  I  shall  endeavour  to  shew, 

1.  How  such  escape  is  punishable  by  the  common  law; 

2.  How  by  statute. 

As  to  the  first  particular,  viz.  In  what  manner  a  negligent 
escape  shall  be  punished  by  the  common  law. 

Sect.  28.  I  shall  take  it  for  granted  at  this  day,  that  whoever 
de  facto  occupies  the  office  of  gaoler  is  liable  to  answer  for  such 
an  escape ;  and  that  it  is  no  way  material  whether  his  title  to  the 
office  be  legal  or  not. 

Sect.  29.  Also  I  take  it  to  be  the  better  opinion,  that  (a)  a 
sheriff  is  as  much  liable  to  answer  for  an  escape  suffered  by  his 
bailiff,  as  if  he  had  actually  suffered  it  himself,  and  that  (b)  the 
court  may  charge  either  the  sheriff  or  bailiff  for  such  an  escape; 
and  if  a  deputy-gaoler  be  not  sufficient  to  answer  a  negligent 
escape,  his  principal  must  answer  for  him  :  but  if  the  gaoler  who 
suffers  an  escape,  have  an  estate  (c)  for  life,  or  years  in  the  office, 
I  do  not  find  it  agreed  how  far  he  in  reversion  is  liable  to  be 
punished. 

Sect,  30.  It  seems  the  better  opinion,  that  one  negligent  escape 
will  not  amount  to  a  forfeiture  of  a  gaoler's  office,  as  one  volun- 
tary (d)  one  will;  yet  if  a  gaoler  suffer  many  negligent  escapes, 
it  is  said,  that  he  puts  it  in  the  power  of  the  court  to  oust  him  of 
his  office  by  its  discretion. 

Sect.  31.  It  seems  to  be  certain,  that  wherever  a  person  is 
found  guilty  upon  an  indictment,  or  presentment,  of  a  negligent 
escape  of  a  criminal  actually  in  his  custody,  he  ought  to  be  con- 
demned in  a  certain  sum  to  be  paid  to  the  king,  which  seems 
most  properly  to  be  called  a  fine.  But  this  does  not  clearly 
appear  from  the  old  books ;  for  in  some  (e)  of  them  it  seems  to 
be  taken  as  a  fine,  in  others  (f)  as  an  amercement,  and  in  others 
it  is  spoken  of  generally,  as  an  imposition  of  a  certain  sum,  and 
without  any  (g)  mention  either  of  fine  or  amercement.  But 
where  the  books  speak  of  the  punishment  of  a  vill  or  hundred, 
for  suffering  a  felon  to  escape  without  being  arrested,  they  seem 
always  to  take  it  as  an  amercement,  and  not  as  a  fine  :  and  where 
a  sheriff,  having  returned  a  cepi  corpus  into  the  king's  bench,  on 
a  capias  against  a  man  on  an  indictment  of  felony,  does  not  bring 
him  in  at  the  day,  it  seems  (A)  that  he  is,  by  the  course  of  the 
said  court,  to  be  amerced,  not  fined. 

Sect. 


Summary,  114. 

2  Roll.  146. 

B.  Escape,  18. 

23. 

Qii.  27.  Ass.  27. 

Vide  sup.  sect. 


(a)  F.  Cor.  337. 

(6)  Salkeld,  272. 
Summary,  113. 

1  Hale,  597.604. 

2  Levinz,  71. 
(c)  39  H.  6. 
33,  34. 

2  R.  Abr.  155. 

2  Levinz,  81. 

3  Levinz,  288. 


(d)  B.  For.  of 
Offices,  27. 
2  R.  A.  155. 


(e)  8  H.  5.  2. 
F.  Cor.  84.  292. 
S.P.C.  35. 
B.  Escape,  16. 
Rast.  583. 
(/)F.  Cor.  335. 
(g)  25  Ed.  3. 
39.  22. 
27  Assize,  9. 
S.  P.  C.  65. 
26  Assize,  51. 
Summary,  113. 
F.  Cor.  196. 
291.  370. 
Graunt,  39. 
Escape,  4. 
See  the  Books 
supra,  c.  12. 
sect.  2. 

(/i)F.  Escape,  7. 
40  Assize,  42. 
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Sect.  32.  It  hath  been  holden,  {a)  that  a  negligent  escape  may  (a)3  H.7.15. 
be  pardoned  by  the  kmg  before  it  happens,  but  that  a  voluntary  ?,*^^-^* 
one  cannot  be  so  pardoned  ;  but  this  shall  be  more  fully  consi-    *  ' 

dered  in  the  chapter  concerning  Pardon. 

Sect.  oS.   And  it  seems,  {b)  that  by  the  common  law,  the  q,)  s.  p.  c.  35. 
penalty  for  suffering  the  negligent  escape  of  a  person  attainted.  Summary,  113. 
was  of  course  a  hundred  pounds,  and  for  suffering  such  escape  ^  ^^^'  ^^^* 
of  a  person  indicted  and  not  attainted,  was  five  pounds  (c);  but  (c)  s.  P.  C. '35. 
if  the  person  escaping  were  neither  attainted  nor  indicted,  it  Summary,  113. 
seems,  that  it  was  left  to  the  discretion  of  the  court  to  assess  40  4ssize'42. 
such  a  reasonable  forfeiture  as  should  seem  proper;  and  (c?)  if  25  Ed.  3/39. 
the  party  had  twice  escaped,  it  seems,  that  the  penalties  above-  F.  Cor.  454. 
mentioned  were  of  course  to  be  doubled ;  yet  it  seems,  that  the  ^^r'^J'^^^  ^^' 
forfeiture  was  to  be  no  greater  for  suffering  (e)  a  prisoner  com-  (J)  p.  cor.  196. 
mitted  on  two  several  accusations  to  escape,  than  if  he  had  been  26  Assize,  5i. 
committed  but  on  one. 

As  to  the  second  particular,  viz.  In  what  manner  offences  of 
this  kind  are  punishable  by  statute. 

Sect.  34.  It  is  recited  by  5  Edw.  3.  c.  8.  "  That  persons  in-  On  aconvic- 

dicted  of  felonies  in  times  past,  had  removed  the  indictments  tion  for  letting 

before  the  king,  and  there  yielded  themselves,  and  by  the  mar-  cape^when^the 

shals  of  the  king's  bench  had  been  incontinently  let  to  bail,  and  defendant  is 

after  had  done  many  evil  deeds,  &c."  and  thereupon  it  is  enacted,  brought  before 

*'  That  such  inditees  and  appellees  shall  be  safely  and  surely  kept  -udnnent^tbe 

''  in  prison,  as  belongeth  to  them,  according  to  the  charge  which  prosecutor  may 

"  the  said  marshals  shall  have  of  the  justices ;  and  if  any  marshal  produce  and 

"  shall  do  otherwise,  at  the  complaint  of  every  man  that  will  com-  ""^^^  affidavits, 
,    .        ,      .        .  1     11     1      1  •         •    1       1      •  1  ,  •      made  even  by  a 

"  plam,  the  justices  shall  do  him  right  during  the  terms;  and  m  witness  on  the 
**  the  end  of  the  terms,  upon  their  rising,  the  said  marshals  shall  triaj,  in  aggra- 
**  choose  before  the  said  justices,  before  thev  depart  their  places,  ^^tionof  the 

.         ,  -  ,    J  '  .  '         *^  .     .  .\  ,   damages,  which 

"  m  what  town  they  will  keep  such  prisoners  at  their  peril :  and  the  defendant, 

"  in  the  same  town  they  shall  allow  to  them  houses  to  keep  such  in  mitigation, 

"  prisoners  at  their  own  costs  and  charges ;  and  there  they  shall  ^on*tradirt!'^Rex 

"  keep  them  in  prison,  and  shall  not  suffer  them  to  go  wandering  v.  Sharpness, 

'*  abroad,  neither  by  bail  nor  without  bail.     And  if  any  such  pri-  Easter^  26  Geo. 

"  soner  be  found  wandering  out  of  prison  by  bail  or  without  bail,  ^' 

*'  and  that  be  found  at  the  king's  suit,  or  at  the  suit  of  the  party, 

'*  the  marshals  which  shall  be  found  thereof  guilty  shall  have  halif 

"  a  year's  imprisonment,  and  be  ransomed  at  the  king's  will;  and 

"  the  justices  shall  thereof  make  inquiry  when  they  see  time ; 

'*  and  as  to  the  marshals,  it  shall  be  done  within  the  verge  that 

"  which  reason  will.     And  in  case  that  the  marshals  suffer  by 

"  their  assent  such  prisoners  to  escape,  they  shall  be  at  the  law, 

"  as  before  the  time  of  the  statute  they  had  been.     And  the  king 

"  intendeth  not  by  this  statute  to  lose  the  escape,  where  he  ought 

**  to  have  the  same.'' 

Sect.  35.  Also  it  is  enacted  by  19  Hen.  7.  c,  10.  "  That  every  yide  5  Anne,c. 
"  sheriff  have  the  custody  of  the  king's  common  gaols,  during  the  9.— The  penal- 
"  time  of  his  office,  except  all  gaols  whereof  any  person  or  per-  .*^^„^.  ^"'^^f^*PJ^ 

sons  subsequent  part 
of  this  statute,  wliich  were  recited  in  the  former  edition  of  this  work,  have  been  expired  above  200  years. 
Vide  Ruffhead's  Statutes,  and  \  Burn's  Justice,  503. 
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sons  have  the  keeping  of  estate  of  inheritance :  and  that  all 
letters  patents  made  for  term  of  life,  or  years,  of  the  keeping 
of  the  said  gaols,  8cc.  shall  be  annulled  and  void." 


CHAP.  XX 


OF  ESCAPES  SUFFERED  BY  PRIVATE  PERSONS, 

Summary,  112.  xiAVING  in  the  precedent  chapter  endeavoured  to  shew  the 
nature  of  escapes  suffered  by  officers,  I  am  now  in  the  second 
place  to  consider  the  nature  of  such  escapes  suffered  by  private 
persons. 

But  the  law  being  generally  the  same  in  relation  to  such  escapes, 
as  in  relation  to  those  suffered  by  officers,  I  shall  refer  the  reader, 
for  the  general  learning  of  this  kind,  to  what  is  said  in  the  former 
chapter,  concerning  escapes  suffered  by  officers. 

I  shall  content  myself  in  this  place  with  considering  the  two 
following  particulars : 

1.  Where  a  private  person  is  to  be  adjudged  guilty  of  such  an 
escape ; 

2.  In  what  manner  he  is  to  be  punished. 

As  to  the  First  Point,  viz.  When  a  private  person  is  to  be 
adjudged  guilty  of  an  escape. 

Sect.  1.  It  seems  to  be  a  good  general  rule,  that  wherever  any 
person  hath  auother  lawfully  in  his  custody,  whether  upon  an 
arrest  made  by  himself  or  another,  he  is  guilty  (a)  of  an  escape, 
if  he  suffer  him  to  go  at  large,  before  he  hath  discharged  himself 
of  him  by  delivering  him  over  to  some  other  who  by  law  ought 
to  have  the  custody  of  him. 

Sect.  2.  And  therefore,  if  a  private  person  arrest  another  for 
suspicion  of  felony,  and  deliver  him  into  the  custody  of  another 
private  person,  who  receives  him,  and  suffers  him  to  go  at  large, 
it  is  said,  {b)  that  both  of  them  are  guilty  of  an  escape  ;  the  first, 
because  he  should  not  have  parted  with  him  till  he  had  delivered 
him  into  the  hands  of  a  public  officer ;  the  latter,  because,  having 
charged  himself  with  the  custody  of  a  prisoner,  he  ought,  at  his 
peril,  to  have  taken  care  of  him. 

Sect.  3.  But  if  a  private  person,  having  made  such  an  arrest, 
have  delivered  over  his  prisoner  to  the  proper  officer,  as  the  she- 
riff, (a)  or  his  bailiff,  {b)  or  a  constable,  (c)  from  whose  custody 
the  prisoner  escapes,  the  party  who  made  the  arrest  is  not  charge- 
able with  it. 

Sect.  4.  But  if  no  officer  will  receive  such  prisoner  into  his  cus- 
tody, it  seems(c?)  to  be  the  safest  way  to  deliver  him  into  the  cus- 
tody of  the  township  where  the  person  who  arrested  him  lives,  or 

perhaps 


(a)  See  c.  12. 
Summary,  112. 
1  Hale,  595. 


(b)  Sum.  112. 
44  Assize,  12. 
B.  Escape,  31. 
43  Ed.  3.  36. 
F.  Cor.  454. 
F.  Escape,  3. 

(a)  F.  Cor.  345. 

(6)  F.  Cor.  328. 

337. 

S.  P.O. 34. 

(c)  Summ.  112. 
1  Hale,  594, 
595. 


(d)  10  H.  7. 
F.  Escape,  8. 
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perhaps  of  that  where  the  arrest  was  made,  which  shall  be  bound 
to  keep  him  till  the  next  gaol-delivery;  but  if  such  township  re- 
fuse also  to  receive  him,  I  do  not  see  how  the  person  who  made 
that  arrest  can  discharge  himself  of  him  before  the  next  gaol- 
delivery,  unless  he  can  in  the  mean  time  procure  him  to  be  bailed. 

Sect,  5.  Neither  can  such  private  person  excuse  himself  of  the  Summary,  ii4. 
escape  of  such  a  prisoner,  by  alleging  that  he  delivered  him  over  ^-  ^°'*  ^^^* 
to  a  sheriff  or  other  officer,  without  shewing  to  whom,  in  particu- 
lar, by  name,  he  so  delivered  him,  that  the  court  may  certainly 
know  who  is  answerable  for  him. 

As  to  the  Second  Point,  viz.  In  what  manner  a  private  person 
is  punishable  for  such  an  escape. 

Sect.  6.  I  shall  take  it  for  granted  that  if  it  were  voluntary,  he  Summary,  112. 
is  punishable  in  the  same  manner  as  an  officer,  for  which  I  shall  J:  ^"'■*  ^^2- 
refer  the  reader  to  the  former  chapter;  and  if  it  were  negligent,  he  vide  tie  Tes- 
is  punishable  by  line  and  imprisonment,  at  the  discretion  of  the  sier's  case, 
court.  ^'^^^'^  268. 

who  was  fined 
£50  for  effecting  the  escape  of  French  prisoners. 


CHAP.  XXI. 
OF  RESCOUS. 


The  offence  of  a  stranger  in  forcibly  freeing  another  from  an  ar-  1  Hale,  606. 
rest,  comes  under  the  notion  of  rescousy  which  in  most  instances  is 
of  the  same  nature  with  the  offence  of  breaking  prison,  which  hath 
been  already  considered  in  the  eighteenth  chapter. 

It  seems,  therefore,  sufficient  for  the  declaration  of  the  nature 
of  this  crime,  to  shew, 

1-.  In  what  cases  the  offence  of  rescous  agrees  with  the  offence 
of  breaking  prison. 

2.  In  what  it  differs. 

3.  What  provisions  the  legislature  has  made  upon  this  subject. 

I.  This  offence  agrees  with  that  of  breaking  prison  in  the  fol- 
lowing particulars. 

Sect.  1.  First,  Whatever  is  such  a  prison  that  the  party  him-  2  Inst.  589. 
self  was,  by  the  common  law,  guilty  of  felony  by  breaking  from  it,  ^-  ^-  ^-  ^^'  ^^• 
in  every  such  case  a  stranger  was  guilty  of  as  high  a  crime  at  ciled  c!  i^s!  1. 
least,  in  rescuing  him  from  it.  and  4. 

Sect.  2.  Secondly,  Wherever(«)  the  imprisonment  is  so  far  (a)  See  c.  I8. 
groundless,  or  irregular,  or  for  such  a  cause,  or  the  breaking  of  it  ?•  P-  C.  so,  31. 
is  occasioned  by  such  a  necessity,  &c.  that  the  party  himself  ^""'™^''^*  ^^^• 
breaking  the  prison  is,  either  by  the  common  law,  or  by  the  sta- 
tute de  frangentibus  prisonam,  saved  from  the  penalty  of  a  capital 
offender,  a  stranger  who  rescues  him  from  such  imprisonment,  is 
in  like  manner  also  excused ;  et  sic  e  converso. 

Sect, 
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Keilwood,  78.         Sect.  3.  THIRDLY,  As  the  party  himself  seems  not  to  be  guilty 
B.  Escape,  52.    of  felony  by  breaking  the  prison,  unless  he  go  out  of  it,  so  neither 
is  a  stranger,  unless  the  prisoner  actually  go  out  of  the  prison. 

F.  Endit.  30.  Sect,  4.  FOURTHLY,  As  the  sheriff's  return,  that  a  prisoner 

1  H.  7.  6.  hath  broken  the  prison,  is  not  a  sufficient  ground  to  arraign  him 

urr.  12  .  ^^^  g^^j^  affence,  unless  he  be  indicted  also  for  it,  so  neither  is  his 
return  of  a  rescous  a  good  ground  for  the  arraignment  of  the  res- 
cuer, unless  he  be  indicted. 

Vide  sup.  c.  18.       Sect.  5.  Fifthly,  As  an  indictment  of  breaking  prison,  and 
s.  20.  and  c.  19.  also  an  indictment  of  escape,  must  specially  set  forth  the  nature 
Dver,  164.         ^^^  cause  of  the  imprisonment,  and  the  special  circumstances  of 
the  fact  in  question,  so  also  must  an  indictment  of  rescous. 

Vide  sup.  c.  18.       Sect.  6.  Sixthly,  As  those  who  break  prison  are  still  punish- 
*•  2^-  able,  as  for  a  high  misprision,  by  fine  and  imprisonment,  in  those 

cases  wherein  they  are  saved  from  judgment  of  death,  by  the  sta- 
tute de  frangentibus  prisoriam,  so  also  are  those  who  rescue  such 
prisoners  in  the  like  cases  in  the  same  manner  punishable. 

II.  The  offence  of  rescous  differs  from  that  of  breaking  prison 
in  the  following  particulars. 

Vide  sup.  c.  18.  Sect.  7.  First,  Whereas  a  person  committed  for  high  treason, 

1  H^i    ^-qr  ^^^^  breaks  the  prison  and  escapes,  is  guilty  of  felony  only,  unless 

'       '  he  lets  others  also  escape  whom  he  knows  to  be  committed  for 

.  high  treason,  in  which  case  he  is  guilty  of  high  treason,  not  in  re- 

32.   ■    '    *     '  spect  of  his  own  breaking  of  the  prison,  but  of  the  rescous  of  the 

Summary,  109.  others;  a  stranger(«)  who  rescues  a  person  committed  for,  and 

Dalton,  f- 2^8.  guilty  of,  high  treason,  knowing  him  to  be  so  committed,  is  in  all 

1  H.  6.  5.  cases  guilty  of  high  treason;  and  by  some(6)he  is  in  like  manner 

F.  Cor.  2.  guilty,  whether  he  knew  that  the  prisoners  were  committed  for 

Sw,"^^^^*  ^^^«   high  treason  or  not.     But  this  opinion  is  not  proved  by  the  au- 
(6)C.Car.583.  ^,°   -^        ^  .,  /  s  i  •   u  -^  ^     i        ^        j    j 

(c)  1  H.  6.  5.     thority  or  the  case(c)  on  which  it  seems  to  be  grounded. 

Sect.  8.  Secondly,  Whereas  a  prisoner  who  breaks  the  pri- 

(d)Sup.  c.  18.    son  may  be  arraigned  (c?)  for' such  offence  before  he  is  arraigned 

8. 17.  of  the  crime  for  which  he  was  imprisoned,  he  who  rescues  one 

(e)  Vide  sup.      imprisoned  for  felony  cannot,  according  to  the  better  opinion,  (e) 

S*  ^^        116    ^^  arraigned  for  such  offence  as  for  a  felony,  until  the  principal 

S.  P.  C.  43.        offender  be  first  attainted  ;  but  if  the  person  rescued  were  impri- 

seems  contrary,  soned  for  high  treason,  the  rescuer  may  immediately  be  arraigned, 

for  that  in  high  treason  all  are  principals:  also  it  seems  that  he 

may  be  immediately  proceeded   against  for  a  misprision  only,  if 

the  king  please. 

t  III.  The  legislature  hath  made  provisions  upon  this  subject 
in  the  following  instances. 

1.  In  assisting  the  rescue  of  a  prisoner  convicted  of  treason  or 
felony. 

2.  In  assisting  the  rescue  of  a  prisoner  committed  for  petty 
larceny. 

3.  In  conveying  instruments   into    any    prison    to   facilitate 
escapes  of  prisoners  committed  for  treason  or  felony. 

4.  In  delivering  instruments  of  escape  to  persons  committed 
for  petty  larceny. 

5.  To 
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5.  To  aid  and  assist  in  rescuing  a  felon  or  traitor  from  the 
custody  of  a  constable. 

6.  In  rescuing  a  person  ordered  for  transportation. 

7.  In  rescuing  a  person  convicted  of  murd€r. 
B.  In  rescuing  the  dead  body  of  a  murderer. 

9.  In  rescuing  smugglers. 

10.  In  rescuing  offenders  against  the  Black  Act. 

t  Sect.  9.  First,  It  is  enacted  by  l6  Geo.  2.  c.  31.  "  That  if  Vid^e  i  Ajin.^^ 
**  any  person  shall,  by  any  means  whatsoever,  be  aiding  or  assist-  oAiin.  c.  9.  re- 
"  ing  to  any  prisoner  to  attempt  to  make  his  or  her  escape  from  specting  rescues 
''  any  gaol,  though  no  escape  be  actually  made,  in  case  such  pri-  ^|*3°"  *^jj^^^  ^^°,r j 
"  soner  was  then  attainted  or  convicted  of  treason,  or  any  felony  9  ^^111.  3.  c.  27. 
*'  except  petty  larceny,  or  lawfully  committed  to,  or  detained  in,  b}-  which  it  is 
'*  any  gaol,  for  treason  or  any  felony  except  petty  larceny,  ex-  "^f^^  ^f  u"^' x:. 
"  pressed  in  the  warrant  of  commitment  or  detainer,  every  person  of  clergy,  toop- 
'*  so  offending  shall,  on  conviction,  be  transported  for  seven  pose  the  execu- 
te  years."  *^^"  °^  pi'ocess, 

^  '  or  to  rescue  pri- 

soners in  any  of  the  .pretended  privileged  places  tliereiu  mentioned. 

'I'  Sect.  10.  Secondly,  It  is  also  enacted,  **  That  in  case  such  Assisting  the 
"  prisoner  then  was  convicted  of,  committed  to,  or  detained  in  escape  of  a  pn- 
"  any  gaol  for  petty  larceny,  or  any  other  crime,  not  being  trea-  [arceny^'&c!  ^ 
"  son  or  felony,  expressed  in  the  warrant  of  his  or  her  commit- 
"  ment  or  detainer  as  aforesaid,  or  then  was  in  gaol  upon  any 
**  process  whatsoever,  for  any  debt,  damages,  costs,  sum  or  sums 
"  of  money,  amounting  in  the  whole  to  the  sum  of  one  hundred 
''  pounds,  every  person  so  offending  as  aforesaid,  shall,  on  con- 
"  viction,  be  deemed  guilty  of  a  misdemeanor  liable  to  fine  and 
"  imprisonment." 

f  Sect.  11.  Thirdly,  It  is  also  further  enacted  by  par.  2.  Conveying  in- 
''  That  if  any  person  shall  convey,  or  cause  to  be  conveyed,  into  ci[Jl"te"*scape^ts 
*'  any  gaol  or  prison  any  visor  or  other  disguise,  or  any  instru-  transportation. 
"  ment  or  arms,  proper  to  facilitate  the  escape  of  prisoners;  and 
*'  the  same  shall  deliver,  or  cause  to  be  delivered,  to  any  prisoner 
"  in  any  such  gaol,  or  to  any  other  person  there,  for  the  use  of  any 
**  such  prisoner,  without  the  consent  or  privity  of  the  keeper  or 
"  under-keeper  of  any  such  gaol  or  prison ;  every  such  person, 
*'  although  no  escape,  or  attempt  to  escape,  be  actually  made, 
"  shall  be  deemed  to  have  delivered  such  visor  or  other  disguise, 
"  instrument  or  arms,  with  an  intent  to  aid  and  assist  such  pri- 
"  soner  to  escape  or  attempt  to  escape ;  and  in  case  such  pri- 
**  soner  then  was  attainted  or  convicted  of  treason,  or  any  felony 
"  except  petty  larceny,  or  lawfully  committed  to,  or  detained  in, 
"  any  such  gaol  for  treason,  or  any  felony  except  petty  larceny 
"  expressed  in  the  warrant  of  commitment  or  detainer,  every 
"  person  so  offending  shall,  on  conviction,  be  deemed  guilty  of 
"  felony,  and  transported  for  seven  years." (1) 

fSect. 

(1)  The  indictment  must  state  that  the  instru-  suspicion  only.    Walker's  case,  1774,  Cases  Crown 

ments  were  conveyed  with  a  design  to  effectuate  Law,  92;  arid  the  King  v.  Greeniff,  at  INIaidstone, 

the  escape.  O.  B.     But  no  indictment  can   be  Lent  Assizes,  1785,  Cases  Crown  Law,  292.  Vide 

maintained  upon  this  act  of  parliament  for  contri-  also  the  case  of  William  Gibbons,  Cases  Crown 

bating  to  the  escape  of  a  prisoner  committed  on  Law,  93.  notii. 
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But  if  detained  f  ^^ct.  12.  FOURTHLY,  And  it  is  further  enacted,  "  That  in 
for  petit  lar-  "  ^ase  the  prisoner  to  whom,  and  for  whose  use,  such  visor  or 
mean'orT'^  ^'  *'  disguise,  instrument  or  arms,  shall  be  so  delivered,  then  was 
*'  convicted,  committed,  or  detained  for  petty  larceny,  or  any 
'*  other  crime,  not  being  treason  or  felony,  expressed  in  the  war- 
"  rant  of  commitment  or  detainer,  or  upon  any  process  whatso- 
"  ever,  for  any  debt,  damages,  costs,  sum  or  sums  of  money, 
**  amounting  in  the  wliole  to  the  sum  of  one  hundred  pounds, 
*'  every  such  person  so  offending  shall,  on  conviction,  be  deemed 
"  guilty  of  a  misdemeanor,  and  liable  to  fine  and  imprisonment." 

Vide  6  Geo.  1.  t  ^^ct-  1^.  FiFTHLY,  And  it  is  also  enacted  by  par.  3.  "  That 
c.  23.  s.  5.  and  «  Jf  any  person  shall  aid  or  assist  any  prisoner  to  attempt  to  make 
where°to  assist  "  ^^^  ^^  ^^^  escape  from  the  custody  of  any  constable,  head- 
felons  convict  to  "  borough,  tythingman,  or  other  officer  or  person  who  shall  then 
make  their  <(  have  the  lawful  charge  of  such  prisoner  in  order  to  carry  him  or 
pereons  to™  ^  "  ^^^  ^^  g^^l,  by  virtue  of  a  warrant  of  commitment  for  treason  or 
whom  they  are  "  any  felony,  except  petty  larceny,  expressed  in  such  warrant ;  or 
delivered  to  be  «  Jf  any  person  shall  be  aiding  or  assisting  to  any  felon  to  attempt 
fdony^without  "  ^^  make  his  escape  from  on  board  any  boat,  ship,  or  vessel,  car- 
clergy.  And  "  rying  felons  for  transportation,  or  from  the  contractor  for  the 
yj^^  ^  ^^^^^  "  transportation  of  such  felons,  his  assigns  or  agents,  or  any  other 
*   "^  *  **  person  to  whom  such  felon  shall  have  been  lawfully  delivered  in 

"  order  for  transportation,  then  every  person  so  offending,  oncon- 
"  viction,  shall  be  guilty  of  felony,  and  transported  for  seven 
"  years." 

Returning  from       t  ^ect.  14.  SiXTHLY,  And  it  is  further  enacted,  "  That  if  any 

transportation,    "  person  who  shall  be  ordered  for  transportation  in  pursuance  of 

felony.  n  ^^^^  ^^^^  shdW  return  or  be  found  at  large,  without  some  lawful 

"  cause,  before  the  expiration  of  the  term,  he  shall  be  liable  to 

"  the  same  punishment,  prosecution,  trial  and  conviction,  as  other 

"  felons  returning,  &c.  from  transportation,  &c.  are  liable  to." 

limitation.  f  Sect,  15.  Provided  always,  "  That  there  shall  be  no  prose- 

"  cution  for  any  of  the  said  offences,  unless  such  prosecution  be 
*'  commenced  within  one  year  after  such  offence  committed." 

By  Stat.  1  and  2  Geo.  4.  c.  88.  s.  1.  intituled,  "  An  act  for  the 
amendment  of  the  law  of  rescue,"  it  is  enacted,  "  That,  from  and 
"  after  the  passing  of  this  act,  if  any  person  shall  rescue,  or  aid 
**  and  assist  in  rescuing,  from  the  lawful  custody  of  any  constable, 
"  officer,  headborough,  or  other  person  whomsoever,  any  person 
'*  charged  with,  or  suspected  of,  or  committed  for  any  felony,  or 
*'  on  suspicion  thereof,  then,  if  the  person  or  persons  so  offending 
'*  shall  be  convicted  of  felony,  and  be  entitled  to  the  benefit  of 
*'  clergy,  and  be  liable  to  be  imprisoned  for  any  term  not  exceed- 
''  ing  one  year,  it  shall  be  lawful  for  the  court,  by  or  before  whom 
"  any  such  person  or  persons  shall  be  convicted,  to  order  and  di- 
"  rect,  in  case  it  shall  think  fit,  that  such  person  or  persons,  in- 
•  (Sk,)  ''  stead  of  being  so  fined  and  imprisoned  as   aforesaid,*  shall  be 

**  transported  beyond  the  seas  for  seven  years,  or  be  imprisoned 
*'  only,  or  be  imprisoned  and  kept  to  hard  labour  in  the  common 
"  gaol,  house  of  correction,  or  penitentiary  house,  for  any  term 
"  not  less  than  one  and  not  exceeding  three  years." 

Sect.  2.  Enacts,  "  that,  from  and  after  the  passing  of  this  act,  if 

**  any 
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*'  any  person  shall  assault,  beat,  or  wound  any  constable,  officer, 
"  headborough,  or  other  person  whomsoever,  with  intent  in  so 
*'  doing,  or  by  means  thereof,  to  obstruct,  resist,  or  prevent  the 
'*  lawful  apprehension  or  detainer  of  any  person  charged  with,  or 
''  suspected  of,  felony ;  or  if  any  person  charged  with,  or  sus- 
"  pected  of,  felony,  shall  assault,  beat,  or  wound  any  constable, 
**  officer  or  headborough,  or  other  person  whomsoever,  with  in- 
"  tent  in  so  doing,  or  by  means  thereof,  to  obstruct,  resist,  or  pre- 
"  vent  his  or  her  apprehension  or  detainer;  then,  and  in  every  or 
"  any  such  case,  if  the  person  or  persons  so  offending  shall  be  con- 
'*  victed  of  a  misdemeanor  only,  it  shall  be  lawful  for  the  court, 
*'  by  or  before  whom  any  such  person  or  persons  shall  be  so  con- 
*'  victed  as  aforesaid,  to  order  and  direct,  in  case  it  shall  think  fit, 
*'  that  such  person  or  persons  shall,  in  addition  to  any  other 
"  pains,  penalties,  or  punishment  to  which  he,  she,  or  they  are 
*'  now  subject  or  liable,  be  kept  to  hard  labour  for  any  term  not 
''  exceeding  two  years,  and  not  less  than  six  months." 

t  Sect.  1 6.  Seventhly,  By  25  Geo.  2.  c.  37.  s.  9-  it  is  enacted.  Rescuing  a  con- 
"  That  if  any  person  or  persons  whatsoever  shall  by  force  set  at  ^'c*  ^^"^  murder, 
'*  liberty  or  rescue,  or  attempt  to   rescue  or  set  at  liberty,  any     ^' 
'*  person  out  of  prison  who  shall  be  committed  for,  or  found  guilty 
''  of,  murder;  or  rescue,  or  attempt  to  rescue,  any  person  con- 
*'  victed  of  murder,  going  to  execution,  or  during  execution,  every 
"  person  so  offending  shall  be  deemed  guilty  of  felony,  and  suffer 
''  death,  without  benefit  of  clergy." 

t  Sect,  17.    Eighthly,  By  25  Geo.  2.  c.  39.  it  is  enacted.  Rescuing  the 
"  That  if  any  person  or  persons  whatsoever  shall,  after  such  exe-  dead  body  of  a 
"  cution  had,  by  force  rescue,  or  attempt  to  rescue,  the  body  of  ™"'""^'^^'"* 
"  such  offender  out  of  the  custody  of  the  sheriff,  or  his  officers, 
"  during  the  conveyance  of  such  body  to  any  of  the  places  directed 
"  by  the  act;  or  shall  by  force  rescue,  or  attempt  to  rescue,  such 
^'  body  from  the  company  of  surgeons,  or  their  officers  or  ser- 
*'  vants,  or  from  the  house  of  any  surgeon  where  the  same  shall 
"  have  been  deposited  in  pursuance  of  this  act;  every  person  so 
*'  offending  shall  be  transported  for  seven  years,  and  shall  be  sub- 
*' ject  to  the  like  punishment,  &c.  in  case  of  returning,  as  by  law 
"  other  felons  returning  from  transportation  are  subject  to." 

t  Sect.  18.  Ninthly,  By  1 1  Geo.  2.  c.  26.  *'  If  any  persons,  to  By  2  Will,  and 
"  the  number  of  five  or  more,  shall,  in  a  tumultuous  and  riotous  ^^- ^ess.  i.  c  5. 
"  manner,  assemble  themselves  to  rescue  any  offender  against  g'uiltv  o/any 
"  9  Geo.  2.  c.  23.  or  to  assault,  beat,  or  wound  any  person  or  pound  breach, 
*'  persons  who  shall   have  given,  or  be  about  to  give,  any  infor-  ^'"  *^^  ^'^fou^  of 

•  •  .  .^"^  3I1V  £roous  or 

"  mation  or  evidence  agamst,  or  shall  have  discovered  or  given  chattels  dis- 
"  evidence  against,  or   be  about  to  discover  or  give  evidence  trained  for  rent, 
"  against,  seize  or  bring  to  justice  any  person  or  persons  offend-  or  of  the  owner 

et  •  •      ^    1  -1^1  I     •       •  i  11  1     ,,  ,       of  any  goods  so 

mg  agamst  the  said  act,  they,  their  aiders  and  abettors,  shall  be  distrained,  shall 
'*  guilty  of  felony,  and  the  court,  on  conviction,  shall  have  power  pay  treble  da- 
"  to  transport  them  for  seven  years."  vfle  llf  m^i'p 

342.     C.  C.  C.  120.  and  461. 

t  Sect.  19.  Tenthly,  By  9  Geo.  1.  c.  22.  commonly  called  Rescuing  an 
The  Black  Act,  "  If  any  person  or  persons  shall  forcibly  rescue  offender  on  the 
"  any  person' being  lawfully  in  custody  of  any  officer  or  other  ^'^^'^  ^<^*- 

**  person, 
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'*  person,  for  any  of  the  offences  mentioned  in  the  act,  or  if  any 
"  person  or  persons  shall  by  gift,  or  promise  of  money,  or  other 
*'  reward,  procure  any  of  his  majesty's  subjects  to  join  him  or 
*'  them  in  any  such  unlawful  act,  every  person  so  offending  shall 
"  suffer  death,  without  benefit  of  clergy." 


CHAP.  XXII. 


See  2  Ses.  Cas. 

176. 

1  Wils.  300. 

F.  Corody,  4. 


For  contempts 
in  Chancery, 
vide  2  Com. 
Dig.  39  to  4'2. 
Rastal,  268. 
1  Bar.  K.  B. 
110. 

Raymond,  376. 
C,  Car.  146. 
1  Roll,  315. 
1  Bar.  K.  B. 
S53. 


Salkeld,  84. 
8  Mod.  123. 
Black.  892. 

2  Stra.  1068. 


3  H.  7.  6. 
22  Ed.  4.  oS. 
34. 


6  Modem,  73, 


OF  ATTACHMENT. 

Having  shewn  in  what  manner  offenders  may  be  appre- 
hended without  process  from  a  court  of  record,  I  am  now  to  shew 
in  what  manner  they  may  be  brought  into  court  by  such  process. 

Of  Process  from  a  court  of  record  there  are  two  sorts. 

1.  Such  as  may  be  awarded  by  the  discretion  of  the  justices 
upon  a  bare  suggestion,  or  their  own  knowledge,  without  any 
Appeal,  Indictment,  or  Information. 

2.  Such  as  can  be  awarded  only  upon  such  accusations. 

The  First  is  generally  called  an  attachment,  and  is  properly 
grantable  in  cases  of  contempts,  against  which,  for  the  most  part, 
all  courts  of  record  generally,  but  more  especially  those  of  West- 
minster-Hall, and  above  all  the  Court  of  King's  Bench,  may  pro- 
ceed in  a  summary  manner,  according  to  their  discretion. 

Sect.  1.  If  the  contempt  happen  to  be  done  by  a  person  pre- 
sent in  the  court,  and  it  appear  either  from  the  confession  of  the 
party  on  his  examination  upon  oath,  or  by  the  view  or  immediate 
observation  of  the  judges  themselves,  the  court  may  immediately 
record  the  crime,  and  commit  the  offender,  and  also  inflict  such 
further  punishment  as  shall  seem  proper. 

And  if  such  offences  be  done  by  a  person  not  present  in  court, 
and  be  complained  of  by  affidavit,  the  court  will  either  make  a 
rule  on  the  party  to  attend  at  a  certain  day,  in  order  to  answer  the 
matter  of  the  complaint  against  him ;  or  else  will  make  a  rule  upon 
him  to  shew  cause  why  an  attachment  should  not  be  granted 
against  him;  or  else,  if  the  offence  be  of  a  very  exorbitant  nature, 
as  for  words  of  contempt  of  the  court  itself,  will  grant  an  attach- 
ment on  the  first  complaint,  without  any  such  rule  to  shew  cause. 

And  the  party  who  is  ordered  to  attend  the  court  in  pursuance 
of  such  rule,  ought  regularly  to  appear  in  proper  person,  and  not 
by  attorney;  as  also  must  every  one  against  whom  an  attachment 
is  granted. 

And  if  the  offence  be  of  a  heinous  nature,  and  the  person 
attending  the  court  upon  such  a  rule  to  answer  it,  or  appearing 
upon  an  attachment,  be  apparently  guilty,  the  court  will  generally 
commit  him  immediately,  in  order  to  answer  interrogatories,  to 
be  exhibited  against  him  in  relation  to  such  contempt.  But  if 
there  be  any  favourable  circumstances  to  extenuate  or  excuse  the 
offence,  or  if  it  appear  doubtful  whether  the  party  be  guilty  of  it 
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or  not,  the  court  will  generally  in  their  discretion  suffer  the  party, 

having  first  given  notice  of  his  intention  to  the  prosecutor,  to 

enter  into  a  recognizance  to  answer  such  interrogatories  ;  and  if 

no  such  interrogatories  be  exhibited  within  four  days  after  such  g^^  ^^^^  ^ 

recognizance,  will  discharge  the  recognizance  upon  motion;  yet  Horsley,5Terni 

if  the  party  do  not  make  such  motion,  and  the  interrogatories  be  Rep.  362. 

exhibited  after  the  four  days,  the  court  will  compel  him  to  answer 

them. 

But  in  all  the  cases  abovementioned,  if  the  party  fully  purge  The  Queen 

himself  upon  oath,  in  his  answer  to  such  interrogatories,  of  the  ^jf^^Yi^""' 

whole  matter  charged  upon  him,  the  court  will  discharge  him  of  ^nn». 

the  contempt,  and  leave  the  prosecutor  to  proceed  against  him  6  Modem,  73. 

for  the  periurv,  if  he  thinks  fit:  but  if  the  party  confess  part  of  2  Jones,  178. 
1  ^      -f      •'  \      .  .  1     •    ^  \l     •  jj  Douglas,  498, 

the  contempts  m  his  answer  to  such  interrogatories,  and  deny  ^gg° 

others,  the  court  will  not  discharge  him  from  the  contempts  so  3  Burr.  1329. 

denied,  but  will  proceed  farther  to  examine  the  truth  of  them,  J^?^°^-  ^^^' 

and  will  inflict  such  punishment  as  from  the  whole  shall  appear  Cqi^j,,  63. 

reasonable :  neither  will  the  court  discharge  the  party  upon  a 

shifting  or  evasive  answer  to  any  material   part  of  the  charge 

against  him,  but  will  punish  him  in  the  same  manner  as  if  he  had 

confessed  it  (1) 

But  for  the  better  understanding  in  what  cases  the  court  may 
proceed  in  the  manner  abovementioned  against  such  offenders,  I 
shall  endeavour  to  shew, 

I.  Where  it  may  so  proceed  against  the  ministers  of  the  court. 

II.  Where  against  others. 

As  to  the  First  of  these  Points  I  shall  consider, 

1.  Where  it  may  so  proceed  against  sheriffs,  bailiffs  of  fran- 
chises, and  sheriffs  bailiffs. 

2.  Where  against  attornies,  and  others  acting  as  such. 

3.  Where  against  other  officers. 

4.  Where  against  jurors. 

As 

(1)  The  object  of  an  attachment  is  to  bring  the  the  marshal,  unless  the  court  wave  giving  judg- 
party  personally  before  the  court.  On  appearance  ment,  and  order  the  recognizance  to  be  discharged, 
he  is  permitted  to  enter  into  a  recognizance  with  3  Burr.  1256,  or  the  Attorney-General  consent 
two  sureties,  in  such  sum  as  the  court  shall  direct,  that  he  may  continue  upon  the  recognizance  to 
to  appear  and  make  answer,  upon  oath,  to  such  appear,  under  a  rule  of  court,  at  some  future  time, 
interrogatories  as  shall  be  exhibited  against  him.  2  Burrow,  797.  4  Burr.  2105.  The  master's 
Barnard,  K.  B.  58.  After  the  interrogatories  are  report  cannot  be  moved  for  the  last  day  of  term, 
filed,  and  not  before,  the  party  may  confess  the  unless  upon  extraordinary  cases,  without  permis- 
contempt,  unless  in  the  case  of  a  rescue,  or  for  sion  of  the  court,  1  Black.  311,  such  as  In  attach- 
contempt  in  the  face  of  the  court,  1  Black.  649,  ments  for  non-payment  of  costs,  or  not  returning  a 
and' submit  to  the  mercy  of  the  court,  1  Black.  6.  writ,  1  Burrow,  651.  Nor  will  the  court  grant  a 
Otherwise  examinations  are  taken  thereon,  and  day-rule  to  one  committed  for  a  contempt.  1  Bar- 
referred  to  the  master  of  the  crown-office  to  make  nard,  K.  B.  167. 

his  report,    B.  K.  H.  23.     But  the  party  is  not  Note.     Motions  and  affidavits  for  attachments 

obliged  to  answer  any  interrogatories  tending  to '  in  civil  suits  are  proceedings  on  the  civil  side  of 

convict  him  of  any  other  offence,  Strange,  444,  or  the  court  of  king's   bench   until  the   attachment 

which  may  subject  him  to  a  penalty,  B.  R.  H.  issue,  and  are  to  be  intitled  with  the  names  of  the 

239.     Upon  these  examinations  the  master  is  to  parties ;  but  as  soon  as  the  attachments  issue,  the 

make  his  report,  and  the  party  is  tlicn,  and  not  proceedings  are  on  the  crown  side,  and  from  that 

before,  either  acquitted  of  the  charge,  or  adjudged  time  the  king  is  to  be  named  as  the  prosecutor, 

in  contempt,  B.  R,.  H.  23,  and  in  the  latter  case,  3  Term  Rep.  253. 
is  either  immediately  sentenced  or  committed  to 
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As  to  the  first  of  these  particulars  I  shall  endeavour  to  shew, 

1 .  Where  the  court  may  so  proceed  against  sheriffs,  bailiffs  of 
franchises,  and  sheriffs  bailiffs,  for  not  executing  a  writ. 

2.  Where  for  doing  it  oppressively. 

3.  Where  for  not  doing  it  effectually. 

4.  Where  for  making  a  false  return. 

As  to  the  first  particular,  viz.  In  what  cases  the  court  may 
proceed  in  the  manner  abovementioned  against  sheriffs,  bailiffs 
of  franchises,  and  sheriffs  bailiffs,  for  not  executing  a  writ. 

Sect.  2.  It  seems  clear  from  the  general  reason  of  the  law, 
which  gives  all  courts  of  record  a  kind  of  discretionary  power 
over  all  abuses  by  their  own  officers,  in  the  administration  or 
execution  of  justice,  which  bring  a  disgrace  on  the  court  them- 
selves, as  not  taking  sufficient  care  to  prevent  them,  that  where- 
ever  it  shall  appear,  that  any  such  officers  have  been  guilty  of  any 
Dyer  218.  corrupt  practice  in  not  serving  any  writ — as  where  they  refuse  to 
do  it,  unless  paid  an  unreasonable  gratuity  from  the  plaintiff — or 
receive  a  bribe  from  the  defendant — or  give  him  notice  to  remove 
his  person  or  effects,  in  order  to  prevent  the  service  of  any  writ, 
the  court,  which  awarded  it,  may  punish  such  offences  in  such 
manner  as  shall  seem  proper  by  attachment,  &c.  as  well  as  the 
court  of  king's  bench,  which  has  a  general  superintendency  over 

(a)  Noy,  101.     all  crimes  whatsoever  (as  the  Star-chamber  (a)  had  also  formerly), 

but  commonly  leaves  offences  of  this  kind,  in  relation  to  causes 
in  other  courts,  to  be  punished  by  such  courts  to  which  they 

(b)  2  Bar.  K.      more  immediately  belong  (b).     But  if  there  neither  appear  to 
?'y^\'  J.         have  been  any  palpable  corruption  in  the  case,  nor  particular 
Strange,  567.      obstiuacy,  as  by  disobeying  a  special  rule  of  the  court,  in  rela- 
Hob.  264.  tion  to  the  service  of  such  writ,  nor  other  extraordinary  circum- 
t^*^%eeT^^     stances  of  wilful  negligence,  the  judgment  whereof  is  to  be  left 
Process,  13.       to  the  discretion  of  the  court,  it  seems  not  to  be  usual  to  grant 
104.  an  attachment  in  such  cases,  but  to  leave  the  party  to  his  ordi- 
nary remedy  against  the  officer ;  which  he  may  have  either  by 
serving  him  with  rules  to  return  the  writ,  &c.  or  by  suing  him 
for  the   damage   sustained  by  his  negligence,  in   an  action  of 

(c)  F.  N.B.  38.  escape,  or  on  the  case,  or  by  taking  out  an  alias  (c)  and  pluries, 
47.  265.  which  if  the  sheriff  do  not  execute,  an  attachment,  directed  to 
264^63^  263.  *^^  corouers,  goes  against  him  of  course,  unless  he  give  a  good 
Hob.    '  excuse  for  his  not  having  done  it.     f  And  if  the  coroners  do  not 

(d)  2  Bl.  Rep,  execute  the  writ,  the  court  will,  in  the  first  instance,  grant  an 
912. 1218.         attachment  against  them  directed  to  elizors  (d). 

As  to  the  second  particular,  viz.  Where  the  court  may  pro- 
ceed in  the  manner  abovementioned,  against  a  sheriff,  or  bailiff, 
&,c.  for  an  oppressive  practice  in  the  execution  of  a  writ. 

Sect.  3.  It  is  every  day's  practice  to  grant  attachments  for  mis- 
demeanors of  this  kind,  as  for  using  needless  force,  violence,  and 
terror,  in  making  an  arrest ;  or  by  breaking  open  doors  where  by 
law  it  is  not  justifiable,  and  there  is  no  plausible  excuse  for  doing 
iiH.  6.42, 43.  it;  or  treating  the  persons  arrested  basely  and  inhumanly;   or 

keeping 
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keeping  them  in  custody  till  they  consent  to  pay  money  for  their 
deliverance ;  or  making  an  arrest  without  due  authority,  as  by 
force  of  a  blank  («)  warrant,  filled  up  with  the  name  of  a  special  (a)  Noy,  loi. 
bailiff  by  the  party  himself,  or  bailiff,  without  the  privity  or  sub-  f^^j^^^^Q 
sequent  agreement  of  the  sheriff. 

Yet  I  have  sometimes  known  attachments  of  this  kind  denied, 
in  respect  of  the  common  use  of  the  practice,  which  by  experi- 
ence hath  been  found  to  be  almost  necessary  in  some  cases  to 
prevent  the  defendant's  having  notice  of  the  intended  arrest ;  and 
therefore,  if  it  shall  appear  to  the  court,  that  there  was  any  such 
reasonable  cause  for  such  a  proceeding,  it  will  be  a  great  induce- 
ment to  excuse,  if  not  wholly  to  dispense  with  it. 

As  to  the  third  particular,  viz.  Where  the  court  may  proceed 
in  the  manner  abovementioned  against  a  sheriff*,  or  bailiff,  &c.  for 
not  executing  a  writ  effectually. 

Sect.  4.  It  seems  clear,  that  where  any  such  officer  is  guilty  of  ;2  Burr.  797. 
any  corrupt  practice  in  depriving  the  party  who  sues  out  a  writ  P°"S'as,  446. 
of  that  benefit  and  advantage  which  he  ought  to  have  from  the  ^^^^  ' 
execution  of  it,  he  is  liable  to  be  punished  in  the  manner  above-  (6)  f.  Process, 
mentioned ;  as  if  he  levy  the  debt  by  virtue  of  an  execution,  and  j^-  32. 
keep  the  money  in  his  own  hands,  and  embezzle  it :  but  unless  Capias!  pi'.  20,' 
there  appear  some  gross  and  palpable  corruption  in  a  sheriff  neg-  i89.  pi.  20. 
lecting  to  return  a  writ,  which  hath  been  executed  by  him,  or  to  2i,  22. 
bring  in  the  body,  or  the  money,  &c.  according  to  his  return,  the  gg  h!^6.i. 
court  will  hardly  grant  an  attachment  against  him  immediately.  Con. 
but  will  rather  proceed  against  him  by  rules  to  return  the  writ,  B.  Process,  25. 
&c.  and  if  he  do  not  obey  them,  will  increase  the  amercements  vicont  a5.  ^ 
upon  him  till  he  do,  or  perhaps  grant  an  attachment  for  the  con-  3  11.  7. 11. 
tempt :  and  {b)  if  the  sheriff  return,  that  he  sent  the  process  to  f!.  ^^^1^^'  ^• 
the  bailiff  of  a  liberty,  who  hath  given  him  no  answer,  a  non  \^^  ^^  104!^^' 
omittas  shall  be  awarded  to  the  sheriff':  and  if  he  return,  that  he  122.  i32. 135. 
sent  the  process  to  such  bailiff,  who  hath  returned  a  cepi  corpus,  |25. 
or  such  like  matter,  and  the  bailiff  bring  not  in  the  body  or  money,  Return  de'vi- 
&c.  at  the  day,  by  the  better  (cj  opinion  the  bailiff  shall  be  cont.  35. 
amerced,  and  a  writ  (d)  shall  issue  to  the  sheriff,  to  distrain  the  27  Ed.  3.  83. 
bailiff  to  bring  in  the  body,  &c.  Rastal,  109. ' 

Capias,  pi.  20.     B.  Process,  25.  48.  113. 115.     B.  Return,  96.  99.     5  Ed.  4.  14.     11   H.  4.   43.     38 
E.  3. 1.     39  Ed.  3.  3.     8  H.  5.  2. 

As  to  the  fourth  particular,  viz.  Where  the  court  may  proceed 
in  the  manner  abovementioned  against  a  sheriff,  &c.  for  making 
a  false  return  to  a  writ. 

Sect.  5.  There   seems  (e)  to  be  no  doubt,  but  that  wherever  (e)F. Process, 5. 
any  such  officer  endeavours  to  impose  upon  a  court,  by  making  B.  Surmise,  19. 
a  return  to  a  writ  of  a  matter  known  by  him  to  be  false,  he  is,  in  ReJ^rnde Brief, 
strictness,  liable  to  be  punished  in  this  manner,  for  his  contempt.  Rastal,  Habeas 
Yet  it  seems,  that  the  court  will  not  easily  be  prevailed  on  to  Corpus,  7. 
proceed  in  this  manner  for  a  bare  false  return,  but  will  rather 
leave  the  party  injured  by  it  to  his  remedy  by  an  action  on  the 
case,  unless  there  be  some  extraordinary  circumstances  of  hard- 
ship or  oppression ;  as  where  (/)  an  officer  who  had  arrested  one  (/)  ii  H.  6. 
on  a  capias,  returned,  that  he  had  taken  him,  but  that  the  party  ti't^'io^ 

vol.  II.  P  was    '^^^^* 
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was  so  sick,  that  he  could  not  bring  in  his  body  at  the  day  for 
fear  of  endangering  his  life,  where  in  truth  the  party  had  been  all 
the  while  in  good  health,  and  was  only  detained  under  such  pre- 
tence, in  order  to  extort  money  from  him,  &c. 

Kex  V.  Sheriff         *|-  And  where  a  sheriff  has  been  guilty  of  a  contempt  in  the 
ofMi^lesex,s  course  of  a  civil  suit,  and  the  defendant  afterwards   dies,  an 
erm    ep.      .  ^^^achment  may  still  issue  against  the  sheriffs  for  the  prior  con- 
tempt. 

As  to  the  Second  Point,  viz.  In  what  cases  the  court  may 
proceed  in  the  manner  abovementioned,  against  attornies,  and 
others  acting  as  such ;  I  shall  endeavour  to  shew, 

1.  Where  it  may  so  proceed  against  them,  for  appearing  for  a 
person  without  sufficient  authority. 

2.  Where  for  injustice  to  their  clients. 

3.  Where  for  other  contempts  to  the  court,  or  dishonest  prac- 
tice. 

Vide  Str.  402.  As  to  the  first  of  these  particulars,  viz.  Where  the  court  may 
proceed,  in  the  manner  abovementioned,  against  attornies  and 
others  acting  as  such,  for  appearing  for  any  persons  without  suf- 
ficient authority. 

(a)  38  Ed.  3.  8.  Sect.  6.  There  is  no  doubt  (a)  but  that  it  may  so  proceed 
41  Ed.  3.  1.  against  them,  for  taking  upon  them  to  prosecute  or  defend  a  suit 
i6^Ed.'  4^5        ^^^  another,  without  any  manner  of  directions  from  him.     Also 

if  they  have  in  truth  a  warrant  from  the  party,  but  do  not  cause 

(b)  Rastal,  96.    it  to  be  recorded  before  judgment,  it  seems,  (b)  that  they  are  in 

strictness  liable  to  an  attachment,  for  that  the  court  takes  no 

(c)  F.  Judg.  96.  judicial  notice  of  any  such  warrant  not  of  record ;  yet  (c)  if  in 
ta  ?h'  i  ^'  such  case  it  appear,  upon  examination,  that  the  warrant  of  attor- 
4  Ed.  4. 13.  ^^y  happened  not  to  be  recorded  through  the  negligence  of  the 
16  Ed.  4.  5.  officer,  or  some  such  like  accident,  attended  with  no  corrupt 
Rastal,  582.       practice  in  the  attorney,  it  seems,  that  the  court  would  never 

'      *      easily  be  prevailed  on  to  proceed  in  this  manner  against  the  at- 

(d)  Vide  infra,  torney ;  and  much  less  at  this  day,  since  he  is  liable  by  statute  (d) 
sect.  9.  to  a  certain  pecuniary  forfeiture  for  every  offence  of  this  kind. 

Coke's  En.  167.  Sect.  7.  For  it  is  enacted  by  32  Hen.  8.  c.  30,  made  perpetual 
by  2  Edw.  6.  c.  32.  and  by  18  Eliz.  c.  14,  and  4  &  5  Ann.  c.  l6, 
"  That  the  plaintiff's  attorney  shall  file  his  warrant  the  same 
"  term  he  declares,  and  the  defendant's  attorney  the  same  term 
"  he  appears ;  on  pain  of  forfeiting  ten  pounds,  and  also  suffer- 
"  ing  such  imprisonment,  as  by  the  discretion  of  the  justices  of 
"  the  court  where  any  such  default  shall  fortune  to  be,  shall  be 
"  thought  convenient." 

VideDyer,i80.       Sect.  8.  And  it  seems,  that  since  these  statutes,  it  hath  not 
llastal,  289.       been  usual  to  grant  attachments  in  these  cases,  without  some 
apparent  circumstances  of  fraud,  or  other  corruption. 

1  Burr.  20.  Sect.  9.  But  howsoever  a  regular  attorney  may  be  excused  from 

an  attachment,  for  not  having  recorded  his  warrant,  those  have 
no  reason  to  expect  the  like  favour  from  the  court,  who  take 

upon 
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upon  them  to  appear  for  others  as  attorneys  without  having  been 
admitted  and  sworn  as  such,  for  these  are  liable  to  an  attachment 
for  every  appearance,  whether  their  warrant  were  recorded  or 
not. 

t  And  it  is  enacted,  by  2  Geo.  2,  c.  23.  22  Geo.  2.  c.  46, 
perpetuated  by  30  Geo.  2.  c.  19.  "  That  whoever  shall  in  his 
*'  own  name,  or  in  the  name  of  another,  act  as  an  attorney  or 
*'  solicitor  for  reward,  without  being  admitted  and  enrolled,  shall 
*'  forfeit  £50  to  whoever  shall  prosecute,  and  be  disabled  from 
**  acting  in  either  of  those  capacities. — iVnd  whoever,  being 
'*  admitted  and  enrolled,  shall  lend  his  name  to  any  other  not 
**  being  admitted  and  enrolled,  shall  be  incapable  to  act,  and  his 
'*  admittance,  &c.  rendered  null  and  void." 

As  to  the  second  particular,  viz.  Where  the  court  may  proceed 
in  manner  abovementioned  against  attornies,  and  others  acting 
as  such,  for  injustice  to  their  clients. 

Sect.  10.  It  is  every  day's  practice  to  move  for  it  against  them,  Rastal,  93. 
for  base  and  unfair  dealing  towards  their  clients  in  the  way  of  3  Atkins,  568, 
business,  as  for  protracting  suits  by  little  shifts  and  devices,  and  savlf'si.  ^    ' 
putting  the   parties  to  unnecessary  expenses  in  order  to  raise  See  4  H.  4.  c, 
their  bills ;  or  demanding  fees  for  business  which  never  was  done,  ^^• 
or  for  refusing  to  deliver  up  to  their  clients  writings  with  which  Sayei^  51?    ' 
they  had  been  intrusted  in  the  way  of  business  ;  or  money  w  hich 
has  been  recovered  and  received  by  them  to  their  client's  use, 
and  for  other  such-like  gross  and  palpable  abuses :  but  the  court 
will  seldom  grant  an  attachment  for  the  detainer  of  such  writings 
or  money,  without  first  making  a  rule  on  the  attorney,  to  deliver  ^^^^^^^  ^J^j 
them  to  the  party.     Also  it  will  justify  an  attorney's  detaining  8  Mod.  339, ' 
such  writings  or  money  for  his  security  till  he  be  paid  all  his  just  340. 192.  227. 
fees.     Nor  will  it  ever  interpose  in  this  manner  as  to  any  writings  l^gaf  ^K  B 
or  money  received  by  an  attorney  on  any  other  account,  except  34.  263. 
only  in  his  way  of  business  as  an  attorney,  but  will  leave  the 
party  to  his  ordinary  remedy  by  action.  (1) 

As  to  the  third  particular,  viz.  Where  the  court  may  proceed  4Hen.4.  c.  18. 
in  the  manner  above-mentioned  against  attornies,  and  others  act-  Freem.  74. 
ing  as  such  for  other  contempts  to  the  court,  or  dishonest  prac-  gMod  fe^iar 
tice. 

Sect. 

(1)  It  is  a  contempt  of  court  in  an  attorney  to  let  an  argument  go  on,  in  order  to  obtain  the  opi- 

use  reproachful  words  on  delivering  a  declaration  nion  of  the  court  after  the  parties  have  privately 

in  ejectment.     Strange,  576.      Or  to  assign  the  agreed.    Strange,  420.     Or  to  alter  the  name  in  a 

death  of  a  plaintiff  in  ejectment  for  error.  Strange,  sheriff's  warrant.     1  Black.  2.      Or  for  signing  a 

890.     Or  to  bring  a  fictitious  action,     L.  Hard.  counsel's  name  to  a  bill  in  equity  without  his  con- 

Ca.  237.  8  Mod.  109.     Or  to  some  process  on  a  sent.  Fawcet  v.  Garford,  Trinity,  29  Geo.  3.     And 

person  attending  his  business  in  the  court.     Andr.  if  he  has  neglected  to  attend  the  court  after  order 

275.    Strange,  1094.     Or  to  arrest  one  attending  so  to  do,  he  shall  be  immediately  committed  and 

arbitrators  under  a  rule  of  court.     Black.  1110.  answer  interrogatories  in  vinculis.    2  Bar.  K.  B. 

Or  to  refuse  answering  questions  by  the  court.  219.     And  for  any  ill  practice  attended  with  fraud 

Strange,  1197.    Wils.  30.      Or  to  undertake  to  and  corruption,  the  court  will  order  the  party  to 

appear  and  then  not  appearing.    L.  H.  Cases,  131.  be  struck  off  the  roll.     Freem.  74.   Black.  991. 

Vide  Com.  Dig.  Tit.  Attonaey,  b.  13.  15.     Or  to  But  this  does  not  create  a  perpetual  disability,  for 

refuse  to  prove  the  exefcution  of  a  deed  to  which  he  may  be  again  restored.    Blackstone,  222. 
he  is  a  subscribing  witness,    Cowper,  845.     Or  to 

P2 
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Sect.  1 1 .  It  seems,  that  it  may  not  only  proceed  in  such  man- 
ner against  them  for  disobedience  of  its  rules,  after  notice  given 
them  of  such  rules,  either  expressly  or  impliedly ;  but  also,  for 
any  such  ill  practice  as  is  against  the  known  and  obvious  rules  of 
(a)C.  Car.  52.   justice  and  common  honesty;  as  for  forging  («)  a  writ,  or  any 
ifver  241  244   ^^^^^  matter  of  record,  (b)  or  but  attempting  to  do  it ;  or  for 

(b)  F.'Attach.  7.  taking  out  a  capias,  (c)  which  has  no  original  to  warrant  it ;  or 

(c)  20  H.  6.  37.  for  receiving  (d)  money  of  the  client  for  suing  out  an  original, 
fd)^C^C^  ^52  ^"^  ^^^^  ^^^  ^^^  ^"^  ^"^  thereon  to  the  king,  where,  in  truth,  no 
74.  '  *  '  original  has  been  sued  out,  nor  any  fine  paid  to  the  king ;  or  for 
(e)  16  Ed.  4. 5.  endeavouring  to  impose  upon  the  court ;  as  (e)  by  causing  an 
vidrisSo  2  ^^^^^*^  ^^  ^^  brought  against  one  in  it  by  collusion,  without  any 
c.  13.  just  ground,  in  order  to  intitle  the  party  to  the  privilege  of  the 
12  Geo.  1.  c.  29.  court,  and  afterwards,  upon  the  examination  of  the  matter  in 
ff fMoor^882.  *^^"''^'  ^^™E  ^  ^^^se  account  of  it ;  or  (/)  for  giving  directions  to 
3  Burr.  1564.  a  sheriff  concerning  what  persons  he  should  return  on  a  panel ; 
Vide  1  Black.  2.  and  for  Other  misdemeanors  of  the  like  nature. 

As  to  the  Third  Point,  viz.  Where  the  court  may  proceed 
in  the  manner  above-mentioned  against  other  officers  of  the  court. 

2Bar.  K,  B.  Sect.  12.  There  being  scarce  any  thing  of  this  kind  to  be  met 

V"d  1    ^^^^^  ^*^  ^^^  books,  I  shall  only  observe,  that  it  seems  clear,  from 

F.  Off.  del  *  *  the  general  reason  of  the  law%  which  gives  all  courts  of  record  a 
Court,  12.  kind  of  discretionary  power  in  the  government  of  their  own 

5^^**  ^f?o  ^^^'    officers,  that  any  such  court  may  proceed  in  such  manner  against 
^   '      '         any  such  officer,  not  only  for  refusing  to  execute  its  commands, 
(g)  F.  Tres.  73.  or  for  executing  them  irregularly,  remissly,  (g)  or  oppressively, 
b^ij'  ^'  ^^'       ^"^  ^^^^  ^^^  ^^^  kinds  of  oppression  or  injustice  done  by  them  in 
the  execution  of  their  offices,  or  by  colour  of  them. 

As  to  the  Fourth  Point,  viz.  In  what  cases  the  court  may 
proceed  in  the  manner  above-mentioned  against  jurors. 

Sect.  13.  It  is  observable,  that  jurors  may  be  considered  either 
in  a  ministerial  capacity,  viz.  as  persons  bound  to  attend  the 
court,  in  order  to  perform  the  duty  for  which  they  are  returned, 
until  they  shall  be  discharged;  or  in  a  judicial  capacity,  viz.  as 
judges  of  the  fact  which  is  to  be  tried  or  inquired  by  them. 

And  therefore,  for  the  better  understanding  of  this  matter,  I 
shall  consider, 

1.  How  far  jurofs  are  punishable  in  the  manner  above-men- 
tioned in  their  ministerial  capacity. 

2.  How  far  in  their  judicial. 

As  to  the  first  particular,  viz.  How  far  jurors  are  punishable 
by  attachment  in  their  ministerial  capacity. 

It  seems  clear,  that  jurors  are  punishable  in  the  manner  above- 
mentioned  in  their  ministerial  capacity,  in  the  following  in- 
stances. 

48Ed.  3.  30.  Sect.  14.  First,  For  making  default.     As  where  more  than 

one  of  the  persons  returned  on  a  jury  do  appear,  but  not  a  suf- 

268.^*^**  ^^^'    ficient  number  to  take  an  inquest,  and  some'  (/?)  of  the  others 

come 
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come  within  view  of  the  court,  or  into  the  same  town  (a)  in  which  («)  Rast.  267. 
the  court  is  holden,  but  refuse  to  come  into  the  court  to  be  ??  ^  f%%n 

1    •     1  r        r  1  1  /7\     ^       CiCl.  J.  OU. 

sworn;  m  which  cases,  upon  proof  of  such  matter,  the  court (6>)  B.Jurors,25,26. 
may,  at  the  prayer  of  the  party,  order  the  jurors  who  appeared,  20  Assize,  ii. 
to  inquire  what  is  the  yearly  value  of  such  defaulter's  lands,  and  268^^^*  ^^^' 
after  such  inquiry  made,  either  to  summon  them  to  appear,  on  4  Ed.  4. 37. 
pain  of  forfeiting  such  sum  as  their  lands  have  been  found  to  be  9  H.  4.5. 
worth  by  the  year,  or  some  lesser  (c)  sum,  or  impose  (d)  a  fine  g  Co^4i!' 
of  the  like  sum  upon  them,  without  any  farther  proceeding.    But  (c)  Rast.  267. 
it  seems,  (e)  that  such  juror  shall  be  liable  to  lose  his  issues  only  (^)  Rast.  267, 
for  such  default,  and  not  the  yearly  value  of  his  lands,  unless  the  ^  x  j  p^j^^^  ^  2. 
party  pray  it.     But  a  juror  (f)  who  hath  actually  appeared,  and  30  Assize,  42. 
after  makes  default,  is  said  to  be  subject  to  such  forfeiture  of  the  ^H.  6.  7. 
yearly  value  of  his  lands,  whether  the  party  pray  it  or  not,  because  t^^  g*  7^'  '^^* 
his  contempt  appears  to  the  court  by  its  own  record ;  yet  (g)  even  b.  Jurors,  i5. 
in  this  case,  the  court,  in  discretion,  will  sometimes  only  impose  i^*  26. 
a  small  fine.     Also  it  is  said,  that  no  juror  shall  be  subject  to  3^?^^  c'ht?  47. 
such  penalty,  where  (h)  the  inquest  could  not  be  taken  if  he  had  36  u' 6.  27. 
appeared  ;  as  where  but  five  of  the  jurors  summoned  on  an  assize,  (g)  F-  Office  de 
have  had  a  view  of  the  land.     Also  it  seems  (i)  that  a  juror  who  [^iTp'pdne,  3. 
makes  a  default  without  ever  coming  into   the  town  wherein  9  h.  4. 5. 
the  court  is  holden,  is  liable  only  to  lose  his  issues,  or  to  be  (0  10  E.  4.  19. 
amerced,  but  not  to  be  fined  :  And  it  is  said,  that  he  shall  neither  so  A^^f^'^^^^' 
{k)  be  fined  nor  amerced,  if  the  defendant  be  essoined  on  the  Qa.48E.3.i2. 
day  on  which  the  jury  was  to  appear,  for  that  his  appearance  in  12  Assize,  14. 
such  case  would  be  to  no  purpose.     And  it  seems  (/)  question-  ^^^^7  8^' 
able  whether  a  juror  be  amerciable  for  not  appearing  at  the  re-  (m)F.  Ass.  136. 
turn  of  a  siait  alias  venire  facias,  where  the  first  venire  was  not  '^66. 
served.     Neither  doth  a  juror  seem  to  be  amerciable  at  all,  at  V  A^^^^^'^ee 
the  day  of  the  return  of  the  first  venire  {m)  facias,  except  before  See  the  '^^hapter 
justices  errant,  or  of  oyer  and  terminer,  &c.  of  Process 

against  Jurors. 

Sect,  15.  Secondly,  For  refusing  to  be  sworn  when  they  do 
appear.     For  which,  as  it  seems,  (/i)  every  court  of  record  may,  ^^^iJ^l'^g^' 
of  common  right,  impose  such  a  reasonable  fine  on  any  one  re-  8  Co.  38*. 
turned  on  a  grand  or  petit  jury,  as  shall  seem  convenient.  ^  H.  6. 12. 

Sect.  16.  Thirdly,  For  refusing  (0)  to  give  any  verdict  at  $5^.^^"^^* 
ail-  Noy,  49. 

SBulst.  173.  9  H.  6.44. 

Sect.  17.  Fourthly,  For  endeavouring  to  impose  upon  the  (p)29  Ass.  27. 
court;  as  where  (p)  a  petit  jury  offer  a  verdict  to  the  court,  as  B.  Jur.  28. 
agreed  to  by  their  whole  number,  where,  in  truth,  some  of  them  iR^Abr;2i9. 
have  not  agreed  to  it :  Or  where  (q)  they  agree  upon  two  ver-  (q)  Cro.  Eliz. 
diets,  and  first  offer  one  of  them  to  the  court,  and  to  stand  to  it,  '^'^^: 
if  the  court  shall  express  no  dissatisfaction  to  it,  but  if  the  court  bJsfor Ihefrver- 
shall  dislike  it,  then  to  give  the  other.  diet. 

3  Keb.  805. 
2  Levinz,  140.  205.     2  Jones,  83.     Str.  642. 

Sect.  18.   Fifthly,  For  misbehaving  themselves  after  their  (0  14  H.  7. 
departure  from  the  bar ;  as  where  they  (r)  do  not  all  keep  to-  y^'^^^  ^5^ 
gether  till  they  have  given  their  verdict ;  or  where  any  (s)  of  them  (s)  Dyer,  78. 
carry  any  thing  eatable  with  them  in  their  pockets  ;  or  eat,  (t)  or  (0  Dyer,  218. 

drink     Vaugh.  152. 

ctrmK,  c  jac.2l. 

F.  Exam.  17.     B.  Jur.  13. 
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(a)  Rast  268     *^""^'  ^^  Otherwise  refresh  themselves  without  leave  from  the 
Dr.  andVt.  158.  ^^urt,  before  they  have  given  their  verdict,  though  they  were 

1  Inst.  227.     '  agreed  (a)  on  it,  and  were  also  all  the  time  in  the  custody  of  the 

2  Hale,  296.       bailiff  appointed  to  take  care  of  them. 

(ft)  Hast.  329.         Sect.  19.  Sixthly,  For  sending  (h)  for,  or  receiving  instruc- 

F.^Exan/ 17       ^^^"*  ^^^^^  either  of  the  parties  concerning  the  matter  in  question, 

ilnsi.  227. '      and  therefore  (c)  much  more  for  receiving  a  bribe. 

2  Hale,  296. 

(c)  40  Ass.  43.     See  Book  1.  c.  27.  p.  467.     2  Hale,  160, 161.  310  to  313.     5Ed.3.  c.  10.    34  Ed.  3. 

c.  8.     38  Ed.  3.  c.  12.     Lord  Raym.  407. 

As  to  the  second  particular,  viz.  How  far  jurors  are  punish- 
able in  the  manner  above-mentioned  in  their  judicial  capacity. 

Sect.  20.  It  seems  to  be  the  current  opinion  of  the  old  books, 
that  jurors  are  not  subject  to  any  prosecution  for  a  false  verdict, 
except  by  way  of  attaint ;  and  there  seem  to  be  very  few  ancient 
precedents  for  the  punishment  either  of  a  grand  or  petit  jury, 
merely  for  giving  a  verdict  against  evidence,  or  the  direction  of 
(^0  F.  Cor.  108.  the  court,  either  in  a  criminal  or  civil  matter.  It  is  said  (J)  in- 
Vaugh.  15-2.  deed  in  Fitzherbert^s  Abridgment  of  a  case  in  the  time  of  king 
Richard  the  Second,  that  the  judge  told  the  jury,  upon  their  ac- 
quitting a  common  thief  of  an  indictment,  that  they  should  be 
bound  to  their  behaviour  for  their  lives  ;  but  this  was  only  the 
sudden  opinion  of  a  judge,  and  it  doth  not  appear,  that  the  jurors 
were  afterwards  actually  so  bound  in  the  pursuance  of  the  said 
opinion ;  aud  Fitzherbert  makes  a  (jucEre  in  his  Abridgment  of  the 
case,  by  what  law  they  could  be  so  bound  :  And  as  to  those  three 

(«)F.Impm.4.  (g\  other  cases  in  the  time  of  kins:  Edward  the  Third,  wherein  it 
Judgment,  89.      >  '^     .  ,    1  .  '      •        1  /-  /.     •  -  •  1      1 

Verdict,  40.        ^^  said  that  a  juror  was  committed  ror  rerusmg  to  agree  witli  the 

(/) 8  Assize, 35.  Other  eleven,  it  may  be  answered,  that  it  is  said  {f)  in  the  first  of 
2  j"°'s  ^6^*17   ^^^^^  cases,  ^'  that  such  juror  stayed  his  companions  a  day  and 
'     '     *  a  night,  without  agreeing  with  them,  and  this  without  a  reason;'* 
from  whence  it  is  reasonable  to  intend,  that  there  might  be  some 
circumstances  of  misbehaviour,  as  an  obstinate  perverse  resolu- 
tion, right  or  wrong,  to  find  a  verdict  one  way,  and  not  to  consult 
with  the  other  jurors,  nor  hear  their  reasons,  &c.     And  in  the 
(^5)^^  ^*S;  11*   last  of  the  (g)  said  cases  it  is  said,  that  the  "juror  committed  by 
Vauch.i5l.'      the  justices  of  assize,  for  refusing  two  days  and  a  night  to  agree 
with  his  companions,  and  saying,  that  he  would  rather  die  in  pri- 
son than  agree  with  them,  was  afterwards  discharged  by  the  jus- 
tices of  the  common  bench,  upon  the  adjournment  of  the  assize 
{h)  Raym.  88,     thither."     And  it  was  part  {h)  of  the  charge  against  Empson,  who 
was  indicted  in  the  beginning  of  the  reign  of  king  Henry  the 
Eighth,  for  a  great  complication  of  offences,  that  he  had  com- 
mitted a  jury  to  ward,  and  bound  them  to  appear  before  the  king 
and  his  council,  and  afterwards  on   their  appearance  fined  them 
(though  with  the  concurrence  of  the  rest  of  the  council)  in  the 
sum  of  eight  pounds  a  piece,  for  refusing  to  find  a  person  guilty 
of  an  indictment  of  larceny,  upon  sufficient  evidence  ;  yet  it  is  said 
(i)  Daiison,  18.   in  Dalison's  {i)  Reports  of  cases  in  the  third  and  fourth  years  of 
Philip  and  Mary,  that  it  was  agreed,  that  justices  of  assize,  oyer 
and  terminer,  gaol-delivery,  or  the  peace,  have  no  power  indeed 
to  assess  fines  on  jurors  who  make  a  false  oath  before  them,  but 

that 
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that  they  may  give  them  a  day  before  themselves,  or  the  king's 
council;  by  which  it  seems  to  be  implied,  that  such  jurors  were 
then  thought  to  be  some  w^ay  or  other  punishable  by  such  judges, 
or  at  least  by  the  king's  council ;  for  otherwise  it  would  be  to 
little  purpose  to  bind  them  to  appear  before  them.  Also  it  seems 
to  be  holden  by  Sir  Edward  Coke,  (a)  that  though  a  jury  be  no  (a)i2Co.  23, 
way  punishable  for  convicting  a  man  upon  an  indictment  against 
evidence,  yet  they  might  be  charged  in  the  Star-chamber  for  their 
partiality  in  finding  a  manifest  offender  not  guilty  :  And  about  {b)  ^^  ^^'g*  ^^* 
the  latter  end  of  the  reign  of  queen  Elizabeth,  a  jury  was  com- 
mitted and  fined,  and  bound  to  their  good  behaviour,  for  finding  /c)Paimer  363. 
one  Wharton  guilty  of  manslaughter  only,  against  clear  evidence  (d)i  Sid.  229, 
and  the  direction  of  the  court,  upon  an  indictment  of  murder :  ^30. 
And  it  is  said  in  Palmer's  (c)  Reports,  that  jurors,  who  go  against  ly^  sid.^272. 
the  directions  of  the  court,  are  to  be  lined :  and  there  are  several  273. 
instances  in  the  beginning  of  the  reign  of  king  Charles  the  Second,  Raym.  88,  89. 
wherein  it  was  resolved,  that  both  grand  {d)  and  petit  (e)  juries  ^"J^^i^  ^^^  ^^g 
were  finable  by  the  justices  of  gaol-delivery,  for  going  against  iKeb.  404. 
plain  evidence,  and  the  directions  of  the  court. 

But  these  proceedings  were  always  thought  grievous,  and  were 
complained  (/)  of  in  the  House  of  Commons;  and  this  question  was  (/)  1  Sid.  138. 
at  last  fully  considered  and  debated  in  Bushel's  case,  who  having  Xr.  per  Pais 
been  committed  by  the  justices  of  oyer  and  terminer  at  the  Old  225. 
Bailey,  brought  his  habeas  corpus,  in  the  court  of  common  pleas ;  to  Vaugh.  135. 
which  it  was  returned,  that  he  was  committed  for  the  fine  of  forty 
marks,  imposed  on  him  for  having,  with  other  jurors,  acquitted 
certain  defendants  of  an  indictment  for  an  unlawful  assembly, 
against  full  and  manifest  evidence,  and  against  the  direction  of 
the  court  in  matter  of  law;  and  upon  this  return  he  was  dis- 
charged, and  the  return  was  adjudged  insufficient,  for  not  setting  (g)  Vaugh.  14$. 
forth  particularly  (g)  so  much  of  the  evidence  that  it  might  appear  fd^Y^u^Y^  Y42 
that  it  was  full  and  manifest;  and  likewise  {h)  for  not  setting  2  Jon.  16,17.  ' 
forth,  that  the  defendant  did  know  and  believe  it  to  have  been  (0  Vaugh.  i43. 
full  and  manifest;  and  also  (?"),  for  not  shewing  what  the  direc-  (^)  Vaugh.  144, 
tion  of  the  court  was,  and  in  what  manner  the  defendant  found  3  Keble,  352. 
against  it.     And  it  was  also  resolved,  (A:)  that  petit  jurors  are  2  Jones,  I6. 
in  no  case  finable  for  giving  a  verdict  against  the  evidence  de-  Y,^^^  ^°^*  ■^^^' 
livered  in  court,  whetlier  they  be  liable  to  an  attaint  foi'  such  ver-  3  Keble,  352. 
diet  or  not,  not  only  for  that  the  jury  are  by  law  the  proper  judges  1  Inst.  226. 
of  matter  of  fact,  as  the  judges  are  of  matter  of  law,  and  therefore  ^  ^awk.  c.  47. 
ought  to  be  free  in  their  judgment  of  it,  without  being  over-ruled 
by  the  judges,  who,  strictly  speaking,  have  no  more  to  do  with 
the  judgment  of  the  fact,  than  the  jurors  have  with  the  judgment 
of  the  matter  of  law  ;  neither  is  it  possible  that  a  judge  can  cer- 
tainly know  that  a  juror  acts  corruptly  in  giving  his  verdict  con- 
trary to  the  strength  of  the  evidence  delivered  in  court ;  for  he 
may  be  influenced  by  his  own  personal  knowledge  of  the  truth 
of  the  fact,  of  the  credit  of  the  witnesses,  the  reputation  of  the 
parties,  and  many  other  circumstances  unknown  to  the  judge,  and 
well  known  to  the  jury ;  for  which  cause  the  law  provided,  that 
all  issues  should  be  tried  by  the  neighbourhood  of  the  place  in 
which  they  are  supposed  to  arise,  because  neighbours  are  pre- 
sumed to  have  better  knowledge  than  others  of  what  concerns 

their 
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209^279*^"'  ^^^"  neighbours.     And  for  these  causes,  and  other  such  like,  the 

1  Ventris,  67.  ^ourt  of  king's  bench  granted  an  information  against  a  town- 

1  Salkeld,  405.  clerk,  for  publishing  an  order  of  the  court  against  jurors,  who  had 
o't  W^efield  ^^""^  ^  person  guilty  of  manslaughter  only,  upon  an  indictment 

of  murder,  by  which  order  the  said  jurors  were  declared  to  be 
justly  suspected  of  bribery,  and  declared  uncapable  of  holding  an 
office,  &c. 

Sect.  21.  Yet  if  it  shall  plainly  appear  in  any  case,  that  jurors 
are  perfectly  satisfied  of  the  truth  of  a  fact,  whereupon  they  de- 
clare to  the  court,  that  they  find  it  in  such  a  particular  manner, 
and  the  court  directly  tell  them,  that  upon  the  fact  so  found,  as 

2  Jones,  15  16.  ^^^^^  ^^^^^  agreed  it  to  be,  the  judgment  of  the  law  is  such  or  such, 
Vaugiian,  144.  and  therefore  that  they  ought  to  give  a  verdict  accordingly,  yet 
J^"'"|*- ^^cfc-  ^^^y  obstinately  insist  upon  a  verdict  contrary  to  such  a  direction; 
Ld!  Rayrtro.  *^  secms  agreeable  to  the  general  reason  of  the  law,  that  the  jurors 
2  Hale, 309.325.  are  finable  by  the  court  in  such  a  case,  unless  an  attaint  lies 

against  them  ;  for  otherwise  they  would  be  dispunishable  for  so 
palpable  a  partiality,  in  taking  upon  them  to  judge  of  matters  of 
law,  which  they  have  nothing  to  do  with,  and  are  presumed  to 
be  ignorant  of,  contrary  to  the  express  direction  of  one  who  by 
the  law  is  appointed  to  direct  them  in  such  matters,  and  is  to  be 
presumed  of  ability  to  do  it. 

Bract.  288, 289.  Sect.  22.  Also  if  a  judge,  for  the  better  direction  and  informa- 
Vau^h^'n^iil^  *^^^"  ^^  ^  j"'7»  ^hall  ask  them  their  opinions  concerning  such  a  par- 
ticular fact,  and  they  shall  refuse  to  answer  him,  and  obstinately 
insist  to  deliver  in  their  verdict  as  they  think  fit,  contrary  to  his 
direction,  it  seems  questionable,  whether  they  may  not  be  fined 
in  such  a  case  also,  unless  an  attaint  lie  against  them,  for  that  it 
is  the  duty  of  jurors  to  take  the  advice  and  information  of  the 
court,  in  order  to  be  governed  by  it  as  far  as  shall  be  consistent 
with  their  consciences. 

Moor, 730.  ^^^^^  03,  Also,  if  a  jur}'  shall  refuse  to  find  an  office  for  the 

Vaughan,  153.  ^"ig»  upon  full  evidence,  it  hath  been  holden,  that  they  may  be 
fined,  for  that  in  such  case  they  are  not  liable  to  an  attaint,  and 
their  finding  does  not  determine  any  man's  right,  and  the  king, 
in  many  cases,  hath  no  other  remedy.  Yet  it  seems  questionable, 
how  far  at  this  day  these  reasons  may  be  thought  conclusive; 
and  it  seems,  that  they  hold  as  strongly  for  the  punishment  of 
9H.  6. 44.  grand  jurors  refusing  to  find  an  indictment  of  high  treason;  and 
yet  it  will  be  hard  to  maintain,  that  such  jurors  are  any  way 
punishable  for  such  a  refusal. 

9  H.  6.  44.  Sect.  24.  But  if  a  petit  jury  in  a  leet  conceal  a  matter  present- 

able by  them,  it  is  a  good  custom  that  they  may  be  amerced  for 
such  concealment,  being  found  by  the  grand  jury;  and  by  3 
Hen.  7.  c.  1.  set  forth  more  at  large  Book  ].  c.  7.  p.  73.  "  If 
"  an  inquest  conceal  any  matter  inquirable  before  justices  of 
"  peace,  another  inquest  may  be  impanelled  to  inquire  of  such 
"  concealments,  and  the  concealers  may  be  amerced  by  the  dis- 
"  cretion  of  such  justices." 

Having  shewn  in  what  cases  the  ministers  of  the  court  are 
punishable  in  the  manner  above-mentioned^  I  am  now  to  shew 

in 
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in  what  cases  others  may  be  so  punished;  and  for  this  purpose 
I  shall  endeavour  to  shew, 

1.  Where  inferior  judges  are  punishable  in  such  manner. 

2.  Where  counsellors. 

3.  Where  gaolers. 

4.  Where  any  person  whatsoever. 

As  to  the  First  Point,  viz.  Where  inferior  judges  are  punish- 
able by  attachment,  I  shall  endeavour  to  shew, 

1.  Where  inferior  judges  are  in  such  manner  punishable  for 
proceeding  without  jurisdiction. 

2.  For  proceeding  unjustly,  oppressively,  or  irregularly. 

3.  For  refusing  to  do  justice. 

4.  For  contempts  of  superior  courts. 

As  to  the  first  of  these  particulars,  viz.  In  what  cases  inferior 
judges  are  punishable  in  the  manner  above-mentioned  for  pro- 
ceeding without  jurisdiction. 

Sect.  25.  It  seems,  («)that  the  court  of  king's  bench,  having  a  («)  41  Ass.  30* 
general  superintendency  over  all  inferior  courts,  may,  in  strict-  iVebte^48i 
ness,  award  an  attachment  against  any  such  court  usurping  a  ju-  Palmer, W. 
risdiction  no  way  belonging  to  it,  and  putting  the  subject  to  un-  f'ar- 1.  38.  81, 
necessary  vexation  by  colour  of  a  judicial  proceeding  wholly  /j)*videi9H 
unwarranted  by  law,  and  therefore  (6)  prohibited  by  it.     Yet  in  6.  54. 
these  cases  it  seems  to  be  rather  the  more  usual  (c)  way,  first  to  9  H.  6.  6i. 
award  a  writ  of  prohibition  to  such  court,  and  afterwards  an  at-  J\^  ^:  'f^' 
tachment  upon  its  proceeding  atter  such  prohibition,  and  not  to  145,  i46. 
grant  a  rule  to  shew  cause  why  an  attachment  should  not  go  in  F.  N.  B.  239. 
the  first  instance,  unless  there  be  some  extraordinary  circum-  i  aI^^'I"'  tt^' 

1  1  ,  i\     ^         ^  iri*  M        o  Modern,  90. 

stances  in  the  case;  as  where  (a)  the  steward  ot  a  leet  is  guilty  2  inst.  312. 
of  a  double  usurpation,  as  of  holding  plea  of  a  matter  which  arose  2  R.  Abr.  317. 
out  of  his  precinct,  and  which,  if  it  had  arisen  within  his  precinct,  v^  ^^    ^^^^^' 
would  not  have  been  within  the  jurisdiction  of  his  court;    or  F. Leet,  9. 
where  (e)  the  judge  of  an  inferior  court  refuses  to  receive  a  plea  ^-  Leet,  18.  si. 
that  the  cause  of  action  arose  out  of  his  jurisdiction;  or  where  Hodees^Pas^ 
{f)  any  judge  takes  cognizance  of  a  cause  to  which  he  himself  chae,  iiAnna. 
is  a  party;  or  where  the  judge  of  a  court-baron  is  privy  to  a  (/)  Salkeld, 
practice  of  splitting  (g)  a  cause  of  action  for  more  than  forty  larreJ^J  ^ 
shillings  into  lesser  sums,  in  order  to  bring  it  within  the  jurisdic-  (^)Paimer*564. 
tion  of  the  court.     But  in  this  last  case,  there  seem  to  be  more  1  Keble,  484. 
instances  {h)  of  prohibitions  than  attachments;  and  in  the  cases  g^R^A^r  317^* 
above-mentioned,  and  all  others  of  the  like  nature,  it  seems  to  lie  6  Modern,  90. 
wholly  in  the  discretion  of  the  court  to  grant  either.  2  Keble,  6i7. 

''  ^  1  Ven.  65. 7S. 

1  Keble,  484.     1  Siderfin,  564. 

As  to  the  second  particular,  viz.  In  what  cases  inferior  judges 
are  punishable  in  the  manner  above-mentioned  for  acting  un- 
justly, oppressively,  or  irregularly. 

Sect.  26.  It  is  not  easy  to  meet  with  cases  of  this  kind  in  the 
books,  there  being  seldom  any  thing  in  them  so  remarkable  as  to 

be 
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(a)  Salk.  201. 
3  Keble,  92. 

(b)  2  Jones,  178. 

(c)  F.  N.  B.  76. 
160.  165,  166. 
270. 

9  H.  6.  61. 
19  H.  6.  54. 

(d)  F.  N.  B.  76. 
(e)F.N.B.76. 
(/)  F.  N.  B. 
270. 

2  Inst.  122. 
F.  Attach.  8. 


be  thought  worth  reporting.  But  it  seems  to  be  a  common 
practice,  to  grant  attachments  against  the  judges  of  such  courts 
for  any  practice  contrary  to  the  plain  rules  of  natural  justice, 
though  it  have  been  never  so  long  used  in  such  courts;  as  for 
denying  a  defendant  a  copy  of  the  declaration  against  him,  and 
going  on  to  trial;  or  giving  judgment  against  him,  without  giving 
him  any  manner  of  notice,  or  time  to  make  his  defence;  or  for 
taking  of  unreasonable  (a)  distresses,  either  on  mesne  process,  or 
execution;  or  for  compelling  (b)  a  defendant  to  give  exorbitant 
bail;  or  for  proceeding  contrary  to  the  prohibition  (c)  of  a  sta- 
tute, as  {(l)  by  amercing  a  clergyman  according  to  his  spiritual 
benefice;  or  by  assessing  (e)  an  amercement  without  any  affeer- 
ment  by  the  tenants  of  the  manor;  or  by  (f)  taking  money  of  a 
plaintiff  or  defendant  for  vicious  pleading. 

As  to  the  third  particular,  viz.  In  what  cases  inferior  judges 
are  punishable  in  the  manner  above-mentioned  for  refusing  to  do 
justice. 

Sect.  27.  It  seems  clear,  from  the  general  reason  of  the  law, 
and  the  common  practice  of  the  court  of  king's  bench  in  cases  of 
this  nature,  that  the  said  court  may  in  its  discretion  award  an  at- 
tachment against  any  such  judge,  obstinately  and  perversely,  and 
without  any  colour  of  a  reasonable  excuse,  refusing  to  proceed  at 
all,  or  to  give  judgment,  or  award  execution,  in  a  matter  brought 
regularly  before  him  ;  for  all  such  delays  of  justice  are  not  only 
grievous  to  the  suitor,  but  bring  a  disgrace  upon  the  law  itself. 

Yet  if  there  be  no  extraordinary  circumstances  in  any  such 
delay,  to  bring  the  judge  under  a  reasonable  suspicion  of  corrup- 
tion, it  seems  the  more  usual  method  to  take  out  a  writ  to  such 
judge,  commanding  him  to  do  the  thing,  of  the  delay  whereof  you 
complain,  and  if  such  writ  be  not  obeyed,  to  take  out  an  alias 
and  plurieSy  or  to  take  (g)  out  the  alias  and  pluries  together  with 
the  first  writ,  and  thereupon,  if  the  judge  refuse  to  comply,  to 
take  out  an  attachment  against  him  at  the  suit  of  the  king  and  of 
the  party,  which  may  either  be  returnable  into  the  court  of  king's 
bench,  or,  at  the  party's  election,  into  the  court  of  common  pleas, 
except  in  some  special  {h)  cases.  And  this  seems  (J)  to  be  the 
proper  remedy  to  compel  the  lord  of  a  manor  to  hold  a  court  for 
the  determining  of  a  writ  of  right  patent,  or  a  writ  [k)  of  right 
close;  or  to  compel  the  judge  of  any  inferior  court,  whether  of 
record  (/)  or  not,  to  proceed  {m)  in  a  plea,  or  to  give  judgment 
{ti)  or  to  award  execution,  (o) 

As  to  the  fourth  particular,  viz.  In  what  cases  inferior  judges 
are  punishable  in  the  manner  above-mentioned  for  contempts  of 
superior  courts. 

Cfl)  Moor,  677.         ^^^^'  ^^-  There  is  no  doubt  but  that  justices  {a)  of  peace,  or 
Yelv.  32.'  commissioners  {b)  of  sewers,  may  be  so  punished  for  proceeding 

1  Keble,  93.       \^  ^ny  matter  before  them,  after  a  certiorari  delivered  to  them; 
(c)2Jonei37.   ^^  the  judge  of  a  spiritual  (c)  or  civil  {d)  law  court,  for  proceed- 
(d)  1  Roll.  315.  ing  in  a  cause  after  notice  of  a  rule  to  shew  cause  why  a  prohi- 
bition should  not  go;  or  a  judge  of  any  inferior  common  law 
court,  for  proceeding  in  a  cause  after  a  habeas  corpus,  or  writ  of 

error 


(^)F.N.B.68. 

Infra,  sect.  34. 

Qi)  f .  N.  B. 
62.  230.  6o. 
67.  13,  14. 
(i)  F.  N.  B.  3. 
13. 

(/c)F.N.B.  12. 
(0  Rastal,  83. 
F.  N.  B.  20. 
153.243. 
(m)  F.  N.  B. 
12, 13. 
Rastai,  83. 
(n)F.N.B. 
153.  243. 
(o)  F.  N.  B.  20. 
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error  allowed;  or  a  sheriff,  {a)  for  proceeding  in  replevin,  or  other  (a)  F.N.  B. 
cause,  in  the  county-court,  after  a  supersedeas,  pone,  or  recordare.  ^^'^^'j^^ 
Also  a  rule  (6)  has  been  granted  to  shew  cause  why  an  attach-  4sE(L3%6.' 
ment  should  not  go  against  the  steward  of  ,a  wapentake  for  pro-  F.  Process,  168. 
ceeding  after  a  toll,  though  this  be  only  a-  contempt  to  the  f,^^'^l^l^l'^^' 
county-court.  Blunt.  Hil. 

3  Geo.  1.    10  Modern, 349. 

Sect.  29.  Also  justices  of  peace  may  be  punished  in  the  man- 
ner above-mentioned  for  acting  in  a  contemptuous  manner  against 
the  determination  of  the  court  of  king's  bench;  as  where  an 
order  of  settlement,  specially  setting  forth  the  circumstances  of 
the  case,  is  removed  into  the  said  court,  and  quashed  there,  by 
the  judgment  of  the  court,  upon  the  merits;  and  yet  the  justices 
of  peace  afterwards  make  another  order  to  remove  the  same  per- 
son to  the  same  place,  for  the  very  same  cause,  without  regard- 
ing the  judgment  of  the  court,  though  it  were  well  known  to 
them,  and  insisted  on  by  the  parties. 

As  to  the  Second  Point,  viz.  In  what  cases  counsellors  are 
punishable  in  the  manner  above-mentioned. 

Sect.  30.  It  seems  clear,  that  notwithstanding  they  are  neither  g  Modem,  137. 

officers  of  any  court,  nor  invested  with  any  judicial  office,  but  iHawk.  c.  27. 

barely  practise  as  counsellors,  yet  inasmuch  as  they  have  a  spe-  L^,?^*  ,„.^ 
.   ,    •'  ^.,  .         11  1  .1     •        •  1     1       •  .1  o  JDurr.  12oo. 

cial  privilege  to  practise  the  law,  and  their  misbehaviour  tends  to 

bring  a  disgrace  upon  the  law  itself,  they  are  punishable  for  any 

foul  practice  as  other  ministers  of  justice  are. 

As  to  the  Third  Point,  viz.  In  what  cases  gaolers  are 
punishable  in  the  manner  above-mentioned. 

Sect.  31.  It  seems  clear,  that  they  are  not  only  punishable  in 
this  manner,  as  all  other  officers  are,  by  the  courts  to  which  they 
more  immediately  belong,  for  any  gross  misbehaviour  in  their  (c)iKeble,272. 
offices,  or  contempts  of  the  rules  of  such  courts,  but  they  are  ((^)  Varch,  89. 
also  punishable  by  any  other  courts  for  disobeying  writs  of  habeas  ,^  jones^  m 
corpus  awarded  by  such  courts,  and  not  bringing  up  the  prisoner  On. 
at  the  day  prefixed  by  such  writs.     Also  it  seems  clear  (c)  that  i  Keble,  566. 
it  is  no  excuse  for  not  obeying  a  writ  of  habeas  corpus  ad  subji-  (/•)^2R^Abr  ' 
ciendunij  that  the  prisoner  did  not  tender  the  fees  due  to  the  3t>. 
gaoler:  Also  (d)  it  seems  to  be  the  better  opinion,  that  the  want  (s)  i  ^^ll. 
of  such  a  tender  is  no  excuse  for  not  obeyinsj  a  writ  of  habeas  r  ?*   ^  ' 
corpus  ad  jaciendum  et  recipiendum:    However  (e)  it  is  certain,  2  R.  Abr.  32. 
that  if  the  gaoler  bring  up  the  prisoner  by  virtue  of  such  habeas  (^)  Co.  Lit. 
corpus,  the  court  will  not  turn  him  over  till  the  gaoler  be  paid  all  y  ^.^j.^  g^ 
his  fees;  (f)  nor,  as  some  (g)  say,  till  he  be  paid  all  that  is  due  (i)Piowden, 
to  him  for  the  prisoner's  diet;  for  that  a  gaoler  is  compellable  (A)  ^^• 
to  find  his  prisoner  sustenance;  but  this  is  denied  by  others,  {i)    gtranee  53^^ 

Sect.  32.  Also  it  seems,  that  the  court  of  king's  bench,  which 
has  a  general  (/c)  superintendency  over  all  persons  who  are  in  any  /n  5  Mod.  137. 
respect  ministers  of  justice,  may  award  an  attachment  against 
any  gaoler  using  a  prisoner  barbarously  and  inhumanly.     Yet  it  2R.  Abr.soei 
IS  said,  (/)  that  a  gaoler  is  no  way  punishable  foi\ keeping  a  debtor  807. 
in  irons.     And  it  seems  agreed  at  this  day,  that  a  gaoler  shall  not  ^  Modern,  226. 
be  punished  in  the  manner  above-mentioned,  for  the  bare  escape  Bk.Vc.^27. 

of  n.  1.  p.  414. 


220 


OF  ATTACHMENT. 


Bk.  2. 


(a)  F.  Process, 
114.  161. 
Ret.  Vicount. 
74. 

1  H.  5.  14. 
Dyer,  212. 
27  H.  8.  22. 
Crom.  Jur.  14. 
(6)  21  Ed.  3.  3. 

(c)  2  R.  Abr. 
228.  234. 

8  Ed.  4.  17. 

Vide  25  Ed.  3. 

c.  6. 

F.  N.  B.  47. 

F.  Q .  iwn  ad- 

misit,  7. 

B.  Contempt, 5 

8  Coke,  60. 

(d)  llH.  4.  15, 
F.  Wither.  4. 

(e)  21  Ed.  3. 3. 
F.  N.  B.  33. 
(/)  Dyer,  319, 
(g)  F.  Process, 
Ih)  Dyer,  315. 
1  R.  Abr.  220, 


of  a  person  in  his  custody  by  civil  process,  but  that  the  party 
grieved  by  such  escape  ought  to  take  his  remedy  by  action. 

As  to  the  Fourth  Point,  viz.  In  what  cases  any  person  (1) 
whatsoever  is  punishable  in  the  manner  above-mentioned. 

Sect.  33.  It  seems,  that  even  peers  of  the  realm,  whether  spi- 
ritual or  temporal,  are  liable  to  such  punishment  for  some  con- 
tempts; as  for  rescuing  {a)  a  person  arrested  by  due  course  of 
law,  or  for  proceeding  in  a  cause  against  (6)  the  king's  writ  of 
prohibition,  or  for  disobeying  other  (c)  writs,  wherein  the  king's 
prerogative,  or  the  liberty  (d)  of  the  subject  are  nearly  concerned. 
But  it  doth  (e)  seem  clear,  that  it  is  a  certain  general  rule,  that  a 
peer  is  punishable  in  this  manner  for  disobedience  of  all  writs 
whatsoever.  And  it  seems  (f)  certain,  that  no  peer  is  liable  to 
an  attachment  for  not  appearing  on  a  jury.  Therefore  it  seems, 
that  what  is  said  (g)  in  some  books  in  general,  that  an  attachment 
lies  against  peers  for  contempts,  ought  to  be  understood  of  such 
.  only  as  are  of  an  enormous  (/?)  nature,  as  those  above-mentioned, 
and  others  (i)  of  the  same  kind,  about  which  it  is  difficult  to  lay 
down  any  certain  particular  rules.  (2)  However  it  is  certain,  that  all 
other  persons  are  liable  to  an  attachment  for  contempts,  all  the 
particular  instances  w  hereof  it  would  be  endless  to  enumerate. 

198.     C.  Eliz.  170.     2  R.  Abr.  *234.     B.  Contempt,  3.  19.     6  Coke,  54.     Finch,  355. 
Hobart.  61.      21  Edw.  3.  59.     Rastal,  313.      29  Assize,  33.      (i)  C.  Eliz.  173.  503. 
221.     3  Inst.  142.     1  Wilson,  332.     8  Modern,  192.     Saycr,  50.  ' 

The  most  remarkable  instances  of  contempts  seem  reducible 
to  the  following  heads : 

1.  Contempts  of  the  king's  writs. 

2.  Contempts  in  the  face  of  a  court. 

3.  Contemptuous  words  or  writings  concerning  the  court. 

4.  Contempts  of  the  rules  or  awards  of  the  court. 

5.  Abuses  of  the  process  of  the  court. 

6.  Forgeries  of  writs,  and  other  deceits  of  the  like  kind,  tend- 
ing to  impose  on  the  court. 

As  to  the  first  particular,  viz.  Where  persons  are  punishable  in 
the  manner  above-mentioned  for  contempts  of  the  king's  writ. 

Sect.  34.  It  seems  that  it  may  reasonably  be  argued,  that  all 
such  writs,  being  in  the  king's  name,  and  importing  some  law- 
ful command  or  prohibition  from  him,  which  every  subject  is  in 

duty 


(l)  An  attachment  also  may  be  granted  against 
a  person  for  threatening  a  prosecutor,  who  has  in- 
dicted another  fur  perjury  in  an  affidavit  on  which 
an  information  had  issued  against  him,  with  danger 
of  his  life,  &c.  1  Wilson,  75. — It  lies  also  against 
a  witness,  material  to  the  cause,  who  absents  iiim- 
self  without  any  excuse,  Douglas,  540.  Strange, 
810.  Lord  Raymond,  1528.  provided  the  sulrpoena 
be  served  upon  hira  in  reasonable  time.  Strange, 
510.  personally,  and  not  given  to  a  servant,  B.  R. 
H.  313.  and  a  proper  sum  to  defray  his  expenses 
tendered.  Strange,  1150.  1054.  or  a  promise  of 
them  made  which  he  accepts,  Cro.  Car.  540. — 


But  not  where  a  witness  did  attend,  although  too 
late,  he  not  being  able  to  give  other  evidence  than 
what  was  given  by  another  witness,  B.  R.  H.  170. 
and  the  court  of  exchequer  refused  it  where  a  w  it- 
ness  went  away  after  attending  two  hours,  althougli 
by  that  means  the  plaintiff  was  nonsuited,  Bunb. 
142.— Vide  also  3  Burr.  1329. 

(2)  An  attachment  lies  against  a  peer  for  re- 
fusing obedience  to  a  habeas  corpus,  1  Burr.  634. 
1  Wilson,  332.  Vide  Lords'  Journals,  8  June, 
1757.  But  no  attachment  lies  against  a  corpora- 
tion in  contemptj  the  mode  of  compulsion  is  by 
sequestration,  &c.  Cowp.  377. 
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duty  bound  to  obey,  every  disobedience  {a)  of  any  of  them  being  (a)  i  Mod.  44, 

a  contempt  of  the  king's  authority,  is,  in  strictness,  punishable  in  |  Modern,  314. 

the  manner  above-mentioned,  if  the  court  in  discretion  shall  think  rni^t',?T'^^' 

fit  so  to  proceed :  yet  it  doth  not  seem  to  have  been  usual  for  the 

court  to  proceed  in  this  manner  for  a  bare  nonfeasance,  in  not 

performing  the  command  of  the  first  writ  in  any  case  whatsoever. 

But  (b)  it  seems  clear,  that  an  attachment  lies  of  course  for  the  (b)  F.Sugg. 25. 

non-performance  of  the  demand  of  a  p/iiries,  which  may  in  some  p^  Assize,  39. 

cases,  if  not  in  all,  be  taken  out,  together  with  the  alias,  at  the  Finch,*237. 

same  time  with  the  first  writ:  Also  it  seems,  that  the  court  may  nH.4.  86. 

in  any  special  case,  in  which  it  shall  seem  proper,  make  a  rule  to  ^*  ^o""t>  34. 

compel  the  party  to  whom  the  first  writ  is  directed,  to  execute  f"  n!  B.  68. 

it;  and  if  such  rule  shall  be  disobeyed,  there  can  be  no  doubt  Sup.  s.  27. 

but  that  the  court  may  proceed  against  such  disobedience  in  the  j  ?p^^  ^^^' 

same  manner  as  they  usually  do  against  the  disobedience  of  any  ^5  166.  270 

other  rule:  Also  it  seems  (c)  to  be  the  common  practice  to  grant  173, 174, 175. 

attachments  upon  affidavits  of  contempts  to  the  king's  writs,  by  ?*p  ",^^^^*'  ^' 

acting  contrary  to  the  purport  of  them.  (3)     Also  there  can  be  no  Sup?s.%3. 

doubt,  but  that  if  a  sheriff  shall  in  any  case  return  to  the  court,  (rf)  F.  Attach.  6. 

that  a  person  arrested  (d)  or  goods  seized,  (e)  or  possession  of  Z'S'^^^^^^'  ^^' 
1      J     J   T  J  /  r\  u     u  •        u       •  ..  r*i      ?•      »       ^-^  F.  Ret.  Vicount. 

lands  delivered  [j )  by  him,  by  virtue  01  the  king  s  writ,  were  res-  74^ 

cued  or  violently  taken  from  him,  &c.  the  court  may  award  an  37  H.  6.  27. 

attachment  against  the  rescuers.     Also  it  is  certain,  that  the  court  ^y^^'  212. 

hath,  in  some  cases,  awarded  an  attachment  upon  affidavits  of  2  jones^39.  "^  * 

rescous,  where  the  officer  hath  not  returned  one.     Yet  this  was  (e)  F.  Attach.  5. 

anciently  (g)  looked  on  as  irregular,  and  of  late  the  court  has  ^?.x^c '  ^'  ^* 

refused  to  grant  an  attachment  in  any  case  fpr  a  rescous,  unless  e  Modern  27 

the  officer  will  return  it;  for  that  it  hath  been  found  by  expe-  (^)  F.  Suggest. 

rience,  that  officers  will  often  take  upon  them  to  swear  a  rescous,  ^^• 

where  they  will  not  venture  to  return  one.  ^^^' 

As  to  the  second  particular,  viz.  Where  persons  are  punish- 
able in  the  manner  above-mentioned,  for  contempts  in  the  face 
of  the  court. 

Sect.  35.  It  seems  clear,  that  all  persons  are  punishable  in  this 
manner,  not  only  for  making  an  actual  breach  of  the  peace,  but 
also  for  any  heinous  misdemeanour  in  the  face  of  the  court ;  as 
(A)  for  giving  false,  trifling,  and  contradictory  answers  upon  an  (h)  C.  Car.  14^. 
examination  in  court  concerning  one's  ability  to  be  bail  for  ano-  ''  H.   .  25. 
ther,  in  an  action  depending  in  the  court,  or  concerning  any  other 
such  like  matter  in  question  before  the  court,  and  to  be  deter- 
mined by  the  examination  of  the  parties :    or  (i)  for  any  con-  (i)  Ray.  376. 
temptucus  behaviour  towards  any  judge  in  the  face  of  the  court,  ^  Black.  641. 
as  by  charging  him  with  injustice,  and  praying  for  an  informa- 
tion against  him,  &c. 

As  to  the  third  particular,  viz.  Where  persons  are  punishable 
in  the  manner  above-mentioned  for  contemptuous  words  or 
writings,  concerning  the  court. 

Sect.  36.  It  seems  needless  to  put  any  instances  of  this  kind,  Salkeld,  84. 
which  are  generally  so  obvious  to  common  understanding;  and  Str.  185.444. 

therefore 

(3)  Therefore  an  attachment  may  be  granted  for       Habeas  Corpus  without  issuing  an  alias  and  a  pluries 
making  an  insufficient  return  to  the  first  writ  of      writ.  Rex  ».  Winter,  5  Term  Rep.  89. 
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Sed  vide,  therefore  I  shall  only  observe,  that  sometimes  attachments  have 

Strange,  1068.    been  granted  for  contemptuous  words  concerning  the  rules  of 
^^^'"'     •  the  court,  without  making  any  rule  to  shew  cause  why  such  at- 

tachments should  not  be  granted,  because  it  would  be  vain  to 
serve  him  with  a  second  rule  who  has  despised  the  first. 

43  Assize,  39.  As  to  the  fourth  particular,  viz.  Where  persons  are  punishable 
in  the  manner  above-mentioned,  for  contempts  of  the  rules  or 
awards  of  the  court. 

(a)  F.  Impris.  Sect,  37.  There  is  nothing  more  frequent  than  to  proceed  in 

Acc^mtrS  ^  ^^"'"^  manner  for  contempts  of  this  kind ;  as  where  («)  a  defendant 

84. 109. 112.  in  an  action  of  account,  being  adjudged  to  account  before  audi- 

29  Ed.  3.  35.  tors,  refuses  to  do  it,  unless  they  will  allow  such  an  acquittance, 

(6)  1  Modern,  ^^,|^ich  was  disallowed  by  the  court  before:  or  (6)  where  one  who 
3  Burrow,  1258.  has  submitted  to  an  arbitration  by  the  rule  of  the  court,  being 

1  Atkins,  155.  afterwards  personally  served  with  a  copy  of  the  award,  and  re- 

Saver*^48^^^  quired  to  perform  it,  refuses  to  do  it:  or  where  one  refusing  to 

Farresly,  8.  pay  the  costs  taxed  by  the  master;   for  such  a  taxation  is,  in 

Cowper,  23.  judgment  of  law,  a  taxation  by  the  court.     Or  if  a  defendant  in 

Vide'^9'&'io  ^  ^  penal  action  obtain  a  rule  to  stay  proceedings  on  paying  a  sum 

Will.  3.  c.  15.  agreed  upon  between  him  and  the  plaintiff,  it  is  an  undertaking 

1  Bar.  K.B.  by  him  to  pay  that  sum,  and  for  the  non-payment  of  it  the  court 

«w*n-        At,r^   ^vill  grant  an  attachment.     But  it  seems,  that  generally  an  attach- 

2  Williams,  450.  &  .  ,  ,      <•         i  •      ,      i  •  r  i  i  i 

Barnes,  40, 41.  ment  IS  not  graiitable  tor  disobedience  of  any  rule,  unless  the 

2  Barnes,  55.  party  have  been  personally  served  (4)  with  it;  nor  for  disobe- 

Salkeld  71  84  ^^^"^^  ^^  a  rule,  at  7nsi  prius,  unless  it  be  made  a  rule  of  court; 

10  Modern,  nor  for  disobedience  of  a  rule  made  by  a  judge  at  his  chamber, 

133.  unless  it  be  entered. 

1 2  Modern, 

234.  257.  317.  525.  533.  585.     Strange,  695.     Rex  v.  Clifton,  5  Term  Rep.  257. 

1  Bar.  K.  B.  As  to  the  fifth  particular,  viz»  Where  persons  are  punishable 

56. 78. 101.  in  the  manner  above-mentioned,  for  abuses  of  the  process  of  the 
court. 

Sect,  38.  There  are  so  many  instances  of  this  kind  that  it 
would  be  in  vain  to  go  about  to  enumerate  them  all,  and  there- 
fore I  shall  only  take  notice  of  some  of  the  principal  of  them ; 
as, 

■    Sect,  39.  First,  The  taking  out  of  such  process  without  any 

colour  of  right  to  it;  as  where  one  sues  out  execution  without 

Fortesc'.  267.      ^"^  judgment  to  warrant  it,  &c.  or  where  a  woman  brings  an  ap- 

(c)  8  H.  417.      peal  (c)  of  the  death  of  her  husband,  whom  she  knows  to  be 

F.  Cor.  73.         alive. 

Sect^  40.  Secondly,  The  making  use  of  such  process  as  a 

stale  to  help  the  jurisdiction  of  an  inferior  court:  as  where  one 

Stales,  239.        arrests  another  by  a  latitat,  in  order  by  that  means  to  bring  him 

343.  within  the  limits  of  an  inferior  court,  and  when  he  has  got  him 

there,  drops  the  latitat  and  proceeds  in  the  inferior  court. 

Sect. 

(4)  And  therefore  an  affidavit  to  support  a  rule  rule  nisi  for  service  at  the  last  place  of  abode. — 

for  an  attacliraent  must  state  that  the  defendant  N.  B.  One  in  custody  upon  an  attachment  for  non- 

was  personally  served  with  a  copy  of  the  rule,  and  payment  of  costs  under  the  5  and  6  William  and 

that  the  original  was  shewn  to  him  at  the  same  time.  Mary,  c.  11 .  s.  3.  may  be  discharged  under  the 

Rex  V.  Smithies,  3  Term  Rep.  351.    But  if  he  se-  Lords'  act,  32  Geo.  2.  c.  28.  s.  13. 
Crete  himself,  tiie  court,  on  affidavit,  will  grant  a 
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Sect.  41.  Thirdly,  Making  use  of  such  a  process  in  a  vexa- 
tious manner;  as  where  a  person  who  has  brought  an  action  in  /  v  j,  ^^^^ 
one  court,  does  afterwards  sue  the  same  defendant  for  the  very  Cum  Causa,  3. 
same  cause  in  another  court,  while  the  first  action  is  still  depend-  i^Hen.  7. 6, 7. 
ing;   in  which  case  the  defendant  seems  to  have  an  election,  Sav°i4/^* 
either  to  move  for  an  attachment,  {a)  or  to  bring  an  action  (6)  on  (h)  Hen.  7. 6. 
the  case  for  such  a  vexatious  proceeding  against  him.  45. 

Sect,  42.  Fourthly,  Making  use  of  such  process  any  other 
way  to  serve  the  purposes  of  oppression  or  injustice:  as  where  (c)Hobart, 264. 
(c)  one  arrests  another  at  my  suit,  without  my  privity,  in  order  Dyer,  249. 
to  make  some  undue  advantage  of  him,  &c.  (5)  Vide  8  Eliz.  2. 

As  to  the  sixth  particular,  viz.  Where  persons  are  punishable 
in  the  manner  above-mentioned  for  forging  of  writs,  and  other 
deceits  of  the  like  kind,  tending  to  impose  on  the  court. 

Sect.  43.  Nothing  can  be  more  frequent  than  to  proceed  in  (d)  Dyer,  241. 
such  manner  for  offences  of  this  kind;  as  for  altering  {d)  the  teste  ^^4. 
of  writs;  or  filling  (e)  them  up  after  they  are  sealed;  or  {f)  for  ^/q,     °  ^^* 
bringing  groundless  actions  in  order  to  intitle  the  parties  to  the  (/)  Dyer,  245. 
privilege  of  the  court;  or  for  getting  (g)  judgment  in  ejectment,  f'^^}^^f^^*'^^' 
by  affidavit  of  the  service  of  a  declaration  on  one  who  was  pro-  j|^        ^  ^^^* 
cured  to  personate  the  tenant,  or  for  any  such  like  practices.  Savil,  3i. 

Sect.  44.  And  it  has  been  adjudged,  that  trying  a  feigned  issue  Hoskins  w.  Ld. 
without  the  consent  of  the  court,  is  a  contempt  for  which  the  Berkley,  4  T. 
parties  may  be  punished  by  attachment,  and   the  proceedings     ^^* 
stayed. 

(5)  Or  where  two  people  put  in  ball  in  feigned  Sed  vide  2  Ld.  Ray.  1001.   See  also  Andrew,  275. 

names.    Strange,  384.      Or  where,  on  a  rule  for  a  8  Modern,  245.       Or   for  arresting  the  plaintiff 

special  jury,  one  party  strikes  out  all  the  hundred-  while  attending  arbitration  under  a  rule  of  court  on 

ors,  and  then,  at  the  trial,  challenges  the  array  on  purpose  to   prejudice  his  cause.     2  Black.  1110. 

that  defect.  Strange,  593.   Lord  Raymond,  1364.  Vide  sup.  section  37. 


CHAP.  XXIII. 

OF   APPEAL.  (1) 

IjEFORE  we  examine  the  nature  of  such  process  as  is  ground- 
ed on  an  Appeal,  Indictment,  or  Information,  it  may  not  be  im- 
proper to  consider  the  nature  of  each  of  these  in  particular. 

Of 

(1)  The  statute  59  Geo.  3.  c.  46.  which  is  inti-  "  persons,  at  any  time  after  the  passing  of  this  act, 
tuled  "  An  act  to  abolish  appeals  of  murder,  trea-  "  to  commence,  take,  or  sue  appeal  of  treason, 
son,  felony,  or  other  offences,  and  wager  of  battel,  "  murder,  felony,  or  other  offence,  against  any 
or  joining  issue  and  trial  by  battel,  in  writs  of  right,"  "  other  person  or  persons  whomsoever,  but  that  all 
recites  that  "  whereas  appeals  of  murder,  treason,  "  such  appeals  shall  from  henceforth  be  utterly 
felony,  and  other  offences^  and  the  manner  of  pro-  "  abolished ;  any  law,  statute,  or  usage  to  the  con- 
ceeding  tnerein,  have  been  found  to  be  oppressive ;  "  trary  in  any  wise  notwithstanding, 
and  the  trial  by  battel  in  any  suit  is  a  mode  of  trial  "  From  and  after  the  passing  of  this  act,  in  any- 
unfit  to  be  used;  and  it  is  expedient  that  tlie  same  "  writ  of  right  now  depending,  or  which  may  here- 
should  be  wholly  abolished;"  and  then  enacts,  "  after  be  brought,  instituted,  or  commenced,  the 
"  That  from  and  after  the  passing  of  this  act,  all  "  tenant  shall  not  be  received  to  wage  battel,  nor 
•'  appeals  of  treason,  murder,  felony,  or  other  of-  "  shall  issue  be  joined  nor  trial  be  had  by  battel  in 
"  fences,  shall  cease,  determine,  and  become  void;  "  any  writ  of  rieht;  any  law,  custom,  or  usage  to 
"  and  that  it  shall  not  be  lawful  for  any  person  or  "  the  contrary  notwithstanding,  s.  2." 
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Finch,  310, 311. 
Plowden,  476. 


(a)C.EIiz.605. 

695. 

Skinner,  63'i. 
S.  P.  C.  64. 
Summary,  179. 
17  Assize,  5. 
17  Ed.  3.  13. 

(b)  4  Inst.  180. 
1  Bulst.  74. 

(c)  1  Jones,  425. 
C.  Car.  532. 

1  R.  Abr.  536. 

((i)C.Eliz.694, 

695. 


(e)  C.  Eliz.  605. 
693. 

(/)Pas.3Geo. 
1. 

Corny.  Rep. 
257. 

1  Str.  402. 
Like  case  be- 
tween Smith  & 
Bowen,  Mich.  7 
Annas. 

11  Mod.  216. 
230.  254. 

2  Ld.  Ray. 
1288. 

3  Ld.  Ray.  536. 

Keilwood,  152. 


Of  Appeals,  there  are  two  sorts : 

1.  An  appeal  by  an  innocent  person. 

2.  An  appeal  by  an  offender  confessing  himself  guilty;  who 
is  commonly  called  an  Approver. 

Sect.  1.  An  appeal  by  an  innocent  person,  is  the  party's  pri- 
vate action,  prosecuting  also  for  the  Crown  in  respect  of  the 
offence  against  the  Public;  which  he  may  do  two  ways: 

First,  By  writ. 

Secondly,  By  bill. 

Sect.  2.  As  to  the  writ  of  appeal,  I  shall  only  take  notice,  in 
this  place,  that  it  is  an  original  issuing  out  of  chancery,  and  re- 
turnable in  the  king's  bench  only:  And  for  the  form  of  it,  I  shall 
refer  the  reader  to  the  latter  part  of  this  chapter,  wherein  I  shall 
endeavour  to  shew  for  what  defects  it  may  be  abated. 

Sect.  3.  Also  I  shall  refer  the  reader  to  the  same  place  for  the 
form  of  a  bill  of  appeal,  and  shall  not  here  take  any  further  no- 
tice of  it  than  by  observing,  that  it  must  contain  greater  certainty 
than  a  writ  of  appeal,  and  is  in  the  lieu  both  of  the  writ  and  de- 
claration. 

And  I  shall  shew  before  what  courts,  and  against  whom,  an 
appeal  may  be  prosecuted. 

Sect.  4.  And  first,  there  is  no  doubt  (a)  but  that  any  appeal 
may  be  sued  by  bill'  in  the  king's  bench  against  any  person  in 
custodid  mareschalli,  either  by  an  actual  commitment,  or  by  hav- 
ing bail  filed  for  him  in  that  court;  but  {b)  not  against  one  who 
is  mainprised  de  die  in  diem,  for  that  such  an  one  cannot  be  said 
to  be  in  custodia  mareschaUi.  And  it  hath  been  resolved  (t), 
that  if  the  appellee  be  arraigned  and  tried  the  same  term,  there 
is  no  necessity  to  fde  the  bill  against  him.  Also  {d)  it  seems 
clear,  that  if  a  defendant  appear  in  the  said  court  on  a  void  writ 
of  appeal,  he  may  be  committed  to  the  marshalsea,  and  then  de- 
clared against  in  custodid  mareschalli;  but  where  a  defendant 
appears  on  a  writ  not  void,  but  voidable  only,  as  for  the  want  of 
an  addition,  &c.  it  was  once  (e)  holden,  that  he  could  not  be  com- 
mitted, nor  declared  against  m  custodid  mareschalli,  but  ought  to 
be  discharged.  But  the  contrary  hereto  seems  to  be  now  settled 
in  the  case  of  Reeves  v.  Trundale  {/),  who  appearing  in  the  court 
on  a  writ  of  appeal  of  death,  demanded  oj/er  of  the  writ,  and 
pleaded  in  abatement  the  want  of  an  addition;  and  thereupon 
the  court  abated  the  writ,  and  suffered  him  to  be  arraigned  by 
bill  in  custodid  mareschalli:  And  surely  this  cannot  but  seem  more 
reasonable  than  to  suffer  a  prisoner  under  so  heavy  an  accusa- 
tion, to  which  he  is  still  liable,  to  go  at  large  without  a  trial; 
neither  do  I  find  any  reason  given  why  a  prisoner  appearing  on  a 
voidable  writ,  should  have  a  greater  advantage  than  on  a  void  one. 

Sect.  5.  Secondly,  It  is  holden,  that  an  appeal  may  be  com- 
menced before  justices  in  eyre,  which,  as  I  suppose,  must  be  in- 
tended of  an  appeal  by  bill,  for  that  all  writs  of  appeal  must  be 


returnable  in  the  king's  bench. 


Sect. 
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Sect.  6.  Thiudi.y,  Also  it  seems  clearly  to  follow,  from  the  2  Inst.  4i8. 
purport  of  the  statute  of  Westminster  the  second,  c.  29.  that  bills  420. 
of  appeal  may  be  commenced  and  determined  before  justices, 
specially  assigned,  in  special  cases,  and  for  certain  causes,  to 
hear  and  determine  them. 

Sect.  7'  Fourthly,    It  is  certain  («)  that  commissioners  of  (a)  B.  A  pp.  11. 
gaol  delivery  may  receive  a  bill  of  appeal  against  any  prisoner  of  J^-  ^^'J^^^' 
the  gaol  which  they  are  authorized  to  deliver.     Also  it  is  gene-  s7r'c.  64. 
rally  holden,  that  they  may  receive  such  a  bill  against  a  person  Summary,  179. 
who  has  been  let  to  bail  by  them,  but  not  against  one  who  has  ^  ^^'^'  ^^' 
been  let  to  mainprise.     And  it  hath  been  resolved,  that  if  part  of 
the  accomplices  to  the  same  felony  be  in  the  prison  which  such 
justices  are  to  deliver,  and  the  others  be  not  in  it,  the  justices 
shall  receive  an  appeal  against  them  all,  which,  after  the  trial  of 
those  that  are  in  the  prison,  shall  be  removed  into  the  king's 
bench,  where  the  others  shall  be  proceeded  against.     But  these 
three  last  points,  having  been  already  more  largely  considered. 
Chap.  6.  sect.  5.  I  shall  refer  the  reader  to  what  is  there  said 
concerning  them. 

Sect.  8.  Fifthly,  It  seems  to  follow,  from  the  purport  of  the  Vide  sup.  s.  28, 
statutes,  which  have  been  generally  construed  to  authorize  jus-  29,30. 
tices  of  assize  to  deliver  gaols  without  any  special  commission  of  Co'^Lin^geg. 
gaol-delivery,  that  they  may  receive  bills  of  appeal  in  the  same 
manner  as  commissioners  of  gaol-delivery  may. 

Sect.  9.  Sixthly,  It   seems   to   be   holden   in  Fitzherbert's 
Abridgment,  (h)  that  justices  of  peace  have  power  to  receive  ap-  mcorone,  95. 
peals  by  virtue  of  34  Edw.  3.  c.  1.  which  enacts,  "  That  they 
shall  hear  and  determine  all  manner  of  felonies  and  trespasses  in 
"  the  same  county,  &c."     But  there  is  much  greater  authority (c)  (c)VideS.P.C. 
for  the  contrary  opinion;  and  the  case  in  the  (d)  Year  Book,  in  6.^. 
the  abridgment  whereof  the  said  opinion  of  Fitzherbert  is  in-  |  ^"^**  '^^^' 
sinuated,  is  plainly  mistaken,  for  that  it  makes  no  manner  of  men-  ^^H^tHg. 
tion  of  justices  of  peace,  but  only  of  justices  of  gaol-delivery ;  to  B.  App.  18. 
which  may  be  added,  that  the  above-mentioned  statute  of  34  (<i)44Ed.3. 
Edw.  3.  c.  1.  which  empowers  justices  of  peace  to  hear  and  de-  SeeB.App.ii. 
termine  felonies,  &c.  is  express,  that  they  shall  have  power  so  to 
do  at  the  king's  suit,  which  must  be  either  taken  to  exclude  the 
suit  of  the  party,  or  to  signify  little  or  nothing. 

Sect.  10.  Seventhly,  It  is  certain,  that  an  appeal  may  be  (g)Seec.  9. 
commenced  (e)  by  bill  before  the  sheriff  and  coroner,  and  re-  s.  39, 40,' 41. 
moved  (/)  from  them  into  the  kind's  bench,  by  certiorari,  as  ^  H^'^'  ^'^'  ^^• 
hath  been  more  fully  shewn  Chapter  the  Ninth.  (2)  Y2!  ^""^ ""'  ^' 

Sect.  11.  Eighthly,  It  seems  to  be  agreed,  (g)  that  an  ap-  (g)Sum.  18O. 
peal  by  the  course  of  the  civil  law,  in  nature  of  a  bill  of  appeal  S.  P.  C.  65. 
by  the  common  law,  may  be  sued  before  the  constable  and  mar-  y^^e  inf^j  28 
shal  for  some  felonies  done  out  of  the  realm:  In  relation  where- 

unto 

(2)  Where  an  appeal  is  commenced  in  the  court  the  appellee  may  sue  out  a  scire  facias  reciting  the 
be  ow,  and  removed  into  the  king's  bench,  the  ap-  whole  matter,  warning  him  to  appear  at  a  certain 
pellee  is  to  be  arraigned  de  navo,  on  the  same  bill  day  ;  and  if  he  make  default,  the  court  on  demand 
of  appeal,  and  it  is  not  necessary  to  exhibit  a  new  will  nonsuit  him;  but  the  appellant  may  appear 
bill  against  him  in  custodid  rmreschalli ;  and  if  the  gratis,  and  prosecute  without  any  scire  facias.  Car- 
appellant  will  not  appear  to  prosecute  his  appeal,  thew,  394.  595.  Skinner,  670.  Bac.  Abr.  126. 
VOL.  II.  O 
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unto  it  is  enacted  by  1  Hen.  4.  c.  14.  as  followeth  :  "  For  many 
"  great  inconveniences  and  mischiefs  that  often  have  happened 
*'  by  many  appeals  made  within  the  realm  before  this  time,  it  is 
*^  ordained  from  henceforth,  that  all  appeals  to  be  made  of  things 
*'  done  within  the  realm,  shall  be  tried  and  determined  by  the 
"  good  laws  of  the  realm ;  and  that  all  appeals  to  be  made  of 
"  things  done  out  of  the  realm,  shall  be  tried  and  determined 
"  before  the  constable  and  marshal  of  England  for  the  time 
"  being." 

(a)S.  P.  C.  65.  Sect.  12.  In  the  construction  of  this  statute,  it  seems  to  have 
1  Inst.  74.  been  agreed,  {a)  that  if  any  of  the  king's  subjects  kill  any  other 

1^\a\^'^\"     of  his  subjects  in  any  foreign  realm,  the  wife  or  heir  of  the  de- 

(6)  4  Inst  l33.  J  ^  1       /•  I   •        1  1       1       r  1  11  1 

a  Inst.  74.  391.  ceased  may  have  an  appeal  oi  his  death,  berore  the  constable  and 
Sup.  c.  4.  s.  10.  marshal,  who  shall  proceed  according  to  the  civil  (Z/)  law,  and 
^)Seeb*'i  S^v^  sentence  by  the  testimony  of  witnesses  or  combat:  From 
c.  20.  s.  11.  and  Svhence  it  follows,  (c)  that  no  such  sentence  can  corrupt  the 
c.  4.  of  this  blood  of  the  appellee,  for  that  such  corruption  can  only  be 
1  InsL  391  caused  by  a  judgment  by  course  of  the  common  law.  Also  (^) 
(d)  See  c.  4.       it  seems  to  be  clear,  that  no  such  appeal  can  be  prosecuted  before 

8-  8.  the  marshal  alone  without  a  constable. 

Hutton,  3. 

1  Insu  74.  Sect.  13.  It  hath  been  holden  (e),  that  if  a  man  die  in  England, 

i^Ijfst  ^4^  ^^  ^^  ^  wound  given  him  in  a  foreign  realm,  he  may  be  appealed, 
B.  1.  c.  13.  by  the  intent  of  this  statute,  before  the  constable  and  marshal, 
s.  11.  for  that  it  is  certain  that  he  cannot  be  tried  by  the  common  law, 

and  it  cannot  be  thought  the  meaning  of  the  statute,  in  restrain- 
ing the  civil  law  in  cases  within  the  conusance  of  the  common, 
to  restrain  it  also  in  cases  which  the  common  law  had  nothing  to 
do  with,  and  which  were  properly  conusable  by  the  civil  law,  and 
by  that  only ;  for  the  only  end  of  such  a  construction  would  be 
to  cause  a  failure  of  justice. — f  But'by  the  'i  Geo.  2.  the  offen- 
der may  be  indicted  or  appealed  in  the  county  where  either  the 
death  or  the  stroke  shall  happen. 

Sect.  14.  It  is  farther  enacted  by  the  said  statute  of  1  Hen.  4. 
c.  14.     **  That  no  appeals  be  from  thenceforth  made,  or  in  any 
*  "  wise  pursued  in  parliament,  in  any  time  to  come." 

I.  Appeals,  considered  as  to  the  matter  of  them,  are  of  two 
kinds,  viz.  Not  capital ;  and.  Capital. 

Fieta,!.  1.  C.41.      Sect.  15.  Of  appeals  not  capital,  there  were  anciently  several 

4  List.  182.^^  kinds,  as  appeals  de  "pace,  de  plagis,  and  de  imprisonamento,  as 

1  Inst!  igfi!       well  as  appeals  of  mayhem.     But  the  former  of  these  having 

been  out  of  use,  and  turned  to  actions  of  trespass,  for  these  many 

hundred  years,  1  shall  only  consider  the  nature  of  an  appeal  of 

mayhem. 

For  the  better  understanding  of  an  appeal  oi  mayhem  I  shall 
endeavour  to  shew, 

1.  Of  what  mayhems  it  lies. 

2.  What  ought  to  be  the  form  of  the  writ,  bill,  and  declara- 
tion. 

3.  What  defence  may  be  made  by  the  appellee. 

4.  How 
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4.  How  the  mayhem  shall  be  tried,  and  where  the  trial  shall 
be  peremptory. 

As  to  the  First  Point,  viz.  Of  whdtmai/hems  an  appeal  lies. 

Sect.  l6.    I  shall  take   it  for   granted,  that  notwithstanding 
every  (6f)  hurt  whatsoever  done  to  a  man's  body,  whereby  he  is  (a)SceB.i. 
less  able  in  fighting,  may  perhaps,  properly  enough,  in  a  large  c.  15.  p.  tor. 
sense,  be  called  a  mayhem,  and(^)  will  certainly  subject  the  per-  (fe)  2 Jones, 205. 
son  who  occasioned  it  to  the  payment  of  damages  in  an  action  of  Hobart,i34. 
trespass  by  the  party  grieved,  whether  it  were  malicious,  or  hap- 
pened through  accident  or  misadventure,  yet(c)  an  appeal  of  (c)  13  h.  7. 14. 
mayhem  cannot  be  maintained  for  any  such  hurt,  unless  it  were 
accompanied  with  some  evil  intention  in  the  person  who  caused 
it ;  for  surely  the  law,  in  requiring  that  the  word  "  Felony"  be 
made  use  of  in  every  such  appeal  (as  will  be  more  fully  shewn 
under  the  next  point),  cannot  imply  less  than  that  the  fact  must 
be  attended  with  some  odious  circumstances  ;  yet  it  seems  clear, 
that  if  a  man  striking  another,  with  such  an  evil  intent  as  would 
subject  him  to  an  appeal  of  mayhem  if  the  person   struck  at 
should  be  maimed,  shall  happen  to  miss  him,  and  strike  a  third  (d)  B.  App. 
person,  and  maim  him,  he  is  liable  {d)  to  an  appeal  of  mayhem  j^^^  _,  ^ . 
at  his  suit,  whether  he  had  any  kind   of  ill  will  against  him  or  SeeB.  1.  c.  13. 
not.  s.  44. 

As  to  the  Second  Point,  viz.  What  ought  to  be  the  form  of 
the  writ,  bill,  and  declaration,  I  shall  only  take  notice  in  this 
place. 

.  Sect.  17.  First,  That  t^he  word  *'  mayhemiavit'*  (e)  is  so  ne-  (e)  1  inst.  126. 
cessary  in  every  such  writ,  bill,  and  declaration,  that  it  can  be 
supplied  by  no  other  word  of  the  like  sense,  nor  by  any  circum- 
locution whatsoever. 

Sect.  18.  Secondly,  That  in  every  such  writ,  bill,  or  decla-  (/)iinst.i27. 
ration,  the  mayhem  must  (/')  be  laid  to  have  been  done  felonic^,  ^'  App.  72.  86. 
and  yet  the  defendant  is  not,  at  this  day,  subject  to  the  loss  of  }^\'c    33 
member  from  such  an  appeal,  as  anciently  {g)  he  was  ;  in  which  c.  15.  sect.  3. 
respect  the  law  seems   to  have  required   the   use  of  the  word  1  Inst.  127. 
fehnich.  ^^'*°">  ^'^^ 

Sect.  19.  Thirdly,  (h)  That  it  is  in  the  election  of  the  plain-  (^)  41  Assize, 
tiif  to  declare  against  him  who  actually  gave  the  wound,  as  the  4o*Asske  9. 
principal  offender,  and  against  those  who  abetted  him,  as  acces-  F.  Tres.  199. 
saries  ;  or  else  to  declare  against  them  all  as  principals.  ^'S^U  11.228. 

S.  p.  C.  44. 
Contra.    B.  Appeal,  60.  154.    F.  Cor.  60. 110.. 

Sect.  20.  Fourthly,  That  if  a  man  bring  a  writ  of  appeal  of 
mayhem,  and  count  of  battery,  he  abates  the  writ,  because  the 
writ  supposes  no  battery,  and  therefore  is  not  pursued  by  such 
a  declaration  as  it  ought  to  be.  But  for  other  particulars  rela- 
ting to  the  form  of  appeals,  I  shall  refer  the  reader  to  the  books  (i)  Coke's  Ent. 

0')  of  Entries.  so.  51. 

East  45,  46. 

As  to  the  Third  Point,  viz.  What  defence  may  be  made  by 
the  appellee. 

Q  2  Sect. 
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Sect.  21.  Being  able  to  find  little  or  nothing  particular  con- 
cerning pleas  in  abatement  by  such  an  appellee,  1  shall  refer  the 
reader,  for  that  matter,  to  what  is  said  concerning  pleas  in  abate- 
ment of  appeals  in  general,  in  the  latter  part  of  this  chapter,  and 
only  take  notice  in  this  place  of  the  following  particulars. 

1 .  Where  a  recovery  in  another  action  may  be  pleaded  in  bar 
of  an  appeal  of  mayhem. 

2.  Where  and  in  what  manner  sow  assault  demesne,  and  other 
matters  of  the  like  nature,  may  be  so  pleaded. 

3.  Whether  an  arbitrament,  or  an  accord  with  satisfaction, 
may  be  so  pleaded. 

4.  What  kind  of  a  release  may  be  so  pleaded. 

5.  Where  a  nonsuit  in  a  former  action. 

.    -  6.  That  (a)  an  appellee  cannot  wage  his  law. 

Vide  48  EdwVs.  6.    F.  Ley.  36. 

As  to  the  first  of  these  particulars,  viz.  Where  a  recovery  in 
another  action  may  be  pleaded  in  bar  of  an  appeal  of  mayhem, 

(b)  22  Assize,  Sect.  22.  It  seems  clear,  that  notwithstanding  a  recovery,  {b) 
82.  in  an  appeal  of  mayhem,  cannot  be  pleaded  in  bar  of  an  action  of 

^'^^^'  ^^^*  trespass  for  the  battery  with  which  the  mayhem  was  accompanied, 
4  Coke,  43.  because  (c),  in  such  an  appeal,  the  mayhem  only  is  considered 
43  Assize, 39.  distinct  from  the  battery,  yet  {d)  a  recovery  in  an  action  of  tres- 
^4(^^43^  pass,  for  an  assault,  battery,  and  wounding,  may  be  pleaded  in 
1  Leon.  318,  ^^^  ^^  ^"  appeal  of  mayhem,  appearing  by  proper  averments  to 
319.  be  brought  for  the  same  trespass;  for  it  shall  be  intended  that 

42  Assize,  3.      ^j^g  jury,  in  giving  damages  for  the  wounding,  included  the  maim, 
and  no  man  shall  be  liable  to  double  vexation  for  one  and  the 
(e)  1  Leon. 318.  same  thing;  yet(e)  in  such  a  case  if  the  appellee  shall  make  it 
3^^-  appear,  by  a  special  replication,  that  the  maim  hath  been  occa- 

sioned since  the  verdict  in  the  action  of  trespass,  by  some  subse- 
quent mortification,  dryness,  or  shrinking  of  the  part,  by  reason 
of  the  wound,  perhaps  he  may  avoid  such  plea  by  such  special 
matter ;  but  the  Court  will  not  intend  it  unless  it  be  specially 
shewn. 

As  to  the  second  particular,  viz.  Where,  and  in  what  manner 
son  assault  demesne,  and  other  matters  of  the  like  nature,  may  be 
pleaded  in  bar  of  an  appeal  of  mayhem. 

Sect.  23.  It  seems  clear,  that  it  is  a  good  plea  in  bar  of  such 
(/)2R.  Abr.  appeal,  thatC/)  the  plaintiff  first  assaulted  the  defendant,  and 
347.  would  have  beaten  and  killed  him,  unless  he  had  defended  him- 

STs^R-^Abr.  self  against  him,  &c.  or  that(g)  the  plaintiff  first  assaulted  the 
112.  defendant,  who  fied  from  place  to  place,  till  he  was  reduced  to  a 

25  Ed.  3.  42.  necessity  of  fighting,  &c.  And  in  some  books  (h)  it  seems  to  be 
^ft;  zf  iMw.  .i.  ijQ](jg,^  in  general,  that  son  assault  demesne  may  be  pleaded  m  bar 
4i*Assize,  21.  of  any  such  appeal,  without  any  special  circumstances  in  favour 
F.  Cor.  142.  of  the  defendant:  Yet  how  far  a  trifling  assault  may  justify  a 
1  S^d**246^^  grievous  mayhem,  as  the  cutting  off  a  leg  or  hand,  &c.  unless  it 
happened  accidentally  in  the  scuffle,  without  any  barbarous  in- 
tention, 
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tention,  may  well  deserve  to   be  considered.      However  (a)  it  (a)  41  Assiae, 
seems  clear,  that  if  the  maim  in  the  declaration  be  laid  in  A.  and  ^' 
the  defendant  justify  the  same  maim,   by  reason  of  an  assault  g]  Trav!'i73. 
made  upon  him  by  the  plaintiff  in  B.  he  needs  not  traverse  the 
maiming  of  the  plaintiff  in  A.  or  in  any  other  place  ;  for  it  is  ap- 
parent, that  the  same  maim  could  not  be  given  but  in  one  and 
the  same  place;  and  therefore  being  justified  in  any  one  place,  it  .  .     „ 
is  well  answered.     Also  it  seems  {b)  clear,  that  a  man  cannot  ^g      *    ^^' 
justify  the  maiming  another  in  defence  of  his  possessions,  but  2  Inst.  316. 
only  in  the  defence  of  his  person.     Also  it  is  certain  (c)  that  a  (c)  2  Inst.  282, 
defendant  cannot  give  in  evidence  on  the  general  issue,  that  the  J^^g^^  3^5 
plaintiff  first  assaulted  him,  but  must  specially  plead  it. 

As  to  the  third  particular,  viz.  Where  an  arbitrament,  or  ac- 
cord with  satisfaction,  may  be  pleaded  in  bar  of  an  appeal  of 
mai/hem. 

Sect,  24.  It  clearly  seems  to  be  admitted  in  the  pleadings  (d)  (d)S5  H.  6. 
in  some  books,  and  is  said  (e)  to  have  been  adjudged  in  a  roll  not  ^\^' 
printed,  that  notwithstanding  every  such  appeal   must  suppose  p.  Corone,  63. 
the  fact  to  have  been  done  feloniously,  yet  inasmuch  as  at  this  6  Coke,  44. 
day  it  subjects  not  the  appellee  to  the  loss  of  member,  but  only  («)9Co.r8. 
to  damages,  &c.  as   an  action  of  trespass  doth,  it  may  be  well 
barred  either  by  arbitrament,  or  an  accord  with  satisfaction  exe- 
cuted. 

As  to  the  fourth  particular,  viz.  What  kind  of  release  may  be 
pleaded  in  bar  of  an  appeal  of  mai/hem. 

Sect.  25.    There  can  be  no  doubt  but  that  a  release^ of  all 
manner  of  appeals,  (f)  or  a  release  of  all  manner  of  actions,  or  a  (/)  Lit  sect.    , 
release  of  all  manner  of  demands,  (g)  might  always  be  pleaded  in  ^^^}j. 
bar  of  such  an  appeal ;  and  that  a  release  of  all  manner  of  ac-  503. 
tions  (h)  personal  may  also  be  pleaded  in  bar  of  it  at  this  day,  {h)  1  Insu  288. 
because  the  appellant  shall  recover  in  it  nothing  but  damages ; 
but  while  it  subjected  the  appellee  to  the  loss  of  member,   it 
seems  questionable  whether  it  could  be  barred  by  a  release  of  2  lust.  288. 
actions  personal,  because  it  seems  to  have  been  then  esteemed 
an  action  of  a  higher  nature,  and  not  properly  to  come  under  the 
notion  of  a  personal  action. 

As  to  the  fifth  particular,  viz.  Where  a  nonsuit  in  a  former  ac- 
tion may  be  pleaded  in  bar  of  an  appeal  of  mayhem. 

Sect.  26.  It  seems  clear,  (/")  that  a  nonsuit  in  any  such  appeal,  (i)  43  Assize, 
after  the  plaintiff  hath  appeared  to  it,  may  be  pleaded  in  bar  of  ^^'     . 
any  other.     Also  {k)  it  seems  to  have  been  adjudged,  that  it  may  j  instrt39.' 
also  be  pleaded  in  bar  of  an  action  of  trespass  brought  for  the  F.  Cor.  214. 
same  maim,  and  also  for  the  battery  with  which  it  was  accompa-  W  '^^  Assize, 
nied  ;.  yet  howsoever  the  law  may  stand  in  relation  to  this  mat-  b.  App.  J38. 
ter,  if  such  action  be  brought  for  the  battery  only,  without  men- 
tioning the  mayheniy  I  see  not  how  it  can  be  barred  by  such  a 
nonsuit,  because  it  is  generally  holden,  that  in  an  appeal  of  may- 
hem no  consideration  (/)  can  be  had  of  the  battery,  but  only  of  (OB.  App. 60. 
the  mayhem;  and  if  so,  it  seems  strange,  that  a  nonsuit  in  such  F- Cor.  110. 
an  appeal  should  bar  an  action  of  a  different  nature,  brought  yj'^;  ^^^  ^^^^ 

for  22. 
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for  a  matter  which  the  appeal  had  nothing  to  do  with.     How- 

(a)B.App.i38.  ever  («)  it  seems  clear  that  a  nonsuit  in  an  action  of  trespass  is 

*     ^'^  '        no  bar  of  an  appeal  of  mayhem.     Also  I  take  it  for  granted,  that 

a  nonsuit  in  an  appeal  of  mayhem^  before  the  plaintiff  hath  ap- 
(h)  1  lust.  139.   peared  to  it,  is  not  {b)  a  bar  of  any  other  appeal  or  action,  because 

the  writ,  for  what  appears  to  the  contrary,  might  be  purchased 

by  a  stranger,  in  the  name  of  the  plaintiff. 

As  to  the  Fourth  Point,  viz.  How  the  mayhem  shall  be 
tried,  and  where  the  trial  shall  be  peremptory. 

Sect.  27.  There  is  no  (c)  doubt  but  that  if  the  defendant  put 
it  in  issue,  whether  the  plaintiff  were  maimed  or  not,  and  pray 
that  the  part  which  was  hurt  be  viewed  by  the  court,  in  order  to 
have  it  adjudged  on  such  view,  whether  there  be  any  mayhem  or 
not,  the  court  may  take  a  view  of  the  part,  and  on  such  view  de- 
termine the  matter ;  or  if  there  remain  a  doubt  upon  the  view, 
may  {d)  award  a  writ  to  the  sheriff  to  return  some  able  physicians 
and  surgeons,  for  the  better  information  of  the  court.  But  it 
seems,  that  the  court  cannot  proceed  to  such  a  trial  by  their  view, 
unless  the  defendant  pray  it :  and  in  such  case  it  seems  (e)  that 
they  are  not  bound  to  try  it  in  such  manner,  but  may  order  a  trial 
by  a  jury,  at  which  it  is  said,  {f)  that  they  may,  if  they  think  fit, 
order  that  the  jury  shall  have  a  view  of  the  wound  :  And  because 
the  court  has  such  a  discretionary  power  in  relation  to  such  view, 
it  hath  been  resolved,  (g)  that  the  plaintiff  in  the  appeal  must  ap- 
pear in  proper  person,  and  not  by  attorney,  because  that  would 
put  the  view  out  of  the  power  of  the  court.  And  it  seems  to  be 
agreed,  (A)  that  an  adjudication  made  upon  such  view  is  peremp- 
tory and  conclusive  to  each  party. 

Sect.  28.  It  seem  to  be  holden,  that  the  defendant,  in  an  ap- 
peal of  mayhem,  may  in  some  cases  wage  battle ;  but  1  find  no 
instance  in  which  battle  hath  been  actually  waged  in  such  an  ap- 
peal. 

II.  Of  Appeals  capital  there  are  two  kinds : 

1 .  Appeal  of  treason. 

2.  Appeal  of  felony. 

And  First  of  appeals  of  Treason. 

(03  Inst.  132.  Sect.  29.  Appeals  of  treason,  as  it  is  said  (i),  might  be  sued 
FlTa/ 1^0^21  ^"'ci^"^  "ot  only  before  the  parliament,  but  also  before  other 
S.  P.'c.  78.  courts  of  common  law,  as  well  as  before  the  constable  and  marshal, 
and  were  determinable  by  battle,  verdict,  or  otherwise,  according 
to  the  course  of  the  several  courts  before  which  they  were  com- 
menced. But  it  is  certain,  that  such  appeals  before  the  parlia- 
ment are  taken  away  by  1  Hen.  4.  c.  14.  set  forth  more  at  large 
in  the  fourteenth  section  of  this  chapter.  But  I  do  not  see  any 
reason  why  appeals  of  treason,  done  in  the  realm,  before  other 
courts  of  common  law,  which  had  before  jurisdiction  thereof, 
should  be  construed  to  be  taken  away  by  that  statute,  which  by 
ordaining,  **  that  appeal  of  things  done  within  the  realm,  shall  be 

tried 


(c)  28  Assize,  5. 
8  H.  4.  21. 
2  R.  Abr.  578. 


{(l)  28  Ass.  5. 
Rastal,  46. 
28  Ed.  3.  94. 
(e)  6  H.  7.  1. 
21  H.  7.  S3. 
21  H.  7.  40. 
41  Assize,  27. 
(/)  22  Ass.  82 
Vide  21  H.  7. 
33. 
(g)  2  Inst.  213. 

(/»)  6  H.  7.  1. 
28  Assize,  5. 
21  H.  7.  33. 
37  Assize,  9. 
26  Assize,  32, 


Con. 

B.  Appeal,  46, 

1  Hale,  349. 

2  Hale.  130.* 
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tried  and  determined  by  the  good  laws  of  the  realm,"  cannot  be 
intended  to  restrain  any  appeal  determinable  wholly  by  those  laws, 
as  all  the  appeals  before  courts  of  common  law  seem  always  to 
have  been. 

However,  since  there  has  been  no  instance  of  any  such  appeal, 
before  any  court  of  common  law,  either  since  the  making  of  the 
said  statute,  nor  for  many  years  before,  the  law  relating  to  such 
appeals  seems  wholly  obsolete  at  this  day.  (2) 

But  as  for  appeals  before  the  constable  and  marshal,  of  trea-  4  Inst.  124. 
sons  done  out  of  the  realm,  it  seems  clear,  that  the  law  in  relation  ^^"^"n^cantrar^ 
to  them  is  still  in  force,  as  it  always  hath  been ;  for  the  said  sta- 
tute of  1  Hen.  4.  c.  14.  by  ordaining,  *'  that  appeals  of  things  done 
out  the  realm  shall  be  tried  and  determined  before  the  constable 
and  marshal,"  seems  clearly  rather  to  affirm  than  weaken  their 
jurisdiction  in  relation  to  such  treasons. 

Also  it  hath  been  adjudged,  that  the  statutes  which  ordain,  that  Rusliworih's 
treasons  done  out  of  the  realm  shall  be  tried  in  the  king's  bench.  Collect.  Part  2. 

o  1  1  i-'T-  r     1  Li  J   vol.  l.ironi  fol. 

ccc.  do  not  take  away   the  jurisdiction   oi   the   constable   ana  ^^g  to  128. 

marshal,  in  relation  to  appeals  of  such  treasons ;  as  hath  been 

more  fully  shewn  c.  4.  s.  10.     And  agreeable  hereto,  an  appeal 

of  treason,  supposed  to  have  been  committed  beyond  sea,  was 

actually  commenced   in  the  seventh  year  of  the  reign  of  king 

Charles  the  First,  by  Donald  Lord  Rea,  against  David  Ramsey, 

Esq.  before  the  constable  and  marshal,  who,  for  want  of  sufficient 

proof  to  clear  the  truth  of  the  accusation,  actually  awarded,  that 

a  duel  should  be  fought  between  the  said  appellant  and  appellee, 

for  the  final  determination  of  the  matter. 

Secondly,  Of  appeals  of  Felony  there  are  four  principal 
kinds, 

1.  An  appeal  of  death. 

2.  An  appeal  of  larceny. 

3.  An  appeal  of  rape. 

4.  An  appeal  of  arson. 

But  before  I  examine  the  nature  of  each  of  these  in  particular, 
I  shall  premise  some  things  in  general  concerning  what  persons 
are  capable  of  bringing  them. 

Sect.  30.  First,  that  {a)  the  infancy,  old  age,  or  other  imbe-  (a)Moor,48f. 
cility  of  the  plaintiff,  is  no  good  objection  against  his  bringing  an  ^^"^"'^'^y'^^J: 
appeal,  though  it  take  from  the  defendant  the  benefit  of  waging  g.^prc.  60. 
battle,  and  in  that  respect  puts  him  in  a  worse  condition  than  he  See  the  books 
vyould  be  in,  if  the  appeal  were  brought  by  a  person  capable  of  «ndercit«i. 
hghting ;  for  inasmuch  as  the  defendant  has  proper  means  for  g'^'  * 
his  acquittal,  by  putting  himself  upon  a  trial  by  his  country,  and  4i  Assize,  14. 
the  imbecility  of  the  plaintiff  is  wholly  owing  to  the  act  of  God, 

and 

(2)  Appeals  of  Treason  iu   the  common  law       put  to  answer  except  by  iiidictiueut  or  present- 
courts  seem  to  be  taken  away  by  5  Ed.  3.  c.  9.       meut.     1  Hale,  349. 
and  25  Edw.  3.  c.  4.  by  which  none  shall  be 
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(a)27H.  8. 11.  and  no  ways  lessens  the  injury  complained  of  by  him,  it  is  not 
S ^p7a^60^"  reasonable  he  should  suffer  any  disadvantage  from  it.  And  agree- 
siimraary,  183.  ably  hereto  it  seems  to  have  been  settled,  (a)  of  late  times,  con- 
Smith  and  trary  to  the  numerous  authorities  (6)  in  the  old  books,  that  the 
M  TAnn  parol  shall  not  demur  in  an  appeal  for  the  nonage  of  the  plaintiff. 
2  Inst.  320.  Yet  it  is  certain,  (c)  that  an  infant  must  prosecute  such  suit  by  a 
(b)  32  Ass.  8.  guardian ;  and  it  is  said,  (J)  that  lie  shall  be  nonsuited  for  the 
ii^H'4^94  non-appearance  of  such  guardian,  upon  demand,  at  any  day 
13  Ass.  10.  whereon  he  is  demandable,  notwithstanding  an  allegation  that  he 
17  Ed.  4.  2.  was  not  able  to  come  by  reason  of  sickness,  or  other  such  like  ex- 
F  A ^€^57^83  ^"^^*  -^"^  there  (e)  is  a  case  wherein  the  court  refused  to  enlarge 
21  Ass.' 4.  the  day  of  such  guardian's  appearance  upon  a  surmise  of  his  sick- 
27  Ed.  3.  83.  ness.  But  notwithstanding  the  guardian  be  so  necessary  in  the 
fc)^27^l/^  prosecution  of  such  a  suit,  yet  if  the  infant  come  into  court,  and 
11.  *  '  say  he  will  relinquish  it,  and  yet  the  guardian  will  prosecute 
(d)  Noy,  88.  it,  the  court  may,  (/)  in  discretion,  discharge  such  guardian,  and 
?^*No^?8  assign  another;  for  it  is  not  reasonable  that  an  infant  be  bound 
Latch.  173.  to  continue  a  suit  against  his  will  which  demands  nothing  butre- 
(/)  1  R.  Abr.  venge,  and  will  be  chargeable  to  him. 

Style,  456.    Salkeld,  1 76, 177. 

(g)  Co.  Lit.  25.  Sect,  31.  Secondly,  (g)  that  a  woman  may  sue  any  other  ap- 
F.  Coronc  357.  P^^^  except  that  of  the  death  of  an  ancestor ;  for  the  statute  of 
S.P.  C.  60.  '  Magna  Charta,  34,  which  ordains,  "  that  no  man  shall  be  im- 
Summary,  184.  prisoned  on  the  appeal  of  a  woman,  for  the  death  of  any  one  but 
her  own  husband,"  restrains  not  any  other  appeal  whatsoever. 

(/i)Sumra.  183.  Sect,  32.  Thirdly,  That  an  idiot,  (h)  or  person  born  deaf  and 
rS^i^A^"^7^*  ^""^^»  ^^  ^"^  attainted  (i)  of  treason  or  felony,  or  but  outlawed 
(fc)  17  aTs.  26.  (^)  "^  ^  personal  action  (so  long  as  such  attainder  or  outlawry 
B.  App.  118.     continues  in  force)  cannot  bring  any  appeal  whatsoever. 

F.  Utlag.  47.  And  now  I  am  more  particularly  to  consider  the  nature  of  an 

appeal  of  death  in  particular. 

For  the  better  understanding  whereof,  I  shall  examine  the  fol- 
lowing points. 

1.  Within  what  time  it  must  be  brought. 

*  2.  In  what  county. 

3.  By  whom. 

As  to  the  First  Point,  viz.  Within  what  time  an  appeal  of 
death  must  be  brought. 

Sect.  33.  It  is  enacted  by  the  statute  of  Gloucester,  chap.  9- 
(0  S.  P.  C.  62.  "  that  an  appeal,"  (/)  which  from  the  purport  of  the  whole  sta- 
Infra  sect.  48.     tute  hath  been  construed  to  be  meant^only  of  an  appeal  of  death, 

"  shall  stand  in  effect,  and  shall  not  be  abated  for  default  of  fresh 
(m)  B.  App.'37.  suit,  if  the  party  shall  sue  within  the  year  and  the  day  (m)  after  the 
SJ2  Ed.  4.  39.^  deed  done."  And  it  hath  been  holden,  (w)  that  the  computation 
(n)  b.  1 .  C.  6o.  ^£  such  year  and  day  is  to  be  made  from  the  time  of  the  wound 

which  occasioned  the  death,  and  not  from  the  time  of  the  death; 

and  this  opinion  seems  somewhat  to  be  favoured  by  the  letter  of 

the  statute,  which  is,  **  that  the  party  shall  sue  within  the  year 

and 


Ch.  23.  OF  APPEAL.  233 

and  day  after  the  deed  done,"  but  no  deed  is  done  at  the  time  of 
the  death,  but  at  the  time  of  the  wound  :  yet  the  contrary  opinion 
is  settled  (a)  to  be  law,  and  it  is  certainly  more   agreeable  to  the  («)  4  Co.  42. 
intent  of  the  statute,  the  plain  import  whereof  seems  to  be,  that  2  Inst.  320. 20. 
the  appellant  shall  not  be  adjudged  to  have  made  default  of  fresh  ^  H^ie^fg?. 
suit,  unless  he  have  been  negligent  a  year  and  a  day  ;  but  negli- 
gent he  could  not  be  as  to  the  bringing  an  appeal  before  the 
party  was  actually  dead,  because  till  then  no  appeal  lay.     And 
agreeably  hereto  it  seems  also  to  be  settled,  (6)  that  if  a  person  (6)  26  Ass.  25. 
become  accessary  after  the  death,  by  receiving  the  offender,  an  ^  p^^^^^'g 
appeal  lies  against  him  at  any  time  within  the  year  and  day  after  c2ii^^t,  320! 
such  receipt,  because  until  then  the  appellant  could  not  possibly 
be  guilty  of  any  negligence  as  to  the  bringing  of  an  appeal  against 
the  receiver.     Also  if  an  appeal  had  been  abated  by  the  demise 
of  the  king,  before  1  Edw.  6.  c.  7.  (by  which  this  mischief  is  pro- 
vided against)  it  seems  (c)  clear,  that  the  appellant  might  have  (c)  2  H.  7. 10. 
sued  a  reattachment  against  the  appellee,  within  the  year  and  ^^  Ed  ^4^13 
day  after  such  demise,  for  that  he  was  in  no  default,  and  other-  y.  Re-attach.  8. 
wise  would  have  been  without  remedy,  7  Co.  3o. 

Sect.  34.  It  seems,  that  the  year  and  day,  in  any  of  the  cases 
abovementioned,  are  to  be  computed  from  the  beginning  of  the 
day  on  which  the  death,  or  receipt,  &c.  happened,  and  not  from 
the  precise  minute,  or  hour ;  because  regularly  the  law  makes  no 
fraction  of  a  day;  and  therefore  (d)  if  the  party  die  at  any  time  Co  Lit  iso* 
the  first  day  of  January,  the  year  shall  end  the  first  day  of  January  255.  Con. 
following.  3  Inst.  53. 

As  to  the  Second  Point,  viz.  In  what  county  an  appeal  of 
death  must  be  brought. 

Sect.  35.  I  shall  take  it  for  granted,  that  it  is  a  local  action,  (e)  1 8  Ed.  3.32. 
(e)  and  consequently  cannot  be  brought  in  a  foreign  county.  But  S*  ^'  C.  63. 
if  a  person  happen  to  die  in  one  county  of  a  wound  received  in  D'ye^is  &c' 
another,  it  is  said,  (f)  that  the  appellant  had,  by  the  common  law,  (/)2Haie,i63. 
his  election  to  bring  his  appeal  in  either  county,  and  that,  in  ^  ^-  '^'  12. 
every  such  case,  the  trial  ought  (g)  to  be  at  the  bar,  and  by  a  jury  y  Cor.  50.60. 
returned  {h)  from  the  body  of  each  of  those  counties.  But  smce  But  the  pream- 
the  making  of  2  and  3  Edw.  6.  c.  24.  by  which  it  is  enacted,  ^^^  of  2  &  3  Ed. 
"  That  in  such  cases,  the  party  to  whom  appeal  of  murder  shall  contrarvr™^ 
**  be  given  by  the  law,  may  commence,  take,  and  sue  appeal  of  (g)  Dyer,  46. 
"  murder  in  the  same  county  where  the  person  feloniously  stricken,  W  ^  H.  7. 12. 
**  or  poisoned,  shall  die,  &c."  I  take  it  for  granted,  that  such  an  pyer/46.^' 
appeal  in  the  county  wherein  the  party  died,  may  be  tried  by  a  Vide  '2  Geo.  2. 
jury  of  such  county  without  the  joinder  of  any  other.  c.  24. 

I  shall  not  in  this  place  examine  in  what  county  accessaries  to 
murder  are  to  be  appealed  or  tried,  but  shall  refer  the  considera- 
tion thereof  to  the  chapter  concerning  the  arraignment  of  the 
principal  and  accessary. 

As  to  the  Third  Point,  viz.  By  whom  an  appeal  of  death 
is  to  be  brought ;  I  shall  endeavour  to  shew, 

1.  Where  it  may  be  brought  by  a  wife ; 

2.  Where  it  may  be  brought  by  an  heir. 
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As  to  an  Appeal  of  death  by  a  wife,  the  following  particulars 
seem  most  observable. 

Vide  infra,  s.  Sect,  SQ.  FiRST,  She  must  be  able  to  prove,  not  only  that  she 

59  and  60.         was  wholly  innocent  herself  of  the  death  complained  of,  but  also  that 

she  was  the  lawful  wife  of  the  deceased,  at  the  time  of  his  death; 

(a)  2  Inst.  68.    for  it  seems  to  be  clearly  settled,  {a)  that  "  ne  unques  accouple  in 

28  Ed.  3. 91.      loifii  matrimonie^*  is  a  good  plea  in  such  an  appeal,  and  triable 

27  Assize,  3.*      ^J  ^^^  bishop's  Certificate,  who,  if  the  marriage  were  unlawful, 

11  H.  4. 14.       by  reason  of  a  precontract  or  consanguinity,  or  otherwise,  ought 

S.  P.  C.  59.        to  certify  against  the  appellant.     Also  it  is  laid  down  as  a  rule  in 

i^S^ss.         ^^^  ^^^  books,  (b)  that  a  wife  may  have  an  appeal  of  the  death  of 

(6)  Bract.  1. 3,     her  husband  inte?'  hrachia  sua  interfecti  et  non  aliter.     By  which 

Fi^^i  -^s   words  "  inter  brachia  sua"  according  to  Sir  Edward  Coke,  (c)  it 

S.  P.  C.  58.     '  ^s  ^o  b^  understood,  that  the  deceased  had  the  wife  lawfully  in 

(c)  2  Inst  68.     possession  at  his  death  ;  and  if  this  be  the  meaning  of  them,  thus 

'^^'^'  much  at  least  seems  to  follow,  that  if  the  husband  were  divorced 

from  the  wife  at  his  death,  though  by  a  voidable  sentence,  she 

cannot  maintain  an  appeal.     Yet  it  is  generally  holden,  that  a 

wife  who  hath  eloped  from  her  husband  may  have  an  appeal  of 

his  death,  as  shall  be  more  fully  shewn  in  the  next  section.    And 

(rf)  S.  P.  C.  59.  Staundford  {d)  seems  to  understand  the  import  of  the  expression 

abovementioned  to  be  this,  that  the  wife  ought  to  have  had  the 

deceased  in  her  view,  and  to  have  been  present  at  his  death,  which 

is  most  certainly  not  necessary  at  this  day.  But  finding  little  more 

said  concerning  this  matter  in  any  other  modern  book,  I  shall 

leave  the  farther  consideration  thereof  to  others. 

'«H^fi^^7^^*  Sect,  37'  Secondly,    In   some    cases   a   woman  may   have 

B.  Appeal,  131.  ^^  appeal  of  the  death  of  her  husband,  where  she  cannot  clain^ 

F.  Corone,  21.  dower  of  his  lands  ;  as  where  the  husband  was  attainted  (e)  of 

Co. Lit  33.  b.  [jjg[j  treason  at  the  time  of  his  death;  for  after  the  attainder  he 

case,  13. 6.  was  Still  her  husband  as  much  as  before,  and  (f)  it  is  the  loss  of 

S.  P.  C.  59.  her  husband  which  is  the  cause  of  the  appeal.     Also  where  a 

(/)  B.  App.  woman  elopes  from  her  husband,  it  is  said,  that  she  may  have  an 
(^)B.  App.  17.  appeal  (g)  of  his  death,  though  not  a  writ  of  dower;  for  by  the 

1  Inst.  33,  common  law  she  might  have  had  both ;  and  the  statute  of  West- 
S.  P.  C.  59.  minster  tlie  second,  c.  34.  which  takes  from  her  the  latter,  leaves 

2  Inst  317.  the  other  as  before. 

s'^pT'b9^'  ^^^^'  ^^'  Thirdly,  If  such  appellant  take  another  husband 

2  Inst  69.  either  before,  or  pending  the  appeal,  she  puts  (h)  an  end  to  it  for 

20  H.  6.  43.  ever ;  for  being  given  her  only  from  a  regard  to  her  widowhood, 

^Mi  H^4^48  ^^  cannot  but  cease  when  that  determines,  and  being  once  barred, 

B.  App.  109.  it  is  barred  for  ever.     And  on  this  ground  it  seems  also  to  be 

112.  Con.  21  certain,  (i)  that  if  she  marry  after  judgment  in  appeal,  she  cannot 

^  \\\oX  P'^^y  execution.     However  it  seems  clear,  that  in  such  a  case  the 

above  cited.  appellee  shall  not  (k)  be  discharged  without  the  king's  pardon : 

(k)  B.  App.  27.  But  I  do  not  find  it  settled  (Z)  what  ought  to  be  done  with  the 

2  H  ^7  lo^  appellee  in  such  a  case.   But  thus  much  seems  to  be  certain,  that 

8  h!  4.  22.  the  king  cannot  proceed  against  him  by  way  of  indictment,  because 

F.  So.  Fac.  41.  he  is  attainted  already ;  and  therefore  it  may  probably  be  argued, 

9^H^V^  "^^^  that  the  court  may  award  execution  against  him,  either  ex  qlficio, 

S.  P.  c.  166.  or  at  least  at  the  demand  of  the  king ;  for  otherwise  he  would 

(0  2  Leon.  83.  save 

*  Vide  21   Ed.  4. 
72,  73. 
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save  his  life  by  reason  of  the  attainder  by  which  he  is  adjudged 
to  lose  it. 

As  to  the  Appeal  of  death  by  an  heir,  the  following  particu- 
lars seem  most  remarkable. 

Sect.  39.  First,  If  the  deceased  had  a  wife  at  the  time  of  his 
death,  and  such  wife  were  wholly  innocent   of  it,  she  only,  (a)  s„nimary7i82?' 
and  not  the  heir,  hath  a  right  to  the  appeal ;  and  whether  she  s.  P.  C.  59.  20. 
bring  one,  or  wholly  neglect  it,  and  though  she  die  or  marry  6-43. 
within  the  year  and  day,  the  heir  cannot  bring  an  appeal ;  and  ^^^  q^qZ'.  531] 
the  reason  hereof,  according  to  Keilway,  (b)  is  this,  that  the  ap-  532. 
peal  being  once  out  of  the  blood,  shall  not  return  to  it  again :  1  Jones,  425. 
Yet  (c)  if  the  wife  herself  had  a  share  in  the  guilt,  the  heir  may  j^col-risp/* 
have  an  appeal  against  her.    But  if  the  petit  treason  be  pardoned  siim.  isi,  182. 
by  the  parliament,  it  seems,  that  {d)  the  heir  can  bring  no  appeal;  S.  P.C.  59. 
for  he  cannot  bring  it  for  the  murder  only,  because  the  petit  trea-  ^  Leon^spg"' 
son  includes  in  it  murder  and  more,  and  being  the  greater  offence 
drowns  the  less,  and  therefore  the  pardon  of  it  seems  to  pardon 
the  murder  also. 

Sect.  40,    Secondly,    Every   such   appellant   must   be   heir  (g)  ^7  Ej  3  33^ 
general  (e)  to  the  deceased,  by  the  common  course  of  the  law,  F.  Cor.  322. 
unless  the  (/)  heir  general  had  himself  a  share  in  the  guilt,  in  1"^"^"^^' ^^'^' 
which   case  the  next  heir  shall  have  an   appeal   against   him.  27  Assize  25. 
But  a  father  cannot  (g)  have  an  appeal  of  the  death  of  his  (/)  Sum.  182. 
son,  because  he  cannot  be  his  heir.     Neither  can  (A)  any  one  ^p^'";'*^^* 
bring  an  appeal  of  the  death  of  a  person  attainted  of  treason  or  (^)f.  Cor.4i. 
felony,  except  his  wife,  because  he  can  have  no  heir.     Neither  (/i)B.App.  116. 
shall  a  special  heir,  (2)  by  the  custom  of  borough  English,  or  ^^^-  . 
otherwise,  have  an  appeal  of  the  death  of  his  ancestor,  because  he  /^n  §  p.'c.  59. 
is  not  his  next  general  heir;  and  yet  he  is  inheritable  to  such  of  his  Suramarv,  182. 
lands  to  which  the  custom  extends,  &c.     And  for  the  like  reason, 
if  the  deceased,  at  the  time  of  his  death,  had  two  sons,  the  elder  ^.'^^  ^'^'  ^;^' 
whereof  is  attainted  of  treason  or  felony,  neither  (k)  of  them  can  20  H.  6.  43. 
have  an  appeal ;  not  the  elder,  because  of  the  attainder ;  not  the  F-  Cor.  235.^ 
younger,  because  he  cannot  be  heir  to  his  father  while  he  has  an  1^"*^"- Cor.  322. 
elder  brother ;  who  though  he  be  looked  upon  as  dead  in  law  to 
some  purposes,  is  yet  in  truth  alive,  and  capable  of  forfeiting  all 
the  privileges  belonging  to  the  heir,  though  not  of  taking  benefit 
from  any  of  them.     But  notwithstanding  a  younger  son  cannot 
bring  an  appeal  of  the  death  of  the  father,  while  there  is  an  elder 
son  of  the  same  father  living,  yet  if  the  eldest  son  be  by  one  ven- 
ter, and  the  middle  and  younger  son  by  another,  and  the  middle 
son  be  killed,  the  youngest  only  shall  have  an  appeal  of  his  death, 
because  he  only  is  his  heir,   as  being  of  the  whole  blood  with 
him ;  and  therefore,  (l)  it  is  no  good  plea  to  an  appeal  for  the  ^^^J  ^'  ^  ^^' 
death  of  a  brother,  that  the  appellant  has  J.  S.  an  elder  brother  b.  App.  94. 
living,  without  shewing,  that  J.  S.  was  of  the  whole  blood  to  the  S.  P.  C.  60. 
deceased. 

Sect.  41.  Thirdly,  If  an  appeal  be  once  commenced  by  an  \^  ^  ^12.* 
heir,  who  dies  hanging  the  suit,  it  seems  to  be  agreed,  by  (m)  al-  9  H.  7.  5. 
most  all  the  books,  that  no  other  heir  can  afterwards  proceed  in  ^^p'^'^g* 
such  appeal,  or  commence  a  new  one,  for  that  this  is  a  personal  'sumnmry,  182. 
action,   given  to  the  heir  in  respect  to  hk  immediate   relation  B.  App.  30.  88. 

to   104.  141.  144. 
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to  the  person  killed,  at  the  time  of  his  death,  and,  like  other  per- 

C^)^^ii'7.i5.  sonal  actions,  shall  die  with  the   person.     But  some  (a)  have 

11  hI^4.  11.*      holden,  that  if  the  first  heir  die  within  the  year  and  day,  without 

(6)S.P.  C.59.   commencing  an  appeal,  the  next  heir  may  bring  one.     But  this 

D^cr,  69.  is  made  a  doubt  by  others,  {h)  and  the  generality  (c)  of  the  books 

11  h!  4. 12.^^   seem  to  favour  the  contrary  opinion,  as  being  more  agreeable  to 

Summary,  182.    the  reason  of  the  case  abovementioned,  and  the  general  tenor  of 

B.  App.30.  88.  the  law  in  relation  to  appeals,  which,  in  no  case  that  I  know  of, 

101. 141. 144.    ^jjj  gyfl-gp  ^j^^  j.jg|jj.  ^f  bringing  one  to  be  transferred  from  one  to 

(d)  Sup.  8. 39.    another :  and  therefore,  as  in  case  {d)  where  the  deceased  hath  a 

wife  at  the  time  of  his  death,  who  dies  within  the  year  and  day, 

the  heir  hath  no  right  to  an  appeal ;  for  if  he  have  an  heir  at  his 

death,  in  whom  the  right  of  appeal  is  vested,  and  such  heir  die 

within  the  year  and  day,  it  seems,  that  no  other  heir  shall  have 

(«)  Sam.  182.      an  appeal.     Yet  it  is  holden,  (e)  by   Sir  Matthew  Hale,  and 

11  H.  4. 11.       some  others,  that  if  the  first  heir  get  judgment  in  an  appeal  of 

death,  and  die,  his  heir  may  sue  execution.     But  this  is  doubted 

(/)  S.  P.  C.  59.  of  by  Sir  William  Staundford  (/),  and  seems  contrary  to  many 

^9H7  5  6  ^^  ^)  ^^  ^^^^  ^^^  books,  and  not  easily  reconcilable  with  the  reason 

16  H.  7. 15.       of  the  cases  abovementioned.    But  whether  in  this  case  the  court 

11  H.4. 11, 12.  may  (h)  not  award  execution  either  ex  officio,  or  at  the  demand  of 

144  156^^^       ^^^  ^^"g>  "^^y  deserve  to  be  considered,  for  the  reasons  given 

(fe)  2  Leon.  83.    Sect.  38.     Also  if  a  person  who  is  killed  have  no  wife  at  the  time 

seems  contrary,  of  his  death,  and  no  issue  but  daughters,  and  all  those  daughters 

die  within  the  year  and  day,  it  may  reasonably  be  argued,  that  the 

heir  male  may  have  an  appeal,  because  the  right  of  bringing  one 

never  vested  in  any  other  before.     But  finding  this  case  in  none 

of  the  books,  I  shall  leave  it  to  be  more  fully  considered  by 

others. 

Sect.  42.  Fourthly,  Every  such  appellant  must  not  only  be 
heir  general  to  the  deceased,  but  also  heir  male;  and  this  de- 
pends upon  Magna  Charta,  c.35.  by  which  it  is  enacted,  **  That 
**  no  one  shall  be  taken  or  imprisoned  on  the  appeal  of  a  woman 
"  for  the  death  of  any  one  but  her  own  husband."  And  the  judges 
are  so  far  bound  to  take  notice  of  this  statute,  that  if  a  woman 
(t)  F.  Off.  bring  an  appeal  of  the  death  of  her  father,  or  of  any  other  but  her 

Court,  7.  husband,  they  ought,  (i)  ex  officio,  to  abate  the  writ,  though  the 

(fe)  2  Inst.  68.  defendant  take  no  exception  to  it.  But  it  is  said,(/:)  that  by  the 
1  Inst  25.  common  law  an  heir  female  might  have  brought  an  appeal  of  the 
(0  Sum.  183.  death  of  her  ancestor,  as  well  as  an  heir  male.  And  it  seems  (/) 
F.  Cor.  385.  ^^  ^^  ^^^  better  opinion  at  this  day,  that  the  heir  male  of  the  de- 
the  contrary  ad-  ceased,  who  derives  his  blood  through  a  female,  may  have  an  ap- 
judged  by  all  pgal,  as  the  uncle  being  heir  on  the  part  of  the  mother,  or  the 
theixcheqier-  grandson  by  a  daughter,  &c. ;  and  yet  the  mother  in  the  first  case, 
chamber, but  and  the  daughter  in  the  second,  could  have  had  no  appeal;  for 
one.  inasmuch  as  by  the  common  law,  such  mother  and  daughter  had 

Qu.  17  Ed.  4. 1.  ^^^  ^^^y  ^  "g^^  ^^  bring  such  appeal,  but  also  to  have  such  right 
1  Inst.  25.         derived  through  them  to  others,  it  seems  hard  to  construe  the  sta- 
S.  P.  C.  58.       tute  by  depriving  them  of  the  former  to  take  from  them  the  other 
•    PP- 1  4.      a]sQ.  especially  considering  that  an  heir  male  who  derives  his 
blood  through  females,  seems  no  way  less  worthy  to  bring  an  ap- 
peal, than  if  he  had  derived  it  through  males ;  and  all  statutes 

whatsoever 
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whatsoever  which  are  made  in  abridgment  of  any  right  of  the  sub- 
ject ought  to  be  strictly  construed.  ^^^  ^^  ^  ^  ^^ 
Sect.  43.  Fifthly,  In  every  such  appeal,  by  one,  as  heir  to  the  45  Ed.  3.  25. 
deceased,  it  must  specially  (a)  appear  by  the  writ,  or  at  least  by  |  y^'^%1^  ' 
the  count,  in  what  manner  he  is  so.  Sinmnary,i87. 

1  Bulst.  71.75. 

And  now  I  am  come  to  an  Appeal  of  Larceny;  for  the  better 
understanding  whereof  I  shall  consider, 

1.  By  whom  an  Appeal  of  Larceny  may  be  brought. 

2.  Against  whom  it  may  be  brought. 

3.  In  what  county  it  may  be  brought. 

4.  Within  what  time  it  may  be  brought. 

5.  In  what  case  there  shall  be  restitution  of  the  goods  stolen. 

As  to  the  First  Point,  viz.  By  whom  an  Appeal  of  Larceny 
may  be  brought,  the  following  particulars  seem  most  remarkable. 

Sect.  44.  First,  There  is  no  necessity  that  the  appellant  have 
the  absolute  property  of  the  goods  stolen;  for  it  seems  agreed, 
that  a  carrier,  or  even  a  servant,(6)  to  whom  goods  are  delivered  (6)F.  Cor.  100. 
to  be  carried  to  a  certain  place,  or  church-wardens  having  (c)  pos-  I^p**p^!I' 
session  of  the  goods  of  a  church,  or,  in  general,  any  person  what-  /J^  i\  ^  4  j^. 
soever,(t?)  who  is  so  far  intrusted  with  the  goods  of  another  as  in  12  H.  7.  27, 28, 
judgment  of  law  to  have  the  possession,  and  not  the  bare  charge  of  ^9« 
them,  may  have  an  appeal  of  larceny  against  any  one  who  shall  f^^-j  2  Ed^4'  i^. 
steal  them,  for  that  they  have  a  special  kind  of  property  in  them  2  Ric.  2. 
against  all  strangers :  and  it  seems  that  they  may  either  bring  a  ge-  ^  JJ-  '^'  1^. 
neral(e)  appeal,  as  for  their  own  goods,  or  a  special(/)  one  for  the  g^  ^  'j^  ^^ 
goods  of  J.  S.  in  their  custody.     Also  it  is  said,  that  a  person  who  Bract.  1.3.  c.26. 
hath  been  robbed  of  his  goods,  still  continues  to  have  so  far  the  ?\^^,*^^* 
possession  as  well  as  the  property  of  them,  that  he  may  bring  an  /y)  Bract.  1.3. 
appeal  of  larceny  against  any  one  who  shall  steal  them  from  the  c.  26. 
robber,  as  shall  be  more  fully  shewn  in  the  next  section.     But  it  ^-  ^'^'^^^' 
seems  clear ,(g)  that  no  one  can  maintain  such  an  appeal  who  has  ^  q\  d'Eglise, 
the  bare  charge  of  goods  without  a  possessipn,  as  a  butler  or  6. 
cook,  who  in  my  own  house  have  the  charge  of  my  goods,  for  that  ^*  ^o''*  ^^2. 
in  such  a  case  the  whole  possession,  as  well  as  the  absolute  pro-  /  \  s'Ynst.  1O8. 
perty,  in  the  judgment  of  law,  always  continues  in  me.     Also  it  {h)  Sura.  184. 
is  certain  that  a  villein  cannot(/i)  have  an  appeal  of  larceny  against  ^-  ^'  ^*  ^^' 
his  lord  for  any  of  his  goods  taken  by  the  lord,  because(2)  the  lord  g.  qI"^^  ^jg 
by  seizing  them  makes  them  his  own;  but  it  is  agreed(/;)  that  a  B.  App.  34. 
villein  may  have  an  appeal  of  death  or  an  appeal  of  rape  against  (0  LU-  s.  177. 
his  lord.     Also  it  seems  clear  at  this(/)  day,  that  any  tenant  who  is  ^^q.    *  ^        ' 
not  2i  villein,  may  have  an  appeal  of  larceny  against  his  lord.  Sum.  184. 

(I)  S.  p.  C.  62. 
Sect.  45.  Secondly,  There  is  no  necessity  that  the  wrong  for 

which  such  an  appeal  is  brought,  be  immediately  done  to  the  per- 
son of  the  appellant;  for  if  a  servant  be  robbed  of  the  master's 
goods  m  his  custody,  the  master(/w)  may  bring  the  appeal  as  well  (»n)Sura.  184. 
as  the  servant;  and  in  such  case  he  who  first  commences  it  shall  («)  Latch.  1 27. 
prevent(w)  the  other.     Also  if  one  be  robbed  of  goods  wherein  ^^"c.'ei. 
another  is  jointly  interested  with  him,  and  die,  the  survivor(o)  F.  Corone,  392. 
may  bring  an  appeal.     Also  if  I  bo  robbed  by  A.  who  afterwards 

is 
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(a)  Sum.  184. 
S.  P.  C.  61. 
F.  Cor.  39.  79. 
13  Edw.  4.  3. 
Keilw.  160. 
B.  Appeal,  100. 
4H.  7.  5. 


(6)  Sum.  184. 
S.  P.  C.  60. 


See  the  case  of 
Hambly  v. 
Trott,  Cow  p. 
371. 


(c)S.P.C.62.a. 
(d)  B.  Cor.  50. 
15  Edw.  4.  1. 
S.  P.  C.  62. 
Vide  F.  Cor.  17. 


(«)  Sup.  s.  35. 
11  H.  4.  93. 
F.  Cor.  437. 
B.  App.  35. 
Dyer,  38,  39, 
40. 

if)  7  H.  4.  43, 
];yer,  39,  40. 
4  H.  7.  5,  6. 
S.  P.  C.  63. 
26  Assize,  32. 
7  Coke,  2. 
F.  Cor.  62.  79. 
F.  Assize.  446. 
B.  App.  35. 
B.  1.  c.  19.  s. 
12. 

(g)  Sum.  184. 
7  Co.  2.  Con. 
Keilw.  160. 
(A)  S.  P.  C.  63. 
Inf.  s.  71. 
(0  S.  P.  C.  63. 


(fc)  Sum.  185. 

S.  P.  C.  62. 165. 

B.  App.  37.  62. 

7  H.  4.  44. 

Con. 

22  Assize,  97. 

(0  Sup.  ».  33. 


is  robbed  of  the  same  goods  by  B.  it  is  said(«)  that  I  may  have 
an  appeal  of  larceny  against  B.,  because  A.  claiming  no  pro- 
perty, but  taking  the  goods  merely  as  a  felon,  had,  in  judgment  of 
law,  neither  any  property  nor  possession  in  them,  but  the  same 
wholly  continued  in  me.  But  if  the  goods  had  been  taken  from 
me  by  a  trespasser,  under  the  pretence  of  some  title,  and  such 
trespasser  had  been  robbed  of  them,  it  seems  that  I  could  have 
no  appeal  for  them.  Neither  can  an  executor(6)  bring  an  appeal 
for  a  larceny  from  the  testator,  because  such  larceny,  at  the  time 
when  it  was  committed,  was  no  injury  to  the  executor,  but  to  the 
testator  only ;  and  therefore  the  appeal  for  it  being  a  mere  per- 
sonal action,  and  wholly  vested  in  the  testator,  there  is  no  doubt 
but  that  it  dies  with  him,  as  all  other  actions  for  mere  torts  do. 

As  to  the  Second  Point,  viz.  Against  whom  an  Appeal  of 
Larceny  may  be  brought. 

Sect.  46.  Having  incidentally  shewn  what  is  most  considerable 
relating  to  this  point  under  the  former,  I  shall  only  take  notice  in 
this  place,  that  this,  or  other  appeal,  lies  against  an  infant,  (c)  as 
well  as  against  a  person  of  full  age;  and  against  a.  feme  covert, (d) 
in  the  same  manner  as  if  she  were  sole,  without  taking  notice  of 
the  husband. 

As  to  the  Third  Point,  viz.  In  what  county  such  appeal  is  to 
be  brought. 

Sect.  47.  There  is  no  doubt  but  that,  like  all  other(e)  appeals, 
it  is  a  local  action,  and  must  be  brought  in  the  county  where  the 
felony  complained  of  was  done.  Yet  if  one  rob  me  in  the  county 
of  A.  and  afterwards  carry  my  goods  into  the  county  of  B.  I  have 
my  election(/)  either  to  bring  an  appeal  of  robbery  in  the  county 
of  A.,  or  an  appeal  of  larceny  in  the  county  of  B.,  because  the 
possession  as  well  as  property  of  the  goods  continued  in  me,  in 
judgment  of  law,  after  the  robbery;  and  therefore,  in  what  place 
soever  the  robber  keeps  them  from  me,  he  feloniously  injures  me 
in  the  possession  as  well  as  property  of  them,  and  consequently 
may  as  properly  enough  be  said  to  steal  them  from  me.  Yet  he 
shall  be  appealed  for  the  robbery  in  the  first  county  only,(g)  for 
there  only  he  was  guilty  of  taking  from  the  person,  without  which 
there  can  be  no  robbery.  Also(A)  if  one  take  me  from  the  county 
of  A.  into  the  county  of  B.  and  there  rob  me,  he  shall  be  ap- 
pealed for  the  robbery  in  the  county  of  B.  only,  for  he  was  guilty 
only  of  a  trespass  in  the  county  of  A.  But(i)  if  one  bring  my 
goods  into  the  county  of  B.  by  reason  of  a  menace  in  the  county 
of  A.  it  may  be  questioned  which  is  the  proper  county  for  the 
bringing  of  the  appeal. 

As  to  the  Fourth  Point,  viz.  Within  what  time  an  Appeal 
of  Larceny  is  to  be  brought. 

Sect.  48.  It  seems  to  be  agreed  (A;)  at  this  day,  that  it  may  be 
sued  at  any  time,  as  well  after  as  within  the  year  and  day,  if  the 
plaintiff  have  made  fresh  suit,  for  that  the  statute  of  Gloucester, 
c.  9.  which  requires,  "  that  an  appeal  be  brought  within  the  year 
'*  and  day,''  hath  been  construed(/)  to  intend  no  other  appeal  but 
that  of  death ;  and  the  common  law  seems  to  have  limited  no  cer- 
tain 
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tain  time  for  the  bringing  of  an  appeal,  but  to  have  suffered  it  to 
be  brought  at  any  time  by  one  who  had  made  fresh  suit;  the  na- 
ture vvliereof  shall  be  more  fully  considered  in  the  fiftieth  section. 
But  it  seems  that  one  who  has  been  guilty  of  a  gross  neglect  in 
pursuing  the  offender,  may  be  barred  of  such  an  appeal,  as  well 
within  the  year  and  day  as  after,  for  tha;t  the  common  law 
seems,(fl)  in  all  appeals,  to  have  required  that  the  appellant  should  («)  2  Inst.  319. 
have  made  fresh  suit;  and  the  said  statute  of  Gloucester,  which 
takes  away  the  necessity  of  it  in  appeals  of  death  brought  within 
the  year  and  day,  extends  not  to  other  appeals. 

As  to  the  Fifth  Point,  viz.  In  what  cases  there  shall  be  a 
restitution  of  the  goods  stolen. 

Sect.  49.  I  shall  premise,  that  until(6)  such  goods  are  seized  to  (^)  2i  Ed.  4. 
the  use  of  the  king,  or  of  some  other  person  claiming  them  under  p^^^^jj ,  « 
the  crown  as  being  waifs,  or  the  goods  of  a  felon,  &c.  the  rightful  Avowry,  151. 
owner,  without  any  fresh  suit  or  appeal,  may  seize  them  wherever  Sw  P.  C.  I86. 
he  finds  them ;  but  they  shall  not  be  restored  to  him  after  such  ^  S^*.  ^^* 
seizure  by  others,  without  bringing  his  appeal,  &c. 

And  for  the  better  understanding  in  what  cases  a  restitution  of 
the  goods  so  seized  shall  be  awarded  on  such  an  appeal,  I  shall 
examine  the  following  particulars. 

1.  Whether  it  necessarily  require  a  fresh  suit. 

2.  What  shall  be  esteemed  a  fresh  suit. 

3.  By  whom,  and  in  what  manner,  such  fresh  suit  shall  be  in- 
quired and  adjudged. 

4.  How  far  the  appeal  must  be  prosecuted. 

5.  Whether  the  appellant's  title  to  such  restitution  shall  be 
preferred  to  any  subsequent  title  claimed  in  the  goods. 

6.  Whether  there  shall  be  such  a  restitution  on  any  other  pro- 
secution besides  that  of  appeal. 

7.  Whether  there  shall  be  a  restitution  of  any  goods  not  men- 
tioned in  the  appeal. 

As  to  the  First  Particular,  viz.  Whether  such  restitution 
necessarily  require  a  fresh  suit. 

Sect,  50,  It  so  fully  appears  to  do  so  by  almost  all  the  books(c)  (c)  See  the  au- 
relating  to  this  matter,  that  it  seems  needless  to  cite  authorities  to  ti'«"ties  to  the 

prove  it.  three  next  sec- 

"^  tions. 

As  to  the  Second  Particular,  viz.  What  shall  be  esteemed  a 
fresh  suit. 

Sect.  51.  It  seems  to  have  been  anciently  ho\den,{d)  that  to  (</)  F.  Cor.  319. 
make  a  fresh  suit,  the  party  ought  to  have  raised  a  hue  and  cry  379. 39^. 
with  all  convenient  speed,  and  also  to  have  taken  the  offender,  ^^''c' ^2^1*65 
But  at  this  day  it  seems  to  be  settled, (c)  that  if  the  party  have  gRiW.  3. 13.  al 
been  guilty  of  no  gross  neglect,  but  have  used  all  reasonable  care  (OB-  F.  Suit, 
and  diligence  in  inquiring  after,  pursuing,  and  apprehending  the  ^jf  ^  ^^ 
felon,  he  ought  to  be  allowed  to  have  made  sufficient  fresh  suit,  S. P.* C*  62.16.5, 
Whether  any  hue  and  cry  were  levied  or  not,  and  whether  such  Qu. Hot.  64,65, 

offender 
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offender  were  taken  by  means  of  such  pursuit,  or  without  any  as- 
sistance from  it. 

As  to  the  Third  Particular,  viz.  By  whom,  and  .in  what 
manner,  such  fresh  suit  shall  be  inquired  and  adjudged; 

(a)  4  Edw.  4.  Sect.  52.  It  seems(a)  that  it  is  usual  and  proper  to  make  such 
s^p  c  ifi«       inquiry  by  the  same  jury  that  tries  the  principal  matter;  and  it  is 

certain  that  upon  the  finding  of  the  fresh  suit  by  such  jury,  the 
court  may  award  a  restitution :  and  in  such  cases  wherein  the  ap- 
pellee is  condemned  without  any  trial,  as  where  he  is  convicted  by 
his  own  confession,  or  outlawed,  or  stands  mute,  &c.  it  seems 

(b)  8  H.  4. 1.  that  the  court  may  make  such  inquiry,  by  any(6)  inquest  of  office 
2Rich.  s!  13.  returned  for  such  purpose,  and  on  their  finding  the  fresh  suit 
10  H.  4.  d.  award  a  restitution  :  but  in  either  case  such  inquest  is  but  an  in- 
?**p  V  quest(c)  of  office,  and  perhaps  is  not  absolutely  necessary,  but 

(c)  S  P.  C.  required  chiefly  for  the  satisfaction  of  the  conscience  of  the  judges, 
166.  and  see  the  in  a  matter  which,  if  they  think  fit,  they  may,  by  the  purport  of 
books  cited  to  some  authorities,  (</)  examine  themselves,  as  they  generally  may, 
irtms  secfion  ^^  (according  to  some(e)  opinions)  any  matters  whatsoever  inquir- 
aud  Rastal,  52,  able  by  an  inquest  of  office,  especially (/)  if  tlfe  parties  interested 
^3.  in  the  thing  in  question  be  willing  that  they  should  do  so :  and 
Cor.^79.  392.  agreeably  bereto  it  is  holden,  in  the  best  authors,  (g)  that  the 
(e)  14  H.  9.  4.  judging  of  fresh  suit  lies  in  the  discretion  of  the  court;  and  there 
3  H.  6.  29.  is  a  case(A)  wherein  a  writ  of  restitution  of  the  goods  stolen  was 
Yel  152^  actually  awarded,  without  making  any  inquiry  of  the  fresh  suit ; 
1  Browniow,  but  in  the  book  wherein  this  case  is  reported,  it  is  made  a  quare, 
214.                 whether  such  inquiry  ought  not  to  be  made  at  the  return  of  such 

1  Sid.  442.  :.  ^       ^        * 

Contra,  Latch.     ^"'• 

213.     3  Leonard,  150.  213.    (/)  C.  Jac.  415.    2  Saund.  106, 107.     (g)  Sum.  185.     S.  P.  C  62. 

(/t)  21  E.  4.  16.     F.  Corone,  42.     B.  F.  Suit,  4.     Vide  S.  P.  C.  166.     2  Leon.  108. 

As  to  the  Fourth  Particular,  viz.  How  far  the  appeal 
must  be  prosecuted  in  order  to  intitle  the  appellant  to  a  restitu- 
tion. 

Sect.  53.  It  seems  that  anciently,  the  appellant  could  in  no 
(t)  44  Edw.  3.  case  be  intitled  to  a  restitution,  unless  (i)  the  appellee  were  at- 
^'  „  tainted  at  his  suit ;  and  therefore  if  several  appeals  were  com- 
162.318^319.  nienced  against  the  same  person  by  several  plaintiffs,  and  the 
Avowry,  151.  appellee  were  attainted  at  the  suit  of  one  of  them,  no  (k)  other 
^(^'  ^'  ^^^'  ^^^^^  have  a  restitution,  because  the  appellee  (/)  being  once  at- 
(k)  F.Cor.  95.  tainted,  could  not  be  afterwards  attainted  again  :  But(w)  it  seems 
(i)  Vide  infra  in  to  be  settled  at  this  day,  that  there  is  no  such  necessity  that  the 
the  chaptercon-  appellee  be  attainted  at  the  suit  of  the  appellant ;  and  therefore, 
me'ttir^"^"  ^"  ^^  t^^  ^^^^  above-mentioned,  after  such  attainder  at  the  suit  of 
Contra,  one  appellant,  it  shall  be  inquired  by  an  inquest  of  office,  whe- 

?^*s%  r  166  ^^^^  ^^^  appellee  were  guilty  of  the  facts  complained  of  in  the 
7  H.  4.  31.  other  appeals,  and  made  fresh  suit,  &c.  and  upon  such  matter 
F.  Cor.  81. 194.  fouiid  by  such  inquest,  a  restitution  shall  be  awarded,  &c.  Also 
379, 380.  ^/^^  if  an  appellee  die  in  prison,  it  seems  that  the  like  inquiry  shall 

Forfeit.  15.^  ^^  made  by  inquest  of  office,  and  thereupon  a  restitution  awarded, 
S.  P.  C.  166.      &c.     And  (o)  if  an  appellee  be  outlawed,  or  have  the  benefit  of 

(o)  1  Hale,  540.  J,is 

21  Ed.  4.  16. 

10  H.  4.  5.  40  Assize,  39.  2  R..3.  13.  8  H.  4.  1.  26  Assize,  32.  F.  Cor.  42.  71.  191.  217.  379. 
466.    S.  P.  C.  166.    2  Leon.  108. 
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his  clergy  before  conviction,  or  stand  mute,  or  challenge  per- 
emptorily above  twenty  jurors,  or  break  from  prison,  perhaps  a 
restitution  shall  be  awarded  upon  such  an  inquest's  hnding  the 
fresh  suit,  without  any  farther  inquiry  whether  the  appellee  were 
guilty  or  not ;  because,  by  refusing  to  take  his  trial,  he   tacitly 
seems  to   admit  himself  guilty.      Also  if  one  bring  an  appeal 
against  two,  whereof  one   is  attainted,  and  the  other  acquitted  ; 
yet  (a)  it  seems  he  shall  have  a  restitution.     But  (b)  if  both  the  (a)S.P.C.i66. 
appellees  had  been  acquitted,  it  seems,  that  the  appellant  should  (6)  F.  Cor.  367. 
never  have  his  goods  again,  though  it  were  expressly  found  that  ^^^q  '  ^  ^"^'* 
they  were  his  goods,  but  he  shall  forfeit  them  to  the  king  for  his  5  Coke,  no. 
false  appeal.     But  qucere  if  this  ought  not  to  be  understood  of  S.P.  C.  186. 
such  goods  only  (c)  as  were  before  seized  to  the  king's  use,  as  ^^x^st.  2^<;7. 
having  been  waived,  &c. 

As  to  the  Fifth  Particular,  viz.  Whether  the  appellant's 
title  to  such  restitution  shall  be  preferred  ^o  any  subsequent  title 
gained  in  the  goods. 

Sect.  54.  It  seems  clear  that  the  appellant's  title  to  such  resti-  /^)s.  p.c  186. 
tution  shall  not  (d)  be  barred  by  any  seizure  of  such  goods,  as  5  Coke,  109. 
being  waifs,  or  estrays,  or  the  goods  of  felons,  &c.  nor  (e)  even  21  Ed.  4. 16. 
by  a  sale  of  them  bondjide  made  in  market  overt,  &c.  si^he  books 

cited,  sect.  49.    Qu.  Het.  64,  65.    F.  Avowry,  151.    Cor.  71.  318,  319.    B.App.  24.    (e)  Key  ling,  34. 
47.    Qu.  Moor,  360.   Poph.  84.    1  And.  344.    1  Hale,  543,  544. 

And  by  the  like  reason  it  is  certain,  that  the  prosecutor  of  an 
indictment,  since  the  statute  of  21  Hen.  8.  c.  11.  set  forth  more 
at  large  in  the  next  section,  shall  not  be  barred  of  his  restitution 
by  any  such  seizure,  or  sale  in  market  overt,  &c.  (1) 

As  to  the  Sixth  Particular,  viz.  Whether  there  shall  be  a 
restitution  of  the  goods  stolen,  upon  any  other  prosecution  be- 
sides that  of  appeal. 

Sect.  55.  It  seems  to  be  clearly  agreed  (y^  that  by  the  com-  (/)4H.  7. 5. 
mon  law  it  could  not  be  had  upon  any  other  prosecution  whatso-  ^'p^n^h^^^^' 
ever:    but  to  remedy  this  inconvenience,  it  is  enacted  by  21  i65.  i67. 
Hen.  8.  c.  11.  '*  That  if  any  felon  or  felons  do  rob,  or  take  away  Summary,  212. 
'*  any  money,  goods,  or  chattels,  from  any  of  the  king's  subjects,  }^^^-  ^ff' 
"  from  their  persons  or  otherwise,  within  this  realm,  and  thereof  ' 

"  the  said  felon  or  felons  be  indicted,  and  after  arraigned  of  the 
"  said  felony,  and  found  guilty  thereof,  or  otherwise  attainted  by 
**  reason  of  evidence  given  by  the  party  so  robbed,  or  owner  of 
'*  the  said  money,  goods,  or  chattels,  or  by  any  other  by  their 
"  procurement ;  that  then  the  party  so  robbed,  or  owner,  shall  be 
"  restored  to  his  said  money,  goods  and  chattels ;  and  that  as 
"  well  the  justices  of  gaol-delivery,  as  other  justices,  afore 
"  whom  any  such  felon  or  felons  shall  be  found  guilty,  or  other- 
"  wise  attainted,  by  reason  of  evidence  given  by  the  party  so 
"  robbed,  or  owner,  or  by  any  other  by  their  procurement,  have 
*'  power  by  the   said   act  to  award,  from  time  to  time,  writs  of 

"  restitution 

(1)  For  market  overt,  see   4  Coram.  449.     2  miles  thereof,  shall  not  alter  the  property.— But 

Inst.  713.    Mirror,  c.  1.  s.  3.   Cro.  Jac.  68.  God-  respecting  pawnbrokers,  vide  30  Geo,  2.  c.  24. 

bolt,  131.     5  Rep.  83.    12  Modern,  521.  and  by  and  24  Geo.  3.  c.  42.  and  the  case  of  Parker  v. 

1  Jac.  1.  c.  21.  the  sale  of  any  goods  wrongfully  Patrick,  5  Term  Rep.  175. 
taken  to  any  pawnbroker  in  London,  or  within  two 
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"  restitution  (2)  for  the  said  money,  goods,  and  chattels,  in  like 
♦  "  manner  as  though  any  such  felon  or  felons  were  attainted  at 

"  the  suit  of  the  party  in  appeal." 

(a)S,P.C.  167.  Sect.  56,  Sir  William  Staundford,  (o)  in  his  construction  of 
1  Hale,  545.  t^jg  statute,  seems  to  incline  to  an  opinion,  that  the  party  may 
have  a  restitution  by  virtue  of  it,  without  making  any  fresh  suit ; 
and  this  seems  to  be  agreeable  to  practice,  and  the  purport  of 
the  first  part  of  the  statute,  which  seems  to  require  no  more  in 
order  to  entitle  the  party  to  a  restitution,  than  that  the  indicted 
be  found  guilty  (3)  or  otherwise  attainted  by  his  evidence,  &c. 
Yet  if  it  shall  plainly  appear  to  the  Court,  that  the  party  hath 
been  guilty  of  gross  neglect  in  prosecuting  the  offender,  it  may 
reasonably  be  argued,  that  he  is  not  entitled  to  a  restitution ;  for 
the  latter  part  of  the  statute,  by  ordaining  that  writs  of  restitu- 
tion shall  be  awarded  as  though  the  felon  had  been  attainted  in 
an  appeal,  seems  to  imply,  that  it  is  a  sufficient  favour,  within 
the  intention  of  the  makers  of  the  statute,  to  the  prosecutor  of 
an  indictment,  to  give  him  a  like  remedy  for  a  restitution  of  his 
goods,  as  the  common  law  gave  to  the  plaintiff  in  an  appeal. 

(6)  Sup. s.  50,         But  it  is  certain,  (6)  that  the  plaintiff  in  an   appeal,  who  ap- 
51, 52.  pears  to  have  been  guilty  of  such  a  neglect,  cannot  demand  a 

restitution  by  the  common  law.  And  the  construction  I  would 
contend  for  will  appear  the  more  reasonable,  if  it  be  considered, 
that  it  hardly  can  be  imagined  to  be  the  intention  of  the  makers 
of  the  statute,  to  give  the  party  a  greater  benefit  from  a  convic- 
tion grounded  on  his  own  evidence,  as  a  conviction  on  an  in- 
dictment may  be,  than  from  a  conviction  on  the  evidence  of 
others,  as  a  conviction  in  appeal  must  be. 

IJowever,  if  it  shall  appear  to  the  Court,  upon  the  evidence  at 
the  trial  or  otherwise,  that  the  party  has  been  reasonably  diligent 
in  prosecuting  the  offence,  I  readily  grant  that  the  justices  may, 
if  they  think  fit,  in  their  discretion  award  a  restitution,  without 
making  any  inquiry  concerning  the  fresh  suit.  But  this  seems 
to  be  no  more  than  they  may  also  do  in  appeal,  if  they  think  fit, 
as  I  have  already  more  fully  endeavoured  to  shew  in  section 
fifty- two. 

As  to  the  Seventh  Particulaii,  viz.  Whether  there  shall  be 
a  restitution  to  any  goods  not  mentioned  in  the  appeal. 

F.  Corone,  100.       Sect.  .57-  There  is  no  doubt,  but  that  if  a  man  be  robbed  of 

s"i""t%^V^^^'   ^^^^^'^1  goods  by  the  same  person,  either  at  the  same  or  different 

5  Coke,  110.       times,  and  such  goods  be  seized  as  waifs,  &c.  and  afterwards 

S.  P.  S.  186.      the  party,  in  his  appeal  for  the  robbery,  mention  some  of  those 

1  Hale,  538.       goods  only,  and  omit  the  rest,  and  the  appellee  be  convicted,  &c. 

the  appellant  shall  be  restored  to  such  of  the  goods  only  as  were 

mentioned  in  the  appeal,  and  the  rest  shall  be  confiscated,  not 

only  in  respect  of  that  favour  which  the  law  presumes  that  the 

appellant  beareth  to  the  felon,  in  making  the  charge  against  him 

easier 

(2)  There  has  been  no  writ  of  restitution  sued  (3)  In  the  particular  case  of  horse-stealing,  it  is 

out  these  200  years. — If  the  goods  are  produced  enacted  by  31  Eliz.  c.  12.  that  where  horses  are 

at  the  trial,  the  Court  will  order  them  to  be  re-  stolen  and  sold  in  open  market,  and  the   owner 

stored  to  the  owner,  and  if  not  restored,  the  owner  claims  them  again  within  six  months,  and  pays  the 

may  after  prosecution  recover  them,  from  the  per-  buyer  as  much  as  they  cost  him,  he  shall  have 

son  who  converts  them,  by  an  action  of  trover.  them  again,  without  prosecution. 
Loft.  88.    Vide  Harris  v.  Shaw,  B.  R.  H.  349. 
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easier  than  it  ought  to  have  been,  which  might  possibly  have 
given  him  an  opportunity  to  have  escaped,  but  also  because,  as 
it  seemeth,  the  restitution  ought  regularly  to  be  grounded  on  the 
record  of  the  appeal ;  and  by  that  no  other  goods  can  appear  to 
have  been  stolen  than  what  are  mentioned  in  it : 

But  whether  an  appellant,  who  had,  before  his  appeal  brought.  Vide  sup.  sect. 
lawfully  regained  the  possession  of  his  goods  stolen,  shall  forfeit  ^^-  ^*- 
to  the  king  such  of  them  as  he  leaves  out  of  his  appeal,  doth 
not  clearly  appear  from  the  principal  (a)  case  concerning  this  (a)  F.  Cor,  lOO. 
matter,   nor  from  any  of  the  books   above  cited,  which  seem 
chiefly  to  rely  on  the  authority  of  it. 

But  there  is  a  special  (b)  case  wherein  the  appellant  shall  reco-  (6)  Vide  F. 
ver  things  which  were  neither  stolen  from  him,  nor  mentioned  in  S°p^^^^:    go 
his  appeal ;  as  where  the  appellee  sells  (c)  the  things  stolen,  or  pjop^  34,  ' 
exchanges  (c?)   them   for  some   other  thing,    before   the   appeal  2Bulst.3io. 
brought,  and  the  money  taken  on  the  sale,  a  thing  given  in  ex-  /^A?^rj-^^?fii 
change,  are  seized  to  the  king's  use,  &c.  in  which  case  they  shall 
be  delivered  to  the  appellant,  on  the  conviction  of  the  appellee, 
though  they  were  never  in  his  possession  before ;  for  he  appears 
to  be  in  no  manner  of  fault,  and  there  is  no  reason  that  he  should 
be  prejudiced  by  the  act  of  the  felon.     And  I  take  it  for  granted, 
that  in  all  these  cases  the  law  is  the  same  at  this  day  in  relation 
to  a  restitution,  by  force  of  the  above  cited  statute  of  £1  Hen.  8. 
to  the  prosecutor  of  an  indictment.  (4) 

And  now  I  am  come  to  an  Appeal  of  Rape. 

For  the  better  understanding  of  the  nature  whereof,   I  shall 
consider, 

1.  By  whom,  and  in  what  manner  it  may  be  brought. 

2.  In  what  county. 

3.  Within  what  time. 

As  to  the  First  Point,  viz.  By  whom  and  in  what  manner 
an  appeal  of  rape  may  be  brought. 

Sect, 

(4)  A  bank  note  of  fifty  pounds  was  stolen  from  viction  cannot  recover  the  value  of  them  in  trover 

Golightiy  by  one  Ferguson.     On  his  being  appre-  from  a  person   who  purchases  them  in    market 

hended,  several  articles  of  silver  plate,  a  bank  note  overt,  and  sells  them  again  before  conviction,  not- 

for  twenty  pounds,  and  ten  guineas  in  gold,  were  withstanding  the  owner  give  him  notice  of  the 

found  upon  him,  produced  on  the  trial,  and  placed  robbery  while  they  are  in  his  possession  ;  for  in 

in  the  custody  of  Mr.  Reynolds,  the  clerk  of  the  order  to  maintain  trover  the  plaintiff  must  prove 

arraigns.     Golightly  gave  evidence  against  Fergu-  that  the  goods  were  his  property,  and  that  while 

son  at  the  Old  Bailey,  and  he  was  convicted  of  they  were  so  they  came  to  the  defendant's  pos- 

steallng  the  fifty  pounds  bank  note.     The  owner  session :  but  he  has  a  right  to  the  restitution  of 

demanded  restitution  from  Ileynolds  of  the  goods  the  goods  in  specie,  and  perhaps  might  recover 

found  upon  Ferguson,  but  as  they  were  not  the  damages  against  the  person  who  is  fixed  with  the 

identical  goods  which  Golightly  had  lost,  Reynolds  goods  after  conviction  and  refusal  to  deliver  them, 

refused  to  restore  them.      But  on  trover   being  Horwood  v.  Smith,  2  Term  Rep.  750.     And  if  a 

brought  before  Lord  Mansfield,  they    were    or-  person  obtain  goods  by  false  pretences  and  pawn 

dered  to  be  restored,  they  being  the  produce  of  them,  and  on  conviction  of  the  offender  the  original 

the  fifty  pounds  bank  note.  Loft.  90.     So  where  owner  get  possession  of  them  again,  the  pawn- 

a  man  had  stolen  cattle  and  sold  them,  the  money  broker  may   recover  them  back  by  an  action  of 

they  produced  was  restored  to  the  owner  of  the  trover  from  the  original  owner;  for  the  21  Hen.  8. 

cattle.  Noy,  128.     And  the  same  of  gold   stolen  c  11.  only  gives  restitution  on  a  conviction  of  fe- 

and  changed  into  silver.    Cro.  Eliz.  661.     But  the  lony,  and  not  on  a  conviction  of  fraud.   Parker  v. 

owner  of  goods  stolen  prosecuting  the  felon  to  con-  Patrick,  5  Term  Rep.  175. 

R  2 
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(a)  Bract.  147.  'S'ec^  58.  It  seems  (a)  that,  by  the  common  law,  it  might  be 

Fleta,  1.1.C.25.  brought  by  any  women  who  had  been  ravished,  against  the  ra- 

2  i^  t  180  visher,  whether  such  person  ravished  were  the  nief  (6)  of  the 
See  B.  1.  c.  16.  ravisher,  or  a  free  woman,  and  whether  she  were  a  virgin,  wife, 

S.7.  or  widow.     Neither  (c)  do   I  find  that  she  could  be  barred  of 

^°"*'"*»  her  appeal  at  the  common  law,  for  consenting  after  the  rape  to 

Co.  Lit.  123.  the  ravisher,  as  she  may  (d)  be  at  this  day,  by  force  of  the  sta- 

(6)  Littleton,  tutes  of  Westminster  the  Second,  c.  34.  and  6  Rich.  2.  c.  6.   But 

^  ^^^-  it  seems  that  a  woman  lawfully  married,  can  neither  {e)  by  the 

F.  Corone,  17.  common  law,  nor  by  force  of  any  statute,  bring  such  an  appeal 

S.  P.  C.  98.  without  her  husband,  as  one  married  de  facto  only,  and  not  de 

(^)  Vide  Brae-  ^^e,  perhaps  may. 

S.P.  C.'dl.  148.  (d)  Vide  2  Inst.  433,  434.  1  Hale,  632.  Infra,  s.  59,  60,  61.  (e)  8  H.  4.  21. 
llH.  4.  14.     S.  P.C.98. 

Sect.  59'  But  howsoever  the  common  law  might  stand  in  rela- 
tion to  appeals  of  rape,  it  seems  that  they  were  wholly  taken  away 
by  the  statute  of  VV^estminster  the  First,  c.  13.  by  which  the  offence 
of  rape  was  reduced  to  trespass  only,  and  consequently  punish- 
able by  an  action,  or  indictment,  of  trespass :  but  afterwards, 
appeals  of  rape  were  given  again  by  the  statute  of  Westminster 
the  Second,  c.  34.  by  which  it  is  enacted,  "  That  if  a  man  from 
*'  thenceforth  do  ravish  a  woman  married,  maid,  or  other,  where 
"  she  did  not  consent,  neither  before  nor  after,  he  shall  have 
"judgment  of  life  and  member.  And  likewise  where  a  man 
"  ravisheth  a  woman  married,  lady,  damsel,  or  other,  with  force, 
"  although  she  consent  after,  he  shall  have  judgment  as  before  is 
"  said,  if  he  be  attainted  at  the  king's  suit,  and  there  the  king 
"  shall  have  the  suit." 

(c)  47  Assize, 6.  Sect.  60.  It  seems  to  be  so  clear  (c)  that  this  statute  impliedly 
Littleton,  sect,  gives  an  appeal  to  the  woman  who  does  not  consent  to  the  ra- 
2  Inst.  433.  visher,  that  it  seems  needless  to  endeavour  to  prove  it ;  but  it  is 
S.  P.  C.  681.  observable,  {d)  that  the  statute  does  not  restore  the  old  common 
Contra,  Jaw  in  relation  to  such  appeals,  as  it  would  have  done,  if  it  had 
B.  Coroiie  1*69.  ^^^y  repealed  the   abovementioncd   statute  of  Westminster  the 

(d)  Vide  sup.  First,  c.  13.  but  makes  a  new  law  in  relation  to  them;  from 
c-io.s.b'i.  whence  it  follows  that  all  appeals  of  rape,  at  this  day,  must  (e) 
26.       ^    *      conclude  contra  formam  statuti. 

F.  Endit  18.     Djrer,  202.     Vide  infra,  s.  70, 

Sect.  6\.  It  is  farther  enacted  by  6  Rich.  2.  st.  1.  c.  6.  in  the 
following  words  :  "  Against  the  offenders  and  ravishers  of  ladies, 
and  the  daughters  of  noblemen,  and  other  women  in  every  part 
of  the  realm,  in  these  days  offending  more  violently,  and  much 
more  than   they  were    wont:"   it  is  ordained  and  established, 
5  Ed.  4. 6.         «  That  wheresoever  and  whensoever  such  ladies,  daughters,  and 
Bro.  Pari.  89.     "  Other  women   aforesaid   be  ravished,  and  after  such  rape  do 
1 H.  6. 1.  "  consent  to  such  ravishers,  that  as   well  the  ravishers  as  they 

"  that  be  ravished,  and  every  of  them,  be  from  thenceforth  dis- 
"  abled,  and  by  the  same  deed  be  unable  to  have  or  challenge  all 
"  inheritance,  dower,  or  joint  feoffment  after  the  death  of  their 
*'  husbands  and  ancestors.  And  that  incontinently  in  this  case, 
"  the  next  of  the  blood  of  those  ravishers,  or  of  them  that  be 
*'  ravished,  to  whom  such  inheritance,  dower,  or  joint  feoffment 
"  ought  to  revert,  remain,  or  fall  after  the  death  of  the  ravisher, 
'*  or  of  her  that  is   so  ravished,  shall  have  title ;  that  is  to  say, 

''  after 
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**  after  the  rape  to  enter  upon  the  ravisher,  or  her  that  is  ra- 
**  vished,  and  their  assigns,  and  land-tenants,  in  the  same  inheri- 
'*  tance,  dower,  or  joint  feoffment,  and  the  same  to  hold  in  state 
''  of  inheritance  :  and  that  the  husbands  of  such  women,  if  they 
**  have  husbands,  or  if  they  have  no  husbands  in  life,  that  then  the 
**  fathers,  or  other  next  of  their  blood,  have  from  thenceforth  the 
**  suit  to  pursue,  and  may  sue  against  the  same  offenders  and  ra- 
'♦  vishers  in  this  behalf,  and  to  have  them  thereof  convict  of  life 
**  and  of  member,  although  the  same  women  after  such  rape  do 
**  consent  to  the  said  ravishers.  And  the  defendant  in  this  case 
"  shall  not  be  received  to  wage  battle,  but  the  truth  of  the  matter 
*'  shall  be  tried  by  inquisition  of  the  country  :  saving  always  to  our 
"  lord  the  king,  and  to  other  lords  of  the  realm,  all  their  escheats  of 
"  the  said  ravishers,  if  peradventure  they  be  thereof  convict."  (5) 

In  the  construction  of  these  statutes  the  following  points  have 
been  holden. 

Sect.  Q'l.  First.  That  (a)  in  an  appeal  brought  upon  it  by  a  («)  u  H.  4. 13. 
husband  for  the  rape  of  his  wife,  it  is  a  good  plea,  that  the  ap-  b.  rariia!  89!^' 
pellant  and  woman  ravished  w^ere  never  lawfully  married  ;  w  hich 
shall  be  tried  by  the  bishop's  certificate,  who,  if  the  marriage 
were  unlawful,  by  reason  of  a  precontract,  &c.  ought  to  certify 
against  the  appellant. 

Sect,  QS.  Secondly.  That  there  is  no  (6)  necessity  to  allege,  (6)  11 H. 4. 14, 
that  the  woman  did  consent  to  the  ravisher,  in   a  count  which  ^;^"^-  ^^* 
rehearses  the  statute,  and  concludes  that  the  rape  was  against  g  p  q  gi. 
the  form  of  it ;  which  implies,  that  the  woman  consented,  &c.       Dy.  312.  202. 

Sect.QA.  Thirdly.  That(c)  if  a  woman  who  hath  neither  (c)  2  Inst. 434. 
husband  nor  father  be  ravished  by  her  next  of  kin,  and  consent  Y'^^^^P*  ^^^^' 
to  him,  the  next  of  kin  to  the  ravisher  shall  have  the  appeal.  -^  jj^ie^  53^^ 

Sect.Qo.    Fourthly.    That  {d)  whosoever  happens  at  the  (d)S.  P.C.  6I. 
time  to  be  next  heir  to  the  person  so  ravished,  and  consenting,  («) F.Assize,  27. 
&c.  shall  have  the  appeal,  and  also  enter  (e)  into  the  lands  of  the  9H.7.23* 
person  ravished,  and  retain  them  against  any  other  who  shall  L.  Quin. 
afterwards  happen  by  matter  ex  post  facto  to  become  heir;  and  ^^;'}-^^v^^- 
therefore  where  a  woman,  having  issue  only  a  daughter,  consents  gg  -^37 
to  a  ravisher,  and  the  daughter  enters,  and  then  a  son  is  born  to  2  Coke,  61,  62. 
such  woman,  the  daughter  shall  retain  the  lands,  because  she  Plowden,  66. 
took  them  by  virtue  of  a  title  given  by  the  statute  which  first        ^  ' 
vested  in  her  as  a  purchaser,  and  never  was  in  any  ancestor. 

Sect.  66.  Fifthly.  That  (/)  the  next  in  remainder  or  rever-  ^^J^'^^^^/ 
sion,  to  whom  the  lands  of  the  woman  who  consents  to  a  ra-  59, 60. 
visher  would  come  if  she  were  dead,  shall  enter  and  retain  her  B.  Ent.  Cong. 
lands  by  virtue  of  the  statute,  provided  he  be  of  kin  to  her,  albeit  5^^  4. 5. 

another  f.  Assize,  27. 

(5)  The  offence  of  Rape,  raentioned  in  these  sla-  times  for  women  possessing  property  to  be  forcibly 
tutes,  is  obviously  not  the  offence  now  understood  carried  off,  or,  as  the  legal  phrase  expressed  it, 
by  that  term, — the  mere  carnal  knowledge  of  a  "  ravished"  from  their  friends,  and  either  intimi- 
female  by  force  ;  but  it  means  the  offence  of  for-  dated  or  persuaded  into  a  marriage  with  the  ra- 
cibly  carrying  off  and  detaining  the  persons  of  visher.  The  object  of  the  above  statutes  was 
women  with  a  view  to  compel  them  to  marry  or  evidently  to  takeaway  the  temptation  to  such  con- 
cohabit  with  the  wrongdoer,  and  thereby  obtain  duct  by  making  it  a  forfeiture  of  the  woman's 
possession  of  their  property.  As  the  enactments  estate  for  her  to  give  a  subsequent  consent  to  such 
of  new  laws  are  frequently  the  best  expositors  of  rape.  And  how  easily  women  forgive  offenders  of 
the  contemporaneous  manners  of  the  age,  we  may  this  description,  is  illustrated  by  a  well-known 
infer,  that  it  was  no  uncommon  thing  in  ancient  Roman  story. 
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another  person  be  nearer ;  yet  it  seems,  that  the  persons  so  en- 
titled to  the  lands  cannot  have  an  appeal  of  rape,  where  there  is 
another  nearer  of  kin ;  for  though  the  clause  relating  to  the  entry 
into  the  lands  seems  to  entitle  such  of  the  next  of  kin  to  whom 
the  inheritance  would  fall  after  the  death  of  the  party,  whether 
they  be  absolutely  nearest  or  not,  yet  the  clause  relating  to  the 
appeal  seems  to  extend  to  none  but  the  husband,  or  father,  or 
very  next  of  kin. 

(a)L.Quin.  Sect.  67.   Sixthly.    That  it  is  not  (a)  sufficient  in  setting 

Plow^eif  42  ^"^^^^  ^^^  ^^^^^  ^^  ^^^  person  claiming  the  lands  by  virtue  of  the 
43.        '     '      statute,  to  say  in  general,  that  he  is  next  of  blood  to  whom  the 

inheritance  would  fall,  &c.  without  shewing  specially  in  what 

manner  he  is  so,  &c. 

(b)  L.  Quin.  Sect.  68.  Seventhly.  That  it  is  not  (b)  conclusive  evidence 

Edw.  4. 59, 60,  to  prove  the  woman's  consent  to  the  ravisher,  to  shew,  that  she 
B  Ent.  Cong.  ^^^'^^  ^'i^h  him  some  years  as  his  wife,  and  had  a  child  by  him, 
64.  if  all  the  time  she  was  under  his  power,  and  never  at  her  liberty. 

.  .  p  '   *   *  Sect.  69.  Eighthly.  That(c)  if  the  party  ravished  and  con- 

See  1  D.  Abr.*  senting  to  the  ravisher,  be  under  the  age  of  twelve  years,  she 
698.  699,700.  shall  not  lose  her  lands  by  the  intent  of  the  statute,  for  that  the 
1  Inst,  79.         consent  of  a  woman  under  that  age  is  looked  upon  as  given  by 

one  incapable  of  discretion,  and  therefore  is  not  regarded  by  the 

law. 

(d)S.P.  c.  61.       Sect.  70.  Ninthly.  That  {d)  in  appeals  brought  on  this  sta- 
B^^Ra^c  %  ^*     ^"^^'  ^^^  count  ought  to  rehearse  it ;  but  I  do  not  find  any  reso- 
lution cited  to  maintain  this  opinion.     It  is  true  indeed,  that  in 
the  Year-book  of  1 1  Hen.  4.  pi.  13,  14.  the  statute  is  recited  in 
an  appeal  granted  on  it :  but  it  is  not  there  said  to  be  necessary 
to  be  so  recited ;  neither  do  I  find  any  reason  given  why  an  ap- 
peal may  not  as  well  be  grounded  on  this  statute  without  reciting 
(e)  S.  P.  C.  81.  it,  as  on  the  statute  of  Westminster  the  second,  c.  34.  as  (e)  it  is 
B  Rape  4  ^      agreed  that  it  may  be.    If  it  be  said,  (/*)  that  the  common  law  gave 
(/)  Vide  5  H.  the  same  appeal  as  is  given  by  the  statute  of  Westminster  the  se- 
7. 17.  cond,  and  therefore  there  is  no  need  to  recite  it,  but  that  there 

never  was  such  an  appeal  at  the  common  law  as  is  given  by  the 
statute  of  Richard  the  Second,  and  therefore  the  appeal  grounded 
on  it  ought  to  recite  it,  it  may  be  answered,  that  the  said  statute 
(g)  Sup.  s.  59,    of  Westminster  {g)  does  not  revive  the  old  common  law  in  rela- 
^'  tion  to  such  appeals,  but  makes  a  new  law  in  relation  to  them : 

so  that  appeals  brought  upon  it,  do  altogether  as  much  depend 
upon  it,  as  those  brought  on  the  statute  of  Richard  the  Second 
(fc)5H.7. 17.    do  on  that.     Neither  (A)  does  there  appear  to  be  any  such  rule, 
6  mT  ^^^40   ^^^^  ^"  indictments,  or  actions  grounded  on  statutes  which  give  a 
'       *  remedy  in  cases  which  were  no  way  provided  for  by  law,  there -is 
a  necessity  to  recite  such  statutes  ;  and  indeed  at  best  it  seems 
but  surplus  to  recite  what  the  court  is  bound  ex  officio  to  take 
notice  of. 

As  to  the  Second  Point,  viz.  In  what  county  an  appeal  of 
rape  may  be  brought. 

(0  Sup.  sect.  Sect.  7 1'  There  is  no  doubt  but  that  this,  like  all  other  (i)  ap- 

^^'  ^^'  peals,  is  a  local  action,  and  consequently  ought  to  be  brought  in 

the  county  wherein  the  felony  was  done.     And  therefore  if  a  man 

take 
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take  a  woman  by  force  in  one  county,  and  carry  her  into  another, 
and  there  ravish  her,  the  appeal  («)  shall  be  brought  only  in  the  (a)  3  H.  7. 12. 
county  wherein  the  rape  was  committed;  for  the  taking  in  the  I'^ppeafa's 
other  was  no  more  than  a  trespass,  and  needs  not  be  taken  notice  s.'p.  C.  63. 
of  at  all  in  the  appeal  of  the  rape;  and  if  it  be,  is  only  looked  Summary,  1 86. 
upon  as  surplus. 

As  to  the  Third  Point,  vi2.  In  what  time  an  appeal  of  rape 
may  be  brought. 

Sect.  72.  It  seems,  that  at  this  day  it  may  be  brought  in  any 
reasonable  {b)  time,  the  judgment  (c)  whereof  lies  in  the  discre-  (6)S.  P.  C.  63, 
tion  of  the  court,  for  that  at  the  common  law  there  was  no  cer-  ^  h"X"^632^^* 
tain  time  limited  for  the  bringing  of  it;  and  the  statute  of  West-  (c)  Vide  supra, 
minster  the  first,  c.  13.  by  which  the  offence  of  rape  was  turned  s.5i,52. 
into  a  trespass,  and   forty  days  limited  for  the  suit  of  the  person  ^"'^l^^gg  ^^* 
ravished,  is  repealed  ;  and  the  statute  of  Gloucester,  c.  9-  which  Sup.  s.  33.  48. 
requires  that  appeals  be  brought  within  the  year  and  day,  extends 
only  to  appeals  of  death;  and  the  statute  of  Westminster  the 
second,  c.  34.  which  makes  rape  a  felony  again,  limits  no  time 
for  the  bringing  of  it,  but  leaves  it  to  the  construction  of  law, 
which  shall  be  agreeable  to  the  ancient  rules  of  law  in  such  points 
wherein  the  statute  is  silent. 

And  now  I  am  come  to  an  Appeal  of  Arson,  (d)  (d)  i  Inst.  288. 

Sect.  73.  But  the  learning  relating  to  it  seeming  to  be  altoge- 
ther obsolete  at  this  day,  I  shall  refer  the  reader  to  old  (e)  books  (e)  Fleta,  1. 1. 

^'or  it.  S:  ^^\  „     ^^ 

Brae.  1. 3.  c.  27. 

Having  thus  endeavoured  to  shew  in  what  courts  appeals  maybe 
brought,  and  the  several  kinds  of  them,  and  examined  the  particu- 
lars which  seemed  most  properly  to  come  under  the  consideration 
of  each  kind,  I  shall  now  proceed  to  examine  some  other  matters 
concerning  them,  wherein  I  shall  consider  them  all  together. 

1.  In  what  cases  the  appellant  and  the  appellee  are  to  appear 
in  proper  person,  and  where  by  attorney  or  guardian. 

2.  How  the  appellant  ought  to  declare. 

3.  How  he  may  be  nonsuited. 

4.  For  what  faults  the  writ  may  be  abated. 

5.  What  may  be  pleaded  in  bar  of  an  appeal. 

6.  Where  the  appellant  and  his  abettors  shall  reinder  damages 
to  the  appellee  for  a  false  appeal. 

7.  W^here  the  appellant  is  to  be  fined. 

As  to  the  FiKST  Point,  viz.  In  what  cases  the  appellant  and 
appellee  are  to  appear  in  proper  person,  and  where  by  attorney 
or  guardian. 

Sect.  74.  It  seems,  that  by  the  common  law,  neither  (J)  plain-  //)  2 last.  313. 
tiff  nor  defendant  in  any  appeal  whatsoever,  whether  of  felony  or  Carth.  55, 56. 
mayhem,  (g)  could  make  an  attorney,  but  must  appear,  either  by  l^^'^g'g'/g^' 
guardian  (A)  or  in  proper  person,  on  every  (i)  day  of  continuance;  b!  Att.  64. 78.* 
except  in  some  special  cases,  as  where  the  defendant,  being  con-  2Ri.  3. 13. 
victed  in  an  appeal  of  felony,  prayed  the  benefit  of  his  clergy,  and  ^-^^^PiP^^^^- 

tl^^  (^)  2  Inst.  313. 
F.  N.  B.  27.     Con.  F.  Attor.  104.     21  H.  7.  39,    (h)  Sup.  s.  30.     (.)  1  H.  7.  27.    F.  UUag.  34. 
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the  plaintiff  replied,  that  he  had  been  twice  married,  in  which 
V^Au  ^?Q  Qo  ^^^^  ^^  might  (a)  be  admitted  to  go  on  with  the  suit  by  attorney, 
40  Ed.  3.  42.  *  because  he  had  nothing  more  to  do  but  to  get  a  certificate  of  the 
S.P.  C.  135.  bigamy  from  the  bishop,  which,  as  it  was  (6)  said,  any  stranger 
Jb^^f'u^^'  ^^'  "^^S^^  procure  as  well  as  the  plaintiff.  Sed  quare ;  for  it  is  said, 
S.  P.  C.  135.  *  (^)  ^^^^^  none  can  demand  execution  but  the  plaintiff,  and  that  the 
F.  Corone,  13.  plaintiff  cannot  do  it  but  in  proper  person  ;  from  whence  it  seems 
(^)|^^^W'^'  reasonable  to  argue,  that  he  ought,  in  all  other  cases,  as  well  to 
(d)  8^Edw.4.3.  c^rry  on  his  suit  in  proper  person.  But  it  seems ((/)  clear,  that  after 
F.  Attorney,  24.  a  defendant  is  acquitted,  he  may  appear  by  attorney  for  the  reco- 
Yl\k^\v  ^q^^'  ^^^y  ^^  ^^^  damages  against  the  abettors,  &c.  And  it  is  enacted 
60  (^)  by  3  Hen.  7.  c.  1.  "  That  the  appellant,  in  any  appeals  of 

Carthevv,  56.  "  murder  or  the  death  of  a  man,  where  battle  by  the  course  of 
Skinner,  670.  «  common  law  lies  not,  may  make  attorney  and  appear  in  the 
must^ appea"  "  same,  in  the  said  appeals  after  they  be  commenced,  to  the  end 
once  personally,  **  of  the  suit  and  execution  of  the  same."  But(/")  if  a  defendant 
before  he  can  q^  plaintiff  appear  and  plead  by  attorney  where  they  ought  not, 
ne„  "    and  the  court  receive  the  plea  and  adjourn  the  cause,  it  seems. 

Skinner,  48.  that  the  appeal  is  discontinued,  because  such  appearance  w-as 
Carthew,  394.    merely  void  in  law. 

79    *^*^*^^'       "^^  ^^  ^^  Second  Point,  viz.  In  what  manner  the  appellant 

(ft)  Rastal  and  ought  to  declare;  I  shall  refer  the  reader  for  precedents  of  counts 

Coke's  Entries,  in  appeal,  to  Staundford's  (g)  Pleas  of  the  Crown,  and  the  Book 

•*nd  A^Jjr^'  (?)  of  Entries,  and  shall  in  this  place  consider  only  the  following 

Trera.i5'to33.  particulars. 

1.  In  what  manner  such  count  must  pursue  the  writ. 

2.  How  it  ought  to  set  forth  the  substance  and  matter  of 
fact. 

3.  How  the  circumstances  of  time  and  place. 

4.  Whether  one  and  the  same  count  ought  to  be  against  those 
who  do  not  appear  as  well  as  against  those  who  do  appear,  and 
against  the  accessaries  as  well  as  the  principals. 

As  to  the  First  Particular,  viz.  In  what  manner  the  count 
in  appeal  must  pursue  the  writ. 

Sect.  15.  I  shall  take  it  for  granted,  that  this,  like  all  other 
/•\  D-  u  o  «.  counts  in  other  actions,  must  in  substance  ii)  agree  with  the 
writ,  wnicli  shall  be  abated,  it  the  count  vary  from  it  m  any  ma- 
terial point.  And  therefore,  in  a  common  appeal  of  death,  if  the 
(V)  B.  App.  12.  ^PP^l^ai^t  declare,  that  the  appellee  traitorously  killed  the  person 
45  Ed.  3.  ^5.  deceased,  as  he  was  going  to  succour  the  king  in  his  wars,  the 
21  Ed.  3.  i?3.  writ  shall  be  abated,  {k)  because  that  contains  no  charge  of  trea- 
(0  F.  Cor.  110,  ^^"*  "^^  ^^^^  *^  ^^'^  plaintiff,  in  an  appeal  of  mayhem,  declare 
Sup.  s.  20.  that  the  appellee  beat  as  well  as  maimed  him,  the  writ  shall  be 

abated,  (/)  because  that  mentions  not  any  battery. 

As  to  the  Second  Particular,  viz.  In  what  manner  the 
count  in  appeal  ought  to  set  forth  the  substance  and  manner  of 
the  fact ;  I  shall  observe  the  following  particulars. 

Sect.  76.  First,  That  where  several  are  present  at  the  fact, 

and 
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and  one  only  actually  does  it,  and  the  others  abet  and  encourage  (a)  ii  H.  4. 13. 
him,  it  is  in  the  election  of  the  plaintiff,  either  to  suppose  («)  in  |^''^^^;  ^^ 
his  declaration,  that  every  one  of  them  did  the  fact,  because  in  Sup.s.'i9.' 
such  a  case  the  act  of  one  is,  in  the  judgment  of  the  law,  the  act  Summary,  i87. 
of  all ;  or  to  shew  the  special  (b)  manner  of  the  case  as  in  truth  P^s^,  c.^^29.  ^^ 
it  was,  and  set  forth  the  fact  to  have  been  done  only  by  the  per-  F.Cor.  97!'2i6. 
son  who  did  it,  and  the  others  to  have  been  his  abettors,  &c.         40  Assize,  25. 

44  Ed.  3.  38. 
llastal,  43.  45.  46,  47.      Coke's  Entries,  57,  &c.     See  the  Case  of  Midwinter  and  Sims,  Foster,  Crown 
Law,  3d.  edit.  415. 

Sect,  77.  Secondly,  That  no  periphrasis,  (c)  or  circumlo-  ^^^  D^er/2^61*. 
cution  whatsoever,  will  supply  the  want  of  those  words  of  art  Farresly,  16. 
which  the  law  hath  appropriated  for  the  description  of  the  offence ;  Cro.  Jac.  20. 
from  whence  it  follows,  that  an  appeal  of  death  cannot  (d)  amount  f ^£^^'4'  fj' 
to  a  charge  of  murder  without  the  word  murdravit,  let  it  be  never  (g)  s.*  p".  c.  82. 
so  exact  and  particular  in  setting  forth  the  malice  and  all  other  24.  96. 
circumstances  of  the  killing ;  neither  (e)  can  an  appeal  of  rape  be  l^^'  ^  ^^' 
sufficient  without  the  word  rapuit ;  nor  (/)  an  appeal  of  larceny  1  inst.  124. 
without  the  word  cepit ;  nor  ig)  an  appeal  of  mayhem  without  the  (/)  Endict.  2.8. 
word  mauhemiavit ;  nor  any  {h)  of  the  appeals  above-mentioned  f*  ^-  ^  ^^' 

.,  ",  1^7      '   \  Summary,  207. 

Without  the  \vord  jelomce.  (g)  sup.  s.  i7. 

{h)  S.  P.  C.  91. 
96.  Summary,  206,  207.  20  H.  7.  7.  1  Bulst.  93.  Cro.  Jac.  20.  Dyer,  202.  Qu.  IH.  6. 1.  Con. 
F.  Endict.  26.     Dyer,  69. 

Sect.  7S.  Thirdly,  That  in  every  appeal  of  larceny  (i)  it  S  55^*^^'^^' 
must  expressly  appear  whose  the  goods  were  that  were  stolen;  (fc)  f.  Endict. 
and  in  every  appeal  of  death,  (A)  who  the  person  was  that  was  10. 
killed;  because  otherwise  it  cannot  appear  that  the  plaintiff  is  t'^x^'-^^'q^^' 
entitled  to  the  appeal;  yet  an  indictment  de  morte  (/)  ciijusdam  (i)Sum.io7.' 
igiioti,  or  for  feloniously  stealing  {m)  the  goods  cujusdam  ignoti,  is  22  Assize,  24. 
good  ;  for  it  is  sufficient,  that  the  person  injured  was  under  the  e'J?^°!!^' ?o^* 

4.    \'  r  4.U     ^  S.  p.  C.  94.181. 

protection  of  the  law.  1  Assize,  7. 

Dyer,  96. 
(m)F.  Endict.  9.  12.      Summary,  207.      1  Hale,  512.      2  Hale,  181.      S.  P.  C.  9.5.  181.      Dyer,  99. 
Keilwood,  25.    Moor,  466.     18  Assize,  15.     Con.  9  H.  6.  45. 

Sect.  79.  Fourthly,  That  in  an  appeal  of  rape  the  fact  seems 
to  be  sufficiently  (w)  declared,  by  shewing  that  the  defendant  ^^^^^T\l^^' 
felonict  rapuit  the  woman,  without  adding  the  words  carnaliter  f.  Co.  86. 
cognovit,  or  any  others  tantamount,  or  first  shewing  the  particular  S.  P.  C.  81. 
manner  of  the  terror  or  violence,  and  then  concluding,  that  the  de-  S"™'^'^'^^'  ^^'^' 
fendant  sic  felonice  rapuit.     Also  it  seems,  (o)  that  the  like  ge-  (»)  Rastal,  53^ 
neral  manner  of  setting  forth  the  fact  is  sufficient  in  an  appeal  of  ^^>  ^^' 
larceny.     But  it  seems  to  be  usual,  in  appeals  of  larceny,  to  set 
forth  the  price  of  the  things  stolen  ;  but  whether  this  be  neces- 
sary for  any  other  purpose  than  to  shew,  that  the  crime  amounts 
to  grand  larceny,  and  to  ascertain  the  goods,  in  order  thereby  the 
better  to  entitle  the  appellant  to  a  restitution,  I  leave  to  be  con- 
sidered.    But  (p)  in  an  appeal  of  mayhem,  it  seems  necessary ;  (p)Rast.45,46. 
first,  to  set  forth  particularly  in  what  manner  the  hurt  was  done,  trf^fso, tifs^ 
and  the  consequence  following  it ;  and  then  to  conclude,  that  the  53.  ' 
defendant  sicfelonicl  mayhemiavit  the  appellor. 

Also  it  seems  clear,  {q)  that  in  an  appeal  of  death  it  is  neces-  (?)  Rastal,  46, 
sary,  not  only  from  the  statute  of  Gloucester,  (r)  c.  9.  which  re-  j?',^^-        , 

^  '  •  Coke's  Ent.  53, 

quires,  54^&,. 
SaUt,  377.    Farfesly,l6.    (r)  2  Inst.  318, 319.    2  Lev,  140, 141.   5  Co.  120, 121, 122. 
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quires,  that  an  appeal  of  death  shall  declare  the  deed;  but  also 
from  the  common  law,  first,  to  set  forth  in  the  count  all  the  special 
(a)  4  Coke,  47.   circumstances  of  the  fact,  and  («)  then  to  conclude,  that  the  ap- 
pellee sic  felonich  murdravit  the  party. 

And  this  being  the  appeal  most  in  use  at  this  day,  it  may  not 
be  improper  to  set  down -these  following  rules  concerning  this 
matter. 

Sect.  80.  First,  That  every  such  count  ought  to  set  forth  in 
Q>)  2  Inst.  31.     what  part  {b)  of  the  body  the  wound  was  given;  in  which  respect 
the  same  certainty  seems  to  be  required  in  appeals  as  in  indict- 
ments ;  and  therefore,  if  the  count  say  only,  that  the  wound  was 
given  circa  pectus^  it  seems  to  be  vicious,  as  it  hath  been  resolved, 

(c)  4 Coke,  40.  (c)  that  an  indictment  in  the  like  manner  uncertain  is,  because  it 
5  Coke,  121.  doth  not  ascertain  the  part  wounded,  which,  for  what  appears, 
-    a  e,  1    .       might  have  been  the  neck,  arm,  or  belly  ;  and  for  the  like  reason 

such  count  seems  also  to  be  vicious,  if  it  say,  that  the  wound  was 

(d)  5  Coke,  121.  ill  the  hand,  or  leg,  or  arm,  without  {(i)  shewing  whether  it  was 

(e)  4  Coke,  40.    the  right  or  left ;   neither  (e)  is  such  an  uncertainty  holden  by 

laying  other  wounds  with  sufficient  certainty,  if  there  be  a  general 
conclusion  that  the  party  died  of  the  wounds  above-mentioned ; 
because  the  death  being  as  much  imputed  to  the  wound  that  is 
insufficiently  laid,  as  to  the  others,  it  appears  not  but  that  it  might 
be  chiefly  owing   to  that  which  is  insufficiently  laid,  and  there- 
fore the  whole  is  insufficient.     But  it  hath  been  resolved,  that  it 
is  sufficient  in  an  indictment  of  death,  and  therefore  it  seems  also 
to  be  sufficient  in  an  appeal,  to  shew  that  the  wound  was  given  in 
(/)  4  Co.  41,     the  left  (/)  part  of  the  belly,  or  in  the  left  part  of  the  side,  or  in 
Cartiiew  332.     ^^^^  ^^*^  hand,  or  in  the  left  arm,  or  in  the  face,  or  in  the  breast,  or 
5  Coke,  121.       in  the  belly,  or  even  in  the  fore  part  of  the  body,  in  which  case  the 
Cro.  J"c.  95.       word  "  body"  shall  be  understood  of  the  trunk  of  the  body,  be- 
137.         *^*       tween  the  neck  and  thighs.     And  it  hath  been  resolved,  {g)  that 
{g)  4  Coke,  41.  where  there  is  such  a  sufficient  certainty,  the  addition  of  a  further 
Suininary,  207.    uncertain  or  unintelligible  description,  will  do  no  hurt ;  as  where  a 
wound  is  laid  in  sinistra  parte  ventris  circa  umhilicum,  <^c.  in  which 
case  the  last  words  shall  be  rejected  as  abundant  and  surplus. 

(/.)S.P.  C.79.  Sect.  81.  Secondly,  Such  count  ought  also  Qi)  to  shew  the 

4  Coke^4o  length  and  breadth  of  the  wound,  that  it  may  appear  to  the  court 

5  Coke,*  122.  that  it  was  mortal;  but  it  is  said,  (z)  that  anciently  this  was  not 
(i)  S.  P.  C.  79.  required  :  and  if  a  man  be  shot,  or  run  through  the  body,  with  a 
122? ^^Bu? see'  bullet  or  sw^ord,  &c.  it  seems  {k)  sufficient  to  say,  that  the  defen- 
Lad's  case,  dant  with  malice,  &c.  struck  the  person  killed  in  such  a  part  of 
Cases  Crown  his  body,  and  gave  him  in  such  part  mortale  milnus  penetrans  in 
Law,  98.  ^^  ^^^  corpus,  |x.  for  this  sufficiently  shews  that  the  wound  was 
(0  2lnst.3i8.  "lortal.  Also  in  some  cases  it  is  impossible  to  shew  the  length 
5  Coke,  122.  and  breadth  of  the  wound  where  a  limb  is  cut  off,  and  (/)  there- 
4  Co.  41,  42.  fQi-e  it  is  plain,  that  in  such  cases  it  cannot  be  required. 

(m)  Palm.  282.  Scct.  82.  THIRDLY,  It  is  not  safc  (m)  in  any  such  count  to 
?nV  Co^^i^22  ^"^^^  ^^^  ^^^^  "  percnssitf"  where  the  fact  will  bear  it ;  and  by 
2  Hale,  184.  the  authority  of  some  (n)  books  this  cannot  be  supplied,  in  such 
1  Bulst.  124.  cases,  by  the  words  "  dedit  mortale  vidnus,  S^c."  nor  by  any 
(o)  C.  Jac.  635.  other :  yet  in  Croke's  (o)  Reports  this  opinion  seems  to  be  ques- 
Yeivcrtou,  28.     tioued  ;  neither  do  I  find  any  reason  why  the  word  "  percussit 

should 
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should  be  of  such  absolute  necessity,  for  it  is  not  so  much  as 
pretended  in  Long's  {a)  Case,  which  seems  to  be  the  chief  foun-  (a)5Coke,i22, 
dation  of  this  opinion,  that  this  is  a  word  of  art  appropriated  to  Dyer,  99/ 
this  use ;  but  all  that  seems  there  contended  for  is,  that  where 
the  death  was  occasioned  by  any  external  violence,  coming  under 
tlie  notion  of  striking,  it  must  expressly  appear,  that  a  stroke  v/as 
given.  Nor  does  the  law  admit  of  a  less  exact  certainty,  as  to 
the  setting  forth  the  fact,  where  the  death  was  occasioned  by  any 
other  means,  as  by  poison,  &c.  for  it  hath  been  resolved  (b)  that  (6)  4  Co.  44. 
an  indictment  (which  in  this  respect  seems  not  to  differ  from  an  3  Modem,  202. 
appeal)  setting  forth,  that  J.  S.  persuaded  the  person  deceased  to 
take  a  certain  poisonous  potion  under  a  notion  of  a  medicine, 
and  that  the  deceased,  tiesciens  pmd'  potum  cum y emtio  fore  in-- 
toxicatum,  sed /idem  adhibens  dieted  persuasioni  dicti  J.  6.  recepit 
et  bibit,  is  insufficient,  because  it  doth  not  expressly  say,  that  the 
party  received  and  drank  the  poison.  And  it  was  also  resolved, 
that  the  want  of  such  certainty  is  not  supplied  by  these  words  im- 
mediately following,  "  per  quod  idem  N,  immediate  post  recep- 
tionem  veneni  prcEdicti  per  tres  horas  immediate  sequentes  languebat 
et  obiit,  Sic"  and  yet  there  cannot  well  be  a  stronger  implication 
that  the  poison  was  taken  and  drank  by  him ;  for  it  being  the 
strict  (g)  rule  of  law  in  these  cases  to  have  the  substance  of  the  (0  4  Co.  44. 
fact  expressed  with  precise  certainty,  the  judges  will  suffer  no  ar- 
gumentative certainty  whatsoever  to  induce  them  to  dispense  with 
it.  For  if  they  should  once  be  prevailed  with  to  do  it  in  one  case, 
the  like  indulgence  would  be  expected  from  them  in  others  nearly 
resembling  it,  and  then  in  others  resembling  those,  and  no  one 
could  say  where  this  might  end  ;  which  could  not  but  endanger 
the  subverting  of  one  of  the  most  fundamental  principles  of  the 
law,  by  giving  room  to  judges,  by  arguments  from  what  the  jury 
have  found,  to  convict  a  man  of  a  fact  which  they  have  not  found. 

Sect.  83.  Fourthly,  Such  count  (d)  ought  also  expressly  to  (d)^  Inst  318. 
shew  that  the  party  died  of  the  hurt  specially  set  forth ;  and  it 
hath  been  resolved,  (e)  that  an  indictment,  and  from  the  same  (^)  ^  ^°*'-  ^^^' 
reason  it  seems  that  an  appeal,  setting  forth  that  the  defendant 
choked  the  deceased,  qua  suffocatione  obiit ,  •  instead  of  de  qua 
sujfocatione,  &^c.  is  erroneous.     Yet  where  the  death  was  caused 
by  divers  poisons,  or  wounds,  &c.  the  count  may  say  in  general,  3  Inst.  50. 135. 
that  the  party  died  of  the  several  poisons  or  wounds  above-men-  Qu.  4  Coke,  40. 
.  tioned,without(/')  saying,  that  he  died  of  any  one  of  them  in  par-  13,  ^^     ^'  * 
ticular ;  for  perhaps  the  truth  of  the  case  might  be,  that  none  of  40  Assize,  25. 
them  alone,  but  all  together,  caused  the  death.     Or  the  count  in  ^  Coke,  40. 
such  case  perhaps  may  say,  that  the  party  died  of  the  first  poison  ^astal  46  47. 
or  wound,  and  that  he  would  have  died  of  the  second,  if  he  had  49.51! 
not  died  of  the  first,  and  also  that  he  would  have  died  of  the  third, 
if  he  had  not  died  of  the  two  first. 

Sect.  84.  Fifthly,  If  the  killing  were  with  a  weapon,  the 
count  must  shew  (g)  with  what  weapon  in  particular;  and  yet  if  l^^r^J"**Qo^^' 
upon  the  evidence  it  shall  appear  that  the  killing  was  not  by  such  g^^  g^^'t^  q{q^ 
weapon,  but  by  some  other,  the  variance  {h)  is  immaterial,  and  c.  9. 
the  appellee  ought  to  be  convicted,  as  shall  be  shewn  more  at  W  "^  I"^**  ^18. 
large  under  the  Chapter  of  Evidence.     And  if  the  killing  were  gcX.T?! 

not 
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not  by  a  weapon,  but  by  some  otiior  means,  as  by  poisoning, 
(<»)jJ  t»^«.  ^''^P.  tiioNVuing,  sutVoeating,  burning,  or  the  like,  the  count  (a)  must  set 
(orlh  ihe  circiunjitauees  of  the  fact  as  specially  as  the  nature  of  it 
Nvill  aihuit.  Hut  in  such  cases,  where  no  weapon  was  used,  it 
cannot  but  be  absurd  to  require  the  mention  of  one  in  the  appeal, 
and  therefore  the  statute  of  (llocester,  c.  9.  which  directs  gene- 
rally, that  in  all  appeals  of  death  the  weapon  must  be  set  forth, 
1*0'^'**^'*^^  i»  to  be  intended  only  (6)  of  such  killing  in  which  a  weapon  was 
used :  For  the  law  is  so  far  from  inquiring  it  in  other  cases,  that 
it  will  not  sutVer  an  appeal  of  killing  by  a  wea[)on  to  be  main- 
taine»l  by  evidence  of  killing  by  any  other  means  in  which  no 
wea|H>n  was  used;  neither  will  it  sutler  an  appeal  of  killing  by 
any  of  those  means  without  the  help  of  a  weapon,  to  be  main- 
tained by  evidence  of  killing  by  a  weapon,  as  shall  also  be  shewn 
more  at  large  in  the  chapter  above  referred  to. 

(c> Smith V.  Sett.  So,  It  hath  been  adjudged  (r),  that  the  words  **  vi  et 

lUmdfit.  Mk-.     tinuis*  are  not  necessarv  in  such  appenl.  because  tlu^v  are  so  fully 
T  Aun.  l».  •       ,•    , 

implied. 

As  to  the  Third  Particvlab,  viz.  In  what  manner  the 
count  in  ap|H>al  must  set  forth  the  circumstances  of  time  and 
place. 

Seci.  S().  It  is  enacted  by  the  statute  of  Gloucester,  c.  9. 
**  That  if  an  appeal  declare  the  deed,  the  year,  the  day,  the  hour, 
**  the  time  of  the  king,  and  the  town  where  the  iWvd  was  done, 
**  and  with  what  weapon,  the  appeal  shall  stand  in  etVect,  i?Cc.** 
(i()t  lMt3ir.  And  though  this  more  particularly  relates  (</)  to  appeals  of  death, 
yet  it  seems  also  to  be  generally  a  good  rule  as  to  the  circum- 
stances of  time  and  place  in  other  appeals. 

And  therefore  I  shall  consider  them  all  together;  and  first  pre- 
(♦)  I  R.  Abr.  mise  (e),  that  no  omission  of  any  of  these  circumstances,  where 
^**»  the  law  re(|uires  them  to  be  expressly  set  forth,  can  be  aided  by 

the  conviction  of  the  defendant. 

For  the  better  understanding  in  what  cases  the  law  requires 
them  to  be  expressly  set  forth,  I  shall  endeavour  to  shew  what 
certainty  the  count  in  every  appeal  ought  to  shew 

1.  The  hour. 

*2.  The  day. 

3.  The  year  and  time  of  the  king. 

4.  The  place  where  the  deed  was  done. 

As  to  the  lirst  of  these  particulars,  r/~.  With  what  certainty  the 
count  in  appeal  ought  to  set  forth  the  hour. 

(/) RMte),  55.       Sect,  87.  It  is  observable  that  all  (y*)  the  precedents  of  such 
^^  ^     counts  (excepting  only  one)(o:)  in  appeals  of  larceny  in  Rastal's 

(?)^Kiit?J>   ^"**"i^*»  which  seems  to  be  the  only  book  of  authority  in  which 
61,62.  any  such  counts  are  to  be  found,  and  also  all  the  precedents  in 

R»»<^.  *>«        Coke  and  Rastal  of  such  counts  in  appeals  of  mai/hem,(k)  take  no- 
tice 
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lice  of  the  hour,  as  well  as  those  in  appeals  of  death  :(a)  and  («)Co.Eai.55. 
therefore  certainly  it  is  not  safe  wholly  to  omit  it:  yet  it  hath  ^^^  ^ 
been  holden(6)  that  such  an  omission  is  not  fatal,  even  in  an  ap-  47^ 49 '50,' 
peal  of  death,  because  the  common  law  did  not  require  the  men-  &e, 
tion  of  the  hour,   and  the   statute  above-mentioned  is  in  the  f^^*^'**' 
affirmative.     Yet  if  the  hour  as  well  as  the  day  be  set  forth  in  the  Smmntatr,  ier. 
allegation  of  the  offence  of  the  principal,  it  is  said  to  be  fatal  to  (e)Co.  Kiit.50, 
mention  the  day  only  of  the  allegation  of  the  offence  of  the  acces-  ^*^^^^^ 
sary.     But  it  seems  that  there  is  no  necessity  in  any  case  precisely  Kital,  43. 45, 
to  allege  that  the  fact  was  done  at  such  an  hour,  but  that  it  is  suf-  46, 47!  48, 49, 
ficient  to  say  that  it  was  done  about  such  an  hour,  as  appears  ^:^^^^^ 
from  every  (c)  one  of  the  precedents  in  Coke   and  RasteJ,  in  salkeld,59. 
which  the  hour  is  mentioned,  and  also  from  other  good  audio-  Skinner,  44S. 
rities;((/)  yet  we  find  the  contrary  opinion  holden  by  three  judges  ^^^^  ^^0 
against  two  in  Bulstrode's  Reports,  (e)     But  it  seems  certain(^  Cartbe«r,ir.    ' 
that  a  mistake  of  the  hour  will  not  be  material  upon  evidence.      333. 

TfWB.  15.  ?I. 
As  to  the  second  of  the  above-mentioned  particulars,  viz.  With  (e)  1  Bobt.  77. 
what  certainty  the  count  in  appeal  ought  to  set  forth  the  day.       SJ^'^'mvP 

Vide  3  Bvooera, 

Sect,  88.  There  can  be  no  doubt  but  that  every  such  count  158. 
must  set  forth  the  day  on  which  the  fact  was  done,  as  appears  CO  ^"^|^' 
from  all  the  precedents  cited  in  the  foregoing  section;  and  also 
from  the  common  form  of  all  other  declarations  in  all  actions 
whatsoever,  as  well  as  of  indictments,  for  which  it  is  needless  to 
cite  authorities.     And  if  the  fact  happened  in  the  nigh^  it  seems 
most(g)  proper  to  allege  it  in  nocte  epudem  diet.    But  it  is  said  (g)  t  buL  sis. 
not  to(A)  be  sufficient  to  allege  the  fact  done  about  such  a  day,  or  (Jk)  2  Inst.  318. 
between  such  a  day  and  such  a  day,  but  that  the  very  day  must  be 
precisely  set  forth.     And  it  seems  to  be  insufficient  to  allege  it(i)  (<>  B.  Iwfict. 
on  the  feast  day  of  such  a  saint,  without  an  addition,  if  there  be  ^i^ 
another  saint  of  the  same  name,  as  on  St.  John's  day,  without 
shewing  which  saint  is  meant,  viz.  the  Baptist  or  the  Evangelist. 
Also(X:)  it  seems  to  be  erroneous  to  set  forth  the  fact  on  an  im-  (&)Moor,  555. 
possible  day,  as  on  the  thirty-first  of  June,  or  thirtieth  of  Fe- 
bruary, for  this  is  of  no  more  effect  than  to  mention  no  day  at  all. 
Also  it  seems  clear  that  an  appeal  of  death  must  not  only  set 
forth  the  day  when  the  hurt  was  given,  but  also  the  day  when  the 
party  died  of  it,  as  appears  from  all  the  precedent8(/)  of  this  kind  (/)  See  citations 
both  in  Coke  and  Rastal;  and  also  from  the  manifest  reason  of  "**^P"*'**=^ 
the  thing,  (m)  that  it  may  appear  that  the  party  died  within  the  (m)  timL  sis. 
year  and  day  after  the  stroke,  in  which  case(it)  only  the  law  in-  B.lndirt.41. 
tends  that  the  death  was  occasioned  by  it.  (»)^  1.  c  13. 

,    J  .    .  .  s.  9, 10. 

And  It  is(o)  said  not  to  be  sufficient  to  allege,  that  the  defend-  (o)I>yer,s8,as 
ant  assaulted  the  party  at  a  certain  day,  and  feloniously  struck  ™**** m«pn. 
him,  without  expressly  adding,  that  he  struck  him  adtunc  et  STb.  i.c28. 
ibidem:  and  yet  both  sentences  being  joined  with  the  copulative,  it  ».4«.p.507. 
is  the  most  natural  import  of  the  whole,  that  the  stroke  and  as-  Jf**"*^' 
sault  were  both  at  the  same  time,  &c.  and  such  certaintv  seems  to 
be  sufficient  in  declarations (;?)  in  civil  actions,  and  even  in  in-  (p)C.Jac. 
dictments(5)  ^^  trespasses.     But  in  indictments  and  appeals  of  set.  4^ 
death  a  more  express  certaintv  is  said  to  be  required,  because  the  1^^^^* 


«71. 


5«5. 
C.  Ji 
ture,  and  much  higher  than  the  assault,  mav  be  well  enough  in-  Seeb.i.cS8. 
'     *  '  '  '  ^      '       s.  42.  p.  507 

lBoa.295. 


stroke  which  caused  the  death,  being  a  crime  of  a  different  na-  C.iac4i 

ugh  in- 
fore  the 
precise 


tended  to  have  happened  at  a  different  tim'e;  and  therefore  the  ^^'V'^^» 
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precise  time  of  each  must  certainly  be  expressed.     And  even  this 
may  be  vitiated  by  a  repugnancy  in  the  conclusion;  as  if  the  as- 
sault and  stroke  be  alleged  in  the  premises  on  the  tenth  of  De- 
cember, and  the  death  subsequent  on  the  twentieth  of  December 
following,  and  then  it  be  alleged  in  the  conclusion,  that  the  de- 
fendant in  such  manner  feloniously  murdered  the  party  on  the 
tenth  of  December  aforesaid,  the  whole  is  naught  for  the  repug- 
(a)4Co.  42. 47.  nancy,(tf)  becauise  the  party  could  not  be  said  to  have  been  mur- 
Summary,  207.   dered,  till  he  was  dead:  and  though  to  some  purposes,  by  a  lic- 
Noyri?.^  ^^^"  ^^  '^^^'  ^^^  offence  of  the  defendant,  after  the  death  of  the 

Hetley,  35.        party,  is  punished  as  a  felony  from  the  time  of  the  stroke,  yet  in 
Dyer,  50.  truth  and  propriety  of  speech  (which  must  be  observed  in  legal 

739.  ^^'  '^  proceedings)  it  is  not  a  felony,  but  only  a  trespass,  till  the  death; 
yet  if  in  such  conclusion  it  had  been  alleged  that  the  defendant 
in  such  manner  feloniously  murdered  the  party  on  the  twentieth 
^^T^^^' R^'  ^^  December  aforesaid,  it  had  been  sufficient.  But  it  is  said(^) 
to  be  the  better  way  to  conclude  generally,  that  the  defendant  in 
(c)  Sura.  264.  such  manner  feloniously  murdered  the  party.  And  it  is  certain(c) 
that  a  mistake  of  the  day  will  not  be  material  upon  evidence. 

Sect,  89.  It  hath  been  jiolden  that  an  allegation  of  the  day, 
prima  facie  somewhat  uncertain,  may  be  holpen  by  the  apparent 
gE)  Dyer,  164.  sense  of  the  whole;  as  where(t?)  it  is  alleged  that  the  principal 
C.  Eliz.  176.  ^"^^  ^  ^^y  ™^^6  the  assault  and  gave  the  stroke,  and  that  the 
Qu.  C.  Eliz.  party  died  on  such  a  subsequent  day,  &c.  and  that  A.  B.  was 
^3^'  adtunc  et  ibidem  ahettans  the  said  principal  to  do  the  felony  and 

murder  aforesaid;  in  which  case  it  is  said  that  the  words  adtunc 
et  ibidem,  from  the  manifest  import  of  the  whole,  shall  be  re- 
ferred to  the  time  of  the  stroke,  because  by  that  only  the  felony, 
which  A.  B.  is  charged  to  have  abetted,  was  done.  Yet  if  A.  B. 
had  been  said  to  have  been  present  at  the  time  of  the  felony  and 
murder  aforesaid,  scilicet  on  the  day  of  the  stroke,  ttinc  et  ibidem 
(e)  4 Coke,  42.  abetting  the  felony  and  murder  aforesaid,  &c.  it  seems(e)  that  the 
appeal  is  insufficient  as  to  the  said  A.  B.  for  the  repugnancy, 
because  he  is  expressly  alleged  to  have  been  present,  and  to  have 
abetted  the  principal,  at  the  time  of  the  felony  and  murder, 
which  must  be  taken  for  the  time  of  the  death,  by  which  the 
See  Foster's  offence,  which  was  before  but  a  trespass,  became  felony  and  mur- 
Crown  Law,6o.  ^j^j,.  jjy|.  y^y  being  present  at  the  time  of  the  death,  it  is  impossi- 
ble he  could  abet  a  stroke  given  so  long  before,  and  therefore  it 
is  repugnant  and  inconsistent  in  such  a  manner  to  allege  it.  Nor 
is  such  a  repugnancy  any  way  holpen  by  the  subsequent  allega- 
tion of  the  very  day  of  the  stroke,  coming  after  the  word  "  scili- 
cety"  for  it  is  apparent  that  the  time  of  the  felony  could  not  be  on 
the  day  of  the  stroke,  and  therefore  it  rather  adds  to  than  helps 
(/)  4Coke,42.  the  fault  to  allege  that  it  was.  But(/)  the  best  way  of  alleging 
such  abetment  had  been  to  have  set  forth,  that  the  said  A.  B.  was 
pTwsens,  a  uxilians,  4'c-  adfeloniam  et  murdrum  pr&dictum  in  forma 
pi'c^dicta  faciend\ 

As  to  the  third  particular,  viz.  With  what  certainty  the  count 
in  appeal  ought  to  set  forth  the  year  and  time  of  the  king. 

Sect.  90.  There  can  be  no  doubt  but  that  eveiy  such  count 
must  expressly  set  forth  in  what  year  the  fact  was  done,  as  ap- 
pears from  the  known  form  of  all  other  counts,  and  also  of  in- 
dictments. 
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dictments.     And  in  an  appeal  of  death  it  is  certainly  necessary(a)  (a)  2  Inst.  3i8, 

to  set  forth  not  only  the  year  in  which  the  stroke  was  given,  but  p^'^^fj^^jj^..  4^ 

also  that  in  which  the  death  happened,  that  it  may  appear  that  the 

death  happened  within  the  year  and  day  after  the  stroke.     But  it 

seems  clear  from  all  the  precedents,  that  it  is  sufficient  to  shew  in 

what  year  of  the  king's  reign  the  fact  was  done,  and  the  death 

happened,  without  shewing  the  year  of  the  Lord.     Also  it  hath 

been  adjudged, (6)  that  it  is  sufficient  to  allege  the  fact  in  such  a  (6)  1  Lev.  ho. 

year  of  such  a  king,  without  saying  it  was  in  such  a  year  of  his  ^^^  ^        ^^^' 

reign,  because  it  is  clearly  implied. 

As  to  the  fourth  particular,  viz.  With  what  certainty  the  count 
in  appeal  ought  to  set  forth  the  place  where  the  deed  was  done. 

Sect.  91'  There  can  be  no  doubt  but  that  every  count  in  an  ap- 
peal of  death  must  shew(c)  the  place  where  the  death  happened,  (c)  Hetley,  35. 
as  well  as  that  where  the  hurt  was  given,  and  this  with  the  same  ?^?'1%^^^* 
precise  (^)  certainty  and  freedom  from  repugnancy  (e)  as  is  re-  (d)byer,  68. 
quired  in  relation  to  the  time  of  the  death  and  hurt,  for  which  I  (e)  Noy,  45. 
shall  refer  the  reader  to  the  89th  and  90th  sections  of  this  chap-  S^^v^^jq^ 
ter,  wherein  what  is  said  in  relation  to  the  time  of  the  hurt  and 
death  is  equally  applicable  to  the  place.     Also  it  seems   that  a 
mistake  of  the  place  is  not(y)  material  upon  evidence  upon  not  (/)  Sum.  264, 
guilty  pleaded,  any  more  thsn  a  mistake  of  the  time,  provided  |^j].*^^|j  aas 
the  fact  be  proved  at  some  other  place  in  the  same  county. 

Sect.  92.  But  it  seems  to  be  not  only  necessary  in  an  appeal 
of  death  to  allege  some  place  both  of  the  death  and  hurt,  and  in 
every  count  in  every  other  appeal  to  allege  some  place  where  the 
fact  was  committed,  but  also  that  such  allegation  be  in  proper 
place. 

For  the  better  understanding  whereof  I  shall  premise,  that  if 
the  truth  will  bear  it,  it  is  safest( o)  to  lay  it  in  a  town,  as  the  sta-  (s)  f •  Cor.  80. 
tute  of  Gloucester  above-mentioned  directs.   But  if  it  were  done  !  I?^  ^  ^A^o 

^  .  ,  I        •     •  1  "^  Mod.  iDo. 

out  or  a  town,  it  seems  that  you  may  lay  it  in  any  other  place  4  Mod.  290. 
from  whence  a  visne  may  come.  Salkeld,  59,60. 

In  relation  to  which  matter,  the   law  being  in  great  measure 
superseded  in  civil  actions  by  the  statute  for  the  amendment  of  4  Anne,  c.  16. 
the  law,  and  chiefly  in  use  in  criminal  clauses,  it  may  not  be  im- 
proper in  this  place  more  fully  to  consider  it. 

And  for  that  purpose  I  shall  lay  it  down  as  a  good  general 
rule,  that  a  visne  may  come  from  any  place,  which  is  of  so  small 
compass,  that  all  who  live  in  or  near  it  may  reasonably  be  pre- 
sumed to  have  some  knowledge  of  the  persons  living  in  it,  and 
therefore  are  esteemed  the  most  proper  judges  of  the  facts  done 
within  its  limits,  as  being  most  likely  to  be  proved  by  witnesses, 
and  charged  upon  persons  with  whose  integrity  and  reputation 
they  are  best  acquainted. 

And  upon  this  ground  it  hath  been  adjudged,  that  a  visne  may 
come  not  only  from  a  town,  but  from(/i)  a  ward,(i)  parish,  ham-  (h)  Yel.  159. 
let,(/c)  burgh,  manor,(/)  castle,(m)  or  even  from  a  forest,(w)  or  ^  Sid.  178. 

^  /,         C.Jac.  222. 
^    ,.  ^ther  ^i)  6  Coke  14 

Co.  Lit.  125.  Salkeld,  60.  (/c)  Co.  Lit.  125.  C.  Eliz.  866.  1  Sid.  226.  (0  2  R.  Abr.  612,  613, 
614.  618.  Coke  Littleton,  125.  C.  Jac.  405.  (m)  2  R.  Abr.  618.  621.  Co.  Lit.  125.  (n)  C.  Eliz. 
200.     1  Sid.  326.     2  R.  Abr.  621.     B.  App.  19.    Vide  Co.  Lit.  125.     Con.     B.  App.  127. 
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(a)  6  H.  7.3.  Other  place,  known(a)  out  of  a  town.  Also  it  seems  clear, (6) 
Co.  Lit.  125.  that  whensoever  a  place  is  generally  alleged  in  pleading,  the  law 
1  Sid.  526.*  ^^^^  intend  it  to  be  a  vill,  unless  it  be  mentioned  with  some 
(6)  B. Plead. 61,  addition  which  shews  the  contrary;  or  (c)  be  alleged  within  a 
^R^Ah^^^'  city  or  vill;  in  which  case  it  would  be  absurd  to  take  it  for  a 
1  Sid.  88.  *  ^^^^  ^^  itself.  Yet(c?)  if  in  truth  there  be  no  such  town,  nor  ham- 
Con.  ^  let,  nor  place  known  out  of  a  town;  or(e)  if  a  fact  alleged  in  a 

1  Sid.  326.^  forest  were  done  in  some  vill  in  the  forest  not  mentioned  in  the 
Skin.  dli. '  record,  the  defendant  may  plead  it  in  abatement.  Also  if  a  fact 
(c)  C.  Eliz.  732.  done  in  a  vill,  within  a  parish  which  contains  divers  vills,  be  in 
/  ?'r  ?i^*H  ^^^^  count  in  an  appeal  alleged  generally  in  the  parish  ;(e)  or  a 
(^;    .     ea  .      £^^^  done  in  a  city   which  contains  divers  parishes,  be  in  the 

6  iL7.  3.  count  in  an  appeal  alleged  generally  in  the  city,  it  seems  (/*)  that 
^^"^^r-sn.  the  defendant  may  plead  such  matter  in  abatement;  for  other- 
See  2  R.Abr.  ^^^®  ^^  could  take  no  advantage  of  the  insufficiency  of  the  alle- 
616.  gation,  because  the  place  named,  as  it  stands  on  the  record,  must, 
??!5*5?"  till  the  contrary  be  shew^n,  be  intended  to  contain  no  more  than 

(e)  C.  Eliz.  200.  ^  -^  .  ,  /•   ,  •  •  •  ,, 

7  H.  4.  27.  ^"^  town  or  parish,  on  which  supposition  a  visne  may  well  come 

2  R.  Ab.  621.  de  vicineto{g)  civitatis,  which  does  not  exclude  the  city,  but  takes 
(/)Seethe  [^1  the  city  and  its  neighbourhood  within  its  jurisdiction,  whether 
derTetterd.""'  ^^^^^^  ^^^y  ^^  within  a  county,(^)  or  be  a  county  of  itself;  except- 

7  H.  4.  27.  ing  only  the  city  of  London,  (i)  from  whence  it  seems  that  no 
Salkeld,  59,  60.  -yj^/^g  call  come,  not  only  by  reason  of  the  largeness  of  its  extent, 
4  Coke  14.^  but  also  because  it  hath  been  the  constant  usage  of  pleading  to 
2  Inst.  319.  shew  the  ward  and  parish  in  which  a  fact  alleged  (/v)  in  London 
(5')2R.Abr.     was  done. 

622,  623. 

8  H.  5.  10.  C.  Jac.  307,  308.  2  Hale,  262.  Con.  S.  P.  C.  155.  (h)  See  tlie  authorities  cited  un- 
der lettern,  p.  255.  (i)  1  Sid.  178.  C.  Jac.  307.  2  R.  Abr.  622.  C.  Jac.  150.  Qu.  C.  Eliz.  732. 
Con.  S.  P.  C.  154.     2  R.  Abr.  617.     (k)  C.  Eliz.  732. 

(0 1  Sid.  88.  Sect.  93.  It  hath  been  alleged  that  no  visne(l)  can  come  from 

2  R.  Abr. 617.    i\iq  weald  of  Sussex,  not  only  by  reason  of  the  largeness  of  its  ex- 
tent, but  also  because  it  shall  be  taken  for  a  wood  without  inha- 
bitants; and  therefore  it  would  seem  inconsistent  to  award  the 
(m)  1  Sid.  327.   return  of  a  jury  from  it.     And  yet  it  hath  been  holden(m)  that  a 
visfie  may  come  from  a  park;  also  it  seems  to  be  the  general 
opinion  that  a  visfie  may  come  from  a  forest,  as  hath  been  more 
fully  shewn  in  the  precedent  section;  from  whence  it  may  plausi- 
bly be  argued,  that  it  may  come  as  well  from  such  a  weald,  sup- 
(n)  2  Lev.  307.   posing  it  to  be  a  wood.     Also  it  seems(w)  to  be  questionable  whe- 
Con.  1  Sid.  326.  ther  a  visne  may  not  come  from  a  walk  in  a  forest,  being  alleged 
1  Sid.  327.         j^g  ^  place  in  which  a  fact  was  done ;  but  it  seems  clear  that  no 
visne  can  come  from  it,  if  it  be  alleged  only  as  a  liberty,  for  that 
(o)  1  Sid.  326.    no  visne  can  come  from  a  thing  incorporeal,  (o)  but  only  from  a 
(p)  2  R.  Abr.     place.     Also  it  hath  been  holden  that  no  visne{p)  can  come  from 
618.  the  site  of  a  manor,  perhaps  for  this  reason,  because  it  doth  not 

Summary,  188.    properly  signify  a  place,  but  rather  the  limits  and  situation  of  a 
place. 

As  to  the  Fourth  Particular,  viz.  Whether  one  and  the 
same  count  in  appeal  ought  to  be  against  those  who  do  not  ap- 
pear as  well  as  against  those  who  do  appear,  and  against  the  ac- 
cessaries as  well  as  the  principals. 

Sect.  94.  It  is  said  by  Sir  Matthew  Hale,  that  in  an  appeal 
against  A.  B.  and  C.  if  A.  only  appear,  yet  the  plaintiff  ought  to 

count 
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count  against  them  all,  by  the  better  opinion.     And  the  like  seems 

also  to  be  holden  by  Sir  William  Staundford  (a)  and  Brook  ;(^»)  [^^^  g*  ^- ^'J'^; 


yet  the  point  adjudged  in  the  principal  case,(c)  which  seems  to  be  (c)  9  H.  4.  i^ 
the  chief  foundation  of  these  opinions,  seems  to  be  no  more  than  4  Coke,  47. 
this,  that  where  an  appellant  hath  had  judgment  and  executix)n  in  %er,  120. 
one  appeal,  he  shall  not  afterwards  have  another  against  persons 
not  named  in  the  first.     And  all  the  precedents  that  I  can  find, 
either  in  Coke(c?)  or  in  Rastal,(e)  of  counts  in  appeals,  wherein  (ti)  Co.  Ent. 50. 
some  of  the  defendants  have  not  appeared,  do  indeed  mention  the  («)  Rast.  46, 47. 
persons  absent,  as  well  as  those  present,  and  shew  in  what  manner  gee  47  Assize. ' 
they  were  guilty;  yet  are  all  of  them  express  that  the  appellant 
instanfer  appellat  those  that  appear  only ;  and  that  he  would  in 
like  manner  appeal  those  that  are  absent,  if  they  were  present;  by 
which  it  seems  clearly  to  be  implied,  that  when  they  shall  ap- 
pear there  shall  be  another  declaration  against  them,  and  that  the 
present   declaration  is  esteemed  only   as  a  declaration  against 
those  that  do  appear.     Neither  do  I  find  any  difference  in  the 
precedents  above-mentioned,  as  to  the  form  of  such  counts  in  re- 
lation to  this  matter,  where  the  persons  not  appearing  are  acces- 
saries, from  that  wherein  they  are  principals.     But  whether  the 
omitting  of  a  person  in  one  appeal  be  always  a  good  bar  to  the 
charging  of  him  in  another,  shall  be  considered  in  the  following 
part  of  the  chapter,  wherein  I  shall  treat  of  the  nature  of  pleas  in 
bar  to  appeals. 

As  to  the  Third  Particular,  viz.  How  the  appellant  may 
be  nonsuited. 

Sect.  95.  It  is  generally  holden  in  some  books,(y )  that,  by  the  (/)  B.  Nons. 

common  law,  if  a  plaintiff,  in  any  action  whatsoever,  be  demanded  '^'  ,. 

at  any  day  of  continuance  before  judgment,  and  do  not  appear,  iRoH.  A.  131, 

either  in  proper  person^^)  or  by  attorney  or  guardian,  as  the  law  132. 

requires,  he  shall  be  nonsuited,  whatsoever(A)  excuse  he  may  have  ?,^^  p'  %  ^^' 

for  his  absence.     But  it  is  enacted  by  2  Hen.  4.  c.  7.  that  if  the  15.  34.' 

verdict  pass  against  the  plaintiff,  the  same  plaintiff  shall  not  be  Qu.  B.Nons.  6 

nonsuited.     And  since  the  statute  it  hath  been  adjudged, (i)  that  fV^i  f  19*' 

if  a  defendant  in  an  appeal  of  murder  be  found  guilty  of  man-  (^)  vide  sup. 

slaughter  only,  the  appellant  cannot  be  nonsuited;  but  it  doth  s.  74. 

not  appear  whether  this  resolution  be  grounded  on  the  said  sta-  ?  t^°i7^^ 

tute,  or  on  the  common  law;  for  it  seems  difficult  to  maintain  videsup. so. 

that  such  a  verdict  which  finds  the  substance  of  the  fact,  shall  be  (0  Moor,  407. 

said  to  pass  against  the  appellant,  in  which  case  only  the  nonsuit  ^*  ^*'^*  ^^^' 

is  taken  away  by  the  statute.     And  therefore  perhaps  a  nonsuit  in 

this  case  may  not  be  suffered  by  the  common  law,  which  seems 

not  to  have  permitted  a  nonsuit  after  a  full  verdict,  except  in  such 

cases  only  whereupon  some  doubt  remained  with  the  court,  as 

may  be  reasonably  argued  from  the  authorities  above  cited  under 

letter.(/t)     But  it  seems  that  an  appellant  may  be  nonsuited  after  a 

special  verdict,(A;)  or  after  a  demurrerf/)  and  argument  thereupon,  (k)  2  Jones,  1. 
^  ^  V  /  &  ^         (/)  Co.  Lit.  139. 

As  to  the  Fourth  Particular,  viz.  For  what  faults  the  writ  Ig^^go  h!'6.  44. 

may  be  abated.  and  the  authori- 

ties cited  under 

Sect.  96.  I  shall  premise,  that  in  order  to  take  advantage  of  a  letter  (/). 
vol.  ii.  s  defect 
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(a)  2  Biilst.  19. 
3  Biilst.  343. 
(1)  Bigby  V. 
Kennedy, 
Black.  713. 

(b)  Widdring- 
ton  v.  Charlton, 
agreed  Mich. 
10  Annaj. 


(c)  Finch,  226, 
2  Danv.  Abr. 
252. 

Sup.  s.  42. 

(d)  Vide  sup. 
s.  77. 

(e)  4  Co.  39. 


(/)  Sup.  s.  77. 

(g)  Sup.  s.  18. 
77. 

(h)  F.  Brief, 
219.231. 


(0  Yd.  120. 

(k)  Sup.  s.  7.5. 

(0  Sup.  s.  76, 

&c. 

(m)  Sup.  s,  86, 

&c. 

Cro.  El.  196. 

(n)  Sup.  s.  35. 

47.  71. 

B.  Appeal,  38. 

(o)  Sup.  s.  60. 


(p)F.  Cor.121, 
S.  P.  C.  82. 

(q)  9  H.  7.  16. 
(r)  10  Ed.  3.  1. 
(s)  Sum.  189. 
S.  P.  C.  82. 
5  Coke,  121. 
(0  2  H.  4.  8. 


defect  in  the  writ  itself,  the  appellee («)  ought  to  demand  oyer(l) 
of  it,  which  he  must  do  in  open (6)  court. (2)        .    . 

And  for  the  better  understanding  for  what  faults  such  writ 
shall  be  abated,  I  shall  consider  the  following  particulars. 

1 .  Where  it  may  be  abated  by  the  court  ex  officio. 

2.  Where  upon  the  exception  or  plea  of  the  party,  but  not 
without  such  exception  or  plea. 

3.  What  defects  of  this  kind  may  be  amended,  which  without 
such  amendment  might  abate  the  writ. 

'   As  to  the  first  particular,  viz.  Where  the  writ  in  appeal  may  be 
abated  by  the  court  ex  officio. 

It  seems  that  the  writ  may  be  abated  by  the  court  ex  officio,{c) 
for  the  following  faults,  whether  the  party  take  notice  of  them  or 
not. 

Sect.  97.  FiRST,(^)  Where  a  writ  or  declaration  wants  those 
words  of  art  which  are  appropriated  by  law  for  the  description  of 
the  offence ;  as  where  an  appeal  of  burglary(e)  has  the  word  "  bur- 
galiter"  instead  of"  burgulariter"  or  "  burglariter  ;'^  or  an  appeal 
of  rape  wants  the  word  "  rapuit  ;^\f)  or  any  appeal  wants  the 
word  *^Jelof2ice."(g) 

Sect.  98.  Secondly,  Where  the  declaration  varies  from  the 
writ;  as  (A)  by  laying  the  offence  in  the  reign  of  a  present  king, 
where  the  writ  supposed  it  to  have  been  in  the  reign  of  a  former 
king:  or  by  giving  the  defendant  a  name  different  from  that  in 
the  writ;  as  where  the  writ(?")  calls  him  A.  B.  of  C,  Alderman, 
and  the  declaration  A.  B.  of  C,  Esquire:  or  where  the  declara- 
tion is  otherwise  defective (/c)  in  not  pursuing  the  writ,  or  in  not 
setting  forth  both  the  substance  (/)  and  the  circumstances  (/w)  of 
the  fact  with  that  certainty  which  the  law  requires :  or  m{n)  laying 
the  offence  in  a  different  county  from  that  in  which  the  writ  was 
brought. 

Sect,  99.  Thirdly,  Where (o)  the  declaration  doth  not  con- 
clude contra  formam  statuti  in  such  cases  where  by  law  it  ought. 

Sect.  100.  Fourthly,  Where  the  sense  is  defective  for  want 
of  a  material  word  in  the  writ;  as(p)  if  the  conclusion  be  "  ibi  hoc 
breve,  ^c."  without  the  word  "  habeas;'*  or  where  there  is  a  false 
concord  in  the  writ,  as  hos(q)  or  hanc  h^eve;  or  the  singular (r) 
number  instead  of  the  plural ;  or  (as  some(5)  seem  to  hold  gene- 
rally) any  other  false  Latin,  or  even  the  use  of  a  word  which  is  not 
Latin,  though(0  by  the  change  or  addition  of  a  letter  it  might  be 
made  so.  But  it  seems  that  such  faults  in  the  declaration  are  not 
fatal  if  the  writ  or  bill  on  the  file  be  right,  as  shall  be  shewn  more 
at  large  in  the  following  part  of  this  chapter. 

Sect.  101.  Fifthly,  Generally  where  the  writ  or  declaration 

are 


(2)  The  writ  in  an  appeal  is  an  original  issuing 
out  of  chancery  returnable  into  the  King's  Bench 
only  J  before  the  return  thereof,  the  Court  of 
Chancery  only  can  set  it  aside,  where  it  appears  to 
have  issued  errontce  or  improvidi,  by  some  error 


extrinsic  to  the  writ  itself;  but  for  any  error  or  de- 
fect on  the  face  of  it,  it  may  be  quashed  after  it  is 
returned  into  the  King's  Bench.  Bac.  Abr.  126 ; 
and  see  Eq.  Cas.  Abr.  416. 
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are  any  otherwise  defective  in  not  observing  the  legal  form ;  as(a)  (a)  F.  Brief, 
where  in  a  writ  of  appeal  sued  by  a  husband  and  wife,  the  con-  ^5^- 
elusion   is  in  the    name  of  the  wife  only:  or  where  the  writ 
omits(6)  either  the  name  of  baptism  or  the  surname  of  the  appel-  ^^^ K'''q\^^^' 
lant  or  appellee,  being  under  the  degree  of  nobility,  which  alone  g  insJ.  665. 
can  give  so  high(c)  a  name  of  dignity  as  to  supply  the  want  of  a  (c)  Finch,  253. 

'«"'"»-  .  Vit'e^- 

As  to  the  second  particular,  viz.  Where  the  writ  may  be  abated  25  Ed.  s.  39. 
upon  the  plea  or  exception  of  the  party,  but  not  without  such  pilea 
or  exception,  I  shall  endeavour  to  shew, 

1.  Where  it  may  be  so  abated  for  the  want  of  fifteen  days  be- 
tween the  teste  and  the  return  of  the  writ. 

2.  Where  for  a  misnomer  or  wrong  addition. 

3.  Where  for  a  defect  in  the  addition  of  the  appellant  or  ap- 
pellee. 

4.  Where  for  the  multiplicity  of  action. 

5.  Where  for  making  of  J.  S.  a  defendant,  where  there  is  no 
such  person. 

6.  Whether  the  defendant  may  have  more  than  one  of  such 
pleas  or  exceptions. 

As  to  the  First  Point,  viz.  Where  a  writ  of  appeal  may  be 
abated  upon  the  exception  or  plea  of  the  party  for  the  want  of 
fifteen  days  between  its  teste  and  return,. 

Sect.  102.  If  the  party,  before  he  hath  pleaded  in  chief,  do 
especially  shew  to  the  court  such  a  defect  in  the  writ,  the  latter 
authorities(c?)  seem  to  incline  that  it  ought  to  be  abated,  because  (<i)  Salkeld,  63. 
the  writ  is  the  foundation  of  the  whole  proceeding,  and  the  law  ^  ^"^*-  ^^^• 
seems  to  be  in  nothing  more  curious  than  in  strictly  keeping  up  /vemris  r. 
its  legal  forms.     Yet  it  hath  been  resolved, (e)  that  such  a  defect  i  Sid.  406. 
is  salved  by  the  party's  coming  in  and  pleading  in  chief  without  ^°"-  ^^  ^^*  *• 
taking  advantage  of  it:  also  it  hath  been  adjudged,  that  where  the  B.Error,  169. 
original  is  right,  all  defects  in  the  mesne  process  are  salved  by  the  (e)  Salkeld,  63. 
party's  appearance,  as  shall  be  shewn  more  at  large  in  the  chap- 
ter concerning  process. 

As  to  the  Second  Point,  viz.  Where  a  writ  of  appeal  may 
be  abated,  upon  the  exception  or  plea  of  the  party,  for  a  mis/iomer 
or  wrong  addition. 

Sect.  103.  It  seems  to  be  agreed,(/)  that  if  there  be  a  mistake  (/)  Finch,  363, 
in  the  writ  or  declaration  as  to  the  name  of  baptism,  (g)  or  sur-  ?^^'  jj  5  ^ 
name  (A)  of  the  appellant  (i)  or  appellee;  or(A;)  as  to  the  town,  c/i)  Sum.  243.' 
parish  or  county,  estate,  degree  or  mystery,  whereof  they  are  said  R<ist.  Ent.  49. 
be;  as  where (/)  one  who  is  neither  by  birth,  office,  creation,  or  ^i.'g'^^^^  1. 
reputation,  an  esquire  or  gentleman,  is  named  with  either  of  those  (/c)  b.  App.  44. 
additions;  or  where  a  gentleman  by  birth,  who  follows  the  trade  Rastal,i08. 
of  husbandry,  is  named(/?z)  with  the  addition  of  the  trade  of  hus-  11  JJ*  g  H] 
bandry,  and  not  of  gentleman;  or  where  a  peer,  who  has  more  loEd.  4. 12. 
than  one  name  of  dignity,  is  not  named(w)by  the  most  noble;  or  2  Inst  667,668. 

^      *^  V    /    .7  I  (1)2  Inst.  668. 

^^here  ^g^coke.  67. 
(m)  14  H.  6.  15.     2  Inst.  668,  669.    <n)  2  Inst.  669. 
s  2 


260  OF  APPEAL.  Bk.2. 

(a)  2  Inst.  668.  where  a  gentleman  or  gentlewoman(a)  is  named  spinster,  or  (b)  a 
(6)5H. 7.  16.  yeoman  is  named  a  gentleman;  or(c)  if  there  be  no  such  town, 
Rastal  108.  parish,  nor  hamlet,  nor  place  known  out  of  a  town,  as  that  where- 
Theloai.  1. 11.  of  either  the  appellant  or  appellee  are  said  to  be,  and  the  appellee 
c.  4.  s.  19.^  before(J)  imparlance  plead  such  matter  in  abatement,  and  there- 
Salkeld°59.^^^  on  issue  be  joined  and  found  for  him,  the  writ  ought  to  be  abated. 
((i)  Finch,  434.  And  it  seems  (e)  also  to  have  been  holden,  that  if  the  appellant, 
21  Ed.  4.  7.  2.  after  imparlance,  confess  that  he  hath  brought  his  appeal  by  a 
B  App  38.^*  wrong  name,  the  writ  shall  be  abated  :  but  it  is  said(y )  to  be  no 
(/)B.App!44.  fault  to  give  an  esquire  the  addition  of  gentleman,  et  sic  t  converso. 
(g)  Hast.  Eiit.  Also  if  one(g)  who  is  usually  known  and  called  by  the  surname  of 
•  ^^«  B.  be  so  named  in  the  appeal,  and  the  appellee  plead  that  his 

name  is  C.  and  not  B.,  and  the  appellant  reply  that  the  appellee 
is,  and  at  the  time  of  the  purchase  of  the  original  was,  as  well 
known  by  the  name  of  B.  as  by  the  name  of  C,  and  this  be  con- 
fessed and  found  for  him,  it  avoids  the  plea  of  the  misnomer.  And 
if  one  who  had  his  usual  abode  at  B.  and  hath  been  some  time 
seen  at  C.  be  named  of  C.  in  an  appeal,  it  hath  been  ques- 
(h)  1  Sid.  525.    tioned  (A)  whether  this  be  such  a  fault  as  will  abate  the  writ,  be- 
u  e  10  Ed.  4.   ^ause  sometimes  appellees  may  not  have  any  known  dwelling; 
4  H.  6.  4.  but  if  that  happen  to  be  the  case,  surely  it  is  the  safest  to  reply  it, 

and  then  there  seems  to  be  little  doubt  but  it  may  make  good  the 
naming  of  the  party  of  any  place  wherein  he  has  at  any  time 
been.  And  if  a  place  where  he  dwells,  and  is  a  housekeeper,  and 
also  another  place  where  he  keeps  his  wife  and  family,  be  well 
known,  it  seems  that  the  writ  may  name  him  of  either  of  such 
places,  or  perhaps  of  both  of  them,  but  is  abateable  unless  it 
name  him  of  one  of  them. 

As  to  the  Third  Point,  viz.  Where  a  writ  of  appeal  may  be 
abated,  by  the  exception  or  plea  of  the  party,  for  a  defect  in  the 
addition  of  the  appellant  or  appellee. 

(t)  2  Inst.  665,        Sect.  104.  It  seems  that  the  common  law  in  no  case(2)  requires 
666.  any  other  description  of  an  appellant  or  appellee,  but  by  their 

11  H*.  6.  11*.  naine  of  baptism  and  surname,  unless  they  be  of  the  degree  of  a 
10  Ed.  4.  16.  knight,(A;)  or  of  some  higher  dignity;  in  which  cases,  whether  the 
(ifc)  11  H.4.  40.  name  or  dignity  be  ancient,  or  (as  some  say)(/)  of  a  new  creation, 
(0  Hob.  129.  ^^  ^^^^  ^^  baronet,  &c.  it  ought  to  be  added  to  the  name  of  bap- 
2  R.  Ab.  469.  tism  and  surname ;  and  if  i|  be  of  the  degree  of  nobility,  it 
2  Inst.  666,  ought(w)  to  supply  the  place  of  the  surname.  And  it  seems  that 
Con*.  Lat.  169.  ^^^^  ^^^  was(w)  SO  curious  in  this  particular,  that  if  a  plaintiff,  in 
(m)  Sup.s.  101.  any  action,  gained  a  new  name  of  dignity  hanging  a  writ,  he  made 
r  ^9^V-^^*  ^^  abateable;  but  this  inconvenience  is  remedied  by  1  Edw.  6. 
25"26.^  ^*  ^-  7*  s.  3.  by  which  it  is  enacted,  "  That  if  any  plaintiff  in  any 
28  Ed.  3. 53.  "  manner  of  action  shall  be  made  a  duke,  archbishop,  marquis, 
**  earl,  viscount,  baron,  bishop,  knight,  justice  of  either  bench,  or 
*'  Serjeant  at  law,  depending  the  same  action,  that  such  action  for 
*'  such  cause  shall  not  be  abateable  or  abated."  But  it  hath  been 
(o)  I  Sid.  40.  holden  (o)  that  the  dignity  of  a  baronet  is  not  within  this  statute, 
Lit.  Rep.  81.      because  there  was  no  such  dignity  at  the  time  of  the  making  of  it. 

(p)26E.4.72.       Sect.  105.  To  prevent  (p)  the  inconvenience  of  troubling  one 

^Blnst.  870.       person  for  another,  which  cannot  but  often  happen  if  there  be  no 

jy^*®'^  ^*       other  additional  description  of  the  defendant,  it  is  enacted  by 

1  Hen.  5.  c.  5.  "  That  in  every  original  writ  of  actions  personal, 

*'  appeals. 
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"  appeals,  and  indictments,  and  in  which  the  exigent  shall  be 
"  awarded  to  the  names  of  the  defendants  in  such  writs  original, 
"  appeals,  and  indictments,  additions  shall  be  made  for  their  es- 
"  tate  or  degree,  or  mystery,  and  of  the  towns  or  hamlets,  or 
"  places  and  counties  of  the  which  they  were  or  be,  or  in  which 
"  they  be  or  were  conversant.  And  if  by  process  upon  the  said 
**  original  writs,  appeals,  or  indictments,  in  which  the  said  addi- 
*'  tions  be  omitted,  any  outlawries  be  pronounced,  that  they  be 
"  void,  frustrate,  and  holden  for  none.  And  that  before  the  out- 
"  lawries  pronounced,  the  said  writs  and  indictments  shall  be 
"  abated  by  the  exception  of  the  party  wherein  the  said  additions 
"  be  omitted." 

For  the  better  explication  of  this  statute,  so  far  as  it  relates  to 
the  subject  of  this  treatise,  I  shall  first  premise. 

Sect.  106.  That  {a)  generally  such  additions  in  English  are  as  (a)  i  Sid.  loi. 
good  as  in  Latin ;  and  where  there  are  several  defendants  of  dif-  ^        ^'^  ' 
ferent  names,  and  the  same  addition,  it  is  {b)  safest  to  repeat  the  (h)  B.  Add.  s. 
addition  after  each  of  their  names,  applying  it  particularly  to  every 
one  of  them ;  and  where  a  father  hath  the  same  name  and  the 
same  addition  with  a  defendant  being  his  son,  the  writ  is  (c)  (c)37H.  6.  29. 
abateable  unless  it  had  the  addition  oi puisne  to  the  other  addi-  ^%^*f'if* 
tions ;  but  where  the  father  is  the  defendant,  it  is  said  that  there 
is  no  need  of  the  addition  of  eigne,  (d)     And  if  the  son  be  in  ens-  (d)  Salkeld,  7. 
todid  mareschalli,  and  so  declared  against,  it  is  said  that  the  count 
is  good  without  the  addition  of  puisne,  unless  the  father  of  the 
same  name  and  addition  be  also  in  the  custody  of  the   mar- 
shal. 

And  for  the  better  understanding  of  the  nature  of  the  several 
additions  required  by  the  statute  above-mentioned,  I  shall  endea- 
vour to  shew, 

1.  What  is  a  sufficient  addition  of  the  estate  or  degree. 

2.  What  is  a  sufficient  addition  of  the  mystery. 

3.  What  of  the  town,  hamlet,  place,  or  county,  of  the  ap- 
pellee. 

4.  How  the  defect  of  an  addition  may  be  salved. 

As  to  the  first  particular,  viz.  What  is  a  sufficient  addition  of 
the  estate  or  degree  of  the  appellee,  I  shall  observe. 

Sect.  107.  First,  That  it  is  necessary  to  shew  the  present 
estate  or  degree  of  the  appellee  (e)  at  the  time  of  the  writ ;  in  (c)  9  Ed.  4.  2. 
which  respect  this  addition,  and  also  the  addition  of  the  mystery  22  Ed.  4. 13. 
differs  from  that  of  the  place,  which  is  sufficiently  set  forth  by  I^Jgi.^o. 
naming  the  appellee  late  of  such  a  place. 

Sect.  108.  Secondly,  That  such  addition  must  be  expressed 
in  such  a  manner  that  it  may  plainly  appear  to  refer  to  the  ap- 
pellee ;  for  it  hath  been  resolved,  that  to  narne  the  appellee  *'  son  « 
of  A.  B.  butcher,"  is  insufficient,  because  "butcher"  refers  to 
A.  rather  than  to  the  appellee. 

Sect.  109.  Thirdly,  That  (/)  a  bishop  of  an  Lish  diocese  (/)SeeThelo. 

may  1. 6.  c.  13.  s.  8^ 
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may  be  as  well  described  by  the  addition  of  his  bishopric,  as  an 
English  bishop  may  by  the  addition  of  an  English  one  (as  it  seems 
to  be  admitted  in  the  Year  Book  of  21  Hen.  6.  3.  pi.  4.):  But 
(a)  2  Inst.  667.  it  seems  (a)  clear,  that  no  one  can  be  well  described  by  the  addi- 
tion of  a  temporal  dignity  in  Ireland  or  any  other  nation  besides 
our  own,  because  no  such  dignity  can  give  a  man  a  higher  title 
here  than  that  of  esquire.(3) 

(6)  Theloai.  1. 6.       Sect.  110.  FOURTHLY,  That  the  degree  of  a  serjeant  {b)  at 
c.  15.  s.  12.       law  is  a  good  addition;  from  whence  it  may  reasonably  be  argued 
that  a  degree  in  either  university  is  also  a  good  addition,  as  it  is 
(c)  2  Inst.  668.  holden  by  Sir  Edward  Coke  (c)  without  question  ;  yet  this  is 
(d)Theloal  b.     made  a  quaere  by  Theloal  {d)',  and  it  is  holden  in  the  Year  Book 
of  35  Hen.  6.  pi.  55.  and  admitted  by  Sir  Edward  Coke  in  the 
very  place  above  cited,  that  a  doctor  in  divinity  may  have  the  ad- 
dition of  "  clerk,"  which  seems  not  easily  reconcileable  with  the 
opinion  that  the  degree  of  a  doctor  is  a  good  addition  ;  for  if  it 
were,  why  should  not  the  writ  be  abateable  for  having  the  addition 
(e)  Vide  sup.  s.  of  "  clerk"  instead  of  it,  contrary  to  the  allowed  rule  (e)  in  other 
^^^'  cases,  that  the  most  worthy  addition  is  to  be  used  ? 

(/) 2  Inst.  667.  Sect.  111.  Fifthly,  That  '* generosus"  (/)  or  ''  armiger''  (g) 
B.  Add.  44. 50.  ^^^*  either  of  them,  good  additions  for  the  estate  and  degree  of  a 
(^r)  2  Inst.  667!  man  ;  "  generosa"  (//)  for  that  of  a  woman ;  and  *'  yeoman"  (i) 
B.  Add.  44. 50.  and  "  labourer"  (k)  are  also  good  additions  for  the  estate  and  de- 

(i)  i Inst.  668.  ^^^^  ^^  ^  ^"^">  ^"^  "^^  ^^^  ^^^*  ^^  ^  womau ;  and  widow  (/)  or 
B.  Add.  3, 47.  single  (m)  woman,  or,  as  some  (n)  say,  **  wife  of  J.  S."  are  all  of 
^^'  them  good  additions  of  the  estate  and  degree  of  a  woman,  but  no 

y  •  •  ^'  such  like  addition  is  good  for  the  estate  and  degree  of  a  man. 
(OF.  Add.  5.  And  "  spinster"  (0)  is  a  good  addition  for  the  estate  and  degree 
B.  Add.  64.66.  of  a  woman,  and  perhaps  also  for  that  of  a  man. 

Theloal,  I.  6.  c.  *  *^ 

15.  s.  4.       (m)  F.  Addition,  5.     14  Ed.  4.  7.    B.  Add.  64.  66.     Theloal,  1.  6.  c.  15.  s.  4.      (n)  1  H» 

4.  5.     H.  6.  4.     Qu.  Cro.  E.  198.     D^er,  47.     (0)  Dyer,  46,  47,  88.     1  Siderfin,  247. 

(^)2lns["668*  ^^^^'  ^^^*  ^^XTHLY,  That  "  burgess"  (p)  and  "citizen,"  and 
B.  Add".  42.  50.  "  servant,"  {q)  are  all  of  them  too  general,  and  therefore  not  good 
55, 56.  Con.  5.   additions  of  the  state  or  degree  either  of  man  or  woman. 

As  to  the  second  particular,  viz.  What  is  a  sufficient  addition 

of  the  mystery  of  an  appellee, 
(r)  2  Inst.  668,        Sect.  1 13.  Having  first  premised  that  the  word  "  mystery"  (r) 
0)B.  Add,44.   Jiicludes  all  lawful  arts,  trades  and  occupations;  and  (s)  that  if 

one  under  the  degree  of  a  gentleman  have  divers  of  such  arts, 

trades,  or  occupations,  he  may  be  named  by  any  of  them ;  I  shall 

endeavour  to  shew, 

1.  What  additions  of  this  kind  are  clearly  good. 

2.  What  are  clearly  insufficient. 

3.  What  are  questionable. 

(t)  P  Add  44  '^^^^'  ^^'*'  ^"^  First,  The  following  additions  of  this  kind 
50.    '  clearly  seem  to  be  good,  as  ^*  husbandman,  (t),"  "  merchant  (u)/' 

(i5B.Add.40.  <*  broker(ar),"  "  taylor  (j/),"  *' point-maker  (3:),"  "  smith  (art)," 
f<QM^«-  "miller 

(x)  9  H.  6.  60. 

Theloal,  1.  6.  c.  15.  s.  5.    ( 3/)  B.  Add.  15.  39.     (z)  7  II.  6.  1.     (au)  21  H.  6.  54.     22  H.  6.  53. 

(3)  See  Mary  Grahair's  case,  referred  to  the       2d  edit.  p.  444.  See  also  Saik.  451,  and  the  case  of 
twelve  Judges  in  July,  1791.  Cases  in  Crown  Law.       Goodere  and  Mahoney,  6  St.  Trials,  805. 
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'*  miller  («),"  "  carpenter  (b)"  "  cook  (t),"  ''  brewer  (d)/'  "  baker  («)  B.  Add.  39. 
(t'V  "butcher  (/•),"  '^  parish  clerk  (g),"  "  mercer  (A),"  "fish-  fA-g.Add.is. 
monger  (/),"  "  dyer  (k)"  ''  schoolmaster  (/)/'  "  scrivener,"  and  22.  39. 

suchlike.  fc2?^P;^.'^^- 

Theloal,  1.  6.  c. 
15.  s.  6.  (d)  F.  Utiag.  32.  37.  6  H.  5.  7.  (c)  6  Ed.  4.  5.  (/)  B.  Add.  42.  (g)  B.  Add.  52.  62. 
(fe)  2  Inst.  668.    (J)  19  H.  6.  51.    (fc)  5  H.  5.  7.     (/)  2  Leon.  186. 

Sect.  115.  Secondly,  The   following  additions  of  this  kind  2  inst.  668.  ^* 
clearly  seem  to  be  sufficient,  as"  maintainer(m),"**  extortioner  (^i),"  22  Ed.  4. 1. 
"  thief  (0),"  "  vagabond  (p),"  "  heretic  (q)/'  "  common  informer,"  JJ.Xitl'eD' 
and  such  like.  /")  22  Ed.  4. 1. 

2  lust.  668.     (p)  22  Ed.  4. 1.  (9)  1  Roll.  190. 

Sect.  116.    Thirdly,  The  following  additions  of  this  kind  (r)  Theloal, b. 
seem  to  be  questionable  ;  as  "  farmer,"  which  by  the  better  (r)  6.  c  15.  s.  9. 
opinion  seems  to  be  an  insufficient  addition,  because  if  any  mys-  l^^^d^^ol 
tery  be  implied  in  the  notion  of  it,  it  is  that  of  husbandry,  of  which  28  H.  6.4.* 
"  husbandman"  is  the  proper  addition. 

Sect.  117.  Fourthly,  "  Chamberlain,"  '^butler,"  and  "  pant-  (s)B.Add.  50. 
ler,"  are  holden  (s)  to  be  insufficient  additions,  because  they  de-  ^8. 
note  only  a  special  kind  of  officer,  or  servant,  and  imply  nothing  theloal  b.  6  c. 
which  in  the  common  understanding  of  the  words  comes  under  15.  s.  10. 
the  notion  of  mystery.      And  from  this    ground   it   seems    to  (0  2  Inst.  668. 
follow,  that  neither  '*  groom"  (0  nor  **  page"  are  good  addi-  (^)B-Add.50. 
tions  ;  and  yet  in  some  (u)  of  the  old  books  they  seem  to  have  f.  Corone,  43. 
been  so  admitted.  21  Ed.  4. 7i. 

Sect.  118.  Fifthly,  "  Hosteler"  hath  been  holden  (x)  to  be  (x)  b.  Add.  35. 
a  good  addition,  and  seems  properly  enough  to  come  under  the  21  H.  6..50. 
notion  of  a  mystery.   And  though  it  hath  been  resolved,  (y)  that  i^^  f^}^l^'J^' 

1       ,         -^  •  '^   ^  1  ,         1  1  T  •      "^  /•    ,        iheloal,  b,  6.  c. 

any  one  who  keeps  an  mn  may  be  sued  by  the  addition  01  "  a  5. 
labourer,"  upon  the  custom  of  the  realm  for  want  of  due  care  of 
the  goods  of  his  guests ;  because  whoever  keeps  a  common  inn, 
is  in  that  respect  liable  to  answer  for  such  defects,  by  whatsoever 
addition  he  may  be  styled^  yet  this  does  by  no  means  prove  that 
such  person  may  not  as  well  be  sued  by  the  addition  of"  hosteler," 
but  only  that  he  may  be  sued  as  well  under  any  other  addition. 

As  to  the  third  particular,  viz.  What  is  a  good  addition  of 
the  town,  hamlet,  place,  or  county  of  the  appellee ;  I  shall  ob- 
serve. 

Sect.  119.  First,  Tliat  it  is  a  good  addition  of  this  kind  to  (-)  Vide  sup.  s. 
name  the  appellee  late  (s)  of  such  a  town,  in  which  respect  this  107. 
addition  differs  from  that  of  the  estate,  degree  or  mystery.     And  ^J  H^^g^ef' 
it  is  said,  that  if  a  defendant  be  named  of  A.  and  late  of  B.  it  is  ±  Ed. 4. 1.  * 

sufficient  to  prove  either  addition.  1  Ed.  4. 2. 

Dyer,  213. 
9  H.  6.  66.    Theloal.  b.  6.  c.  14.  s.  17. 

Sect.  120.  Secondly,  That  the  constant  course  of  precedents 
hath  made  it  a  sufficient  addition  of  this  kind,  to  name  the  de-  ('aa)2Tnst.669. 
fendant  of  a  city  which  is  a  county  (aa)  of  itself,  as  "deLondinoJ'  (66)  4  Ed.  4.I6. 
{bb)  "  de  Norivkor  &c.  without  more ;  by  which  it  shall  be  in-  21  Ed.^4.^i5. 
tended  that  he  lives  in  the  county  as  well  as  city  of  London  \^  jj*  g*  ^o 

and 
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and  Norwich,  SCc.  unless  he  shew  the  contrary,  though  part  of 

each  of  these  cities  lie  out  of  their  counties.     However,  it  is  cer- 

TlLei  ^'^^'  ^^^"'  ^^^^  ^^  ^^  "^^  sufficient  to  name  a  defendant  Londini  (a)  or 

4  Ed.  4. 10.       Bristolidd,  &c.  because  that  imports  only  that  he  belongs  to  such 

(6)  C.  Jac.  167.  town,  and  not  that  he  resides  there.     Also  it  seems  clear,  (b) 

that  it  is  not  sufficient  to  name  a  defendant  of  any  town  which  is 

not  a  county  of  itself,  without  shewing  in  what  county  it  lies. 

Vide  su^p.Vg^!  ^^^^  ^^  (^')  ^^  ^  ™^"  ^^  named  of  a  parish  which  contains  more 

103.  '        towns,  or  hamlets,  or  places  known  out  of  any  town  or  hamlet, 

Theloal,  b.  6.      the  defendant  may  plead  such  matter  in  abatement,  because  such 

35  H.  6,  30.       ^"  addition  does  not  pursue  the  statute ;  but  a  parish  shall  be 

intended  to  contain  no  more  than  one  town,  unless  the  contrary 

be  shewn. 

Sect.  121.  Thirdly,  That  if  there  be  two  towns  in  a  county 
of  the  same  principal  name,  with  different  additions  to  distinguish 
them  from  one  another,  as  Great  Dale,  and  Little  Dale,  or  Upper 
Dale  and  Lower  Dale,  and  the  defendant  be  named  only  of  the 
principal  town  without  any  addition,  as  of  Dale  only,  the  defen- 
i'?H  ^'-f"^^*  ^^"^  ^^^y  P^G^d  (d)  that  there  are  two  Dales  in  the  same  county 
8H.5.8.  called  Great  Dale  and  Little  Dale,  and  none  without  an  addition, 

21  Ed.  4. 51.      &c.     Or  according  to  some  opinions  (e)  either  in  this  case  where 
10H  I*^'        there    are   two    different   towns    called   Dale;    or   even   where 
Rastal,  47]         there  is  but  one  town,  sometimes  called  Southdale,  and  sometimes 
(e)  3  H.  6.  8.     Northdale,  but  never  simply  Dale  w  ithout  an  addition,  the  de- 
Th  y  f  i^fi'      fendant  may  plead  that  there  is  no  such  town  as  Dale  in  the  same 
3. 14.  23.      *    county,  because  parcel  of  a  name  cannot  be  said  to  be  the  name. 
Con.  7  H.  6.  45.  But  if  there  be  two  towns  of  the  same  name  in  a  county  without 
any  addition  to  distinguish  them,  as  it  sometimes  happens  where 
they  lie  at  a  distance  from  one  another,  I  do  not  find  any  autho- 
rity that  it  is  not  sufficient  in  such  case  to  name  the  defendant 
generally  of  either  of  such  towns,  without  adding  any  thing  to  dis- 
tinguish it  from  the  other. 

(/)  Theloal,  I.        Sect.  122.  Fourthly,  That  if  an  appellee  live  in  the  hamlet 

f  •  ^-  ^'*;^p^'*'     of  a  town,  it  is  said  (f)  to  be  in  the  election  of  the  appellant  to 

33  H.  6.30.       name  him  either  of  the  hamlet  or  of  the  town ;  but  it  seems  that 

14  H.  6. 23.       that  this  is  to  be  intended  only  of  such  hamlets  which  are  so  far 

2  Inst.  6. 669.     esteemed  to  be  parts  of  a  town,  that  those  who  live  in  them  are, 

in  common  speech,  indifferently  styled  sometimes  of  the  hamlet, 

and  sometimes  of  the   town ;  for  I  see  not  how  the  addition  of 

the  town  can  be  proper,  where  the  party  lives  in  a  place  known 

by  a  distinct  name,  and  not  parcel  of  it. 

(g)  2  Inst.  669.      Sect.  123.  Fifthly,  That  if  an  (g)  appellee  live  in  the  place 
l^^rf^A^rT*     ^iiown  by  a  special  name,  and  lying  out  of  any  town  or  hamlet, 
he  ftiay  be  well  named  of  such  a  place  ;  but  if  he  live  in  any  place 
known  within  a  town  or  hamlet,  it  is  said  to  be  safest  to  name 
him  of  the  town  or  hamlet. 

2  Inst.  667.  Sect.  124.  Sixthly,  That  the  addition  of  the  place  of  habita- 

?Th^  ^]\       ^^^"  ^^  ^  ^^^^^  ^^  sufficiently  shewn,  by  shewing  that  of  the  hus- 
c.  14.  s,  6  7. 9.  hand,  because  it  shall  be  intended  that  the  wife  lives  where  the 
husband  does. 

As  to  the  fourth  particular,  viz.  How  the  defect  of  an  addition 
may  be  salved. 

Sect, 


F.  Brief,  467. 
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Sect.  125.  It  hath  been  adjudged,  (a)  that  if  an  appellee,  named  («)  35  H.  6. 12. 
with  an  insufficient  addition,  or  without  any,  appear  and  plead  to  ^-  J^'^"^'^^^- 
the  appeal,  he  cannot  afterwards  take  advantage  of  the  defect  of  ^  Roll*  225! 
the  addition,  because  by  his  appearance  and  plea  he  admits  him-  1  R.  Abr.  780. 
self  to  be  the  person  intended.     And  some  have  holden,  (6)  that  2  Ins^  670. 
the  party  by  his  bare  appearance  salves  the  want  of  an  addition,  seems  con.' 
or  a  bad  one  :  but  this  seems  contrary  to  almost  all  the  authori-  (6)  1  Sid.  247. 
ties  above  cited  in  relation  to  this  matter,  which  seem  to  admit  that  ^  Keble,  885. 
the  party,  before  other  matter  pleaded,  may  take  advantage  either 
of  the  want  of  an  addition  or  of  a  bad  one.     And  accordingly  it 
was  lately  (c)  adjudged  in  an  appeal  of  death  between  Reeve  and  (c)  Pasch.  3 
Trundal,  that  the  want  of  an  addition  of  the  appellee  was  a  good  ^g^;^^;^^^. 
plea  in  abatement,  and  the  writ  of  appeal  was  abated  by  such  plea.  §.  c.  Comj. 

ReD  257. 

As  to  the  Fourth  Point  above-mentioned,  viz.  Where  a  writ 
of  appeal  may  be  abated  upon  the  exception  or  plea  of  the  party 
for  the  multiplicity  of  action. 

Sect.  126.  It  seems  (J)  clear,  that  after  an  appellant  hath  ap-  (^d)  s.  p.  c.  82. 
peared  on  a  writ  of  appeal,  or  even  on  a  bill  of  appeal  removed  Summary,  i89. 
into  the  court  of  king's  bench  from  before  the  sheriff  and  coro-  ^'  Sjj*^V3* 
ners  by  certiorari,  if  he  commence  a  new  appeal  for  the  same  p*  Brief,  548. 
matter,  the  appellee  may  plead  in  abatement  that  such  prior  ap-  774. 
peal  is  still  depending,  &c.     But  it  seems  (e)  clear,  that  it  is  no  (e)ioH.  4.4. 
plea  in  abatement  of  a  writ  of  appeal,  that  the  appellant  hath  |'  ^'  ^'^^p 
brought  a  bill  of  appeal  for  the  same  matter  before  the  sheriff  455 
and  coroners,  because  such  bill  is  not  of  so  high  a  nature  as  a  See  4  Ed.  3. 9. 
writ  of  appeal,  but  it  is  said  to  be  only  in  nature  of  a  plaint  till 
it  be  removed  into  the  king's  bench,  which  seems  (/)  to  depend  (/)  Sup.  c.  9. 
on  the  statute  of  Magna  Charta,  17,  since  which  statute  the  s«  39, 40, 41. 
sheriff  and  coroner  cannot  proceed  to  trial  upon  a  bill  of  appeal, 
as  perhaps  they  might  have  done  by  the  common  law.    But  after 
such  bill  of  appeal  before  the  sheriff  and   coroners  is  removed 
into  the  king's  bench,  if  the  plaintiff  bring  a  writ  of  appeal  for 
the  same  matter,  it  is  holden  (g)  by  Staundford,  and  seems  to  be  (g)  S.  P.  C.  83. 
admitted  in  the  Year  Book  of  4  Hen.  6.  pi.  14,  15.  and  both  by 
Fitzherbert  {h)  and  Brook  (i)  in  their  Abridgments  of  the  said  (h)  F.  Cor.  4. 
Year  Book,  that  the  appellee  may  plead  in  abatement  that  such  (0  B.  App.44. 
bill  of  appeal  is  depending,  because  after  it  is  removed  into  the 
king's  bench,  it  is  of  as  high  a  nature  as  a  writ  of  appeal.     Yet 
Sir  Matthew  Hale  (k)  seems  to  be  of  opinion,  that  such  bill  so  (k)  Sum.  i89. 
removed  is  not  pleadable  in  abatement  till  the  plaintiff  hath  ap- 
peared thereon ;  perhaps  for  this  reason,  that  before  the  plaintiff 
hath  appeared,  it  doth  not  appear  of  record,  that  he  hath  prose- 
cuted the  suit  in  the  king's  court,  because  the  certiorari  might 
have  been  taken  out  by  a  stranger.     Upon   which  ground   it 
seems  to  have  been  resolved,  (/)  that  it  is  no  good  plea  in  abate-  (t)  7  H.  7.  6. 
ment  of  an  appeal,  that  the  plaintiff  hath  purchased  another  F-  Brief,  192. 
writ  of  appeal  returnable  at  such   a  day,  &c.  and  that  such  f'p.^c.'eL* 
writ  was  delivered  of  record  to  the  sheriff,  because  it  might  be,  2  Hale,  149. 
for  what  appears  upon  the  record,  that  the  first  appeal  was  so 
far  prosecuted  by  a  stranger ;  but  in  the  same  case  it  is  admitted 
that  such  prior  appeal  depending  will  abate  the  second,  where  it 
appears  on  record  that  the  same  plaintiff  hath  appeared  and 
sued  it,  as  in  praying  of  process,  &c. 

As 
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As  to  the  Fifth  Point,  isiz.  Where  a  writ  of  appeal  may  be 
abated  for  the  making  of  J.  S.  the  defendant,  where  there  is  no 
such  person. 

Sect,  127.  It  seems  clear,  that  if^there  be  divers  defendants  in 

an  appeal,  and  one  of  them  who  does  not  appear  be  misnamed 

either  as  to  the  surname,  or  name  of  baptism,  or  be  described 

by  a  wrong  addition,  or  were  dead  before  the  writ  purchased, 

any  of  the  defendants  who  do  appear  may  plead,  "  that  whereas 

"  the  appeal  is  sued  out  against  A.  B.  of  C.  in  the  county  of  D. 

"  yeoman,  there  was  not  at  the  time  of  the  purchase  of  the  writ, 

"  nor  hath  been  since,  any  such  person  as  A.  B.  in  rerum  natura, 

(a)  Dyer,  348.    "  as  by  the  writ  is  supposed  ;  («)"  whereon  if  issue  be  joined,  if 

Summary^i89.    ^j^^  appellant  caunot  prove  that  there  now  is,  or  was  at  the  time 

iiast.  49. 52.      when  the  writ  M'as  purchased,  such  a  person  of  such  name  and 

F.  Cor.  15.  43.  addition  as  by  the  writ  are  supposed,  it  seems  that  the  verdict 

26  H  6  6         ought  to  go  against  him,  whereupon  the  writ  shall  be  abated  as 
21  H.  7. 34.       to  all  the  defendants.     But  it  is  not  {b)  advisable  in  such  a  case 
7  II.  4.  27.         to  plead  that  there  was  not  at  the  time  of  the  purchase  of  the 
(^)^B.  App.        \yY\t,  &c.  any  such  person  as  A.  B.  of  C.  in  the  county  of  D. 
6  H.  7. 7.  yeoman,  because  it  implies  a  negative  pregnant.     Also  if  a  de- 
21  E.  4.  71. 72.  fendant,  misnamed  or  described  by  a  wrong  addition,  do  appear. 
See  the  books^   ^^  seems  to  be  agreed  (c)  that  no  other  defendant  besides  himself 
above  cited.       Can  plead  the  misnomer  or  wrong  addition.     But  I  do  not  find 
(rf)  21 II.  7. 31.  it  to  be  agreed,  (c?)  that  such  a  plea  by  one  defendant  shall  abate 
711.4%?!         *^^  ^"^  ^^  ^^  any  other  besides  himself;  but   if  such  matter, 
S.  P.  C.  82.       when  pleaded  by  another  on  the  non-appearance  of  the  defend- 
ant, will  abate  the  writ  as  to  all,  it  seems  difficult  to  give  a 
reason  why  it  should  not  have  the  like  effect  when  pleaded  by 
the  party  himself. 

As  to  the  Sixth  Point,  viz.  Whether  the  appellee  may  have 
more  than  one  such  plea  or  exception. 

(e)  Finch,  3G3,  Sect.  128.  There  seems  to  be  no  doubt  but  that  if  a  defendant 
Tn  Ti'  16  ^"  ^"  appeal,  or  even  in  an  indictment  of  felony,  think  it  proper 
B.  Appeal',  44.  to  make  use  of  never  so  many  pleas  or  exceptions  of  this  kind, 
(/)S.  P.  C.82.  requiring,  all  of  them  the  same  kind  of  trial,  he  may  take  advan- 
Ou  4  n 'e  ^^e'  ^^S^  ^^  them  all,  (e)  unless  {/)  they  be  repugnant  to  one  another. 
B.  App.  44.  Also  it  seems  to  be  the  better  opinion,  (g)  that  he  shall  have  the 
(.h)  Finch,  363,  like  advantage,  where  such  pleas  or  exceptions  do  not  all  of  them 
n^Ed^4  71  I'equire  the  same  kind  of  trial,  but  some  of  them  are  triable  by 
Reeves  v.  matter  of  record,  and  others  by  the  country.     And  if  such  pleas 

Trundal,Pasc.  or  exceptions  be  all  of  them  triable  by  the  country,  it  seems  to 
I)veT%8  have  (^)  been  generally  agreed,  that  the  defendant  must  at  the 

Rasta'l,  49.  Same  time  plead  also  with  them  all  his  matters  in  bar,  if  he  have 
3  Mod.  266,  any  such,  and  also  plead  over  to  the  felony  (unless  where  he  hath 
ol.'e  H.  7.  7.  admitted  the  fact  by  the  matter  pleaded  in  bar)  :  but  if  the  plea 
Shower,  47.  *  in  abatement  be  triable  by  matter  of  record,  it  is  holden  in  some 
(0  B.  App.  48.  books,  (i)  that  the  defendant  is  not  bound  to  plead  over  to  the  fe- 
1*11  6  1.  lony,  till  such  plea  in  abatement  be  found  against  him.   But(A;)  the 

27  Assize,  3.      greater  number  of  precedents,  and  constant  practice  of  late  seem 

(fc)C.Enz.  695.  to  be  otherwise.     However  it  seems  clear,  (/)  that  whatsoever 

^^^^•^••*-  matters 

4 II.  6. 15.  mailers 

1  H.  6.  Rastal,  47.    (0  Finch,  363,  364.  385.     27  Assize,  3.    1 II.  6.  1.    2  Hale,  239. 
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matters  are  pleaded  in  abatement  of  an  appeal,  or  indictment  of 
felony,  and  found  against  the  defendant,  yet  he  may  afterwards 
plead  over  to  the  felony.  (4)     And  in  these  respects  such  an 
appeal  and  indictment  differ  from  appeals  (a)  of  mayhem  and  all  i"op.'ii.5.      "'* 
civil  actions  whatsoever,  except  only  assizes  of  mort  d' ancestor  (b),  Owen,  59, 6o. 
novel  disseisin{c),  nusance  {d),  ^nd  juris utrum;{e)  for  it  seems  to  ^^'^^'J'^'^' 
he  a  settled  rule,  that  in  appeals  of  mayhem  and  all  other  civil  ^^^i^^^h,  385. 
actions,  those  above-mentioned  only  excepted,  if  a  plea  in  abate-  4i8. 
ment,  triable  by  the  country,  (/)  be  found  against  the  defendant,  ^^  J^\^^  ^^^ 
he  shall  not  (g)  be  suffered  afterwards  to  plead  any  new  matter,  ^^^  i  Ed!3.  ii. 
but  final  judgment  shall  be  given  against  him.     Also  it  seems  to  Dyer,3io. 
be  agreed  (A)  that  in  all  other  actions,  except  those  abovemen-  ^J^J^^;^^* 
tioned,  if  a  defendant,  together  with  a  plea  in  abatement,  plead  s.P.^C.'sa.' 
also  a  plea  in  bar,  or  the  general  issue,  he  waves  the  plea  in  C.  Car.  520. 
abatement ;  and  the  plea  in  bar  or  general  issue  only  shall  be  ^j^f^'^P' 

tried.  (,i)  Finch,  S63. 

385.   (e)  40  Ed.  3.  29.    Finch,  363.  385.    (/)  Vide  C.  Eliz.  203.   Dyer,  228.  Yelv.  36.     (g)  1  Sid. 

252.    1  Lev.  163.    1  Inst.  33.    Yelv.  112.    Aleyn,  65,  66.     (ft)  C.  Eliz.  495.  Owen,  .59.     Noy,  36. 
Moor,  457.    Pop.  115.    Vide  Thel.  b.  l5.  c.  5. 

And  now  I  am  in  the  third  place  to  consider.  What  faults  of 
this  kind  are  amendable,  which  without  such  amendment  would 
abate  the  writ. 

Sect.  129.  It  is  to  be  observed,  that  appeals  are  expressly  ex-  (/)Vid.  Salk. 
cepted  out  of  8  Hen.  6.  c.  12.  which  is  the  principal  statute  of  ^i- 
amendments  :  Also  it  seems  (i)  to  be  generally  taken  for  granted,  ^  Bulst^'42 
that  no  criminal  prosecution  whatsoever  is  within  any  other  sta-  144. 
tute  of  amendments,  or  any  of  the   statutes  of  jeofails ;    from  (fc)9H.  7.16. 
whence  it  follows  that  no  defect  is  amendable  in  an  appeal,  but  ^^^^  ^^*     ^'    * 
such  only  as  is  amendable  by  the  common  law.     And  therefore  4  H.  6. 16. 
it  seems  to  be  the  better  opinion,  that  no  false  (k)  Latin  in  a  ^-  Amend.  62. 
writ  or  bill  of  appeal,  nor  omission  of  a  word,  (/)  nor  even  of  a  13  Assiz?  10.^* 
letter,  (m)  nor  other  defect  or  variance  (w)  from  the  proper  legal  (m)  F.  Amend. 
form,  can  be  amended,  because  no  such  fault  is  amendable  by  ^^-       ^  . 
the  common  law,  without  the  consent  (0)  of  the  parties,   except  3  cokg  156. 
only  in  actions  wherein  the  king  (p)  is  a  party.    It  seems  indeed  4H.  6. 16. 
to  be  generally  holden  in  some  books,  (q)  that  such  faults  in  a  (.°')  ^'  Amend. 
writ  are  amendable  where  the  cursitor  varies  from  his  instruc-  (p\QCoke  156. 
tions,  in  the  names  or(r)  additions  of  the  parties,  or  other  like  4H.  6. 16. 
matters  which  he  must  take  from  his  instructions.     But  what  is  40  Assize,  26. 
said  in  such  books  in  relation  to  this  matter  seems  to  be  intended  of  t  RolL°i38.^  * 
such  writs  only  as  are  within  the  purview  of  the  statutes  of  amend-'  C.  Eliz.  644. 
ments,  and  therefore  cannot  be  applied  to  appeals  ;  yet  it  seems  Q^-  ^°^'  i^^* 
that  a  misprision  in  the  count  is  amendable  by  the  common  law,  ^2  i5o!"i52!* 
as  well  in  an  appeal  as  in  any  other  action,  before  it  is  entered  1  Sidney,  412. 
on  the  record  ;  and  so  it  seems  that  the  Year  (s)  Book  of  7  Hen.  Hobart,  118. 
4.  pi.  27.  is  to  be  intended,  in  which  a  mistake  in  the  declaration  c."car.V4.' 
in  laying  the  fact  in  an  improper  visne,  was  suffered  to  be  amend-  Littleton's  Rep. 
ed.     Also  it  seems  that  after  the  count  is  entered  on  the  record,  ^^-     „ 
a  variance  in  it  from  the  w  rit,  if  a  mere  misprision,  may  be  ^^■^ 

amended 

(4)  It  seems  from  Carthew,  56.  that  if  the  ap-  But  in  that  particular  case,  the  plea  being  accepted 

pellee  plead  in  abatement,  and  doth  not  plead  over  by  the  plaintiff,  it  was  held  good  without  pleaduig 

to  the  felony,  that  the  appellant  ought  to  move  over, 
the  Court  for  judgment  against  the  defendant. 
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(a)  Mich.  7 

Annas. 

2  Ld.  Raj. 

1288. 


(fe)  S.  22,  23, 
24,  25,  26. 


(c)  See  B.  1. 

c.  10.  s.  3. 


(d)  S.  P.  C.  98. 
Suramar}',  190. 


(e)  Sup.  s.  36. 
S.  P.  C.  98. 
(/)  Sup.  s.  38. 
S.  P.  C.  98. 

(g)  Rastal,  50. 
(/»)  Rastal,  50. 


(»)  Rastal,  49. 


amended  by  it,  as  it  seemed  to  be  agreed  in  an  appeal  of  death 
between  Smith  and  Bowden,  (a)  wherein  the  word  "  murdrum'* 
in  the  count  on  the  record  was  adjudged  to  be  amendable  by  the 
murdrum  in  the  bill  on  the  file. 

As  to  the  Fifth  General  Point,  m.  What  may  be  pleaded 
in  bar  of  an  appeal. 

Having  already  in  the  former  part  (h)  of  this  chapter  endea- 
voured to  shew  what  may  be  pleaded  in  bar  of  an  appeal  of 
mayhem,  and  intending  in  the  latter  part  of  the  book  to  consider 
the  learning  relating  to  pleas  in  bar  of  criminal  prosecutions  in 
general,  I  shall  in  this  place  only  examine  the  nature  of  pleas  in 
bar  of  appeals  of  felony  in  particular.  And  for  that  purpose 
having  premised  that,  by  the  better  opinion  (c)  at  this  day,  no 
special  plea  in  justification  of  the  killing  shall  be  admitted  in  an 
appeal  of  death,  but  that  in  every  such  case  the  general  issue  is 
to  be  pleaded  ;  I  shall  consider, 

1.  What  pleas  will  be  good  bars  of  an  appeal  of  felony,  by 
shewing  that  the  plaintiff  had  never  any  right  to  bring  it. 

2.  Whether  a  retraxit  or  nonsuit  in  a  former  appeal  of  this 
kind  will  be  a  good  bar  of  another. 

3.  Whether  a  discontinuance. 

4.  Whether  an  abatement  of  a  former  appeal. 

5.  Where  the  bringing  of  an  appeal  of  this  kind  against  one 
person  shall  be  a  bar  of  any  subsequent  appeal  against  any  other 
person  not  named  in  the  first  appeal. 

6.  Where  a  release  will  be  a  good  bar  of  an  appeal  of  this 
kind. 

7.  Where  the  appellant  may  be  barred  as  to  one  appellee,  and 
continue  his  suit  against  the  rest. 

8.  Whether  any,  and  which  of  these  pleas,  are  consistent  with 
the  general  issue. 

As  to  the  first  particular,  viz.  What  pleas  will  be  good  bars  of 
such  an  appeal  by  shewing  that  the  plaintiff  had  never  any  right 
to  bring  it. 

Sect.  130.  It  seems  to  be  a  good  general  {d)  rule,  that  any 
plea  of  this  kind  is  good  which  shews  that  the  plaintiff  wants 
any  of  those  requisites  which  the  law  makes  necessary  to  entitle 
him  to  the  appeal.  And  therefore  in  an  appeal  of  death  by  a 
woman  it  is  a  good  plea,  that  (e)  she  was  never  lawfully  married 
to  the  deceased ;  or  {f)  that  she  hath  not  continued  a  widow 
since  his  death,  but  hath  taken  another  husband.  Also  in  an 
appeal  of  death  by  one  as  heir,  it  is  a  good  plea,  that  A.  B.  at 
the  time  (g)  of  the  writ  was  and  still  is  heir  of  the  deceased ; 
or  (h)  that  one  of  the  defendants  was  the  wife  of  the  deceased, 
and  made  a  defendant  by  covin  to  exclude  her  from  her  appeal ; 
or  that  the  plaintiff  is  a  bastard  (z)  and  not  legitimate.  And 
where  one  brings  an  appeal  as  brother  and  heir,  it  is  a  good 

plea 
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plea  that  he  is  not  (a)  brother  and  heir,  as  by  his  writ  and  decla-  (a)  Rastal,  49. 
ration  he  hath  supposed,  or  {b)  that  he  hath  an  elder  brother  by  (6)  Supra,  s.  40. 
the  same  father  and  mother  still  alive  ;  or  where  one  brings  an 
appeal  as  cousin  and  heir,  viz,  brother  of  A.  B.  father  of  the 
deceased,  it  is  a  good  plea  that  he  is  not  cousin  (c)  and  heir,  viz.  (c)  Rastal,  49. 
brother  of  A.  B.  father  of  the  deceased,  &c.  as  by  his  writ  and 
declaration  he  hath  supposed.     Also  (d)  it  is  a  good  plea  in  any  (rf)  s.  P.  C.  98. 
appeal  of  death,  that  the  plaintiff  hath  slipt  his  time  in  not  bring- 
ing the  appeal  within  the  year  and  day  after  the  death  of  the 
person  supposed  to  have  been  killed.     Also  it  is  a  good(e)  plea  (c)  Supra^s.  44. 
in  an  appeal  of  robbery,  that  the  plaintiff  is  a  villein  to  the  de-  ^-  ^'  ^'  "^• 
fendaut.     And  it  is  a  good  (J')  plea  in  an  appeal  of  rape  by  a  (/)  Supra,  s. 
man  and  a  woman,  that  the  plaintiffs  were  never  lawfully  mar-  |^p  ^  ^^g 
ried.     And  (g)  it  is  a  good  plea  in  bar  of  any  appeal  of  felony,  (^)  Supra,  s!  32. 
that  the  plaintiff  is  an  ideot,  or  that  he  was  born  deaf  and  dumb.  S.  P.  C.  98. 
Also  it  is  said  by  Sir  William  Staundford,  (A)  that  it  is  a  good  plea  (h)  S.  P.  C.  98. 
in  bar  of  any  such  appeal,  that  the  plaintiff  is  attainted  of  treason 
or  felony  ;  however  (i)  it  seems  that  such  attainder  is  no  perpe-  (i)  Supra,  s.  32. 
tual  bar,  but  only  during  the  time  it  continues  in  force. 

As  to  the  second  particular,  viz.  Where  a  retraxit  or  nonsuit 
in  a  former  appeal  of  this  kind  will  be  good  bars  of  another 
appeal. 

Sect.  131.  I  take  it  to  be  clear,  (fc)  that  a  retraxit  of  any  such  (fc)  i  Inst.  138. 
appeal  is  a  bar  of  all  subsequent  appeals  of  the  same  kind  ;  for  ^^' 
it  seems  to  be  a  general  settled  rule,  that  a  retraxit  of  any  action  s^Coke.'^i's.  02! 
whatsoever  is  a  bar  of  all  others  of  the  like  or  inferior  nature.  (OS.  P.  C.  148. 
Also  it  seems  to  be  certain,  that  a  nonsuit  on  a  bill(/)  of  appeal,  ^"iVp^t*.!* 
whether  commenced  in  the  court  of  king's  bench,  or  before  jus-  ^2  Assi'zey'o?.  * 
tices(w)  of  gaol  delivery,  or  before  the  sheriff  (w)  or  coroners,  or  (0)  Sum.  190. 
a  nonsuit  after  (0)  declaration  on  a  writ  of  appeal,  is  a  bar  of  all  p  ^'y^'}^?' 
other  appeals  of  the  same  kind ;  because  no  such  bill  or  decla-  ^-^^  Sa^keldt64. 
ration  shall  be  received,  unless  (p)  the  appellant  have  first  ap-  VideF.N.B. 
peared  in  proper  person  ;  and  it  seems  to  be  agreed  by  all  the  ?^n'^o  a   • 
books,  that  a  nonsuit  after  such  an  appearance  is  peremptory.  ^\        ^^^^  ' 
Also  it  is  holden  generally  in  some  books,  (q)  that  a  nonsuit  after  47  Ed.  3. 16. 
an  appearance  is  a  peremptory  bar  to  the  appellant,  without  SpPP^p?'^^* 
adding  that  he  must  also  have  declared.     From  whence,  and  also  iinst.  139.* 
from  the  general  reason  of  the  thing,  it  may  be  reasonably  ar-  Vide  4  H.  6.16. 
gued,  that  if  it  any  way  appear  on  record  that  the  appellant,  who  g"JJ^^  ^'  ^J* 
was  nonsuited  in  a  former  appeal,  did  actually  appear  and  pro-  47  Assize  7. 
fiecute  such  appeal,  as  by  paying  (/)  of  process  on  it,  &c.  he  (?)  Vide  7  H. 
shall  be  barred  in  any  other  appeal  of  the  same  kind.     But  it  J-  ^-  p  p    „ . 
seems  (s)  that  the  bare  taking  out  of  a  writ  of  appeal,  and  causing  7  h.  7.  6. 
It  to  be  delivered  of  record  to  the  sheriff,  and  a  nonsuit  upon  1  Sid.  32. 
It,  is  no  bar  of  a  second  appeal,  because  it  doth  not  appear  of  (?  fl.'^^^jff' ^' 
record  but  that  it  might  be  done  by  a  stranger.     And  notwith-  vide4H.6?i6. 
standing  some  books  (t)  seem  to  hold  generally,  that  any  nonsuit  1  Sid.  32. 
m  appeal  is  peremptory,  yet  it  seems  to  be  in  a  great  measure  ("^u^^^jted  t^ 
settled  (u)  at  this  day,  that  such  nonsuit  ought  to  be  after  an  ap-  th^ other  points 
pearance  in  proper  person  of  record.  of  this  section. 

As  to  the  third  particular,  viz.  Whether  a  discontinuance  of  a 
former  appeal  of  this  kind  will  be  a  good  bar  of  another  appeal. 

Sect, 
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(&)lBulst.l41 
C.  Jac.  283, 
284. 
Yel.  204. 


(a)  16  E.  4. 11.  Sect.  132.  It  is  holden  (a)  by  the  reporter  of  the  Year  Book 
B.Appeal/103.  of  l6  Edvv.  4.  that  a  discontmuance  of  one  appeal  is  a  bar  of 
any  other,  because  the  life  of  the  appellee  was  once  put  in  jeo- 
pardy by  the  first  appeal ;  but  this  reason  proves  as  strongly  that 
the  abatement  of  an  appeal  where  the  writ  is  good  shall  be  a  bar 
of  another ;  for  by  an  appeal  so  abated  the  life  of  the  appel- 
lee is  as  much  put  in  jeopardy  as  by  an  appeal  that  is  discon- 
tinued ;  and  yet  it  seems  to  be  agreed  at  this  day,  that  such  an 
abatement  of  an  appeal  cannot  regularly  be  a  bar  of  another,  as 
shall  be  more  fully  shewn  in  the  next  section.  Nor  can  I  find 
it  any  where  adjudged,  that  the  discontinuance  of  one  appeal  is 
a  bar  of  another.  It  is  true  indeed,  that  in  the  case  of  Brad- 
ley (^)  V.  Banks,  the  appellee  was  totally  discharged  upon  a  dis- 
continuance. But  the  reason  hereof  seems  to  have  been,  not 
that  the  discontinuance  would  be  of  itself  a  bar  to  any  other  ap- 
peal, but  because  the  year  and  day  were  passed,  and  conse- 
quently there  could  be  no  other  appeal ;  and  the  appellee  had 
also  been  convicted  on  an  indictment,  and  had  his  clergy,  and 
consequently  could  not  be  proceeded  against  at  the  suit  of  the 
king.  However,  granting  the  opinion  afore-mentioned  to  be 
law,  that  the  discontinuance  of  one  appeal  shall  be  a  good  bar  of 
any  other,  surely  it  is  to  be  intended  of  such  a  discontinuance 
only,  as  happens  after  the  appearance  of  the  appellant,  for  the 
reasons  given  in  the  precedent  section  in  relation  to  a  nonsuit. 

As  to  the  fourth  particular,  viz.  Whether  an  abatement  of  a 
former  appeal  of  this  kind  will  be  a  good  bar  of  another  appeal. 

Sect,  133.  It  seems  clear,  that  if  an  appeal  by  a  wife  abate  by 
her  taking  another  husband,  or  an  appeal  by  an  heir  abate  by  his 
death,  there  can  be  no  (c)  other  appeal.  But  the  reason  hereof 
seems  not  so  much  to  depend  on  the  abatement,  as  on  the  mar- 
riage in  the  first  case,  and  the  death  in  the  second ;  which,  as  it 
seems  the  better  (c?)  opinion,  would  of  themselves  have  abated  a 
subsequent  appeal,  whether  any  had  been  brought  before  or  not. 
Yet  I  find  it  holden  generally  in  some  (e)  of  the  old  books,  that 
an  appeal  once  determined  cannot  revive  ;  and  in  (f)  others,  that 
where  an  appeal  of  mayhem,  which  in  this  respect  seems  not  to 
differ  from  other  appeals,  is  abated  without  the  default  of  the 
party,  he  may  have  a  new  one  ;  by  which  it  seems  to  be  implied, 
that  if  it  abated  by  his  default  he  cannot  have  a  new  one ;  and 
this  opinion  seems  also  to  be  confirmed  by  some  other  ( g)  old 
books,  but  it  is  denied  (h)  by  others.  However,  I  take  it  to  be 
settled  (i)  at  this  day,  where  there  continues  to  be  a  plaintiff  not 
disabled  to  prosecute,  he  shall  not  be  barred  in  a  second  appeal 
by  an  abatement  of  the  first. 


(c)VideS.P. 
C.  147. 
Summary,  200. 

(d)  Sup.  sect. 
38,  39.  41. 

(e)  6  H.  4.  6. 
B.  Appeal,  10. 
(/)50Ed.3.1. 
B.  Appeal,  16. 
(^)9H.5.1. 
B.  Appeal,  38. 
44. 
4  H.  6. 16. 


(h)  B.  Appeal, 
53. 118.  146. 
13  Assize,  10. 
(0  Sup.  s.  4. 


(k)  S.  P.  C.  65. 

(0  9  H.  4.  2. 
11  H.4.14. 
B.  Appeal,  28. 


As  to  the  fifth  particular,  viz.  Where  the  bringing  of  an  ap- 
peal of  this  kind  against  one  person  will  be  a  bar  of  any  subse- 
quent appeal  against  any  other  person  not  named  in  the  first. 

Sect.  134.  It  is  said,  (k)  that  anciently  one  might  have  had  two 
appeals  for  the  same  fact,  one  against  the  principal,  the  other 
against  the  accessary.  And  even  at  this  day,  if  one  be  robbed 
of  the  same  goods  at  several  times,  or  receive  different  (/)  maims, 
whether  at  the  same  or  at  several  times  ;  or  a  woman  be  ravished 

whether 
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more  than  once,  whether  by  the  same  or  by  different  persons ; 
it  seems  clear  that  several  appeals  lie  for  each  distinct  offence. 
But  it  seems  to  be  generally  (n)  agreed  at  this  day,  that  after  one  (a)  B.  Appeal, 
hath   brought  an  appeal  of  felony  against  one  person,  who  is  ^2.^  ^  ^^  ^^ 
thereon  attainted  and  hanged ;  he  may  be  barred   by  it  in  any         *   "   "' 
subsequent  appeal,  for  the  very  same  crime,  against  any  other 
person  not  named  in  the  first,  whether  such  subsequent  appeal, 
against  the  person  so  omitted  in  the  first,  be  brought  against 
him  as  principal,  or  accessary  (h)  before  the  fact,  or  even  as  ac-  ^^^^''^'gP^pg 
cessary  after  the  fact,  unless  where  he  happens  to  be  so  acces-  ^  ^'pp*  ^l'  ^g] 
sary  after  the  first  appeal  was  commenced  ;  in  which  case  it  is  4  Co.  47. 
certain  that  he  is  liable  to  such  second  (c)  appeal,  because  it  was  ^"IP*  ^•.f';  ^g ^ 
impossible  to  charge  him  in  the  first.     But  otherwise  after  an  ^eem^s^contrary 
attainder  had  on  the  first  appeal,  the  law  seems  to  disallow  the  as  to  appeals 
bringing  of  a  second ;  for  this  reason,  that  where  an  appellant  of  robbery. 
has  so  far  had  his  revenge  in  one  appeal  he  shall  not  be  indulged 
in  the  bringing  of  another,  which  his  own  laches  only  made  ne- 
cessary. 

Also  it  seems  to  be  (d)  clear,  that  if  one  bring  an  appeal  of  (<^)28  Edw.  3. 
felony  against  another,  who  is  either  acquitted  by  verdict,  or  g^'^gg^^e  42 
otherwise  finally  discharged  by  any  other  matter,  which  will  per-  Keilw.  83. 
emptorily  bar  any  other  appeal  against  him  by  the  same  appel-  4  Co.  44. 48. 
lant  for  the  same  fact,  the  appellant  may  also  be  barred  in  any 
other  appeal  for  the  same  fact  against  any  (e)  other  person  what-  (c)47Ed.3. 16. 
soever ;  perhaps  for  this  reason,  that  he  who  appears  to  have  gVj  J'  ^^'*' 
brought  an  ill-grounded  action  of  so  high  a  nature,  or  to  have  so  Summary]  I88. 
far  made  default  in  the  prosecution  of  such  an  action,  as  to  be  t90. 
for  ever  barred  from  bringing  another  against  the  same  defend-  f^^*^.*  ^7 
ant,  shall  not  be  thought  worthy  to  bring  another  against  any 
other  person  whatsoever.  ' 

But  I  cannot  be  satisfied  w^ith  the  reason  which  some  of  the 
books  seem  to  give  why  all  the  defendants  must  be  named  in  one 
appeal;  which  is  this,  that  the  statute  of  Magna  Charta,  c.  34. 
by  which  it  is  provided,  "  That  none  shall  be  imprisoned  upon 
"  the  appeal  of  a  woman,  for  the  death  of  any  other  than  her 
"  own  husband,"  speaks  only  of  appeal  in  the  singular  number  ; 
from  whence  it  is  said  to  be  collected,  that  all  the  defendants 
must  be  named  in  one  appeal.  But  by  what  kind  of  argument 
this  collection  is  made,  I  do  not  find  ;  nor  do  I  see  why  twenty 
appeals  brought  by  the  same  woman,  if  the  law  would  permit  so 
many,  are  not  as  much  within  the  letter  and  meaning  of  the  sta- 
tXite  as  one  appeal.  And  where  the  law  does  permit  the  bringing 
of  a  second  appeal  against  the  same  person,  as  it  is  clear  that  in 
some  cases  it  does,  it  may  reasonably  be  argued,  that  he  may  as 
wfell  bring  it  against  others  also ;  as  (/)  where  the  first  is  abated, 
and  there  still  continues  to  be  a  plaintiff  not  Sisafcled  to  prose-  (/)  28  Ed.  3. 
cute,  (g)  and  in  some  other  cases :  for  if  an  appellant  be  not  ^^-  , 
barred  by  the  abatement  of  his  first  appeal,  from  bringing  a  se-  ^^) See'thepre- 
cond  against  those  who  had  vexation  by  the  first,  and  were  legally  cedent  section, 
discharged  from  it,  why  should  he  be  barred  by  it,  as  to  those 
who  were  not  concerned  in  it  ? 

As 
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As  to  the  sixth  particular,  viz.  Where  a  release  will  be  a  good 
bar  of  an  appeal  of  this  kind. 

Sect.  135.  It  seems  clear,  that  a  release  of  "  all  manner  of 
(«)  Lit.  s.  500,  actions,"  or  of  all  "  actions  (a)  criminal,"  or  of  ''  all  actions  (6) 
^^'  mortal,"  or  of  "  all  actions  concerning  pleas  of  the  crown,"  or  of 

{bn  Inst.  287,  «  gu  (^^  appeals,"  or  of  ;'  all  {d)  demands,"  will  be  a  good  bar  of 
2c)  Litt  s.  501.  any  such  appeal.  But  it  (e)  seems  that  a  release  of  "  all  actions 
(d)  Litt.  s.  508.  personal"  will  not  bar  such  an  appeal,  because  that  an  appeal  in 
501.  '"  ^  ^^^'  which  the  appellee  is  to  have  judgment  of  death,  is  higher  than 
Con.  F.  Rel.  46.  an  action  personal,  and  not  properly  called  an  action  per- 
Qu.B.App.29.  sonal.  Also  it  seems  (f)  clear,  that  whatsoever  the  nature 
9  H.  4.  2.  ^^  ^^*^  release  may  be,  it  shall  not  wholly  discharge  the  ap- 

Sup.  sect  25.  peal,  unless  it  were  made  before  it  was  commenced ;  for  if  it 
(/)  ^*  ^°'"*  ^^'  be  subsequent  to  the  appeal,  it  shall  only  discharge  it  as  to  the 
Summary,  200.  ^"^^  of  the  plaiutilF,  and  after  judgment  given  for  such  discharge, 
Rastal,  43. 48.  he  shall  be  arraigned  on  the  appeal  at  the  king's  suit,  as  shall  be 
(g)  Sup.  s.  38.   shewn  more  at  large  in  the  chapter  of  Indictments.   Also  it  is  (g) 

certain,  that  no  release  shall  discharge  a  person  attainted,  without 

the  king's  pardon. 

As  to  the  seventh  particular,  viz.  Where  the  appellant  may  be 
barred  as  to  one  appellee,  and  continue  his  suit  against  the  rest. 

(fc)  Sam.  190.         Sect.  136.  It  {h)  seems,  that  if  he  be  barred  by  release  given, 

^\>^1'  '*■  ^^'  or  retraxit  entered  as  to  one,  or  by  being  vanquished  in  battle  by 

B.  Appeal,  111.  ^^^'  J^^  ^^  ™^y  continue  his  suit  against  the  rest,  because  he  is 

120.  to  have  a  several  execution  against  every  one  of  them.     Yet  in 

(i)  c.  Eliz.  460.  ^n  appeal  against  divers,  whether  they  plead  the  same  or  several 

7  hT'6.  27.  issues,  it  hath  been  adjudged,  (i)  that  a  nonsuit  against  one,  at  the 

27  Ed.  3. 87.  trial  of  any  one  of  the  issues,  is  a  nonsuit  as  to  all ;  of  which  this 

2  R.  Abr.  133.  ggems  to  be  the  best  reason,  that  (/c)  such  a  nonsuit  operates  in 

1  SW.  378.*  nature  of  a  release  of  the  whole.   But  whether  (/)  the  discontinu- 

B.  Dis.  de  Pro.  ance  of  an  appeal  as  to  one  appellee,  shall  have  the  like  construc- 

f?;  TT  ,   .o^  tion  as  to  all,  may  deserve  to  be  considered. 

(fc)  Hob.  180.  •' 

(/)Vide7H,  6.  27.    30  Assize,  36.    39  Ed.  3.  3.    38  Assize,  17.     27  Ed.  3.  37. 

As  to  the  eighth  particular,  viz.  Whether  any,  and  which  of  the 
pleas  above-mentioned  are  consistent  with  the  genera]  issue. 

Sect.  137.  It  seems  agreed  at  this  day,  that  if  the  defendant  in 
(»i)3Leon.268.  an  appeal  of  death,  by  a(m)  wife,  plead  ne  unques  accouplein  hial 
^TV^d^^^^i  ?wa^7*mowy,'  (w)  or  in  an  appeal  of  death  by  one  as  heir,  plead 
Qu.  14  Ed.  4. 7.*  ^^^^  *^^  appellant  is  a  bastard,  (o)  or  that  he  hath  an  elder  brother 
(o)  Rastal,  49.  of  the  wholc  blood  alive,  or  in  {p)  any  appeal  of  death,  plead  that 
o^^i'/Fd^d,  7  ^^^  person  supposed  to  have  been  killed,  was  dead  above  a  year 
2i"h.  6. 29.  before  the  purchase  of  the  writ,  or  that  {q)  the  appellant  had  for- 
(p)  22  Ed.  4.  merly  brought  an  appeal  for  the  same  fact  against  another  person, 
^^-  who  was  thereon  attainted  and  hanged,  or  generally  (r)  any  other 

(?)  21  H.  6. 29.  P^ea  not  amounting  to  an  implied  confession  of  the  fact,  as  a  re- 
22  Ed.  4. 39,  lease,  &c.  wHfether  it  be  trial  by  matter  (s)  of  record,  or  by  pais, 
^'  and  whether  it  {t)  deny  that  the  appellant  had  ever  any  right  to 

68.^ 584.  '  the  appeal,  or  admit  that  he  once  had  a  right,  but  shew  that  he 
S.  P.  C.  98.       is  now  barred,  he  may,  together  with  such  plea  in  bar,  plead  also 

Keilw.  188,189.  UOt 

(s)  21  H.  6.  28, 

29.  4  H  7.  5.  9  H.  4.  2.  35  H.  6.  57.  8  Ed.  4.  3.  Con.  B.  App.  14.  48.  4  H.  7. 5.  6. 
(07Ed.  4. 14.    21  H.  6.  29. 
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not  guilty  to  the  felony.    And  if  such  plea  be  triable  by  the  com- 
mon law,  unless  the  appellant  reply  both  to  that,  and  also  to  the 
l>lca  of  not  guilty,  he  discontinues  the  appeal ;  but  (a)  if  it  be  not  fl^;^^^^^^^' 
triable  by  the  common  law,  the  defendant  need  only  to  reply  to  *^ 
it,  and  not  to  the  felony,  until  after  such  plea  has  been  tried.  But 
it  is  holden  in  many  books  (h)  of  good  authority,  that  a  man  shall  ^6)  S-  P-^C.  68. 
not  be  admitted  to  plead  a  release,  and  the  general  issue  also,  be-  sum.'i 90^191.* 
cause  it  is  repugnant  at  the  same  time  to  insist  that  the  crime  is  Hob.  i7o'  171. 
released,  and  yet  (c)  that  there  was  no  such  crime  committed  to  be  (^)  ^o^*  ^^^' 
released.     But  I  do  not  tind  this  point  any  where  adjudged : 
and  as  to  the  argument  above-mentioned,  from  the  repugnancy  of 
the  plea  of  a  release  to  the  general  issue,  it  may  be  answered,  that 
a  man  may  reasonably  take  a  release  to  free  himself  from  trouble, 
from  the  suspicion  of  a  crime  of  which  he  would  by  no  means 
own  himself  guilty;  and  in  appeals  of  death  after  a  plea  of  (d)  ^YlilStou^lol'. 
autrefoits  convict  by  verdict,  and  even  after  the  plea  of  (e)  autre-  Cro.  Jac.  283.  * 
foits  convict  by  confession,  and  clergy  thereon  had,  the  general  (e)  4  Co.  45. 
issue  has  been  received ;  and  yet  such  pleas  as  much  imply  a  ^  ^'^^^'  ^^' 
confession  of  the  fact,  as  the  plea  of  release.     And  in  Smith's 
case,  who  was  indicted  of  high  treason  in  the  beginning  of  his 
late  majesty's  reign,  for  the  murder  of  Colonel  Parks,  after  a  plea 
of  a  pardon  the  general  issue  was  received.     However,  1  do  not 
find  it  any  where  holden,  that  the  plea  of  a  release  may  not  be 
pleaded,  if  the  defendant  think  fit,  without  pleading  the  general 
issue. 

Also  it  seems  questionable,(/)  whether  any  other  plea  in  bar,  (/)  Finch,  385. 
whether  triable  by  matter  of  record,  or  by  paiSy  may  not  also  be  ^^E'l^  ^4)^*40 
received  without  pleading  the  general  issue,  as  it  seems  clear,  show.  47.    ' 
that  in  some  cases  it  may;  (g)  as  where  it  declines  the  jurisdic-  (g^)Widdrington 
tion  of  the  court,  (/?)  or  would  be  prejudicial  to  the  defendant  by  ^-  Charlton,  Tr. 
enfranchising  the  plaintiff,  as  where  a  villein  brings  an  appeal  of  50  Ed.  3. 15. 
robbery  against  his  lord,  who  pleads  the  villenage  in  bar,  in  which  28  Ed.  3.9i. 
case  he  shall  not  be  compelled  to  plead  not  guilty,  because  that  f^  ^^^^^i^^' 
would  amount  to  an  enfranchisement  of  the  plaintiff,  by  supposing'  8'Ed.4. 3. 
that  the  fact,  if  committed,  needs  a  defence;  which  it  cannot  do  (/i)  Keilw.  175. 
unless  the  plaintiff  have  a  property,  which,  if  he  be  a  villein,  he  '^'^^^'^^ 
cannot  have  against  his  lord.  '  * 

Also  it  seems  clear,  tliat(i)  if  any  of  the  bars  above-mentioned,  (0  ^^  Ed. 3. 32. 
except  that  of  a  release,  be  suffered  to  be  pleaded  without  the  SummaTyfm. 
general  issue,  and  be  found  against  the   defendant,  they  do  not  s.  P.  C.  98.^ 
conclude  him  from  pleading  the  general  issue  afterwards  ;  and  as  Litt.  s.  192, 
to  the  plea  of  a  release,  whether  that  being  pleaded  without  the  /^fi4^Edw?4! 
general  issue,  and  found  against  the  defendant,  do  conclude  him  7. 
at  this  day  to  plead  the  general  issue  afterwards,  may  deserve  to  5o  Ed.  3. 15,16. 
be  considered,  for  the  reasons  above-mentioned,  {k)  But  it  seems,  |f  p.^c^'bs!' 
that  if  a  demurrer  to  the  court  be  adjudged  against  an  appellee,  F.  Corone,  429. 
he  shall  not  be  admitted  to  plead  either  in  bar,  or  the  general  27  Assize,  3. 
issue,  but  shall  be  condemned,  as  shall  be  shewn  more  at  large  7Ed.  4.15. 
in  the  chapter  of  Demurrers.  Keilw.  100. 

Summary,  190.  243.     Finch,  385,  386.  14  Ed.  4.  7. 

As  to  the  Sixth  General  Point,  viz.  Where  the  appellant 
shall  render  damages  to  the  appellee  for  a  false  appeal. 

VOL.  II.  T  • 
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Sect.  138.  Having  premised  that  by  the  common  law  a  defen- 

(a)  2  Inst.  383.  dant  may  (a)  recover  damages  for  a  false  and  malicious  appeal, 
S.^P^'c.  167.      against  the  appellant  and  his  abettors,  by  a  writ  of  conspiracy  or 

an  action  on  the  case,  in  the  nature  of  such  writ,  as  hath  been 

(b)  B.  1.  c.  27.  more  fully  shewn  in  book  the  first,  (b)  1  shall  here  endeavour  to 
tity  Conspira-  gjj^^^  jjj  ^|j^j  cases  and  in  what  manner  he  may,  if  he  choose 

rather  so  to  proceed,  recover  such  damages  by  the  statute  of 
Westminster  the  second,  c.  12.  which  was  made  for  his  speedier 
remedy,  and  is  enacted  as  followeth : 

Sect,  139.  "  Forasmuch  as  many  through  malice,  intending  to 
grieve  others,  do  procure  false  appeals  to  be  made,  of  homicides 
and  other  felonies,  by  appellors,  having  nothing  to  satisfy  the 
king  for  their  false  appeal,  nor  to  the  parties  appealed  for  their 
damages  j"  it  is  ordained,  "  That  when  any,  being  appealed  of 
"  felony,  surmised  upon  him,  doth  acquit  himself  in  the  king's 
"  court  in  due  manner,  either  at  the  suit  of  the  appellor  or  of  our 
*'  lord  the  king,  the  justices  before  whom  the  appeal  shall  be 
'*  heard  and  determined,  shall  punish  the  appellor  by  a  year's  im- 
**  prisonment :  and  the  appellor  shall  nevertheless  restore  to  the 
**  parties  appealed  their  damages,  according  to  the  discretion  of 
"  the  justices,  having  respect  to  the  imprisonment  or  arrestment 
"  that  the  party  appealed  hath  sustained  by  reason  of  such  ap- 
'*  peals,  and  to  the  infamy  that  they  have  incurred  by  the  impri- 
"  sonment  or  otherwise ;  and  shall  nevertheless  make  a  grievous 
"  fine  unto  the  king.  And  if  peradventure  such  appellor  be  not 
*'  able  to  recompense  the  damages,  it  shall  be  inquired  by  whose 
"  abetment,  by  malice,  the  appeal  was  commenced,  if  the  party 
*'  appealed  desire  it.  And  if  it  be  found  by  the  same  inquest, 
"  that  any  man  is  abettor  through  malice,  he  shall  be  distrained 
"  by  a  judicial  writ  at  the  suit  of  the  party  appealed  to  come  be- 
**  fore  the  justices.  And  if  he  be  lawfully  convict  of  such  mali- 
"  cious  abetment,  he  shall  be  punished  by  imprisonment  and 
"  restitution  of  damages,  as  before  is  said  of  the  appellor." 

And  for  the  better  understanding  this  statute,  I  shall  endeavour 
to  shew  how  the  several  parts  of  it  have  been  expounded. 

Sect,  140.  And  First,  Whereas  the  words  of  the  preamble 

are,  "  that  many  through  malice  procure  false  appeals  to  be  made 

"  by  appellors,  having  nothing,  &c."  and  in  the  purview  it  is  said, 

**  that  it  shall  be  inquired  by  whose  abetment,  by  malice,  the  ap- 

(c) Co.Lit.  139.  "peal  was  commenced,  &c.  and  if  it  be  found  that  any  man  is 

2  Inst.  384.        "  an  abettor  through  malice,  &c."  in  all  which  places  the  malice 

22^1^  "9^^^'  ^^  expressly  referred  to  the  procurers  and  abettors  only,  and  in 

26  H.  8.3.         no  part  of  the  statute  to  the  appellant;  it  is  holden  by  (c)  some, 

(d)  See  the  that  whercvcr  an  appellee  is  acquitted  of  an  appeal  of  felony,  he 
books  cited  un-   gj^  u  recover  damages  by  force  of  this  statute  against  the  appel- 

der  this  and  the  ,  .f  iiii  -i-^i      r^i  r  1 

fdlowiug  sec-  lant,  except  only  where  he  hath  been  indicted  or  the  same  relony 

lions.  before ;  and  it  must  be  confessed,  that  in  the  {d)  Reports  and 

(e)  Rast.  Eut.  Entries  (e)  relating  to  this  matter,  damages  seem  generally  of 
(/)  S.  P.  C.  course  to  have  been  awarded  against  the  appellant,  on  the  ac- 
168.  quittal  of  the  appellee  in  all  other  cases,  without  any  finding  that 
Ed"  4'  ?26"'  ^^^^  appeal  was  malicious.  Yet  it  is  holden  by  (f)  others,  that 
40  Ed.  3. 42.  the  appellant  is  no  more  within  the  intent  of  the  statute  than  his 

abettors, 
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abettors,  unless  his  appeal  was  grounded  on  malice.  And  if  it 
be  considered,  that  where  the  appellant  is  to  render  damages  by 
force  of  the  statute,  he  is  also,  by  the  express  words  of  it,  to  have 
a  year's  imprisonment,  and  to  be  grievously  ransomed  to  the 
king ;  surely  it  cannot  be  imagined  that  the  makers  of  the  statute 
intended  in  any  case  to  expose  him  to  so  severe  a  punishment  for 
a  legal  prosecution,  which  he  has  reasonable  evidence  to  induce 
him  to  commence,  though  it  may  not  be  sufficient  to  induce  a  jury 
to  convict  the  defendant. 

Neither  do  1  see  any  reason  why  the  bringing  an  appeal  against 
one  who  hath  been  before  indicted,  by  a  sufficient  indictment  (a)  (a)  20  Edw.  4. 
of  the  very  same  {b)  crime,  which  is  agreed  (c)  not  to  be  within  ^.^^^ 
the  meaning  of  the  statute,  should  be  the  only  excepted  case ;  ^^^^0  H.  8. 3. 
especially  considering  that  any  other  case,  wherein  the  appellant  33  H.  6.  i. 
plainly  appears  to  proceed  on  a  probable  ground  of  suspicion,  is  40  Ed.  3. 42.24. 
within  the  reason  given  in  many  books  (d)  for  the  favour  shewn  4oAss.*18*. 
to  the  appellant  where  the  appellee  has  been  indicted  before ;  (c)  22  Ass.  39. 
which  is  this,  that  the  appellant  had  cause  and  evidence  to  pursue  ^J  ^.  8. 3. 
the  appeal,  and  it  appears  to  the  court  that  it  was  not  merely  40  Ed.  3.42. 
founded  on  malice.     And  this  is  also  one  of  the  reasons  given  in  14H.7. 2. 
the  (e)  books,  why  the  appellant  is  not  to  render  damages  by  the  ^o  Ed.  6. 
intent  of  the  statute,  where  the  appellee  in  an  appeal  of  murder  is*  F.Daraages  67'. 
found  guilty  of  homicide  se  defendendo  only.     As  to  the  general  (d)  40  Ed.  3. 
expressions  of  the  books  above-mentioned,  in  which  damages  seem  ^2. 
of  course  to  be  awarded  againt  the  appellant  without  any  inquiry  /^^x  ^[  ^^^'  ^^^ 
whether  his  appeal  were  malicious  or  not,  it  may  be  answered,  2  Inst.  384. 
that  the  books  speak  as  generally  in  relation  to  the  recovery  of  (/)  2  Inst.384. 
the  damages  against  the  abettors,  and  yet  it  seems  (/)  plain  from  piowdei/ss! 
the  whole  purport  of  the  statute,  that  they  are  not  within  the  pur-  seems  contrary. 
view  of  it,  unless  their  abetment  were  founded  on  malice.     And  Vide  D^^er.  120. 
some  ( g)  seem  to  have  gone  so  far  as  to  hold,  that  the  heir  who  pfrty  ^q^^' 
abets  his  mother  in  bringing  an  appeal  for  the  death  of  his  father,  Plowden,  88. 
can  be  in  no  case  within  the  statute,  by  reason  of  such  abetment,  2  Inst.  384. 
because  nature  and  duty  oblige  him  in  such  a  case  to  abet  his 
mother. 

But  this  reasoning,  if  strictly  examined,  seems  to  prove  no 
more  than  this,  that  in  such  case  the  heir  shall  prima  facie  be  in- 
tended to  have  abetted  the  appellant  rather  out  of  duty  than  ma- 
lice, and  that  therefore  he  shall  not  be  taken  to  be  within  the  pur- 
view of  the  statute,  without  very  strong  evidence  of  his  malice. 
But  surely  it  cannot  be  denied,  that  in  some  cases  it  may  be  no- 
torious, that  an  heir  abets  such  an  appeal,  not  out  of  duty  but 
malice ;  as  where  he  himself,  without  the  least  probable  ground 
of  suspicion,  is  the  first  promoter  of  the  prosecution;  or  where 
he  causes  it  to  be  carried  on  by  violent  and  unfair  methods,  not 
for  the  sake  of  justice,  but  oppression;  in  which  cases  it  seems 
harsh  to  say,  that  he  is  not  as  well  within  the  meaning  as  letter 
of  the  statute. 

Sect.  141.  Secondly,  In  the  construction  of  the  words  "ho-  (ft)F.  Corone, 
micides  and  other  felonies,"  in  the  preamble  of  the  statute,  it  hath  275. 382. 
(A)  been  adjudged  that  the  purview  of  it  extends  to  a  rape,  which  J}^^^^^'  *2^- 
was  made  a  felony  by  another  (i)  branch  of  the  same  statute;  ^'5.  "P***     ' 

T  2  and 
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(«)2lnst,384.    and  it  is  (a)  liolden,  both  by  Coke  and  Staundford,  that  it  in 
'    *    *      *      like  manner  extends  to  offences  made  felonies  by  any  subsequent 
statute. 

Sect.  142.    Thirdly,    In    the    construction  of  these   words, 
"  When  any  being  appealed  of  felony  surmised   upon  him,  doth 
<fe)S.P^C.i69.  '*  acquit  himself  in  the  king's  court  in  due  manner,  either  at  the 
14H^V^2  "  ^"^^  of  the  appellor  or  of  our  lord  the  king;"  it  seems  to  have 

(c)  S.  P.  C.  169.  been  generally  agreed,  that  no  acquittal  is  within  the  intention  of 
(rf)4Co.47.  the  statute,  {0)  unless  it  be  had  on  an  appeal,  (either  at  the  suit 
9  H  4  2^^*  of  the  party,  or  of  the  king,  after  a  nonsuit  of  the  party,)  and 
Vide  9  H.  5.1.  be  of  such  a  nature  as  (c)  finally  to  bar  all  other  prosecutions 
(c)  2  Inst.  385.  for  the  same  felony,  whether  at  the  suit  of  the  king,  or  of  the 
But  33  H*  6^  1  s^"^^»  ^1'  ^>^y  other  party.  And  therefore  it  seems  clear,  that 
F.  Cor.  10*2.  *  no  damages  shall  be  recovered  on  the  {d)  abatement  of  an 
48  Ed.  3.  22.  appeal,  nor  on  the  bare  (e)  nonsuit  of  the  appellant,  nor  where 
(}T2^rmt!385.  ^^^^  appellant  is  barred  either  by  a(/^  demurrer,  or  by  a(g)  plea, 
F.  Gor.  12.  shewing  that  he  is  not  entitled  to  the  appeal,  nor  on  any  acquittal 
S.  P.  C.  169.  on  an  insufficient  (h)  original ;  because  in  all  these  cases  the  ap- 
2  Itfst  38^"'  ^^  pellee  is  liable  to  another  prosecution  for  the  same  felony.  And 
S.P.  C.  169.  if  a  person  appealed  of  murder,  be  found  guilty  (i)  of  homicide 
{h)  4  C^o.  45.  by  a  misadventure,  or  se  defendendo,  which  will  be  a  bar  of  any 
F^Cor  444  Other  prosecution  for  the  same  killing,  yet  it  hath  been  resolved 
9  H.  5.  2.  '  that  he  shall  not  recover  damages,  not(/v)  only  because  it  appears 
S.  P.  c.  169.  that  the  appeal  was  not  groundless,  but  also  because  the  appellee 
(i)  22  Assize,       jg  ^^^  t^^^jj^  acquitted. 

2  Inst.  385.    S.  P.  C.  199.    (k)  Vide  sup.  sect.  138. 

0)41  Ass.  and        But  it  is  (I)  clear,  that  the  appellee  is  entitled  to  his  damages, 
Fv Cor. 275.381.  where  he  is  acquitted  on  an  appeal  at  the  suit  of  the  king,  after 
Damages,  77.      a  nonsuit  of  the  plaintiflf,  where  he  vanquishes  (m)  the  appellant 
(m>F.Cor.98.   J^  a  trial  by  battle.     Also  if  two  be  appealed,  the  one  as  princi- 
pal and  the  other  as  accessary,  and  the  jury  being  charged  on  the 
accessary  as  well  as  the  principal,  do  acquit  the  principal,  it  seems 
(n)S.P.C.i68,  to  i)Q  (;^)  agreed,  that  the  accessary  shall  recover  damages  by  the 
2  Inst.  385.       intent  of  the  statute,  without  an  express  verdict  concerning  him, 
33  H.  6.1.         because  he  is  impliedly  acquitted  by  the  acquittal  of  the  princi- 
pal ;  for  it  is  impossible  that  there  should  be  an  accessary  where 
there  is  no  principal.     And  this  reason  seems  to  hold  as  strongly 
for  the  damages,  where  the  accessary  doth  not  appear  on  the  trial 
or  acquittal  of  the  principal ;  because  in  such  case  the  acquittal 
(o)33H.6. 1.    of  the  principal  is  as  (o)  much  an  acquittal  of  the  accessary,  as 
where  he  doth  appear. 

(p)  2  Inst.  385.        But  it  is  holden  (p)  by  Sir  Edward  Coke,  that  such  an  acces- 
sary shall  not  recover  damages,  because  no  jury  can  be  returned 

{?l^".^'?*^n^  to  assess  them  ;  and  Sir  William  Staundford  (q)  seems  to  be  of 
vide  41  Ass  24          ••  i  i 

*  opinion,  that  such  an  accessary  shall  not  recover  damages,  unless 

he  be  expressly  acquitted,  by  verdict,  after  the  acquittal  of  the 
(r)  Vide  sup.  principal.  Yet  whether  (r)  the  justices  themselves  may  not,  in 
sect.  52, 53.  ^  (,jjse  of  this  nature,  if  they  think  fit,  assess  the  damages  without 
any  jury,  or  else  assess  them  by  an  inquest  of  office,  may  de- 
serve to  be  considered.  Also  it  seems  to  be  to  little  purpose  to 
require  an  actual  acquittal  of  a  person,  where  it  appears  by  the 
acquittal  of  another,  that  he  could  not  be  guilty.     However  it 

seems 
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seems  clear,  that  a  person  appealed  as  accessary  to  two  principals, 
shall  not  (a)  recover  damages  by  the  acquittal  of  one  of  them ;  («)  2  Inst.  385. 
because  for  what  appears  he  might  be  accessary  to  the  other,  p/conlek 
Neither  (/>)  shall  he  recover  damages  where  he  is  discharged  by  (6)  S.  P.  €.173. 
the  death  of  the  principal  before  his  attainder,  because  it  doth  not  33  H.  6.  i. 
appear  that  he  might  have  been  guilty. 

Sect.  143.  It  seems  at  this  day,  that  if  a  defendant,  appearing 
upon  erroneous  process  to  a  good  appeal,  be  acquitted,  he  shall 
recover  damages  by  the  intent  of  the  said  clause,  because  such  an 
acquittal  is  a  good  bar  of  any  other  prosecution  for  the  same  /^^  g  jj  5  ^ 
felony,  and  the  life  of  the  appellee  was  put  in  danger  by  the  (c)  ^"{^51.  386.  * 
appeal.  But  there  were  formerly  some  opinions,  that  the  appellee  Qu.S.P.C.  169. 
in  such  a  case  should  not  recover  damages,  because  his  life  was  ^-  p"*"-  ^\ 
not  in  danger  at  the  time  of  the  trial,  for  that  he  might  have  taken  Cro^Jac-^asi. ' 
advantage  of  the  error  in  the  process.  4  Co.  45. 

But  granting  it  to  be  a  good  rule,  that  the  defendant  shall  not 
recover  damages  where  his  life  is  not  in  danger  at  the  time  of  the 
trial,  which  yet  I  find  not  confirmed  by  any  authority,  besides  the 
Year  Book  of  9  Hen.  5.  c.  ^l.  it  may  be  answered,  that  in  the  case 
in  question  the  defendant's  life  is  in  danger  at  the  time  of  the 
trial,  because  the  error  in  the  process  is  salved  by  his  appearance ; 
as  shall  be  shewn  more  at  large  in  the  chapter  concerning  Pro- 
cess. 

Sect.  144.  If  a  person  who  has  taken  a  release,  or  prayed  the 
benefit  of  clergy,  wave  such  release,  or  benefit  of  clergy,  and  put 
himself  on  his  trial  and  be  acquitted,  it  is   said,  (d)  that  he  shall  (d)  S.  P.  C. 
recover  his  damages,  notwithstanding  the  objection  that  the  taking  ^^'  ^J^- 
such  release  or  making  such  prayer,  seem  to  carry  with  them  an  386.  &33H. 
implied  confession  of  guilt.  6. 1. 

Sup.  sect.  135. 

Sect.  145.  Wherever  any  person  is  so  far  acquitted  on  an  ap- 
peal carried  on  at  the  suit  of  the  party,  as  to  be  entitled  to  his 
damages,  (e)  he  ehall  have  judgment  for  them  without  any  pro-  (e)S.  P.C.  169. 
cess  to  bring  in  the  party  to  answer  to  the  damages,  because  he 
is  still  in  court;  but  where  he  is  so  acquitted  on  an  appeal  car- 
ried on  at  the  suit  of  the  king  after  a  nonsuit  of  the  party,  he  shall 
not  recover  damages,  without  a  scit^e  facias  to  bring  in  the  party, 
because  he  was  out  of  court  by  the  nonsuit. 

Sect.  146.  Fourthly,  In  the  construction  of  these  words, 
'*  The  justices  before  whom  the  appeal  shall  be  heard  and  deter- 
"  mined,  shall  punish  the  appellor  by  a  year's  imprisonment,  and 
"  the  appellor  shall  nevertheless  restore  to  the  parties  appealed 
•''  their  damages,  according  to  the  discretion  of  the  justices,  having 
"  respect  to  the  imprisonment,  or  arrestment,  that  the  party  ap- 
"  pealed  hath  sustained  by  reason  of  such  appeals,  and  to  the  in- 
"  iamy  that  they  have  incurred  by  the  imprisonment,  or  other- 
wise, &c."  the  following  points  have  been  holden. 

First,  That  justices  of  nisi  prius  (f)  have  no  power  to  give  (/)ioEd.4. 
judgment  for  such  imprisonment  or  damages,  upon  an  acquittal  gg'Ed.  4.  10. 
beiore  them,  whether  before  or  since  the  statute  of  14  Hen.  6.  s.  P.C.  119*. 

by  2  Inst.  386. 
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by  which  it  is  enacted,  "  That  such  justices  shall  have  power,  in 
**  all  cases  of  felony  or  treason,  to  give  their  judgments  as  well 
(a)S.P.C.  169.  **  where  a  man  is  acquitted,  as  where  he  is  attainted."     For  (a) 
the  words  above-mentioned  in  the  statute  of  Westminster  the 
second  are  to  be  intended  of  such  justices  only  before  whom  the 
whole  plea  of  the  appeal  is  heard  and  determined,  and  therefore 
in  strictness  can  extend  to  the  justices  of  the  king's  bench  only, 
where  the  appeal  is  commenced  before  them,  (for  that  the  whole 
appeal  is  in  such  case  heard  and  determined  before  them,  either 
in  person,  or  else  by  others  delegated  by,  and  representing  them,) 
and  not  to  the  justices  of  nisi  prius,  who  have   nothing  to  do 
with  the  appeal  before  the  trial,  nor  any  original  power  to  try  it. 
And  the  statute  above-mentioned  of  14  Hen.  6.  hath  been  con- 
strued to  intend  only  to  enable  justices  of  nisi  prius  to  give  the 
(b)  4  Co.  95.      principal  judgment,  and  not  to  transfer  to  them  from  the  court  of 
D     ^acf         king's  bench  a  power  in  collateral  matters.     Yet  (b)  justices  of 
B.  Appeal,  113.  nisi  prius  have  by  usage,  not  now  to  be  disputed,  gained  a  power 
F.  Corone,  463.  to  assess  the  damages,  and  to  inquire  of  the  sufficiency  of  the 

8  H.  5.  6.  plaintiff  to  answer  them,  and  also  of  the  abettors.  But  I  do  not 
(c)22Ed.4.i9.  Snd  that  they  have  ever  given  judgment  for  the  damages.  Yet 
B.  Appeal,  113.  tjjgrg  jg  j^q  doubt  (c)  but  that,  if  such  justices  be  also  justices  of 

assize,  and  as  such  have  an  appeal  commenced  before  them,  they 
may,  as  justices  of  assize,  upon  the  acquittal  of  the  appellee,  not 
only  inquire  of  the  damages,  &c.  but  also  give  judgment  for  them, 
both  by  the  letter  and  meaning  of  the  statute. 

Sect.  147.  Secondly,  That  if  a  jury  give  too  small  damages 
(d)C.EK2.223.  to  the  appellee,  the  court  may  increase  (rf)  them ;  from  which  it 
Vide  2  Inst.  seems  to  follow,  that  if  a  jury  give  too  large  damages,  the  court 
42  Assize,  19.  may  abridge  them.  And  surely  no  less  can  be  implied  by  the 
seems  contrary,  statute's  ordering,  **  that  the  damages  shall  be  given  according 
Sh^4  9^^'  "  ^^  ^^^^  discretion  of  the  justices,  respect  being  had  to  the  im- 
8H.  4. 23.p.9.  "  prisonment,  &c."  And  this  construction  also  seems  agreeable 
3  H.  4.  4.  p.  to  the  rules  of  law  in  other  cases,  by  which  the  court  is  said  {e) 
7^H  6  31  ^^  \i2ise.  a  general  discretionary  power,  except  in  some   special 

9  H.  6. 31.'  cases,  as  local  (/)  trespasses,  &c.  either  to  increase  or  abridge  the 
19  H.  6. 10.  damages  found  by  an  inquest  of  office  ;  and  where  a  jury,  which 
vide  27  H%  2  ^^^^  acquitted  an  appellee,  inquires  afterwards  of  the  damages,  it 
Sup.  s.  52.      '  seems  in  respect  of  such  inquiry  to  be  no  more  than  an  inquest 

(J)  27  H.8.  2.  of  office,  though  it  were  returned  to  try  the  cause. 
19  H.  6. 42.  ^  ^ 

19  H.  6. 10.  p.  28.    3  H.  6.  23. 

Sect,  148.  Thirdly,  That  if  there  be  several  appellees,  and 
(5')S.P.C.iro.  all  of  them  acquitted,  the  damages  ought  to  be  severally  (g)  as- 
ii^H'4^^1-       sessed  as  to  every  one  of  them;  and  this  doubtless  is  agreeable 
12  Coke,  126.     ^^^^^  ^^  ^^^  letter  and  meaning  of  the  statute,  which  provides  that 
2  Inst.  386.        in  the  giving  the  damages,  respect  shall  be  had  to  the  imprison- 
41  Assize,  24.     ment  and  infamy,  and  other  damage  sustained  by  reason  of  the 
8H.^5rir'     *  app^tiU  and  these  being  several,  and  receiving  different  aggra- 
vations from  the  different  circumstances  of  the  person's  particular 
case,  it  cannot  but  be  reasonable  that  the  damages  be  assessed 
severally  also. 

Sect.  149.  Fourthly,  That  a  monk  or  feme  covert,  being  ap- 
pealed 
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pealed  without  the  abbot  or  husband,  cannot  have  judgment  for 

the  damages  on  their  acquittal,  because  they  are  disabled  by  the 

law  to  recover  any  damages  without  the  abbot  or  husband ;  and 

the  general  words  of  a  statute  shall  not  be  construed  to  enable 

persons  in  a  point  wherein  the  common  law  hath  disabled  them. 

But  the  authority  of  this  opinion,  as  to  a  wife,  is  questioned  by 

Hobart ;(«)  neither  do  any  of  those(i)  who  seem  to  give  it  greater  («)  Hob.  98. 

weight,  bring  any  other  proof  of  it  than  a  note  in  Fitzherbert's  f^^J^^^^^^' 

Abridgment,  of  a  resolution  to  such  purpose  in  the  time  of  Ed-  9Coke,V3.* 

ward  the  Third  as  to  the  case  of  a  monk,  and  an  assertion  that  i  Roil.  170* 

the  law  is  the  same  in  the  case  of  a  wife.  |'  ^'^'  i^^; 

F,  Corone,  176. 

Against  which  it  may  be  plausibly  argued,^  that  since  the  im- 
prisonment and  infamy  sustained  by  a  feme  covert,  in  a  malicious 
appeal  against  her,  are  far  from  being  less  grievous  in  respect  of 
her  coverture,  and  are  a  good(c)  ground  of  a  writ  of  conspiracy  at  (c)  2  Inst.  386. 
the  common  law,  brought  by  the  husband  and  wife ;  and  since  ^'^  ^^'  ^'  ^2* 
the  wife  may  take  any  thing  to  the  benefit  of  her  husband,  and  it  ^  "^**  ^^^' 
appears  to  the  court  that  the  appellant  by  his  own  act,  without 
any  default  either  in  the  husband  or  wife,  gives  them  a  good  title 
to  the  damages  ;  and  since  no  express  judgment  can  be  given  for 
the  husband,  being  not  a  party  to  the  record,  and  it  is  most  for 
his  advantage,  as  well  as  his  wife's,  that  a  present  judgment  be 
given  ;  it  may  perhaps  be  thought  no  unreasonable  construction 
of  the  statute,  that  in  this  particular  case  judgment  should  be 
given  for  the  wife  to  recover  the  damages,  which  would  as  much 
enure  for  the  benefit  of  herself  and  her  husband,  as  an  express 
judgment  for  them  both  on  a  writ  of  conspiracy. 

However  it  is  certain,(£/)  that  if  the  husband  and  wife  are  both  (d)  F.  Judg. 
of  them  appealed  and  acquitted,  they  shall  have  a  joint  judgment  ^^^* 
for  the  damage  done  to  the  wife,  for  which  the  wife  alone  shall  n  H.4  16  i7* 
sue  execution  if  the  husband  die  without  suing  it,  and  the  hus-  S.  P.  C.  170.  b*. 
band  alone  shall  have  judgment  for  the  damage  done  to  himself. 

Fifthly,  In  the  construction  of  the  words,  "  And  if  perad- 
"  venture  the  appellor  be  not  able  to  recompense  the  damages,  it 
"  shall  be  inquired  by  whose  abetment,  by  malice,  the  appeal  was 
"  commenced,  if  the  party  appealed  desire  it ;  and  if  it  be  found 
"  by  the  same  inquest,  that  any  man  is  abettor  through  malice,  he 
"  shall  be  distrained  by  a  judicial  writ,  at  the  suit  of  the  party 
'*  appealed,  to  come  before  the  justices,  &c.,"  the  following  points 
have  been  holden. 

Sect.  150.  First,  That(e)  the  abettors  are  in  no  case  liable  to  (e)s.P.C.  I7a„ 
render  damages,  where  the  appellant  himself  is  not  liable,  though  i^i- 
never  so  sufficient ;  and  this  is  confirmed  by  experience,  and  the  ^^s**^^* 
manifest  purport  of  the  statute,  which  by  directing  that  the  abet- 
tors be  inquired  of,  where  the  appellant  appears  insufficient  to 
answer  the  damages,  plainly  intimates  that  they  are  to  be  inquired 
of  in  such  cases  only,  wherein  the  appellant  must  have  answered 
them  if  he  had  been  able  ;  and  agreeably  hereto  it  seem*  to  be  (/)  20  H.  7.  7. 
settled,  {J  )  that  a  release  of  damages  to  the  appellant  will  dis- 
charge the  abettors,  if  they  can  produce  it. 

Sect.  151.  Secondly,  That(g)  unless  the  appellant  be  found  (g)  2  Inst.  386. 
by  the  jury  to  be  insufficient,  the  abettors  shall  not  be  inquired  of; 

and 
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and  yet  the  statute  doth  not  expressly  direct  that  the  jury  shall 
inquire  of  the  sufficiency  of  the  appellant.  But  it  being  the  ge- 
neral method  of  the  law  in  other  cases  of  the  like  nature,  to  make 
an  inquiiy  by  a  jury,  it  is  certainly  a. reasonable  construction  of 
the  general  words  of  the  statute,  that  such  inquiry  may  be  made 
in  the  present  case.  Yet,  whether  the  justices  themselves  may 
not,  if  they  think  fit,  make  such  inquiry  without  a  jury,  it  being 
but  an  inquiry  of  office,  may  deserve  to  be  considered  for  the  rea- 
sons in  the  52d  and  147th  sections  of  this  chapter.  However, 
there  can  be  no  doubt  but  that  the  insufficiency  of  the  appellant 
must  appear  by  one  or  the  other  of  these  inquiries,  before  the 
abettors  can  be  inquired  of. 

(a)S.P.C.i7i.       Sect.  152.  Thirdly,  That(«)  the  abettors  may  traverse  the 
?2"co£'*  126  ^'  J"''^'^  finding  the  appellant  to  be  insufficient,  or  that  they  abetted 
2  Inst  s'se.        ^™'  ^c. ;  for  it  is  hard  that  a  man  should  be  concluded  by  any 
Rastal,  44.         matter  whatsoever,  found  to  his  prejudice  in  an  action  to  which 
^' ^PPf^'  ^^'    he  is  no  way  privy.     Also  it  is  holden  by  Staundford,(6)  that  if  a 
'  jury  on  the  acquittal  of  one  defendant,  find  that  there  were  no 
abettors,  yet  they  may  afterwards,  on  the  acquittal  of  another  de- 
fendant, find  that  there  were  abettors,  because  there  is  no  reason 
that  the  first  inquest  shall  bind  one  who  is  not  privy  to  it,  and  has 
no  remedy  against  it.     But  the  contrary  hereto  is  holden  in  the 
(c)  41  Assize,     Book  of  Assizes,  (c)  where  the  court  refused  to  inquire  of  the 
^^'  abettors  on  the  acquittal  of  a  defendant,  because  it  had  been 

found  on  the  acquittal  of  another,  that  there  were  no  abettors  : 
but  this  case,  if  thoroughly  examined,  seems  repugnant  to  itself; 
for  the  jury  were  permitted  on  the  second  acquittal  to  tax  the  da- 
mages, which  yet  are  said  to  have  been  taxed  before  ;  but  to 
what  purpose  should  this  be  done,  unless  it  were  first  found  that 
the  appellant  was  sufficient,  or  else  that  there  were  abettors, 
which  could  not  butcontroul  the  first  finding,  as  also  the  second 
(<0  12  Coke,  taxation  of  the  damages  must  do,  unless  it  were  wholly  the  same 
s.  P.  c.  170.      "^^'i^^^  ^^^^  fi^st. 

sH.ke.'  ^^^^'  ^^3.  Fourthly,  That(  J)  if  the  appellant  be  found  suffi- 

26  H.  8.  3.  cient  to  render  part  of  the  damages,  and  not  the  whole,  judgment 

1  ^^^'  2Q^  386  ^^^^^  ^^  given  against  the  abettors  for  the  whole,  and  not  for  part 
463.  *  '  against  them,  and  for  the  other  part  against  the  appellant;  for 
B.  Appeal,  96.  that  these  words  of  the  statute,  "  If  peradventure  the  appellor  be 
Contra,  41.  j^qj-  ^ble  to  recompense  the  damaores,"  must  be  understood  of  all 

Assize,  8.  ^,        ,  *^  ° 

r.  Corone,  219.  ^he  damages. 

(/)  rl^Cor.  13.        ^^(^^'  1^4*  Fifthly,  That  (e)  the  appellee  after  his  acquittal 
may  sue  for  the  damages  by  attorney. 

(/)  F.  Act.  s.  ic       Sect.  155.  Sixthly,  That(/)  though  the  statute  expressly  give 

Stat.  28.     ^       only  judicial  process  for  the  recovery  of  the  damages  against  the 

S.^RC.^^71.^'^'  abettors,  yet  the  appellee  may,  if  he  think  fit,  take  out  an  original 

Co.  Lit.  139."      writ  of  abetment,  grounded  on  the  statute,  and  therein  count  to 

greater  damages  than  were  found  by  the  jury;  which  in  respect 

of  such  finding,  being  but  in  nature  of  an  inquest  of  office,  shall 

not  conclude  the  appellee. 

(^)S.P.C.i7i.       Sect.  156.  Seventhly,  That(g)  if  the  appellee  chuse  rather  to 

2  Inst. 386, 387.  proceed  for  the  recovery  of  his  damages  by  judicial  process  than 

by  original,  it  is  safest  for  him  to  make  use  of  a  distress,  which  is 

given 
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given  by  the  express  words  of  the  statute  ;  yet  there  is  a  note(a)  (a)  F.  Cor.  102. 

of  an  old  case,  wherein  a  venire  facias  was  lirst  awarded  ;  but  it 

is(/;)  questionable  whether  this  be  justified  by  the  statute  or  not.  (/^)S.P.C.  171. 

<J  Inst.  386,387. 

Sect.  157.  Eighthly,  That(c)  it  is  time  enough  for  the  ap-  (c)S.P^c.  171. 
pellee  to  shew  the  time  and  place  of  the  abetment,  when  the  |^Cor?5^* 
abettors  appear  upon  such  process  ;  and  by  such  shewing  he    * 
supplies  the  omission  of  the  jury  in  not  finding  any  time  or  place, 
on  their  inquiry  of  the  abetment,  &c. 

Sect.  158.    Ninthly,  That(c?)  the  nonsuit  of  an  appellee,  (fi)S.P.C.i7i. 
either  in  an  original  writ,  or  process  against  the  abettors,  whether  J,^"^'  ^^^'..q^ 

--  ^°  •!_£'  J".  ^'  t/orone,  ooo. 

before  or  alter  appearance,  is  no  bar  or  a  second  writ  or  process. 

As  to  the  Seventh  General  Point,  viz.  Where  the  appel- 
lant is  to  be  fined. 

Sect.  159.  There  can  be  no  doubt  but  (e)  that  by  the  express  (e)  S.P.  C.i70. 
words  of  the  above-expounded  statute  of  Westminster  the  Se-  F.  Fines,  2. 
cond,   c.  1 8.  wherever  the  appellant,  or  his  abettors,  are  by  the  gg  As^z'e  39. 
purport  thereof  to  render  damages  to   an  appellee,  they  are  also  8  H.  4.  17. 
to  be  fined  to  the  king,  and  imprisoned  for  a  year. 

Also  it  seems  clear  from  the  general  purport  of  the  books/y)  (/)  See  the 
that  an  appellant  appearing  to  have  brought  an  ill-grounded  ap-  l^ooks  cited  in 
peal,  whether  of  felony  or  mayhe7n,{g)  shall  be  fined,  in  many  part  of 'this  fee- 
cases  wherein  he  is  not  liable  to  render  damages  by  the  statute  tion. 
above-mentioned;  as  where  he  is  nonsuit,(A)  either  against  all,  or  F-  Cor.  137. 
part(«)  of  the  appellees  only,  whether  after,  or,  as  some(/i:)  have  §  p  ^  ^Jq 
holden,  before  appearance,  or  where  the  writ  abates  through  the  seems  contrary. 
default(/)  of  the  appellant  in  wilfully  suing  by  a(m)  wrong  name,  (^)  40  Assize,!. 
o\'{n)  a  vitious  writ,  &c. ;  and  even  2c  feme  covert, {0)  suing  an  ap-  (}{y£^Y\ne^%' 
peal  known  by  her  to  be  groundless,  as  for  the  death  of  a  husband  41  Assize,  8. 
whom  she  knows  to  be  alive,  shall  be  fined.  ^-  Coronc,  219. 

Damages,  77. 
(i)  22  Assize,  82.     F.  Gorone,  182.    (/c)  F.  Fines,  107.    (0  8  Coke,  60.     (m)  9  H.  5.  1.    F.  Fines,  28. 
B.  Fines,  16.    (n)  F.  Cor.  121.    (o)  B.  Appeal,  25.    8  H.  4.  17. 

But  It  is  certain  that  where  a  writ  abates  by  the  act(p)  of  God,  (p)  F.  Brief, 
or  for  any  other  cause  no  way  imputable  to  the  appellant,  he  shall  ^^2. 
neither  be  fined  nor  amerced.  ,  ^^  ^. 

{q)  B.  fines  for 

Also  it  is  certain  that  an  infant  is  in  no  case  to  be  fined  for  a  Contempt,  37. 
false  appeal;  but  some (5')  have  holden  that  he  may  be  amerced,  (r)Co.Lit.  127. 
which  is  contradicted  by  others,  who  say  (r)  that  an  infant  can  in  Cro.  Car.  16I. 
no  case  be  amerced.  X\^^  ^  ^'*"''' 

Abr.  462,  4.63. 


CHAP.  XXIV. 

OF  APPROVER. 

xlAVING  gone  through  the  several  kinds  of  appeals  by  inno- 
cent persons,  I  am  now,  in  the  second  place,  to  consider  the  na- 
ture of  an  appeal  by  an  off"ender  confessing  himself  to  be  guilty, 
who  is  commonly  called  a  prover  or  approver  {s)  in  English,  or  (s)  S.P.C.  142. 
probator  in  Latin,  because  he  must,  at  his  peril,  prove  his  appeal  3  Inst.  120. 
iu  every  point,  and  for  so  doing  is  pardoned  of  course.  gg"^     '^^^' 

For 
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For  the  better  understanding  the  nature  of  such  appeal,  I  shall 
examine  the  following  particulars. 

1.  When  a  man  may  be  said  to  become  an  approver^ 

2.  Who  may  be  admitted  to  be  approvers,  and  who  not. 

3.  In  what  cases  a  person  may  be  an  approver. 

4.  Of  what  offences  a  person  may  be  an  approver. 

5.  Against  what  oifenders  a  person  may  be  an  approver. 

6.  Before  what  justices  a  person  may  be  an  approver. 

7.  How  they  are  to  be  ordered  and  demeaned,  both  before  and 
after  the  appeal. 

8.  What  process  is  to  be  awarded  against  the  appellees. 

9-  In  what  manner  the  court  is  to  proceed  upon,  and  after  the 
trial. 

10.  How  the  approver  is  to  be  rewarded  for  making  good  his 
appeal. 

As  to  the  First  Point,  viz.  When  a  man  may  be  said  to  be- 
come an  approver. 

(a)  2  Hale,  228,  Sect.  2.  It  seems  agreed,(a)  that  a  man  is  then  properly  an  ap- 
229.  prover,  when  being  indicted  of  treason  or  felony,  before  compe- 
3  Inst.  129, 130.  tent  judges,  and  in  prison  for  the  same,  and  capable  of  being  an 

'  '  approver,  he  confesses  the  indictment,  and  is  sworn  to  reveal  all 
the  treasons  and  felonies  he  knows,  and  then  before  a  coroner  en- 
ters his  appeal  against  all  who  were  partners  with  him  in  the 
crime  in  the  indictment,  being  at  the  time  of  the  appeal  within 
the  realm. 

As  to  the  Second  Point,  viz.  Who  may  be  admitted  to  be  ap- 
provers, and  who  not,  I  shall  observe, 

(b)  3  Inst.  129.       Sect,  3.  First,  That(i)  a  peer  of  the  realm  cannot  be  an  ap- 

Sumraary,  192.    prover. 

(c)  3  Inst  129.  Sect,  4.  SECONDLY,  (c)  That  neither  the  person  attainted  of 
Summary,  192.  treason  or  felony,  nor  even  one  outlawed  in  a  personal  action,  as 
B  Co? 81^11  s^"^^  say,(J)  can  be  an  approver,  because  by  his  attainder  or  out- 
F.  Cor.  112.  '  lawry  he  is  out  of  the  law,  and  his  accusation  shall  not  be  of  such 
127. 167.387.    credit,  as  to  put  any  person  upon  his  trial. 

443.  445. 

11  Assize,  27.  Sect.  5,  Thirdly,  That  an  ideot,  (e)  or  person  born  deaf  and 
(d)B^^A'  %7  ^^™^>  ^^  ^"y  ^"^  ^'^^  ^^  ^^^  compos  at  the  time,  or  an  infant 
Sup.  c.  23.  s. 32!  under  the  age  of  discretion,  cannot  be  an  approver,  because  no 
B.  Cor.  175.  such  person  ought  to  be  admitted  to  take  the  oath  before  the  co- 
(e)^  ^st^^i^29.  roner,  without  which  there  can  be  no  approvement. 

fn'sFC?^'  ^^^^'  ^'  Fourthly,  That  is  holden  both  by  Staundford,  (/) 
147.  *       Coke,  (g)  and  Hale,  (h)  that  no  woman  nor  infant  can  be  an  ap- 

(g)  3  Inst.  129.  prover.     But  it  is  observable  that  the  opinions  of  Staundford  and 
a  H^uT'o"^^'     Coke  seem  chiefly  to  be  grounded   on  this  foundation,  that  the 
appellee  may  have  such  like  exceptions  against  approvers  as  the 
defendant  may  have  on  appeal  brought  by  a  lawful  person,  and 
therefore  may  except  that  the  approver  is  within  age,  or  a  woman, 

&c. 


2  Hale,  233. 
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&c.  because  such  persons  cannot  wage  battle  ;  but  it  being  set- 
tled at  this  day,  that  these  are  no  good  exceptions  to  an  appeal 
brought  by  a  lawful  person,  as  hath  been  more  fully  shewn  in  the 
precedent  chapterX«)  it  seems  to  be  justly  questionable,  whether  (a)  Sect. 30, 3i. 
they  are  now  to  be  admitted  as  good  exceptions  to  an  appeal  by 
an  approver.     To  which  may  be  added,  that  in  the  opinion  of 
Hale,  (/>)  contrary  to  that  of  Staundford  (c)  and  Coke,  (d)  a  man  (b)  Sum.  192. 
above  the  age  of  seventy,  or  maimed,  may  be  an  approver,  though  ^^J^'*"'  '^^^• 
he  cannot  wage  battle;  from  whence  it  follows  clearly,  that  in  (c)"s.P.C.i4r. 
the  judgment  of  Hale,  there  is  no  necessity  that  an  approver  (d)  3  Inst.  i29. 
should  be  able  to  wage  battle.  Se^MrsT' 

Sect,  7.  Fifthly,  That  it  seems  to  be  agreed,(e)  that  a  per-  ?x '^g'^'p ''^"'^47 
son  in  holy  orders  cannot  be  an  approver,  because  it  is  a  rule,  Qi^st  139. 
that  no  member  of  the  clergy  can  sue  any  appeal  whatsoever,  in  a 
matUr  or  cause  of  death. 

As  to  the  Third  Point,  viz.  In  what  cases  one  may  be  ad- 
mitted to  be  an  approver,  I  shall  observe. 

Sect.  8.  First,  That  no  one(y')  shall  be  admitted  to  be  an  ap-  (/)  F.  Cor.  50. 
prover,  till  he  hath  confessed  the  crime  charged  against  him  in  ^^^*  ^^i* 
his  indictment. 

Sect.  9.  Secondly,  That  it  is  holden(g)  in  some  books,  that  ^£^1,1^'^' ^g^' 
he  who  hath  once  pleaded  not  guiltij  cannot  be  an  approver,  but  s.  P.  C.  144.^* 
shall  be  hanged,  because  he  is  found  false,  and  his  confession  F.  Cor.  440. 
contradicts  his  former  plea ;  yet  the  contrary  hereunto  is  holden  ^^  ^^g*  ^^^^* 
by  others,  (A)  and  Staundford  (/)  admits  that  the  court,  of  grace,  (h)  Finch,  387. 
may  admit  such  persons  to  be  approvers,  and  this  is  as  much  as  12  Edw.  4. 10. 
can  be  contended  for  in  any  other  case;  for  it  seems  agreed, (/c)  X)^|p^*^*4?* 
that  the  court  is  not  bound  of  right  to  admit  any  person  whatso-  (k)  3  inst.  129! 
ever  to  be  an  approver.  Summary,  194. 

*^^  .     ,  .12  Edw.  4.  10. 

Sect.  10.   Thirdly,  That  it  is  agreed,  (/)  that  any  one  in-  n  Hen.  r.  5. 
dieted  of  treason  or  felony  may  be  an  approver,  but  that  unless  228^229^^* 
the  crime  with  which  the  person  is  charged  amount  either  to  21H.  6.  34. 
felony  or  treason,  he  cannot  be  an  approver.  (0  19  H.  6. 

Sect.  11.  Fourthly,  That  it  is  also  agreed,(w2)  that  no  person  3  Inst.  129. 
accused  of  treason  or  felony  can  be  an   approver,  unless  he  be  |f  ^j^^'o^'  ^^' 
actually  indicted  for  it ;  because  his  confession  amounts  not  to  a  f.  Corone,  231. 
conviction  until  he  be  indicted,  and  consequently  puts  it  not  in  448. 
the  power  of  the  court  to  give  judgment  against  him,  when  his  ?*T??^°gj/^' 
appeal  shall  be  rejected  or  falsified,  as  every  approvement  ought  (m)  3  inst.  129. 

to  do.  Summary,  193. 

2  Hale  228. 

Sect.  12.  Fifthly,  That  it  seems  also  to  be  generally  agreed,(?2)  s.  p.  c.  143. 
that  if  a  person  indicted  be  also  appealed  of  the  same  felony,  he  P.  Corone,  231. 
can  no  longer  be  an  approver;  the  reason  whereof  seems  to  be,  !^x^^  J^Ji'?'^^* 
that  though  the  king  may,  in  his  discretion,  by  admitting  a  person  Finch,  387.  * 
to  be  an  approver,  respite  the  judgment  and  execution  of  one  pro-  Summary,  193. 
secuted  by  indictment,  which  is  his  own  suit,  yet  he  cannot  delay  |  ^*'c.?4f. 
them  in  an  appeal,  which  is  the  suit  of  the  party ;  and  a  fortiori  isi. 
therefore  it  follows,  that(o)  if  a  person  be  appealed  only,  and  not  (o)  2  Rich.  3. 
indicted,  he  cannot  be  an  approver.  ^^'jj  ^  ^^ 

Sect.  13.  SixiTiiLY,  That  notwithstanding  the  appeal  of  an  B.  Corone, 228. 
approver  may  in  some  respects  be  looked  upon  as  the  suit  of  the  40  AssL"!' 39.^* 

king,  seeing  contrary. 
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(a)F.  Cor.  113.  king,  and  equivalent  to  an  indictment,  yet  the  appellee  («)  of.  an 
i  Half  *228^'  ^PP^'^v^r  cannot  become  an  approver  himself,  not  only  because  it 
11  H.\  93!  would  falsify  the  appeal  of  the  first  approver,  in  supposing  that 
seems  contrary,  he  had  omitted  some  of  his  partners,  but  also  because  it  would 
cause  an  infinite  delay;  for  the  appellee  of  such  an  approver 
might  as  well  become  an  approver  of  others,  and  so  on. 

As  to  the  Fourth  Point,  viz.  Of  what  offences  a  person 
may  be  admitted  to  approve  another. 

(6)S.P.C.i43.  ^^ct.  14.  It  seems  agreed,(i)  that  no  one  can  approve  another 
2  Hale,  22r.  of  any  other  offence,  but  the  very  crime  contained  in  the  indict- 
sTnsTilg.^^sl).  ^^"^*  ^"^  therefore  that  he  cannot  approve  a  man  of  a  crime  of  a 
2  Inst.  629.  different  nature,  (c)  nor  even  of  being  accessary,  before  (d)  or 
^'"ch,  387.  after,  (e)  to  the  same  crime,  because  no  man  can  abet  or  receive 
§7.y°^'^^^'  himself.  But  it  seems  also  to  be  agreed,  that  inasmuch  as  the 
40  Assize,  39.  oath  of  an  approver  is  general,(y )  to  discover  all  the  treasons  and 
fn^'  a'  ^^'       ^^Jo^ii^s  he  knows,  if  he  accuse  any  persons  of  crimes  of  a  diffe- 

0  27    ssize,     j,gj^^  nature  from  his  own,  whether  in  the  same   or  a  foreign 

10  Edw.  4. 14.    county,(^)  his  accusation  will  be  a  reasonable  ground  to  carry  on 

F.Cor.  35.  208.  a  prosecution  against  them  for  such  crimes,  though  it(/?.)  be  not 

(e)F!^Cor.'i26.  ^f  itself  of  force  sufficient  to  put  them  on  their  trials. 

(/)  2  Inst.  6'29.  Summary,  194.  Cowper,  335.  12  Edw.  4.  10.  F.  Cor.  37.  387.  (g)  F.  Cor.  437, 
{h)  F.  Cor.  126,  127.  387. 

As  to  the  Fifth  Point,  viz.  Against  what  offenders  a  person 
may  be  admitted  to  become  an  approver. 

(i)  F.  Ass.  446.  Sect.  15.  It  seems  clear  (i)  that  a  man  may  be  an  approver 
o*p"p  ^^P'  against  any  person  whatsoever  within  the  realm,  whether  he  live 
(fc)S.P.C^i45.  ^"  ^^^  same  or  in  a  foreign  county,  provided  he  be  named  of  the 

1  Edw.  4.  16.  county  wherein  he  dwells.  But  it  is  said,  that  if  it  appear  either 
F.  Cor.  153.  by  the  confession(A:)  of  the  approver,  or  the  return(/)  of  the  she- 
siH^'e.  34!  *^^'  ^*'  ^^^^  testimony  (m)  of  persons  of  credit  in  the  county, (w) 
(m)  Sum.  195.  that  there  are  no  such  persons  as  some  of  those  named  in  the  ap- 
I'  ^*  ^*  ^..1^'  peal,  ill  rerum  iiatiira,  or  within  the(o)  realm,  or  even(p)  within 
(n)  B.'^Cor.  49.  ^^^  county  whereof  they  are  named  in  the  appeal,  the  approver 
21  H.  6.  34.  shall  be  hanged,  unless  the  court,(</)  in  mercy,  will  spare  him,  be- 
Summary,  195.  cause  his  appeal  in  respect  of  such  persons  appears  to  be  false, 
16.^      ^'   '     ^^  ^^  ^^  purpose. 

S.  P.^a'Ss.  -^^  ^^  ^^^  Sixth  Point,  viz.  Before  what  justices  a  person 
(p)  F.  Co.  46.    may  be  admitted  to  be  an  approver. 

(r)  siiist.  130!  Sect.  16.  It  seems  to  be  a  settled  rule,  (r)  that  a  man  may  be 
S.  P.  C.  143.  an  approver  before  any  justices  who  have  power  to  assign  a  coro- 
Summary,  194.  y^Qy  iq  take  the  appeal ;  and  for  this  reason  it  seems  to  be 
S.  P.  a  143I'  agreed,(s)  that  one  may  be  an  approver  before  the  justices  of  the 
Summary,  194.    King's  Bench,  and  justices  of  goal  delivery,  and  justices  in  eyre. 

2  Hale,  229.  ^^d  upon  this  grouud  it  is  holden  in  Sir  Edward  Coke's  third 
(0  3  In^st!  130!  Institute,  (t)  and  also  in  Sir  Matthew  Hale's  (w)  Pleas  of  the 
(w)  Sum.  194.  Crown,  under  the  chapter  of  Approver,  that  a  man  may  be  an 
2  Hale,  229.  approver  before  justices  oi  oyer  and  terminer.  But  the  founda- 
tion of  this  opinion  seems  to  be  overthrown  by  what  is  said  by 

CO  ^  I"st.  165.    both  these  authors  {x)  in  other  places,  wherein  it  is  holden  that 

2"Hak;  31.229.  justices  of  Oyer  and  terminer  cannot  assign  a  coroner,  becausfe  it 

(i/)Sum.  194.     is  not  within  their  commission  :  and  it  seems  to  be  {y)  a. general 

q  p^  p' i^^o  rule,  that  those  only  can  receive  the  appeal  of  an  approver  who 
b.  r.  U.  14a.  ^^j^ 
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can  assign  a  coroner  to  take  it ;  and  therefore  it  seems  to  be 
agreed,  that  neither  a  court-baron,  (a)  nor  justices  of  peace,  (^)  (a)  Sum.  194. 
nor  any  other  special  justices,  (t)  can  receive  such  appeal,  unless  ?^)^'h*1^i 
their  commission  extend  to  it.     And  for  the  like  reason  it  seems  ^  H.  4.  19. 
to  be  the  opinion  of  Sir  Edward  Coke,  (J)  that  the  Lord  High  lo  Coke,  76. 
Steward  of  England  cannot  receive  such  an  appeal ;  but  this  is  gunj.'^^g^  ^* 
contradicted  by  Sir  Matthew  Hale.(e)  2 Hale,  229. 

A  ,0  -n  •      T         1     ^  (c)S.P.C.144. 

As  to  the  Seventh  Point,  viz.  In  what  manner  an  approver  ^d)  3  Inst.  130. 
is  to  be  ordered  and  demeaned,  both  before  and  after  the  appeal,  (e)  Sum.  194. 
the  following  particulars  seem  most  remarkable.  ^  ^^^P-  ^^^• 

Sect.  17.  First,  It  seems  to  be  agreed,  (/)  that  wherever  a  (/)2iH.6.34. 
person  indicted  of  treason  or  felony  confesses  the  indictment,  19  H.  6.  35. 
whether  he  appealed  others  or  not,  he  puts  it  entirely  in  the  dis-  p,' Cor*  gg^' g?] 
cretion  oi'  the  court  either  to  give  judgment  and  award  execution  447. 
against  him,  or  to  respite  them  until  he  shall  have  made  good  his  ^  Inst.  129. 

°         1  ^  2  Hale,  226. 

appeal.  Cowper,335. 

Sect.  18.  Secondly,  That(g)  whenever  a  person  is  admitted  (^)  2  Inst.  629. 
to  become  an  approver,  the  court  shall  assign  a  coroner  to  receive  S.  P.  C.  143. 
his  appeal,  and  shall  take  an  oath  from  him  to  discover  all  the  ^^  £j^  4.^0. 
treasons  and  felonies  that  he  knows. 

Sect.  19.  Thirdly,  That(A)  the  court  which  admits  a  man  to  (/i)  2  Hale,  229. 
become  an  approver,  ought  to  limit  him  a  certain  number  of  days  ?\?,*.^*  ^^^'^ 
to  make  his  appeal  in;  during  which  it  is  holden  by  some,{i)  that  y.  Cor.  37.439. 
he  is  to  have  a  penny  a-day  as  his  wages  from  the  king;  but  by  26  Assize, i9. 
others,(A')  that  he  ought  not  to  have  it  until  he  has  made  good  his  c^^'n^l'^i^^' 
appeal,  by  convicting  the  appellees.  B.  Cor.  34. 

Sect.  20.  Fourthly,  That  the  approver  during  all  the  time  as-  /^\  ^i  h.  6/34. 
signed  him  for  making  his  appeal,  ought  (l)  to  be  at  his  liberty.  Vide  2  Hale, 
and  out  of  prison:  forCm)  he  may  disavow  an  appeal  made  by  du-  ^30. 

r  •  •  i      u    4.  -r  1  n  ^.u    ..  i  (OF.  Cor. 439. 

ress  or  imprisonment;  but  it  he  allege  that  an  appeal  was  ex-  g  p  ^  ^^^ 
torted  from  him  by  such  duress,  and  such  allegation  be  found  to.  (m)F.  Cor.2i8. 
be  false,  either  by  the  examination  of  the  coroner,  or  by  an  in-  169. 255. 
quest  of  office,  the  approver  shall  be  hanged.  S  p  q  {^^' 

Sect.  21.  Fifthly,  That(rt)  the  approver  ouoht  to  make  his  («)  B.  Cor.  99. 

^^  ^  -  -       26  Assize,  19 

S.  P.  C.  195. 


appeal  before  the  coroner  on  every  one  of  the  days  limited  for  the  ^^  Assize,  19. 


making  of  it;  for  if  he  fail  on  any  one  of  them,  and  the  coroner 

record  such  failure,  judgment  shall  be  given  against  him.     And  so 

shall  it  be  also,(o)  if  after  he  have  formed  his  appeal  before  the,  (0)  2  Hale,  230. 

coroner,  he  make  the  least  variation  in  his  repeating  it  before  the  |-  ^'  ^'  J^^* 

court,  and  the  coroner  record  such  variation.  p  ,0  o. 

x\s  to  the  Eighth  Point,  viz.  What  process  is  to  be  awarded 
against  the  appellees. 

Sect.  22.  It  seems  agreed,(p)  that  the  coroner  may  award  pro-  (p)2HaIe,23i. 
cess  to  the  sheriff,  against  any  appellee  in  the  same  county,  until  S.  P.  C.  146. 
it  come  to  the  exigent;  but  it  is  certain  that(^)  he  cannot  award  (q)  F.  Cor.462. 
it  to  any  other  officer  except  the  sheriff,  nor  to  any  sheriff  out  of  2  Hale,  231. 
his  own  county.     And  it  seems  questionable  (r)  whether  he  be  Sfup."c%t^* 
not  restrained  by  the  statute  of  Magna  Charta,  c.  1 7.  to  award  the  s.  41.  43.  * 
exigent  to  the  sheriff  of  his  own  county.     But  it  seems  agreedX^)  (s)Sum.  196. 
thaf  the  justices  of  the  King's  Bench,  or  justices  in  eyre,  might  by  |-  P- 1:.  146. 
the  common  law  as  well  award  process  of  outlawry  as  any  other  ^'  ^orone,  460. 

process 
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process  against  appellees  in  any  county  whatsoever.     And  it  is 
(a)  Sum.  196.     certain(«)  that  justices  of  gaol-delivery  may  award  process  in  any 
S.  P.  c.  146    '  county,  to  apprehend  and  try  them  by  force  of  28  Edw.  1.  com- 
monly called  the  statute  de  Appellatis ;  but  whether  this  statute 
do  empower  such  justice  to  award  process  Tof  outlawry  into  a 
(6)  2  Hale,  37.    foreign  county,  may  deserve  to  be  considered.  (6) 

As  to  the  Ninth  Point,  viz.  In  what  manner  the  court  is  to 
proceed  upon,  and  after  the  trial,  I  shall  observe, 

(c)Sum.  196.  Sect,  23.  First,  That  it  is  in  the  election  (c)  of  the  appellee, 
^  i^  t^iso  ^*  ^^^^^r  to  put  himself  upon  his  country,  or  to  wage  battle  with  the 
47Ed*w.3.'5.     approver. 

Sect.  24.  Secondly,  That  let  there  be  never  so  many  appel- 
(d)S.P.C.t80.  lees,  if  they  wage  battle,  the  approver  must  fight  them  all.(c?)  But 
\^^^*  ^^^'  ^^  th^  contrary,  it  seems  to  be  generally  agreed,  (e)  that  if  a  per- 
Sura.  196.  son  appealed  by  several  approvers  of  one  and  the   same  felony, 

47  Edw.  3. 5.  vanquishes  any  one  of  them,  he  shall  be  acquitted  against  them 
s^l^t^i'^^'  ^*  ^^^  ^^  ^^  them  shall  be  condemned  in  the  same  manner  as  if 
(e)  Sum.  196.  every  one  of  them  had  been  actually  vanquished.  But  if  an  ap- 
S.  P.  C.  74.  prover  having  appealed  several  of  the  same  crime,  be  vanquished 
ii^H^l^'q^^*  W  one  of  them,  it  seems  to  be  holdenCy*)  that  his  appeal  is  still  in 
21  Hie* 34, 35.  force  against  the  rest.  But  the  note  in(g)  Fitzherbert's  Abridg- 
B.  Cor.  31. 49.  ment,  which  seems  to  be  the  foundation  of  this  opinion,  seems 
3  Inst.  130.  rather  to  be  intended  of  an  appeal  by  an  innocent  person,  than  of 
7  Edw.  3.'  12.  *  a*i  appeal  by  an  approver,  in  relation  to  whom  it  seems  to  be  a 
(/)  S.  P.  C.  general  rule,  that  being  once  falsified  as  to  any  one  of  the  appel- 
?^?F  r  Qft  ^^^^i  he  ought  to  be  condemned,  as  hath  been  more  fully  shewn 
•    or*     •    -jj  ^YiQ  9th  and  15th  sections  of  this  chapter. 

Sect,  Q.5,  Thirdly,  That  if  the  king  pardon  the  approver  or 
(fe)47Ed.3.i6.  appellee,  hanging  the  appeal,  the  approvement  ceases,(/i)  and  the 
47  Edw.  3.  5.  appellee  shall  be  discharged.  For  in  the  first  case,  by  the  pardon 
R  Cor.  103.  ^i^g  felony  is  extinct,  and  a  man  can  no  longer  be  an  approver 
s^W^sb.  '  than  while  he  is  under  the  guilt  of  the  crime  whereof  the  ap- 
S.  P.  C.  149.  provement  is  made,  and  liable  to  be  condemned  by  the  court 
whenever  his  appeal  shall  be  falsified,  &c.  And  in  the  second 
(t)Sum.  201.  case,  (i)  it  cannot  be  doubted  but  that  the  king's  pardon  will  dis- 
B.  Corone,  49.  charge  the  appellee,  because  an  approvement  is  rather  the  suit  of 
21  H.  6.  35.      tjjg  i^ing  tljan  of  the  party. 

Sect,  26.  Fourthly,  That  whether  the  appeal  of  an  approver 
O^yP' Gor,U8.  |jg  falsified  by  the  confession  (k)  or  the  vanquishment  (/)  of  the 
F.  Assize,  421.  approver,  or  verified  by  the  conviction  or  the  vanquishment  of 
Sum.  197.'  con.  the  appellee,  yet  if  the  offence  be  within  the  benefit  of  clergy, 
B  Corone '  38  *  ^^^^^^^r  the  approver  in  the  first  case,  nor  the  appellee  in  the  se- 
F.'  Colonei  447.  cond,  are  excluded  from  it,  any  more  than  in  the  case  of  an  indict- 
(l)  B.  Cler.  5.  '  ment. 
26. 

11  H.  4.  93.  As  to  the  Tenth  Point,  viz.  How  the  approver  is  to  be  re- 

2Hale,"233!^*    Warded  for  making  good  his  appeal. 

3*lnst^i29^i30.  '^^^^'  ^^ '  ^^  ^^  said,(m)  that  if  an  approver  convict  all  the  appel- 
Con.  19  H.' 6.  lees,  whether  by  battle  or*  by  verdict,  the  king  ex  merito  justified 
35.  ought  to  pardon  him  as  to  his  life,  and  also  give  him  his  wages(w) 

fn/videsup!  ^^^m  the  time  of  the  appeal  to  the  time  of  his  conviction.  But 
s.  19.  ^^ 
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it  seems(«)  that  anciently  he  ought  not  to  be  suffered  to  continue  (o)S.P.C.142. 
in  the  kingdom. 

And  it  is  recited  by  5  Hen.  4.  c.  2.  "  That,  divers  notorious 
felons,  for  safeguard  of  their  lives,  had  become  provors,  to  the 
intent,  in  the  mean  time,  by  brocage  and  great  gifts,  to  pursue 
and  have  their  pardons,  and  then,  after  their  deliverance,  had  be- 
come more  notorious  felons  than  they  were  before ;  and  there- 
upon it  is  enacted,  "  That  if  any  person  pray  or  pursue,  or  cause  Vide  the  case  of 
*'  to  be  prayed  or  pursued,  for  any  such  felon  so  attainted  by  his  R^ddrCowper, 
"  own  confession,  to  have  any  charter  of  pardon,  the  name  of  him  33X,  * 
'*  that  pursues  such  charter  be  put  in  the  same  charter,  making 
"  mention  that  the  same  charter  is  granted  at  his  instance.     And 
"  if  he  to  whom  such  charter  is  granted  become  a  felon  again, 
*'  the  party  who  pursued  the  charter  shall  forfeit  one  hundred 
*'  pounds."(l) 

(1)  Tlie  doctrine  of  approvement  has  long  been  has  always  been  usual  to  recommend  him  to  the 

out  of  use ;  but  in  analogy  to  it,  the  modem  prac-  crown  for  pardon  on  his  giving  full  and  fair  testi- 

tice  has  been,  in  cases  of  felony,  where  there  is  mony;  butinorder  to  entitle  himself  to  that  recom- 

likely  to  be  a  defect  of  evidence  to  convict  the  mepdation  he  must  make  a  full  and  ample  disclo- 

guilty  parties,  to  admit  an  accomplice  as  a  witness  sure  ofthe  whole  transaction  of  which  he  undertakes 

on  the  part  of  the  crown.    The  accomplice,  how-  to  give  evidence.     See  Rudd's  case,  Leach's  Cases 

ever,  is  not  entitled  as  matter  of  right  to  a  pardon,  in  Crovni  Law, 
jon  the  conviction  of  his  guilty  associates,  but  it 


CHAP.  XXV. 

OF  INDICTMENT. 

An  indictment  is  an  accusation,  at  the  suit  of  the  king,  by  the  2  Hale,  153. 
oaths  of  twelve  men  of  the  same  county  wherein  the  oifence  w  as 
committed,  returned  to  inquire  of  all  offences  in  general  in  the 
county  determinable  by  the  court  into  which  they  are  returned, 
and  finding  a  bill  brought  before  them  to  be  true. 

But  when  such  accusation  is  found  by  a  grand  jury,  without  (b)  Lamb.  b.  4. 
any  bill  brought  before  them,  and  (b)  afterwards  reduced  to  a  ^'  ^• 
formed  indictment,  it  is  called  n  presentment. 

And  when  it  is  found  by  jurors  returned  to  inquire  of  that  par- 
ticular offence  only  which  is  indicted,  it  is  properly  called  an  in- 
quisition. 

For  the  better  understanding  the  nature  of  such  proceedings,  I 
shall  consider  the  following  particulars : 

1.  Whether  a  grand  jury  may  find  part  of  a  bill  brought  before 
them  true,  and  part  false. 

2.  Whether  an  indictment  be  merely  the  suit  of  the  kmg. 

3.  What  matters  are  indictable. 

4.  Where  a  man  may  be  tried  at  the  suit  of  the  king  for  a  capi- 
tal offence,  without  any  indictment. 

5.  Whether  a  man  may  be  arraigned  on  an  indictment  while  an        , 
appeal  is  depending  against  him  for  the  same  offence. 

6.  Who 


288  OF  INDICTMENT.  Bk.  2. 

6.  Who  may  and  ought  to  be  indictors,  and  in  what  manner 
they  are  to  be  returned. 

7.  Within  what  place  the  offences  inquired  of  must  arise. 

8.  Of  the  form  of  the  body  of  an  indictment. 

,  9.  Of  the  form  of  the  caption  of  an  indictment. 

10.  Upon  what  proof  it  may  be  found. 

11.  In  what  cases  it  may  be  quashed. 

12.  What  may  be  pleaded  to  it,  and  in  what  manner. 

As  to  the  First  Point,  viz.  Whether  a  grand  jury  may  find 
part  of  the  bill  brought  before  them  true,  and  part  false. 

Keilway,  50.  Sect.  2.  It  seems  to  be  generally  agreed,  that  they  must  either 

f  K^Jf 'if^*g  ^"^^  ^^^^^  '^^^^>  ^^  ignoramus,  for  the  whole  ;  and  that  if  they  take 
3  Bulst.'soer  "poi^  them  to  find  it  specially,  or  conditionally,  or  to  be  true  for 
1  Roll.  407,408.  part  only,  and  not  for  the  rest,  the  whole  is  void  (1),  and  the 
(^)  J^^"'^2-  party  (a)  cannot  be  tried  upon  it,  but  ought  to  be  indicted  anew. 
1  R0II.V08.  -^"^  accordingly  it  hath  been  resolved,  that  if  a  grand  jury  indorse 
1  Siderfin,  230.  a  bill  of  murder  (6),  billa  vera  se  defendendo ;  or  hiila  vera  for 
id)l^oy\.'i^7.    manslaughter  (r),  and  not  for  murder;  or  if  they  indorse  a  bill 

1  Siderfin  414.  "po"  t^^^  statute  of  News,  hilla  vera  {d),  but  whether  ista  verba 
Vide B. I.e. 28.  prolata  fuerunt  malitiose,  seditiose,  vel  ^  contra,  ignoramus;  or  if 
p.  506.  they  indorse  an  indictment  of  forcible  entry,  and  forcible  detainer, 
Con.^1  Sid.'og.  ^^^^^  ^'^''^  (^)  ^^  ^^  ^^^^  forcible  entry,  and  ignoramus  as  to  the 
(/;  Yclv.  15.     forcible  detainer;  or  if  they  indorse  (/')  that  if  the  freehold  were 

in  J.  S.  or  the  possession  were  in  J.  S.  then  they  find  billa  vera, 
the  whole  is  void. 

As  to  the  Second  Point,  viz.   Whether  an  indictment  be 
merely  the  suit  of  the  king. 

Sect.  3.  It  is  every  day's  practice,  that  it  is  so  far  esteemed  the 

king's  suit,  that  the  party  who  prosecutes  it  is  a  good  witness  to 

(^)i  R.  Abr.     prove  it.    Also  it  seems  to  be  agreed  (g),  that  no  damages  can  be 

2  R*  Abr.  83.  given  to  the  party  grieved  upon  an  indictment,  or  any  other  cri- 
C.  Car.  531.  minal  prosecution  {h),  notwithstanding  the  king,  by  his  commis- 
a\r  r  -^kr  ^^^^^  erecting  a  new  court,  expressly  direct,  that  the  party  shall 
Vide  c.  1.  s.  3  '  recover  his  damages  by  such  a  prosecution.  Also,  where,  by  sta- 
4.6,7,8.  tute,  damages  are  given  to  the  party  grieved  by  the  offence  in- 
C')  1  R«  Abr.  tended  to  be  redressed,  it  (2)  seems  that  they  cannot  be  recovered 
1  Jones,  380.  ^"  ^"  indictment  grounded  on  such  statute,  unless  such  method 
C.  Car.  448.  of  recovering  them  be  expressly  given  by  the  statute ;  but  that 
2tV  ^^^'^''       they  ought  to  be  sued  for  in  an  action  on  the  statute,  in  the  name 

of  the  party  grieved.  But  it  seems  (k)  certain,  that  the  court  of 
king's  bench,  having  the  king's  privy  seal  for  that  purpose,  may 
give  to  the  prosecutor  the  third   part  of  the  fine  assessed  on  a 

criminal 

(1)  This  rule  relates  only  to  cases   where  the  the  grand  jury  find  a  true  bill  as  to  the  assault,  and 

grand  jury  take  upon  themselves  to  find  part  of  the  indorse  ignoramus  as  to  the  riot,  this  finding  leaves 

same  indictment  to  be  true,  and  part  false,  and  do  the  indictment  as  to  the  count  found,  just  as  if  there 

not  either  aflRrra  or  deny  the  fact  submitted  to  their  had  been  originally  that  one  count  only.     Rex  v. 

enquiry ;  but  where  there  are  two  distinct  counts,  Fieldhouse,  Cowper,  325.  Trin.  15  Geo.  3.  B.R. 
viz.  one  for  a  riot,  and  the  other  for  an  assault,  and 


Ch.  25.  '  OF  INDICTMENT.  289 

criminal  prosecution,  for  any  oflfence  whatsoever.  Also,  it  is 
every  day's  practice  of  that  court,  to  induce  defendants  to  make 
satisfaction  to  prosecutors  for  the  costs  of  the  prosecution,  and 
also  for  the  damages  sustained  by  the  injury  whereof  the  defend- 
ants are  convicted,  by  intimating  an  inclination  on  that  account  to 
mitigate  the  fine  due  to  the  king. 

As  to  the  Third  Point,  viz.  What  matters  are  indictable. 

Sect.  4.  There  can  be  no  doubt,  but  that  all   capital  crimes  Vide  3  Com. 
whatsoever,  and  also  all  kinds  of  inferior  crimes  of  apublic  nature,  ^^^^^q-^^ 
as  misprisions,  and  all  other  contempts,  all  disturbances  of  the  (a)  27  Ass.  20. 
peace,  all  oppressions,  and  all  other  misdemeanors  whatsoever  of  B.  Indict.  16. 
a  public  evil  example  against  the  common  law,  may  be  indicted ;  ^^J^sentment, 
but  no  injuries  of  (a)  a  private  nature,  unless  they  some  way  con-  Carthew,  277. 

Cern  the  king.  "  Strange,  792. 

°  2  Burr.  1127. 

3  Burr.  1698.  1706-  1727. 1731.     i  Wils.  301. 

Also  it  seems  to  be  a  good  general  ground,  that  wherever  a  sta-  (j)  2  Inst.  55. 
tute  prohibits  a  matter  of  public  grievance  to  the  (b)  liberties  and  163. 
security  of  a  subject,  or  commands  a  matter  of  public  (c)  con-  ^q'^q^I^^^'^ 
venience,  as  the  repairing  of  the  common  streets  of  a  town,  an  of-  2  Croke,'577. 
fender  against  such  statute  is  punishable,  not  only  at  the  suit  of  Ld.  Raymond, 
the  party  aggrieved,  but  also  by  way  of  indictment  for  his  con-  ^o'^iod^sse^* 
tempt  of  the    statute,  unless    such   method   of  proceeding   do  12  Mod.  30.  * 
manifestly  appear  to  be  excluded  by  it.  104. 117.  223. 

•^  446.502.614, 

<c)lMod.34.    1  Sid.  209.  230.     lKeble,809.     Fitzg.  47.  65.     Strange,  828.     Burrow,  828.     2  Sess, 
Ca.  19.    Vide  note  (3)  infra. 

Yet  if  the  party  offending  have  been  fined  to  the  king  in  the 
action  brought  by  the  party,  as  it  is  said  (d)  that  he  may  in  every  /^\  g  c^,  ^o, 
action  for  doing  a  thing  prohibited  by  statute,  it  seems  question-  2  Inst.  i3i. 
able,  whether  he  may  afterwards  be  indicted;  because  that  would 
make  him  liable  to  a  second  fine  for  the  same  offence. 

Also,  if  a  statute  extend  only  to  private  (e)  persons,  or  if  it  (g)  j  sid.  209. 
extend  to  all  persons  in  general,  but  chiefly  concern  disputes  of  a  1  Mod.  34. 
private  nature,  as  those  relating  to(/)  distresses  made  by  lords  on  fg^^^-^jf/Bu^r 
their  tenants,  it  is  said   that  offences   against  such  statute  will  545. 
hardly  bear  an  indictment.  (1)  (/)  1  Mod. 71. 

288. 
1  Levinz,  299.  146.     Raymond,  205.     1  Vent.  104.     2  Inst.  131,132.     2  Keble,  687.  697. 

Also,  where  a  statute  makes  a  new  offence,  which  was  no  way 
prohibited  by  the  common  law,  and  appoint:-^  a  particular  manner 
of  proceeding  against  the  offender,  as  by  commitment,  or  action 
of  debt,  or  information,  Sec.  without  mentioning  an  indictment,  it 

seems 

(1)  It  is  not  an  indictable  offence  to  impede  tlie  or  by  numbers  keeping  another  out  of  possession  if 

public  intercourse  by  delivering  handbills  in  the  unattended  with  violence,  or  riot,  &c.  3  Burr.  1698. 

streets,  1  Burr.  516;  nor  to  throw  down  skins  into  1706. 1727.  1731 ;  nor  for  selling  short  measure, 

a  public  way  which  accidentally  occasions  a  per-  &c.  1  Wils.  301.  3  Burr.  1697;   nor  for  excluding 

sonal  injury,  Strange,  190;  nor  for  killing  a  hare,  commoners  by  inclosing,  C.  Eliz.  90  ;  nor  for  an 

Strange,  679;  nor  for  an  offence  made  penal  by  attempt  to  defraud,  if  neither  by  false  tokens  or 

statute,  without  it  directs  to  whom  the  penalty  is  conspiracy.  Strange,  793.  866.  6  Mod.  105 ;  nor 

payable,  &c.  Strange,  B28:  nor  for  acting,  unqua-  for  secreting  another,  Ld.  Rayra.  1368;  nor  for 

hfied,  as  a  justice  of  peace,  Cro.Jac.  643;  nor  for  bringing  a  bastard  child  into  a  parish,  Strange, 

entering  ayard,erecting  ashed, unthatchiuga house,  644.     3  Burr.  1645.     2  Vesey,  450. 

VOL.  n.  u 
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M^  3°Ge'^^*'*^'  seems  to  be  (a)  settled  at  this  day,  that  it  will  not  maintain  an  in- 
Show.  398, 399.  ^ictment,  because  the  mentioning  the  other  methods  of  proceed- 
3Keb.34.'273.  ing  only^  seems  impliedly  to  exclude  that  of  indictment  (6).  Yet 
C.  Jac.  643,       it  hath  been  adjudged,  that  if  such  a  statute  give  a  recovery  by 

3  Modern,  79.     ^^^^0"  of  debt,  bill,  plaint,  or  information,  or  otherwise,  it  autho- 

4  Mod.  144.  rises  a  proceeding  by  way  of  indictment  (c).  Also,  where  a  sta- 
^arthew^  265.    tute  adds  a  farther  penalty  to  an  offence  prohibited  by  the  com- 

1  Sid! 4.34.^439.  ?^^P  law,  there  can  be  no  doubt  but  that  the  offender  may  still  be 
6  Modern,  86.    indicted,  if  the  prosecutor  think  fit,  at  the  common  law.     And  if 

2  Roll.  247,248.  the  indictment  for  such  offence  conclude  contra  for  mam  statuti, 
Sess*.  Case,  295.  ^"^  cannot  be  made  good  as  an  indictment  upon  the  statute,  it 
Ld.  Ray.  682.  seems  (c?)  to  be  now  settled,  that  it  may  be  maintained  as  an  in- 
^rt^M  H  ^"7  ^^c*^"^^"t  at  common  law,  as  will  be  more  fully  shewn  in  the 
12  Mod.'  104!      following  part  of  this  chapter  (2). 

446. 502.  634.  Fitz.  47.  65.  Str.  62.  679.  828.  1256.  (fc)  Rex  v.  Dixon,  Trin.  3  Geo.  1.  10  Mod. 
335.  (c)  3  Modern,  118.  1  Siderfin,  192.  seems  contrary,  (rf)  The  Norwich  Case,  adj.  Pasch.  3  Geo. 
1.     2  Hale,  171.  contra. 

As  to  the  Fourth  Point,  viz.  Where  a  man  may  be  tried  at 
the  suit  of  the  king  for  a  capital  offence  without  any  indictment, 

I  shall  endeavour  to  shew, 

1.  Where  one  may  be  so  tried  as  having  been  taken  with  the 
mainour. 

2.  Where  one  may  be  so  tried  upon  a  verdict. 

3.  Where  upon  an  appeal  not  prosecuted. 

4.  Whether  one  may  be  so  tried  upon  a  sheriffs  return. 

As  to  the  first  particular,  viz.  Where  one  may  be  so  tried  as 
having  been  taken  with  the  mainour, 

(e)  Ante,  c.  15.  '^^^^-  ^'  ^^  ^^  ^aid,  that  anciently  if  one  guilty  of  larceny  had 
8. 41.  been  freshly  pursued  and  taken  with  the  mainour  (e),  and  the 

7H.4.43.  P00(Js 

26  Assize  32 

1  Edw.  3.  13*.  S.  P.  C.  28,  29.  148.  179.  Summary,  198.  1  Hale,  187.  349.  2  Hale,  146.  159. 
B.  App.  1 30.     1  Assize,  5.     F.  Cor.  156. 357. 

(2)  Where  new-created  offences  are  only  prohi-  2  Burrow,  805.  834;  see  also  Hartley  v.  Hooker, 

Vitfed  by  the  general  prohibitory  clause  of  an  act  of  Cowp.  524.     Rex  v.  Balme,  Cowp.  650.     If  a 

parliament, an  indictment  will  lie.  Butwhere  there  is  statute  enjoin  an  act  to  be  done,  without  pointing 

a  prohibitory  particular  clause,  specifying  only  par-  out  any  mode  of  punishment,  an  indictment  will 

ticular  remedies, there  such  particular  remedy  must  lie  for  disobeying  the  injunction  of  the  legislature, 

be  pursued,  Lord  Mansfield.   1  Burr.  545  ;    and  Rex  v.  Davis,  Sayer,  133 ;  and  this  mode  of  pro- 

by  Mr.  Justice  Denison,  where  an  offence,  not  so  ceeding  in  such  case  is  not  taken  away  by  a  sub- 

at  common  law,  is  made  an  offence  by  acfOf  par-  sequent  statute,  pointing  out  a  particular  mode  of 

liament,  an  indictment  willlie  where  there  is  a  sub-  punishment  for  such   disobedience,  Dougl.  441. 

stantive  prohibitory  clause,  though  there  be  after-  446.     Rex  v.  Boyal,  2  Burr.  832.     Rex  i'.  Balme, 

wards  a  particular  provision  and  a  particular  re-  Cowp.  648;  for  the  court  of  king's  bench  cannot 

medy  given;  but  it  is  otherwise  where  the  act  is  be  ousted  of  its  common  law  jurisdiction  without 

not  prohibitory,  but  only  inflicts  the  forfeiture  and  negative  words  or  necessary  implication,  Gates  v. 

specifies  the  remedy.     Ibid.     The  true  rule  seems  Kniglit,  3  Term  Rep.  442.  Therefore  where  a  new 

•  to  be  this:  Where  the  offence  was  punishable  be-  offence  is  created  by  statute,  and  a  penalty  an- 

fore  the  statute  prescribing  a  particular  method  of  nexed  to  it  by  a  separate  and  substantive  clause, 

punishing  it,  then  such  particular  remedj'  is  cu-  the  prosecutor  is  not  confined  to  sue  only  for  the 

mulative  (Burrow,  799.),  and  does  not  take  away  penalty,  but  he  may  indict  on  the  prior  clauses,  as 

tlie  former  remedy;  but  where  the  statute  only  for  a  misdemeanor  in  disobeying  the  injunction  of 

enacts,  "  that  the  doing  an  act,  not  punishable  be-  the  legisklurc.  Rex  v.  Harris,  4  Term  Rep.  202  ; 

"  fore,  shall  for  the  future  be  punishable  in  such  and  wherever  a  statute  forbids  the  doing  of  a  thing, 

*'  and  such  a  particular  manner,"  there  it  is  neces-  the  doing  it  wilfully,  although  without  any  corrupt 

sary  to  pursue  such  particular  method,  and  not  the  motive,  is  indictable.  Rex  v.  Sainsbury,  4  Term 

common  law  method  of  iivdictment.  Ld.  Mansfield,  Rep.  451. 
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goods  so  found  upon  him  had  been  brought  into  the  court  with 
him,  he  might  be  tried  immediately  without  any  indictment ;  and 
this  is  said  to  have  been  the  proper  method  of  proceeding  in  such 
manors  which  had  the  franchise  of  infangentliefe,  but  seems  to  be 
altogether  obsolete  at  this  day  (3). 

As  to  the  second  particular,  viz.  Where  one  may  be  so  tried 
upon  a  verdict. 

Sect,  6.  It  is  (a)  said,  that  in  an  action  of  trespass  in  the  king's  («)  Sum,  199. 
bench,  de  muliere  abducta  cum  bonis  viri,  if  the  defendant  be  found  f  5^?  ^*  ^^°*' 
guilty  of  having  carried  away  the  woman  and  goods  with  force,  s. P.C.  94,  95. 
and  feloniously,  or  {b)  in  a  common  action  of  trespass  in  the  said  F.  Corone,  m, 
court  for  goods  carried  away,  if  it  be  found  that  the  defendant  ^3  A^lgj^e'^^'^'  ^^' 
feloniously  stole  them,  he  shall  be  put  to  answer  the  felony  with-  b.  Corone,  77. 
out  any  further  accusation ;  for  such  a  charge  by  the  oath  of  (^)  Sum.  199. 
twelve  men,  on  their  inquiry  into  the  merits  of  a  cause  in  a  court  |*  i'^'^t\ 
which  has  jurisdiction  over  the  crime,  is  equivalent  to  an  indict- 
ment, and  the  king  being  always,  in  judgment  of  law,  present  in 
court,  may  take  advantage  of  any  matter  therein  properly  disclosed 
for  his  benefit.     But  such  a  verdict  in  a  court  which  has  (c)  no  (c)S.P.  C.  94. 
jurisdiction  over  criminal  matters,  seems  to  be  of  little  force,  be-  F. Indkt.  31. 
cause  such  court  has  nothing  to  do  with  such  matters. 

And  it  seems  (d),  that  even  in  the  king's  bench,  if  on  any  in-  (^  13  ej.  4^  ^ 
dictment  whatsoever,  except  only  an  inquisition  of  death,  found  F.  Coroue,  39. 
before  a  coroner  on  his  view,  a  person  not  mentioned  in  it  be 
found  guilty  of  the  crime  whereof  others  are  indicted,  yet  such 
finding  shall  not  serve  for  an  indictment  against  him,  because  it 
was  wholly  extrajudicial  (e).     But  such  finding  of  others  guilty,  /g)  13  Ed.  4. 3. 
whether  in  the  king's  bench,  or  other  court  of  criminal  jurisdiction, 
upon  an  inquisition  of  death,  found  before  a  coroner  on  view,  is 
of  greater  force,  because  the  jury  acquitting  the  party  so  indicted  ('/•)Supra  c.9 
(f),  ought  to  inquire  what  other  person  did  the  fact ;  because  it  s.  33. 
appears  by  a  record  of  the  highest  credit,  that  a  person  is  killed  (g).  (^)B.Indict.i3. 

Also,  if  a  person  be  declared  against  in  a  proper  court,  for  hav- 
ing been  guilty  of  a  misdemeanor,  simul  cum  A.  B.  et  C.  and 
thereupon  the  jury  find  A.  B.  and  C.  guilty,  it  seems  that  such 
verdict  will  serve  for  an  indictment  against  them,  because  it  was 
not  wholly  extrajudicial. 

As  to  the  third  particular,  viz.  Where  one  may  be  so  tried  upon  2  Hale,  149*, 
an  appeal  not  prosecuted,  the  following  particulars  seem  most  ^^®*' 
remarkable. 

SecL  7.  First,  That  an  appeal  by  an  innocent  person,  and  an  mg.  P.  0.147 
appeal  by  an  (/i)  approver,  are  equally  favoured  in  this  respect.      i48. 

Sum.  199,  200. 
B.  Appeal,  53.  B.Cor.  3. 16. 49. 

Sect.  8.  Secondly,  That  regularly  where  a  person  is  indicted  (0  S«im.  199. 
and  appealed  of  the  same  (i)  crime,  and  the  appeal  is  not  prose-  |f  CoroneA's. 

cuted,  s.  P.  C.  107. 

(3)  It  is  said  that  proceedings  upon  the  main-       28  Ed.  3.  c.  3;  aiid  42  Ed.  3.  c.  3.     Vide  2 
our   are  wholly  taken  away  by   25  Eiiz.  c.  4.       Hale,  149. 

u  2 
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S^Hen^e'  r^*  ^"^^^'  ^^^  ^**^^^  "^*  W  ^^  arraigned  upon  the  indictment,  but  upon 
4Edf4.'io.  '      tlie  appeal. 

B.  App.  9ii.  1*9..    S.P.  C.  147.     F.  Corone,  114. 

S^mi9<^'^^^'  '^^^^'  ^*  'l'^"^^^Y,  That  (b)  if  an  appellant  be  nonsuit  in  an 
B.App.  67.130.  appeal  by  writ,  before  he  hath  declared,  the  appellee  cannot  be 
F.  Corone,  156.  arraigned  at  the  king's  suit  on  the  writ  of  appeal ;  not  only  be- 
198.357.384.  cause  it  contains  no  certainty  of  the  circumstances  of  the  fact, 
86,  87^ &c.  ^  which  is  the  proper  (c)  office  of  the  declaration  to  ascertain ;  but 
(d)  See  c.  23.  s.  also  because,  for  what  appears  to  the  contrary  by  the  record,  the 
f^^i%' r  ^^"^  might  (d)  have  been  purchased  by  a  stranger;  and  therefore 

B.App.  67.130.  ^^  '^"^^  ^^^^  ^^  seems  to  be  in  the  discretion  (e)  of  the  Court, 
^7  Assize,  7.  either  to  dismiss  the  appellee,  or  to  bail  him,  till  it  shall  appear 
1  Assize,  5.  whether  there  will  be  any  other  prosecution  against  him.  But  if 
I98^a57.^'  ^  ^"  appellant,  by  writ,  be  nonsuit  after  declaration,  or  any  appel- 
(/)S.P.C.i48.  lant  by  bill  or  approver,  be  nonsuit,  it  seems  (f)  that  regularly 
^»'^^^ry,i99,  the  appellee  shall  be  arraigned  at  the  king's  suit,  on  the  bill  or 
B. Appeal, 67.  declaration;  because  they  must  be  as  certain  as  an  indictment, 
and  cannot  be  commenced  but  in  person. 

B  A  j^^  118*  *^^^^'  ^^'  Fourthly,  It  seems  to  be  a  settled  rule,  that  where- 
F.  Corone,  369.  ^^'^^  an  appeal  is  once  well  commenced,  and  afterwards  so  far  de- 
B.  Corone,  35.  termiued,  without  a  full  acquittal,  that  neither  the  same,  nor  any 
(h)k%^C  148  te)  ot^icr  plaintiff,  can  never  bring  another  appeal  against  the  same 
Sum.  200!  appellee,  he  may  be  arraigned  upon  the  bill  or  declaration,  at  the 

B.  Appeal,  27.  suit of  the  king;  as  where  an  appellant,  having  a  good  title  to  the 
F.  Corone,  12.  appeal,  makes  a  release  {h)  to  the  appellee,  hanging  the  action, 
S.  P."c.  147.       or  suffers  a  (z)  nonsuit,  or  (k)  retraxit,  or  {!)  demurs  to  a  good 

C.  Eliz.  460.  plea  or  issue  tendered  by  the  appellee,  which  demurrer  is  adjudged 
B^^P^  '^^^  against  him;  or  where  such  an  appellant  or  approver,  (m)  confess 
F.  Utiag.  47.  *  their  appeal  to  be  false  («),  unless  they  make  such  confession  in 
147, 143.  the  field,  upon  a  trial  awarded  by  battle ;  for  such  confession 
rn  D  ^  I'so  amounts  to  a  vanquishment  of  the  appellant  or  approver,  and 
(m)S.P.'c.i48.  consequently  is  a  full  acquittal  of  the  appellee;  after  which  his 
F.  Corone,  103.  life  shall  not  be  brought  again  into  danger  for  the  same  crime. 
13^^"  ^^10  '^"^  ^^^^^  seems  to  be  the  only  reason  why  after  such  a  vanquish- 
Sum.  200',  ment,  or  a  verdict  in  his  favour,  an  appellee  shall  be  discharged, 
47Edw.3.  5.  as  well  against  the  suit  of  the  king,  as  that  of  the  party.  But  it 
?fi^?"7a  ^  seems,  that  in  all  other  cases  whatsoever,  an  appellee,  in  an  ap- 
B.  Appeal,  53.  P^al  well  commenced,  being  wholly  discharged  of  the  suit  of  the 
(7^)2lH.  6.34.  party,  may  be  arraigned  upon  the  appeal,  at  the  suit  of  the  king, 
1'^*  ^i'^^'  whether  such  discharge  were  merely  owing  to  the  act  of  the  party, 
(0) S. P. C.  147.  as  in  the  cases  above-mentioned,  or  to  the  act  of  the  Court;  as 
21  Ed.  3. 17.  (0)  where  an  approver  is  judged  to  be  hanged  before  he  hath  per- 
l^^^'^w,?'^'*^'  fected  his  appeal;  or  (p)  partly  to  the  act  of  law,  and  partly  to 

Sum.  200.  .  ^      r    1     ^  ^^1  ^        "^  11  r       ^1      J  ^u 

the  act  or  the  party,  as  where  an  appeal  by  a  woman  tor  the  death 
of  her  first  husband,  is  abated  by  her  marrying  a  second  ;  or  where 
(9)4.7 Ed. 3. 16.  an  appellee  is  discharged  of  an  appeal,  for  not  (q)  having  been 
F.  Cor.  104.        made  a  defendant  in  a  former  appeal,  brought  by  the  same  appel- 
lant for  the  very  same  fact ;  or  whether  such  discharge  is  merely 
(r)S.P.C.  147.  owing  to  the  act  of  God,  as  (r)  where  an  appellant  dies  a  natural 
fl^^^^'^'        death,  while  the  appeal  is  depending.     It  seems  indeed  to   be 
B.  Appeal, 4i!    holden  in  the  Year  Book  (s)  of  4  Hen.  6.  as  a  general  rule,  that 
wherever  a  writ  is  abated,  the  declaration  depending  upon  it  is 

determined 
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rletermiiied  also,  and  consequently,  that  the  appellee  cannot  be 

arraigned  upon  it.     But  to  this  it  may  be  answered,  that  in  the 

very  same  place  it  is  allowed,  that  after  a  nonsuit  in  an  appeal,  the 

appellee  may  be  arraigned  at  the  suit  of  the  king;  and  it  sciems 

difficult  to  give  a  reason  why  a  writ  is  not  as  much  determined 

upon  a  nonsuit  as  upon  an  abatement.    To  which  may  be  added, 

that  the  point  adjudged,  which  was  this,  that  where  a  writ  abates 

for  a  misnomer,  the  defendant  shall  not  be  arraigned  at  the  suit 

of  the  king,  seems  plainly  to  go  on  this  ground,  that  where  a  suit 

is  ill-commenced,  the  king  shall  not  have  a  greater  advantage 

from  it  than  the  party  might  have  had ;  and  therefore  the  opinion 

above-mentioned,  being  also  contradicted  by  the  best  {a)  autho-  (a)  S.  P.C.  147. 

rities,  seems  to  be  of  little  weight. 

Sect.  11.  Fifthly,  That  wherever  (b)  an  appeal  abates  for  an  .^^  B.App.  5. 
insufficiency  of  the  writ,  or  is  barred  for  want  of  a  good  title  in  f,  Corone,  68.' 
the  appellant,  or  for  any  other  matter  which  shews  it  was  ill-com-  B.  Corone,  33. 
menced,  the  defendant  shall  not  be  arraigned  upon  it  at  the  suit  ^ssfzT'it! 
of  the  king,  because  it  never  had  a  good  foundation,  and  cannot  f.  Age,  74. 
give  a  greater  advantage  to  the  king  than  to  the  party  himself  who  (c)F.Cor,  i2i. 
sued.     And,  therefore,  it  seems  to  be  agreed,  that  if  an  appeal  be  ^^^  Assize  lo 
abated  for  want  of  form  apparent  in  the  writ,  as  (c)  for  the  omis-  B.  Appeal,  53. 
sion  of  the  word  **  haheasy'  or  false  {d)  Latin,  or  for  any  other  (e)  (^)  S"™-  2®(^- 
apparent  defect;  or  if  it  be  abated  for  a  defect  not  apparent  ^^  ^  y'c^\\q 
itself,  but  disclosed  by  the  pleadings  of  the  parties,  as  for  a  (/)  (/)B.App.44. 
misnomer,  or  wrongful  addition,  or  any  such  like  insufficiency;  I. Cor.  12. iu3. 
or  if  it  be  abated  on  account  of  the  disability  of  the  appellant,  as  g  p  ^  \1q 
by  the  plea  of  outlawry  (o^)  for  felony  or  trespass  ;  or  if  it  be  put  Sum.  200. 
without  day  upon  a  plea  of  excommunication  of  the  appellant;  or  (g")S.P.C.i49. 
ih)  if  it  be  barred  by  a  release  made  before  the  commencement  of  W  V^  ^^'."^^^V 

1  •  ,  "^  ,  ^        •  r       %     •       '        •  1  1   -D- Appeal,  o7. 

the  suit;  or  by  reason  that  the  time  tor  bringing  it  was  elapsed  us.  i46. 
{i)  before  it  was  commenced  ;  or  because  the  appellant  appears  17"  Assize,  26. 
to  have  never  had  any  right  to  bring  it,  as  where  in  an  appeal  by  //J)s°p"c  i4o' 
one  as  wife,  it  is  found  that  she  was  (A;)  never  lawfully  married  f.  Corone,  12. 
to  the  deceased  ;  or  in  an  appeal  by  one  as  heir  (/)  to  his  father,  yide  sup.  s.  10. 
it  is  found  that  he  hath  an  elder  brother  alive  by  the  same  father,  ^^^'  goo'""^^^* 
&c.  the  appellee  shall  not  be   arraigned  upon  the  appeal  at  tl]e  (/c)S.  P.C.149. 
suit  of  the  king,  but  shall  be  wholly  discharged  of  it.     But  where  ^-  Corone,  3. 
ah  appeal  is  put  without  day  on  the  plea  of  (w)  excommunica-  27  Assize  25 
tion,  the  appellee  shall   be  mainprised  from  day  to  day  till  the  b.  Appeal,  68. 
plaintiff  be  absolved.    And  notwithstanding  it  seems  to  be  holden  F.Cor. 201.384. 
generally  in  some  (?0  hooks,  that  where  an  appeal  is  abated  for  ?"'\  ^".^^^P;?^" 

r    I        •  rr*    •  1  •  1  111  n  1"^  xlssize,  10. 

any  01  tlie  insurhciences  above  mentioned,  or  barred,  the  appellee  (m)  S.P.C.  149. 
shall  be  set  at  large,  and  be  discharged,  as  well  against  the  king  i3Ed.  4.  8.3> 
as  the  party,  yet  (0)  surely  this  must  be  understood  only  by  such  J  ^i^vm  6* 
cases  wherein  it  appears  that  neither  any  indictment  is  preferred,  (n)  is  Edw.  3. 
nor  intended  to  be  preferred   by  the  king,  nor  any  other  appeal  ^5. 15. 
preferred,  nor  intended   to  be  preferred  by  the   same   or  some  ^[  AsJlze^27. 
other  party ;  for  otherwise  surely  it  cannot  but  be  intended,  that  17  Assize,  26. 
it  must  be  in  the  discretion  of  the  Court,  upon  consideration  of  ^- J^*'^s- ^^\, 
the  circumstances  of  the  case,  either  to  commit  or  bail  the  appellee  ^3  le?!  175?* 

for   201.384. 

B.  Nonahilitv, 
23.     (0)  Sum.  200.    Vide  S.  P.  C.  149.     B.  Appeal.  67. 130.     F.  Corone,  156.  198- 357.    F.  Error^ 
62.     27  Assize,  7.     1  Assize,  5.     32  Assize,  8.     7  II.  7.  5. 
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(a)  F.  Cor.  387,  for  a  reasonable  time,  in  order  to  answer  such  further  prosecution, 
S.  P.  C.  149.      Qj.  ^^j  jQ  j^-jj^  jjjjjj  ^Q  jj jg  gQQ(j  behaviour  for  a  certain  time,  &c. 

Sect.  12.  Sixthly,  That  whatsoever  may  be  pleaded  by  an 

appellee  either  in  bar  or  in  abatement  of  an  appeal,  while  it  is 

(5)S.P.C.172.  carried  on  at  the  suit  of  the  party,  may  (b)  as  well  be  pleaded  by 

Qu.F.Cor.452,  him,  when  it  is  prosecuted  at  the  suit  of  the  king ;  as  (c)  that  the 

(d)  21  Ed^  I*     appellant  suing  an  appeal  of  death  as  wife  to  the  deceased,  was 

17.  20.     '   '      never  married  to  him,  or  (d)  that  she  is  outlawed,  &c.  which  de- 

B.  Coroiie,  37.   pends  upon  the  reason  taken  notice  of  in  the  precedent  sections, 

viz.  that  an  appeal  shall  not  give  the  king  a  greater  advantage  than 

the  party  himself  who  sued  it. 

(<r)  F.Mon.  de        Sect.  13.  SEVENTHLY,That(6)  wherever  an  appellee  is  arraigned 

faits,  128,  upon  the  suit  of  the  king,  he  may  plead  the  king's  pardon,  in  the 

S."p!c.\o4.  same  manner  as  if  he  had  been  arraigned  upon  an  indictment; 

F.  Corone,  25,  but  if  an  appellee,,  who  by  pleading  such  a  pardon  discharges 

11  H.  4. 41,  himself  of  an  appeal  at  the  suit  of  the  king,  be  also  indicted,  it  is 

cV)S.P.S'i04.  aclviseable  (f)  to  take  care  at  the  same  time  when  he  is  in  such 

Sum.  201.  manner  discharged  of  the  appeal,  to  have  a  cesse?'  of  process 

4  Ed.  4. 10.       entered  on  the  indictment,  to  prevent  the  vexation  of  a  causeless 
F.  Corone.  25.  ^-  •. 

'         prosecution  upon  it. 

As  to  the  fourth  particular,  viz.  Whether  one  may  be  tried  at 
the  suit  of  the  king  for  a  capital  offence,  without  any  indictment 
•    upon  a  sheriff's  return. 

(^)  2  Hale,  151.       Sect.  14.  It  seems  to  be  generally  agreed  (g),  that  neither  the 
It  t^  50  sherifl"'s  return  of  a  rescous  or  an  escape,  or  of  any  other  matter, 

(h)  S.  P.  C.  31.  "or  a^y  other  record  whatsoever,  except  only  an  appeal  or  indict- 
94,  95.  ment,  or  something  equivalent  thereto,  as  the  verdict  of  twelve 

1  H^V^e^*  men,  finding  a  man  guilty  in  such  manner  as  is  above  set  forth  in 
F.  Cor.  48. 149.  the  sixth  section  of  this  chapter,  can,  at  this  day,  put  a  man  upon 
B.  Corone,  130.  his  trial  for  a  capital  offence,  as  being  contrary  not  only  to  the 
Sup.  C.19.S.  common  law,  but  to  {h)  Magna  Charta,  and  other  (i)  statutes 
(i)  9  H.  3.  c  made  in  affirmance  of  it. 
29. 
25  Ed.  3.  de  proditionibus,  c.  4.    28  Edw.  3.  3.     37  Edw.  3. 18, 

As  to  the  Fifth  Point,  viz.  Whether  a  man  may  be  arraigned 
on  an  indictment,  while  an  appeal  is  depending  against  him  for 
the  same  offence. 

Sect.  15.  It  seems  (A:),  that  it  was  the  common  practice  before 
^]i^7  \^^^^'  the  statute  of  3  Hen.  7.  c.  1.  whether  any  appeal  were  depending 
S.  P.  C.  107.  or  not,  not  to  try  any  man,  upon  an  indictment  of  murder,  before 
F.  Cor.  44. 82.  the  year  and  day  were  passed,  lest  thereby  the  suit  of  the  party 
7  H.  4. 36.  should  be  prevented.  And  if  such  regard  were  had  to  an  appeal 
where  none  was  depending,  it  cannot  be  thought  but  that  much 
(044  Ed.  3. 38.  (/)  greater  was  had  to  one  actually  depending  whether  before  or 
31  H.  6^  11^  after  the  year  and  day  were  passed  (m).  Yet  it  seems,  that  the 
F^  Cor  18^114  Court  was  never  in  any  case  peremptorily  bound  to  suspend  the 
F.  Respon.  36.  proceedings  on  an  indictment  in  respect  of  an  appeal,  but  might 
(m)  4  Coke,  45.  always  in  discretion,  whenever  it  should  seem  proper,  proceed  on 
21  H.^6.^28^29  ^^  indictment,  hanging  an  appeal.     And  accordingly  we  find,  that 

F.  Conspir/e.  1» 

F.  Corone,  82.    Qu.  F.  Cor.  114.    B.  Appeal,  41, 
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in  many  instances  (a)  in  the  old  Books,  where  it  is  holden,  that  in  («)  F.  Corone, 
an   appeal    by   an  infant,   the  parol   (6)  should  demur   till  his  32  aS!;,  b. 
full  age,  the  Court  have  proceeded  to  try  a  man  upon  an  indict-  41  Assize'  1*4. 
ment,  while  an  appeal  by  an  infant  was  depending  against  him,  to  q^^^^^J''^^* 
prevent  the  delay,  which  could  not  but  be  occasioned,  if  the  pro-  ^i^kd.  sTis. 
ceedings  should  be  deferred  till  the  appellant  should  come  to  full  b.  Appei,  105. 
age.     Also  (c),  where  a  writ  of  appeal  of  robbery  hath  been  sued  119.    ^^^ 
out  against  a  person  under  an  indictment  for  the  same  robbery,  F;Age,  41,  47. 
and  ready  to  be  tried,  the  Court  have  refused  to  put  off  the  trial  17  Ed.  4.  2. 
of  the  indictment  in  respect  of  such  writ  of  appeal;  because  be-  B.  Appeal,^i05. 
fore  the  appellant  hath  declared,  it  doth  not  judicially  appear  that  ("/si'n.'e.'ii*. 
both  the  indictment  and  appeal  are  for  the  very  same  fact.     But  f.  Corone,  18.  ' 
if  there  was  no  such  special  reason  to  induce  the  Court  to  pro- 
ceed upon  an  indictment  while  an  appeal  is  depending,  it  seems 
to  have  been  the  general  (d)  practice  to  suspend  the  proceedings  (d)  Djrer,  296. 
on  the  indictment  till  the  appeal  were  determined. 

As  to  the  Sixth  Point,  viz.  Who  may  b^,  and  ought  to  be 
INDICTORS,  and  in  what  manner  they  are  to  be  returned. 

I  shall  endeavour  to  shew, 

1.  How  these  matters  stand  by  the  common  law; 

2.  How  by  statute. 

As  to  the  first  particular,  viz.  Who  ought  to  be  grand  jurors, 
and  how  returned  by  common  law.  • 

Sect.  16.  It  seems  clear,  that  by  the  common  law  every  indict- 
ment must  be  found  by  twelve  (e)  men  at  the  least,  every  (f)  one  (g)c.  EHz.  654. 
of  whom  ought  to  be  of  the  same  (g)  county,  and  returned  by  the  Vide  2  Bur. 
sheriff,  or  other  proper  officer,  without  the  nomination  of  any  V^j\  cq 
other  person  whatsoever;  and  ought  also  to  be  a  freeman,  and  a  2  Inst. 387. 
lawful  liege  subject;    and   consequently  neither  under   an  (h)  Co.  Lit.i56. 
attainder  of  any  treason  or  felony,  nor  a  (i)  villein,  nor  alien,  nor  ^/v^^f  Pream, 
outlawed,  whether  for  a  criminal  matter,  or,  as  {k)  some  say,  in  a  3  inst.  32,'33, 
personal  action.  34. 

12  Coke  99. 
(g)  2  Roll.  82.  (h)  3  Inst.  32.  (i)  Pophara,  202.  1  Inst.  156.  (fc)  2  Hale,  155.  3  Inst!  32. 
21  H.  6.  30.     Vide  F.  Pro.  208.     Qu.  C.  Car.  134. 147.     1  Jones,  198,  199. 

And  from  hence  it  seems  clear,  that  if  it  appear  by  the  caption  9)/"'  ■^^'^* 
of  an  indictment,  or  otherwise,  that  it  was  found  by  (/)  less  than  (m)*ii  H.4.41. 
twelve,  the  proceedings  upon  it  will  be  erroneous  (m).  B.  Cor.  i89. 

B.  Indict.  2. 
21  H.  6.  30.    Qu.  C.  Car.  134, 135. 147. 

Also  it  seems,  that  any  one  who  is  under  a  prosecution  for  any 
crime  whatsoever,  may,  by  the  common  law,  before  he  is  in* 
dieted,  challenge  any  of  the  persons  returned  on  the  Grand  Jury, 
as  being  outlawed  for  felony,  &c.  or  villeins,  or  returned  at  the 
instance  of  a  prosecutor,  or  not  returned  by  the  proper  officer,  &c. 

Sect.  17.    Also  many  indictments  in  inferior  (w)  courts  have  /„)iKebIe, 
been  (o)  quashed  for  want  of  the  words  "  proborum  et  legalium  629. 
hominum/'  in  the  caption  of  the  indictment,  setting  forth  by  what  2  ^'?J^^'  ^^i. 

nprson  ^'  ^^y^ond, 
person  ^p^.  609. 

(o)  C.  Eliz.  751.      C.  Jac.  635.      Palm.  282.  389.      2  Roll.  400.      2  R.  Abr.  82.      3  Modern,  122. 
Popham,  202. 
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(a)  1  Keb!e,  person  it  was  found  (fl).  But  this  is  said  to  be  no  exception  to 
629.  an  indictment  found  in  the  court  of  king's  bench,  or  grand  ses- 

1  Levinz  ^208  ^ious,  or  counties  palatine,  and  hath  been  often  (  h)  over-ruled  as 
(h)  2  Keb.135.  to  indictments  in  other  courts;  because  all  men  shall  be  intended 
^08.  to  be  honest  and  lawful  until  the  contrary  appear. 

C.  Jac.  41.     1  Sid.  106.  S67.    Qu.  2  R.  Ab.  82. 

(c-)  11 H.  4. 41.  Sect.  1 8.  It  is  resolved  in  the  (c)  Year  Book  of  1 1  Hen.  4.  by 

Co^ne\T  ^^^^  advice  of  all  the  justices,  that  one  outlawed  on  an  indictment 

B.  Indict.  2.  of  felony,  may  plead  in  avoidance  of  it,  that  one  of  the  indictors 
Infra,  s.  27.  vvas  Outlawed  for  felony.  See.  But  it  seems  to  be  the  general  {d) 
12  Coke  99.  opinion,  that  this  resolution  is  rather  grounded  on  the  statute  of 
Sura.  202.  1 1  Hen.  4.  c.  9.  which  was  made  in  the  same  term  in  which 
SInst. 32, 33,  this  resolution  was  given,  than  on  the  common  law;  but  it  ap- 
VideC.  Car.  P^ars  by  the  very  same  Year  Book  that  when  this  plea  was  first 
134, 135.  proposed  it  was  disallowed  ;  from  whence,  as  I   suppose,  it  is 

collected,  that  the  subsequent  resolution  was  founded  on  the 
authority  of  the  said  statute,  which  may  be  intended  to  have 
been  made  after  the  plea  was  disallowed,  and  before  the  subse- 
quent resolution  by  which  it  was  adjudged  good.  Yet,  consider- 
ing that  the  said  resolution  was  given  in  the  beginning  of  Hilary 
Term,  and  that  the  parliament  which  made  the  said  statute  was 
not  holden  before  the  beginning  of  the  same  terra,  and  therefore 
it  is  not  likely  that  the  said  statute  was  so  soon  made  ;  and  also 
considering,  that  the  said  resolution  was  given  by  the  advice  of 
1^  all  the  judges,  who  seem  to  have  been  consulted  about  the  vali- 
dity of  the  plea  above-mentioned  at  the  common  law,  and  takes 
no  manner  of  notice  of  any  statute,  but  only  of  the  law  in  gene- 
ral, it  may  deserve  a  question.  Whether  such  plea  be  not  good  at 
the  common  law  ? 

Yide2R.Ab.  Sect,  19-  I  do  not  find  it  anywhere  holden,  that  none  but 
(347,  648.  ^       freeholders  ought  to  be  returned  on  a  Grand  Jury  (4).    But  how 

C.  Jac^  672^*      ^^'^  ^^^^  ^^^^  ^^  ^"  ^^^^^  respect  altered  by  the  statute,  shall  be  shewn 

in  the  twenty-first  section. 

As  to  the  second  particular,  viz.   How  the  matters  above- 
mentioned  stand  by  statute. 

Sect.  20.  It  is  enacted  by  the  statute  of  Westminster  the  Se- 
cond, c.  28.    "  That  old  men  above  the  age  of  seventy  years, 
"  persons  perpetually  sick,  or  infirm  at  the  time  of  the  summons, 
"  or  not  dwelling  in  the  county,  shall  not  be  put  in  juries  or 
"  lesser  assizes."     And  the  equity  thereof,  and  the  reason  of  the 
thing,  seem  plainly  so  far  to  extend  to  grand  juries,  that  if  it 
shall  appear,  that  any  of  the   persons  above-mentioned  be  re- 
turned on  a  grand  jury,  the  court,  into  which  they  are  returned, 
(e)  2  Inst.  448.  ^^^^  easily  excuse  their  non-appearance.     But  it  seems  clear  {e)y 
that  any  such  persons  being  returned  on  a  grand  jury,  may  law- 
(/)  Reg.  180.    fully  serve  upon  it,  if  they  think  fit.     Neither  do  1  find  that  they 
Vide  2  Inst.       ^^*^  \\2Lse  an  action  on  the  said  statute  for  being  so  retnrned ;  for 
447, 448.   *       the  writ  (/)  in  the  register  grounded  on  and  reciting  the  statute, 

mentions 

(4)  They  ought  to  be  freeholders,  but  to  what  value  it  h  uncertain.     2  Hale»  15^5. 


Ch.  25.  OF  INDICTMENT.  297 

mentions  the  prohibition  of  it  to  be,  that  men  above  the  age  of 
seventy  years  shall  not  be  put  in  assists,  juratis,vel  recognitionibus 
aliquihusy  which  expressions  seem  proper  for  petit  juries  only; 
whereas  the  («)  writ  grounded  on  the  statute  of  Articuli  super  (a)  Regist.  i78. 
Chartas,  set  forth  at  large  in  the  twenty-tirst  section,  recites  the  ^'  ^'  ^'  ^^^' 
prohibition  thereof  to  be,  that  none  of  the  persons  in  the  writ 
mentioned  shall  be  put  hi  inquisitionibuSy  necjiiratisy  which  expres- 
sion seems  to  be  of  a  large  extent,  and  to  take  in  grand  as  well 
as  petit  juries,  by  which  it  seems  clearly  to  be  implied,  that  in 
the  judgment  of  those  who  formed  the  said  writ,  the  statute  last 
mentioned  is  more  general  than  the  former. 

Sect,  21.  It  is  farther  enacted  by  the  above-mentioned  statute 
of  Westminster  the  second,  c.  38.  "  That  none  shall  be  put  in 
"  assizes  or  juries,  though  they  ought  to  be  taken  in  the  proper 
"  county,  who  have  less  tenements  than  to  the  value  of  twenty 
"  shillings  yearly."     And  it  is  required  by  the  statute  of  21  Edw. 
1 .  commonly  called  the  statute  De  his  qui  ponendi  sunt  in  assisis, 
*'  that  they  should  have  tenements  to  the  value  of  forty  shillings 
*'  yearly;"  Provided,  "  that  before  justices  in  eyre  for  common 
"  pleas  in  their  eyres,  and  also  in  assizes,  and  juries,  which  shall 
"  be  taken  in  cities  and  burghs,  and  other  trading  towns,  the  same 
"  may  be  done  as  was  accustomed  :"     And  this  exception  is  like- 
wise mentioned  in  the  (6)  writ  in  the  Register,  which  seems  to  be  (h)  Regist.  i8i, 
grounded   on  both  these   statutes ;    by  which    it   appears,    that  F^-,  N-  ^-  ^^6- 
neither  by  the  common  law  nor  by  these  statutes  there  was  any  g^-.  g^g '     ^' 
necessity  in  proceedings  before  justices  in  eyre,  &c.  that  petit  C.  Eliz.  413. 
jurors  should  be  freeholders ;  and  if  so,  it  seems  probable  that 
there  is  no  greater  necessity  that  grand  jurors  making  an  inquiry 
before  them  should  be  freeholders ;  and  if  a  grand  juror  before 
such  justices  need  not  to  be  a  freeholder,  why  should  there  be  a 
greater  necessity  that  a  grand  juror  before  other  justices  should, 
be  a  freeholder.^     And  it  is  farther  remarkable,  that  the  above- 
mentioned  writ  in  the  Register,  which  seems  to  be  grounded  on 
these  statutes,  mentions   only  persons  put  in  assisis,  juratis,  vel 
recognitionibus  aliquibus:  To  which  may  be  added,  that  the  (c)  (c)  2  Hen.  5. 
several  subsequent  statutes,  which  require  that  none   but  free-  ?:?:^'^' 
holders  and  copyholders  of  lands  of  such  a  value  shall  be  returned  ^7  Eliz. C  6. 
on  juries,  expressly  extend  only  to  juries  returned  for  the  trial  of  4  &  5  W.  and 
issues,  except  only  the  {d)  statutes  concerning  indictments  in  the  ?^^^o^t' 
sheriff's  torn,  which  require,  that  every  juror  finding  such  indict-  3  Geo.  2.  c.25* 
ment  shall  have  twenty  shillings  yearly  of  freehold,  or  twenty-six  (d)  Vide  sup.  c- 
shillings   of  copyhold,  and  also  except   3   Hen.  7.  c.  1.  which  lO- «•  65, 66, 
requires,  that  every  juror  of  an  inquest,  by  which  justices  of  peace      ' 
shall  inquire  of  concealments  by  other  inquests,  shall  have  tene- 
ments of  the  yearly  value  of  forty  shillings,  and  also  except  SS 
Hen.  6.  c.  2.  which  requires,  that  every  indictment  in  the  county 
palatine  of  Lancaster,  of  persons  supposed  by  the  same  indict- 
ment to  live  in  some  other  county,  and  also  every  indictment  in 
any  other  county,  of  persons  in  the  same  indictment,  supposed  to 
live  in  the  said   county   of  Lancaster,   shall  be  taken    by    such 
jurors  only  as  have  lands  to  the  value  of  one  hundred  shillings: 
all  which  seems  to  make  it  doubtful,  whether  there  be  any  neces- 
sity  either  by  the  common  law  or  statute,  that  a  grand  jury  in  any  ^e  /o  seS' 
other  case  must  be  a  freeholder  (e).  nineteen. 

Sect* 
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Sect.  22.  It  is  enacted  by  28  Edw.  1.  commonly  called  the  sta- 
tute of  articuli  super  chartas,  cap.  9.  "  That  no  sheriff,  nor  bailiff, 
"  shall  impanel  in  inquests,  nor  in  juries,  over  many  persons,  nor 
"  others,  nor  otherwise  than  as  is  ordained  by  statute :  And  that 
"  they  shall  put  in  those  inquests  and  juries,  such  as  be  next 
**  neighbours,  most  sufficient  and  least  suspicious." 

And  the  like  is  enacted  almost  in  the  very  same  words  by  42 
Edw.  2.  c.  11.  And  it  is  farther  enacted  by  the  said  statute  of 
articuli  super  chartas,  "  That  he  who  doth  contrary,  and  is  attainted 
"  thereupon,  shall  pay  unto  the  plaintiff  his  damages  double,  and 
"  shall  be  grievously  amerced  to  the  king." 

2  Inst.  561.  And  the  said  statute  of  articuli  super  chartas  is  said  by  Sir 

Edward  Coke  to  extend  to  all  suits  or  proceedings,  either  crimi- 
nal or  civil,  real,  personal,  or  mixed,  public  or  private,  assizes  or 
inquests  :  and  surely  that  part  of  it  which  ordains,  "  that  the  most 
"  sufficient  and  least  suspicious  shall  be  returned  on  all  juries," 
is  so  agreeable  to  common  right  and  natural  justice,  that  it  cannot 
but  be  thought  to  be  in  affirmance  of  the  common  law,  and 
equally  to  extend  to  grand  and  petit  juries,  and  consequently  if 
any  officer  shall  be  wilfully  guilty  of  an  offence  against  it  in  the 
return  of  any  jury,  he  cannot  but  be  punishable  for  his  contempt, 
at  the  suit  of  the  king. 

And  it  is  enacted  by  23  Edw.  3.  c.  6.  "  That  justices  of  assize 
"  shall  have  commissions  sufficient  to  inquire  in  their  sessions  of 
"  sheriffs,  &c.  for  putting  into  panels  jurors,  suspect  and  of  evil 
'*  fame." 

And  it  is  farther  enacted  by  34  Edw.  3.  c.  4.  "  That  all  panels 
"  shall  be  made  of  the  next  people,  which  shall  not  be  suspect  nor 
"  procured.  And  that  the  ministers  which  do  against  the  same, 
"  shall  be  punished  before  the  justices,  who  take  the  inquest, 
*'  according  to  the  quantity  of  their  trespass,  as  well  against  the 
"  king  as  against  the  party  for  the  quantity  of  the  damage  which 
"  he  hath  suffered  in  such  manner ;"  and  both  these  statutes  seem 
'  equally  to  extend  to  the  undue  return  of  grand  and  petit  juries. 

But  it  is  observable,  that  the  clause  of  the  above-recited  statute 
of  articuli  super  chartas,  which  ordains,  "  That  the  sheriff,  &c. 
"  shall  render  double  damages,"  extends  only  to  juries  returned 
between  party  and  party,  because  it  says,  that  he  shall  render 
them  to  the  plaintiff',  which  is  a  denomination  never  given  to  the 
king  or  prosecutor,  where  the  proceeding  is  by  way  of  indictment; 
(a)  Regist.  178.  and  accordingly  we  find  that  the  writs  in  the  (a)  Register  grounded 
F.  N.  B.  165.     QQ  this  statute  expressly  relate  to  suits  between  party  and  party. 

Sect.  23.  But  the  principal  statutes  relating  to  the  return  of 
grand  juries  are  11  Hen.  4.  c.  9-  and  3  Hen.  8.  c.  12.  the  first 
whereof  is  as  foUoweth,  "  Because  that  now  of  late  inquests  were 
'*  taken  at  Westminster,  of  persons  named  to  the  justices,  without 
"  due  return  of  the  sheriff,  of  which  persons  some  were  outlawed 
"  before  the  said  justices  of  record,  and  some  fled  to  sanctuary 
*'  for  treason,  and  some  for  felony,  there  to  have  refuge,  by  whom, 
"  as  well  many  offenders  were  indicted,  as  other  lawful  liege 

"  people 
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"  people  of  our  lord  the  king,  not  guilty,  by  conspiracy,  abetment, 
"  and  false  imagination  of  other  persons,  for  their  special  advan- 
"  tage  and  singular  lucre,  against  the  course  of  the  common  law 
*'  used  and  accustomed  before  this  time."  Our  said  lord  the 
king,  for  the  greater  ease  and  quietness  of  his  people,  willeth  and 
granteth,  "  That  the  same  indictment  so  made,  with  all  the  de- 
"  pendance  thereof,  be  revoked,  annulled,  void,  and  holden  for 
*'  none  for  ever :  And  that  from  henceforth  no  indictment  be  made 
"  by  any  such  persons,  but  by  inquest  of  the  king's  lawful  liege 
"  people,  in  the  manner  as  was  used  in  the  time  of  his  noble  pro- 
"  genitors,  returned  by  the  sheriffs,  or  bailiffs  of  franchises,  with- 
"  out  any  denomination  to  the  sheriffs,  or  bailiffs  of  franchises 
*'  before  made  by  any  person,  of  the  names,  which  by  him  should 
"  be  impanelled,  except  it  be  by  the  officers  of  the  said  sheriffs  or 
"  bailiffs  of  franchises  sworn  and  known  to  make  the  same,  and 
**  other  officers  to  whom  it  pertaineth  to  make  the  same  accord- 
"  ing  to  the  law  of  England :  and  if  any  indictment  be  made  here- 
"  after  in  any  point  to  the  contrary,  that  the  same  indictment  be 
**  also  void,  revoked,  and  for  ever  holden  for  none." 

In  the  construction  of  this  statute  the  following  points  have 
been  resolved : 

Sect,  24.  (a)  First,  That  where  a  person  not  returned  by  the  (a)  12  Co.  98. 
sheriff  on  a  grand  jury  procures  his  name  to  be  read  among  those  ^  ^"^**  ^^* 
of  others  who  were  actually  returned,  whereupon  he  is  sworn  of 
the  grand  jury,  &c.  he  may  be  indicted,  either  in  the  King's 
Bench  {b)  or  before  justices  of  oj/er  and  terminer,  for  his  con-  (6)  Supra,  c.  5. 
tempt  of  the  statute ;  and  being  found  guilty,  may  be  fined  and  ^'  ^^* 
imprisoned ;  and  yet  the  statute  doth  not  expressly  provide  that 
any  such  person  shall  be  any  way  punished,  but  only  that  the  in- 
dictment shall  be  void,  &c. 

Sect,  25.  (c)  Secondly,  That  indictments  of  offences  not  (c)  12  Co.  98. 
capital,  are  as  much  within  the  statute  as  indictments  of  treason  3  Inst.  33. 
or  felony;  and  also  indictments  before  justices  of  peace  as  much  (^(i)ijones  198 
as  indictments  before  superior  justices ;    but  it  hath  been  (d)  c.  Car.  134. 
questioned,  whether  a  coroner's  inquest  be  within  the  purview  of  147, 
it. 

Sect,  2d,  Thirdly,  That  a  person  arraigned  upon  any  in-  («)  Sum.  202. 
dictment  taken  contrary  to  the  purview  of  the  statute  (e),  may  3  Inst.  34. 
plead  such  matter  in  avoidance  of  the  indictment,  and  also  plead  147.^'^* 
over  to  the  felony.  1  Jon.  198. 

Sect,  27.  Fourthly,  That  a  person  outlawed  upon  any  such 
indictment  without  a  trial,  may  also  shew  in  avoidance  of  the  out- 
lawry, that  the  indictment  was  taken  contrary  to  the  purview  of 
the  statute,  as  seems  fully  to  appear  from  the  (f)  above-men-  (/)  Sup.  s.  17. 
tioned  Year  Book  of  11  Hen.  4.  pi.  41.     But  if  a  person,  who 
IS  tried  upon  such  an  indictment,  take  no  such  exception  before 
his  trial,  it  may  be  (g)  doubtful  whether  he  may  be  allowed  to  C^)  3  Inst.  34. 
take  such  exception  afterwards,  because  he  hath  slipped  the  most  ^-  ^"^'<^*-  ^' 
proper  time  for  it;  except  it  can  be  verified  by  the  records  of  the 
same  court  wherein  the  indictment  is  depending,  as  by  an  out- 
lawry in  such  court  of  one  of  the  indictors,  &c.  in  which  case  it 
is  {h)  said,  that  any  one,  as  amicus  curies,  may  inform  the  court  of  (h)  3  inst  34. 
it. 

Sect, 


4  Geo.  2.  c.  7. 

8.  3( 
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(a)  11  H.  4.  Sect.  28.  (fl)  Fifthly,  That  if  any  one  of  the  grand  jury,  who 

s^  ^'902  ^"^  ^*^  indictment,  be  within  any  one  of  the  exceptions  in  the 

S.  P.  C.  88.  statute,  he  vitiates  the  whole,  though  never  so  many  unexcep- 

3  Inst.  33.  tionable  persons  joined  with  him  in  finding  it. 

(6)Cro.  Car.  Sect.  29.  SixTHLY,   That  if  a  prisoner,   indicted   of  felony, 

134. 147.  offer  to  take  any  such  exception,  he  shall,  upon  his  prayer,  have 

3  InsL  34.         C^)  counsel  assigned  him  for  his  assistance  in  it. 

(c)  C.  Car.  147.       Sect.  30.  (c)  Seventhly,  That  the  court  needs  not  admit  of 

the  plea  of  the  outlawry  of  an  indictor,  in  avoidance  of  any  such 
indictment,  unless  he  who  pleads  it  have  the  record  ready. 

(d)  Jones,  198. 

C.  Car.  134.  occt.  31.  It  scems  somewhat  questionable  (a),  whether  out- 

^47.  lawry  in  a  personal  action  be  within  the  purview  of  the  statute. 

Vide  sup.  s.  16.  -^  ^  ^ 

2  Hale,  135*.         Sect.  3£.  It  is  recited  by  the  above-mentioned  statute  3  Hen.  8. 

For  other  parti-  c.  12.  "  That  many  oppressions  had  been,  by  the  untrue  de- 

culars  relating     "  meanour  of  sheriffs  and  their  ministers,  done  to  great  numbers 

r&Twlc^     "of  the   king^s   subjects,  by   means  of  returning,   at   sessions 

M.  c.  24.  "  holden  for  the  bodies  of  shires,  the  names  of  such  persons,  as 

7  &  8  W.  3.       "  for  the  singular  advantage  of  the  said  sheriffs  and  their  minis- 

"&^4An  "  ^^^^  would  be  wilfully  forsworn  and  perjured,  by  the  sinister 

c.  18.  **  labour  of  the  said  sheriffs  and  their  ministers;  by  reason  where- 

3Geo.2.  c.  25.    "  of  many  substantial  persons  (the  king's  true  subjects)  had  been 

wrongfully  indicted  of  divers  felonies  and  other  misbehaviour 

by  their  covin  and  falsehood;  and  also  sometimes  by  labour  of 

"  the  sakj  sheriffs,  divers  great  felonies  had  been  concealed,  and 

"  not  presented  by  the  said  persons,  by  the  said  sheriffs  and  their 

**  ministers  partially  returned,  to  the  intent  to  compel  the  off'end- 

"  ers  to  make  fines,  and  give  rewards  to  the  said  sheriffs  and 

**  their  ministers." 

N.  B.  If  the  in-  And  thereupon  it  is  enacted,  "  That  all  panels  be  returned, 
habitants  of  a  «  which  be  not  at  the  suit  of  any  party,  that  shall  be  made  and 
enjoved  anim-  "  P"^  ^^^  ^y  ^^ery  sheriff'  and  their  ministers  afore  any  justice  of 
memorial  ex-  "  gaol-delivery,  or  justices  of  peace,  whereof  one  to  be  of  the 
eniption  from  "  quorum,  in  their  open  sessions,  to  enquire  for  the  king,  shall 
rrlT^fhil?^L^    "  be  reformed  by  putting  to,  and  taking  out  of  the  names  of  the 

jurJCSi  tiicy  arc  ,     •'  i*  titi  i        *  n*  i      i     • 

not  liable  to  be   "  persons  which  SO   be   impanelled  by  every  shenii  and  their 

summoned  un-    «  ministers,  by  the  discretion  of  the  same  justices,  before  whom 

di^tferent^sta-'^     "  '^"^^  panels  shall  be  returned.     And  that  the  same  justice  and 

tutes  relative  to  "  justices  shall  command  every  sheriff,  and  their  ministers  in  his  ab- 

jurors.  *'  sence,  to  put  other  persons  in  the  same  panel  by  their  discretions : 

ougas,       .     ((  ^j^^  ^|j^^  ^l^g  same  panels  so  reformed  by  the  said  justices  be 

"  good  and  lawful.     And  that  if  any  sheriff,  or  any  their  minister, 

"at  any  time  do  not  return  the  same  panels  so  reformed,  that 

"  then  every  such  sheriff  and  minister  so  offending  shall  forfeit 

*'  for  every  such  offence  twenty  shillings,  &c." 

2  Hale,  156*.  Scct.  So.  It  hath  been  resolved,  that  this  statute  doth  not  take 

3  Inst.  33.  away  the  force  of  the  above  recited  statute  of  11  Hen.  4.  in  any 
88°  point  wherein  it  doth  not  expressly  vary  from  it;  from  whence  it 

4  St.  Tr.  183.  follows,  that  if  any  of  the  jurors  who  find  an  indictment  be  out- 

lawed, or  returned  by  a  sheriff  or  bailiff",  at  the  nomination  of  any 
other  person,  the  indictment  may  be  avoided  in  the  same  manner 
as  before,  by  force  of  1 1  Hen.  4.  except  such  nomination  be 

made 
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made  by  the  justices  j^wthorized  by  3  lien.  8.  to  reform   that 
panel.  . 

As  to  the  Seventh  Point,  viz.  Within  what  place  the  of- 
fences inquired  of  must  arise. 

Sect,  34.  Notwithstanding  it  was  anciently  (a)  holden,  that  if  (a)  26  Ass.  32. 
one  who  had  committed  a  robbery  in  the  county  of  A.  were  g^^^"''^^^' 
taken  with  the  mainour  in  the  county  of  B.  he  might  be  put  to  (^"^i^fnst.  49. 
answer  in  the  county  of  B.  (by  which  I  suppose  it  is  intended  Sum.  203. 
that  he  might  be  put  to  answer  on  an  indictment  found  in  the  4  Coram.  303. 
county  of  B.)  and  then  tried  by  a  jury  from  the  county  of  A.  yet  203!205.^** 
it  seems  to  be  generally  {b)  agreed  at  this  day,  that  by  the  com-  c.  Eliz.isr. 
mon  law,  no  grand  jurors  can  indict  any  offence  whatsoever,  J-L^'',',^^* 
which  doth  not  arise  within  the  limits  of  the  precincts  for  which  ^^^  ^  j'^^  ^fg. 
they  are  returned.     And  upon  this  ground  it  hath  been  resolved  (e)  c.  Jac.  276! 
to  be  a  fatal  exception  to  an  indictment,  that  it  doth  not  appear  (/)  Keilw.  89. 
by  it  that  the  offence  arose  within  the  (c)  county,  or  {d)  riding,  or  f^;  ^  ^jj^ 
{e)  other  special    division,    or  (/)  precinct,   for  which  the  jury  137. 
which  found  it  was  returned  :  and  a  fortiori  therefore  it  must  be  (^)  C.  Jac.  17. 
a  (g)  good  exception,  that  it  expressly  appears  by  the  indictment  1  s?d.  312!  ^°^* 
that  the  offence  arose  in  a  county,  &c.  different  from  that  for  Keilwood,  33. 
which  the  jury  was  returned.     And  it  is  (Ji)  holden,  that  even  the  C.  Jac.  167. 
finding  of  a  collateral  matter,  expressly  alleged  in  the  indictment  ^^.^^  j>j;^;  g^^ 
to  have  happened  in  a  different  comity,  is  void.     But  (z)  some  677.738.751. 
have  holden,  that  if  the  county  be  expressed  in  the  margin  of  an  C.  Jac.  96. 276. 
indictment,  the  vill  or  vills  in  which  the  offence  is  laid,  shall  be  3  p%vi'ii^439 
intended  to  be  in  the  same  county.     But  the  greater  {k)  number  (Z)  c.  Eliz. 
of  authorities  require  a  greater  certainty,  as  by  expressly^lleging  ^Of^*  ^84.  436. 
such  vill  or  vills  to  be  in  the  county  named  in  the  margin,  or  in  ^°"p  oTllex^r  ^ 
comitahi  prcedicto,  which  seems  to  be  sufficient  where  but  one  Fosset,  Easter 
county  is  named  before ;  but  to  be  (/)  uncertain  where  a  county  Term,  12  Will. 
is  named  in  the  body  of  the  indictment  different  from  that  in  the  ^'p^j.^  -yy^g 
margin.    But  it  seems' from  the  authority  of  {m)  Baud's  case,  that  497. 
if  a  fact  be  alleged  in  ^.juita  D.  in  comitatu  E.  being  the  same  ("*)  C.  Jac.  4i. 
county  for  which  the  jury  is  returned,  the  county  is  set  forth  with  f  Co/45  ^^^ 
sufficient  certainty,  because  B.  shall  be  intended  to  be  in  the  F.  Attach.  1. 
same  county  with  D.     Also  if  one  be  indicted  for  arescous  from  F.  Ret.  de 
an  arrest  in  the  county  of  B.  it  hath  been  (ri)  holden,  that  it  is  ^^^^^'^^ 
needless  to  express  the  county  wherein  the  rescous  was  done  with  Brief,  97. 
greater  certaint}',  because  it  shall  be  intended  to  have  been  in  3  H.  7. 11. 
the  same  county  wherein  the  arrest  was  (0);  a  fortiori  therefore,  ioEdvv^4  15 
if  a  fact  be  alleged  at  B.  in  the  parish  of  C.  in  the  county  of  D.  Dyer,  69. 
it  cannot  but  be  intended  that  B.  as  well  as  C.  is  in  the  county  (o)C.Eliz.  108: 
f^^J)  Andrews,  162. 

Sect.  35.  But  of  whatsoever  nature  an  offence  indicted  may 
be,  whether  local  or  transitory,  as  seditious  words,  or  battery, 
&c.  it  seems  to  be(/j)  agreed,  that  if  upon  **  not  guilty"  pleaded  (p)Sum.  203. 
it  shall  appear,  that  it  was  committed  in  a  county  different  from  Kelynge,  i.5. 
that  in  which  the  indictment  was  found,  the  defendant  shall  be  2HaJe,  163. 
acquitted,  as  shall  be  shewn  more  at  large  in  the  chapter  con- 
cerning Evidence. 

Sect.  SQ.  And  therefore  at  the  common  law,  if  a  man  had  died 
in  one  county  of  a  stroke  received  in  another,  it  seems  to  have 

been 
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(fl)VideB.l. 
c.  13.  8. 13. 
6  H.  7.  10. 
10  H.  7.  28. 
F.  Indict.  23. 
See  Prea. 
3  Edw.  6.  24. 
164. 


Assize,  446 
19  Assize,  6. 

(c)  Keil.  160. 
4  H.  7.  5. 
F.  Cor.  62. 


been  the  more  (a)  general  opinion,  thfat  regularly  the  homicide 
was  indictable  in  neither  of  them,  because  the  offence  was  not 
complete  in  either,  and  no  grand  jury  could  inquire  of  what  hap- 
pened out  of  their  own  county. 

Con.  F.  Cor.  37S,    Indict.  24.    7  H.  7.  8.     10  H.  7.  20.     F.  Corone,  446.    2  Hale, 

But  this  inconvenience  is  remedied  by  2  and  3  Edw.  6.  c.  24. 
by  which  it  is  enacted,  *'  That  where  any  person  shall  be  feloni- 
**  ously  stricken  or  poisoned  in  one  county,  and  die  of  the  same 
"  stroke  or  poisoning  in  another  county,  that  then  an  indictment 
"  thereof  found  by  jurors  of  the  county  where  the  death  shall 
"  happen,  whether  it  shall  be  found  before  the  coroner,  upon  the 
*'  sight  of  such  dead  body ;  or  before  the  justices  of  peace,  or 
**  other  justices  or  commissioners,  which  shall  have  authority  to 
"  inquire  of  such  offences,  shall  be  as  good  and  effectual  in  the 
"  law,  as  if  the  stroke  or  poisoning  had  been  committed  and 
"  done  in  the  same  county  where  the  party  shall  die,  or  where 
"  such  indictment  shall  be  so  found." 

Sect,  37.  And  it  seems  by  the  common  law,  if  a  fact  done  in 
(b)  F.  Bar.  279.  one  county  prove  a  nuisance  to  another,  it  may  be  indicted  in  (b) 
either  county. 

Sect,  38.  Also  by  the  common  law,  if  one  guilty  of  larceny  in 
one  county  carry  the  goods  stolen  into  another,  he  may  be  in- 
dicted in  (c)  either,  as  hath  been  more  fully  shewn  in  the  first 
Book,  tit.  "Larceny."  (1) 

%  Sect, 

(1)  In  the  cases  of  goods  sent  by  land  or  water- 
carriage,  which  passed  in  their  journey  through 
several  counties,  when  any  article  was  stolen,  and 
the  theft  not  discovered  until  the  end  of  the  jour- 
ney, it  frequently  became  difficult,  if  not  impos- 
sible, to  lay  a  correct  venue.  So  in  many  cases 
when  the  theft  was  committed  on  the  boundary  of 
two  counties,  a  like  difficulty  occurred  ; — to  obviate 
these  difficulties  the  following  statutes  were  passed, 
first: 

By  Stat.  59  Geo.  3.  c.  27.  after  reciting,  "  That 
whereas  felonies  are  frequently  committed  on  board 
vessels  employed  in  carrying  and  conveying  goods, 
wares,  and  merchandize  in  or  upon  canals,  navi- 
gable rivers,  and  inland  navigations,  in  various 
parts  of  the  united  kingdom,  as  well  by  breaking 
open  the  casks  and  packages  containing  such 
goods,  wares,  and  merchandize,  as  in  various  other 
ways;  And  whereas  such  felonies  frequently  re- 
main undetected  until  the  arrival  of  such  vessels 
at  the  places  of  their  destination ;  and  in  conse- 
quence of  such  canals  and  navigations  passing 
through  several  counties,  forming  the  boundaries  of 
counties  on  each  side  or  bank,  it  can  seldom  be 
known  within  what  county  such  felonies  may  have 
been  actually  committed,  and  oflpences  frequently 
escape  unpunished  from  defect  of  proof  that  the 
felony  with  which  they  are  charged  was  actually 
committed  within  the  county  in  which  such  offend- 
ers may  be  indicted  :"  for  remedy  thereof  it  is 
enacted,  "  That  from  and  after  the  passing  of  this 
"  act,  in  any  indictment  for  any  felony  committed 
*'  on  board  any  barge,  boat,  trow,  or  other  vessel 
*'  whatever  employed  or  used  in  carrying  or  con- 
**  veying  goods,  wares,  and  merchandize,  or  in 


which  any  such  goods,  wares,  or  merchandize 
shall  be,  in  or  upon  any  canal,  navigable  river  or 
inland  navigation,  in  any  part  of  the  united  king- 
dom of  Great  Britain  and  Ireland,  it  shall  be  suf- 
ficient to  allege,  that  such  felony  was  committed 
within  any  county   or  city   through  any  part 
whereof  such  boat,  barge,  trow,  or  other  vessel, 
'  shall  have  passed  in  the  course  of  the  voyage  or 
'  journey  during  which  such  felony  shall  have  been 
'  committed ;  and  in  cases  wherein  the  sides  or 
'  banks  of  any  navigable  river,  canal,  or  inland 
'  navigation,  or  the  centre  thereof,  shall  constitute 
'  the  boundary  of  any  two  counties  or  cities,  it 

■  shall  be  sufficient  to  allege  that  such  felony  was 
committed  in  either  of  the  said  counties  or  cities 
through  which,  or  any  part  thereof,  such  boat, 

'  barge,  trow,  or  other  vessel,  shall  have  passed  in 
'  the  course  of  the  voyage  or  journey  during  which 
'  such  felony  shall  have  been  committed ;  and 
'  every  such  felony  shall  and  may  be  inquired  of, 

■  tried,  and  determined  in  the  county  or  city  with- 
'  in  which  the  same  felony  shall  be  so  alleged  to 
'  have  been  committed;  and  all  and  every  person 
'  and  persons  who  shall  be  convicted  of  any  such 

■  felony  so  to  be  inquired  of,  tried,  and  determined 

■  as  aforesaid,  shall  be  subject  and  liable  to  all 
such  pains  of  death,  and  other  pains,  penalties, 

■  and  forfeitures,  as  such  person  or  persons  con- 
victed of  such  felony  would  have  been  subject 

■  and  liable  to  in  case  such  felony  had  been  in- 
quired of,  tried,  and  determined  in  the  county  in 
which  the  same  felony  was  actually  committed ; 
any  law,  statute,  or  usage  to  the  contrary  in  any- 
wise notwithstanding:  provided  always,  that  no- 
thing herein  contained  shall  extend,  or  be  con- 

"  stjued 
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Sect.  39.  Also  if  a  man  marry  two  wives,  the  first  in  a  foreign  (a)  1  Sid.  I7i. 
country,  and  the  second  in  England,  it  is  {a)  holden,  that  he  may  Keiyn.  "^9,  80. 
be  indicted  and  tried  for  it  in  England  upon  the  statute  of  1  ^    a  e,  1  4. 
Jac.  1.  c.  11.  which  makes  it  felony;  because  the  second  mar- 
riage alone  was  criminal,  and  the  first  had  nothing  unlawful  in  it, 
and  was  merely  of  a  transitory  nature :    but  where  the  second 
marriage  is  in  a  foreign  country,  it  hath  been  holden,  that  the 
party  is  not  triable  on  the  statute  above-mentioned;  but  this 
seems  contrary  to  the  purview  of  it,  as  hath  been  more  fully 
«hewn  in  Vol.  1.  chap.  32.  p.  686. 

Sect.  40.  Also  if  a  woman  be  taken  with  force  in  one  county, 
and  carried  into  another,  and  there  married,  the  offender  may  be 
indicted  and  tried  in  the  second  county,  upon  the  statute  of  3 
Hen.  7.  c.  2.  against  forcible  marriage,  because  the  continuance  V.  1.  p.  125. 
of  the  force  in  such  county  amounts  to  a  forcible  taking  within 
the  statute.  But  if  an  offence  in  steaHng,  taking  away,  with- 
drawing, or  avoiding  a  record,  against  the  purport  of  8  Hen.  6.  V.  1.  p.  268. 
c.  12.  be  committed  partly  in  one  county  and  partly  in  another, 
so  as  not  to  amount  to  a  complete  offence  within  the  statute  in 

either. 


"  strued  to  extend,  to  affect  the  jurisdiction  of  the 
**  High  Court  of  Admiralty,  or  of  any  commission 
*'  for  the  trial  of  offences  under  an  act  passed  in 
"  the  twenty-eighth  year  of  the  reign  of  King 
"  Henry  the  Eighth,  intituled,  For  Pirates." 

By  Stat.  59  Geo.  3.  c.  96.  after  reciting,  "  That 
whereas  felonies  are  frequently  committed  on  stage 
coaches,  stage  waggons,  stage  carts,  and  other  such 
carriages,  employed  in  carrying  and  conveying 
goods,  wares,  and  merchandize,  travelling  on  the 
several  highways  in  various  parts  of  the  united 
kingdom,  as  well  by  breaking  open  the  casks  and 
packages  containing  such  goods,  wai'es,  and  mer- 
chandize, as  in  various  other  ways:  and  whereas 
such  felonies  frequently  remain  undetected  until 
the  arrival  of  such  carriages  at  the  place  of  their 
destination,  and  in  consequence  of  such  highways 
leading  through  several  counties,  it  can  seldom  be 
known  within  what  county  such  felonies  may  have 
been  actually  committed,  and  offenders  frequently 
escape  unpunished  from  defect  of  proof  that  the 
felony  with  which  they  are  charged  was  actually 
committed  within  the  county  in  which  such  of- 
fenders may  be  indicted;"  for  remedy  thereof  it  is 
enacted,  "  That  from  and  after  the  passing  of  this 
"  act,  in  any  indictment  for  any  felony  committed 
"  on  any  stage  coach,  stage  waggon,  stage  cart,  or 
"  other  carriage  whatever,  employed  or  used  in 
"  carrying  or  conveying  goods,  wares,  and  mer- 
"  chandize,  or  in  which  any  such  goods,  wares,  or 
"  merchandize  shall  be,  in  or  upoii  any  highway 
"  in  any  part  of  the  united  kingdom  of  Great  Bri- 
"  tain  and  Ireland,  it  shall  be  sufficient  to  allege 
"  that  such  felony  was  committed  within  any 
"  county  or  city  through  any  part  whereof  such 
"  stage  coach,  stage  waggon,  stage  cart,  or  other 
"  such  caTiage,  shall  have  passed  in  the  course  of 
"  the  journeyduring  which  such  felony  shall  have 
"  been  committed;  and  in  all  cases  where  any 
"  highway  shall  form  the  boundary  of  any  two 
"  counties,  it  shall  be  sufficient  to  allege,  that  such 
"  felony  committed  as  aforesaid  was  connnitted  in 
"  either  of  the  said  counties  through  which  or  any 
"  part  whereof  such  stage  coach,  stage  waggon, 


"  stage  cart,  or  other  such  carriage  shall  have  pass- 
"  ed  in  the  course  of  the  journey  during  which 
"  such  felony  shall  have  been  committed ;  and 
"  every  such  felon  shall  and  may  be  inquired  of, 
"  tried,  and  determined  in  the  county  or  city  with- 
"  in  which  the  same  felony  shall  be  so  alleged  to 
"  have  been  committed  ;  and  all  and  every  person 
"  and  persons  who  shall  be  convicted  of  any  such 
"  felony  so  to  be  inquiffed  of,  tried,  and  determined 
"  as  aforesaid,  shall  be  subject  and  liable  to  all  such 
"  pains  of  death,  and  other  pains,  penalties,  and 
"  forfeitures  as  such  person  or  persons  coiivicted  of 
"  such  felony  would  have  been  subject  and  liable 
*'  to,  in  case  such  felony  had  been  inquired  of, 
**  tried,  and  determined  in  the  county  in  which 
"  the  same  felony  was  actually  committed." 

Sect.  2.  "  And  whereas  felonies  are  sometimes 
committed  on  or  so  close  to  the  boundaries  of  two 
or  more  counties,  that  the  offenders  escape  un- 
punished from  the  defect  of  proof,  that  the  fe- 
lony with  which  they  are  charged  was  actually 
con)mitted  within  the  county  in  which  such  of- 
fenders may  be  indicted ;"  it  is  therefore  enacted, 
"  That  from  and  after  the  passing  of  this  act,  in 
"  any  indictment  for  any  felony  committed  on  the 
"  boundary  or  boundaries  of  two  or  more  coun- 
"  ties,  or  within  the  distance  of  five  hundred  yards 
"  of  any  such  boundary  or  boundaries,  it  shall  be 
"  sufficient  to  allege  that  such  felony  was  commit- 
"  ted  in  either  or  any  of  the  said  counties ;  and 
"  every  such  felony  shall  and  may  be  inquired  of, 
"  tried,  and  determined  in  the  county  within  which 
"  the  same  felony  shall  be  so  alleged  to  have  been 
"  committed  ;  and  all  and  every  person  and  per- 
**  sons  who  shall  be  convicted  of  any  such  felony 
"  so  to  be  inquired  of,  tried,  and  determined  as 
"  aforesaid,  shall  be  subject  and  liable  to  all  such 
"  pains  of  death,  and  other  pains,  penalties,  and 
"  forfeitures,  as  such  person  or  persons  so  con- 
"  victed  of  such  felony  would  have  been  subject 
"  and  liable  to  in  case  such  felony  had  been  in- 
"  quired  of,  tried,  and  determined  in  the  county  in 
"  which  the  same  felony  was  actually  committed." 
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either,  it  is  said  that  the  party  cannot  be  indicted  for  a  felony  in 
either,  but  only  for  a  misprision. 

Sect.  41.  It  is  enacted  by  26  Hen.  8.  c.  6.  "  For  the  punish- 
"  ment  and  speedy  trials,  as  well  of  the  counterfeiters  of  any  coin 
"  current  within  this  realm,  washing,  clipping,  or  minishing  of 
"  the  same,  as  of  all  and  singular  felonies,  murders,  wilful  burn- 
"  ing  of  houses,  manslaughters,  robberies,  burglaries,  rapes,  and 
*'  accessaries  of  the  same,  and  other  oifences  feloniously  done 
"  w^ithin  any  lordship  marcher  of  Wales" — ''  That  the  justices  of 
"  the  gaol-delivery,  and  of  the  peace,  and  every  of  them  for  the 
"  time  being  in  the  shire  or  shires  of  England,  where  the  king's 
^)  Vide  Rex  V.  "writ  runneth  («),  next  adjoining  to  the  lordship  marcher,  or 
TrTn.  26  Geo.  3.  "  Other  places  in  Wales,  where  such  counterfeiting,  washing, 
TerniRep.563.  "  clipping,  or  minishing  of  any  coin  current  within  this  realm,  or 
"  murder,  shall  be  committed;  or  where  any  other  felonies  or 
"  accessaries  shall  be  committed ;  shall  have  full  power  at  their 
"  sessions  and  gaol-delivery  to  inquire  by  verdict  of  twelve  men  of 
**  the  same  shire  or  shires  next  adjoining,  within  England,  where 

c     t\^^  »^f    "  the  king's  writ  runneth,  there  to  cause  all  such  counterfeiters. 

See  the  case  of  it  r  n  ^  • 

Parry  v.  Ro-      "  washers,  clippers  of  money,  felons,  murderers,  and  accessaries 

berts,  Cases  ia    "  to  the  same,  to  be  indicted  accordingr  to  the  laws  of  this  land, 

t.ro.  j^aw,  ((  j^^  j-j^g  manner  and  form  as  if  the  same  petit  treasons,  murders, 

'*  felonies,  and  accessaries  to  the  same,  had  been  done  within  any 

"  of  the  said  shires  within  the  said  realm  :    And  also  to  hear,  de- 

"  termine  and  judge  the  same,  according  to  the  laws  of  the  realm." 

(*)  1  Mod.  64,  Sect.  42.  And  it  seems  generally  to  have  been  {h)  holden,  that 
2^keble  68"  ^^^  power  given  by  this  statute  to  the  justices  of  gaol-delivery. 
Car.  247. 33*1.  ^"d  of  the  peace,  in  the  adjoining  English  counties,  in  relation  to 
1  Hale,  157.       the  offences  therein  mentioned,  is  not  repealed  by  34  and  So  Hen. 

8.  c.  26.  which  impowers  the  justices  of  the  grand  sessions  in 

Wales  to  take  indictments  of  such  offences. 

(c)  I  Lev.  118.  But  it  hath  been  (c)  resolved,  that  an  acquittal  on  an  indictment 
at  the  grand  sessions  is  a  good  bar  of  an  indictment  for  the  same 
crime  in  an  English  county. 

f  It  has  also  been  resolved,  that  this  statute  is  not  confined  to 
Athoe'sCase  ^^  lordship  marchers,  but  that  the  judges  of  assize,  in  the  next 
Stra.  535.  '  adjacent  English  county,  have  a  Concurrent  jurisdiction  through- 
out all  Wales  with  the  justices  of  the  grand  sessions,  and  that  a 
murder  committed  in  Pembrokeshire,  which  is  an  ancient  Welsh 
county,  but  no  part  of  the  lordship  marchers,  may  be  tried  in  the 
county  of  Hereford. 

See  tins  net  more  Sect.  43.  By  28  Hen.  8.  c.  15.  "  Treasons,  felonies,  and  rob- 
fully  set  forth  "  beries,  &c.  upon  the  sea,  &c.  shall  be  inquired,  &c.  in  such 
Vol.T^tk!"  ^  '^  places  in  the  realm  as  shall  be  limited  in  the  king's  commission, 
"  Piracy."  "  in  like  manner  as  if  such  offences  had  been  committed  on  the 
"  land." 

Qu.  Moor,  121.  Sect.  44.  It  hath  been  resolved,  that  this  statute  extends  not 
to  offences  done  in  creeks  or  ports  within  the  body  of  a  county, 
because  such  offences  were  always  cognizable  by  the  common 
law. 

Sect. 
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Sect.  45.  Also  it  hath  been  (a)  resolved,  that  the  force  of  this  («)  3  Inst.  ii. 
statute,  in  relation  to  treasons  done  upon  the  sea,  is  not  taken  \\^^^^  124, 
away  by  35  Hen.  8.  c.  2.  more  fully  set  forth  in  the  forty-ninth 
section. 

The  statute  of  28  H.  c.  15.  extended— to  traitors,  pirates, 
robbers,  thieves,  murderers  and  confederates  upon  the  sea.  But 
it  was  held  not  to  extend  to  give  conusance  of  any  felony  not  a 
felony  at  land  ;  nor  to  any  new  (1)  created  felony  by  statute  since 
the  passing  of  the  stat.  of  H.  8.  In  order,  therefore,  to  give  the 
court  constituted  under  that  statute  a  larger  jurisdiction,  the 
statute  of  39  Geo.  3.  c.  37.  enacted,  "  That  all  and  every  of- 
fence which,  after  the  passing  of  that  act,  should  be  committed 
on  the  high  seas,  out  of  the  body  of  any  county  of  this  realm, 
should  be,  and  were  thereby  declared  offences  of  the  same  nature 
respectively,  and  liable  to  the  same  punishment  as  if  they  had 
been  committed  upon  the  shore,  and  should  be  inquired  of 
in  the  same  manner  as  the  offences  specified  in  the  statute  of  H. 
8."  and  it  further  enacted,  "  That  where  any  person  was  tried  for 
murder  and  found  guilty  only  of  manslaughter,  he  should  have  the 
benefit  of  clergy,  the  same  as  if  he  had  been  tried  for  the  same 
ofi'ence  committed  on  shore."  Before  the  passing  of  this  statute, 
where  any  person  was  tried  for  murder  committed  at  sea,  under  a 
commission  on  shore,  pursuant  to  the  statute  of  H.  8.  and  the  facts 
of  the  case  amounted  only  to  manslaughter,  as  the  commissioners 
jurisdiction  only  extended  to  cases  of  murder,  not  manslaughter, 
it  was  usual  to  direct  an  acquittal  of  the  prisoner. 

By  1  Geo.  4.  c.  90.  reciting  the  43  Geo.  3.  c.  58.  for  cutting, 
&c.  with  intent  to  murder,  &c.  and  reciting  that  doubts  existed 
whether  the  offence  contained  in  that  statute,  if  committed  at  sea, 
were  triable  under  a  commission  pursuant  to  the  stat.  of  H.  8. 
and  whether  persons  tried  for  other  felonies  under  such  commis- 
sion, for  other  felonies  besides  murder,  were  entitled  to  their 
clergy,  enacts,  that  the  offences  enumerated  in  the  43  Geo.  3.  if 
committed  at  sea,  should  be  triable  by  a  commission  under  the 
stat.  H.  8.  and  that  all  persons  found  guilty  of  clergyable  fe- 
lonies should  have  the  benefit  of  clergy;  the  same  as  they  would 
be  entitled  to  if  the  fact  had  been  committed  on  land  (2). 

Sect.  46.  It  was  made  a  (6)  doubt  upon  the  statute  of  H.  8.  (6)  Yelv.isi. 
whether  one  who  was  an  accessary  at  land  to  a  felony  at  sea,  13  co.  51,  52. 
w-ere  triable  by  the  admiral,  within  the  purview  of  it;  but  this  is  Noy,  131. 
settled  by  1 1  and   12  Will.  3.  c.  7.  made  perpetual  by  6  Geo.  1.  ^o"- 
c.  19.  which  enacts,  **  that  accessaries  to  piracy  before  or  after,"  3  injt.  112. 
in  such  manner  as  is  set  forth  more  at  large  in  that  statute,  "  shall 
be  inquired  of,  tried,  and  adjudged  according  to  the  said  statute 
of  28  Hen.  8.  c.  15." 

t  And 

(1)  At  an  Admiralty  Session  after  Trinity  Term,  agreed  that  the   prisoners  could  not  be  tried  on 

1702,  held  under  the  stat.  of  H.  8.,  Snape  and  either  indictment,  as  the  statute  only  extended  to 

Aires  were  indicted  in  two  indictments  for  mali-  such  offences  as  would  be  felony  if  committed  on 

ciously  burning  a  ship  at  sea  with  intent  to  defraud  land,  and  also  that  the  stat.  of  H.  8.  did  not  ex- 

the  insurers.     One  indictment  was  for  maliciously  tend  to  offences  made  felonies  since  the  passing  of 

burning  the  ship  with  intent,  &c.  which  the  Civi-  that  act. 

lians  said  was  a  felony  by  their  law.     The  other  (2)  The  doubt  upon  the   stat.  of  45  Geo.  3. 

indictment  was  founded  upon  the  stat.  22,  23  Car.  arises  from  the  words  of  the  enacting  clause,  sta- 

2,  which  makes  the  same  offence  felony,  but  does  ting  that  if  any  person  "  in  England  or  Ireland,^' 

not  direct  how  it  is  to  be  tried.    After  some  debate  shall,  &c. 
and  difference  of  opinion  among  the  judges,  it  was 

VOL.  II.  X 
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t  And  by  statute  of  43  Geo.  3.  c.  113.  s.  5.  it  is  enacted, 
"  That  in  all  cases  in  which  any  person  shall  procure,  direct, 
''  counsel,  &c.  any  other  person  in  committing  any  fdony  whaUor 
*'  every  or  shall  become  an  accessary  before  the  fact  to  any  felony 
**  v)hatsoever,  whether  such  principal  felony  be  committed  within 
**  the  body  of  any  county  within  the  realm,  or  upon  the  high  seas, 
"  or  whether  such  procuring,  &€.  or  otherwise  becoming  acces- 
*'  sary  before  the  fact,  shall  have  been  committed  within  any 
*'  county  within  the  body  of  the  realm,  or  upon  the  high  seas ; 
"  then  in  all  such  cases  the  offence  of  procuring,  8cc.  or  becoming 
'*  accessary  before  the  fact,  shall  be  tried,  8cc.  in  case  the  principal 
"  felony  was  committed  within  the  realm,  by  the  course  of  the 
"  common  law,  either  within  such  county  where  the  principal  felony 
"  shall  have  been  committed,  or  within  the  county  wherein  the  of- 
'*  fence  of  procuring,  &c.  or  otherw  ise  becoming  accessary  before 
"  the  fact,  shall  have  been  committed  or  done :  And  in  case  the 
"  principal  felony  shall  have  been  committed  upon  the  high  seas, 
*'  then  the  offence  of  procuring,  &c.  or  becoming  accessary  before 
"  the  fact,  shall  and  may  be  inquired  of  in  and  by  such  courts,  and 
'*  in  such  manner  and  form  as  in  and  by  the  statute  of  28  H.  8.  is 
**  appointed  and  directed."  (I) 

Videalso4Geo.  i*  And  it  is  enacted  by  8  Geo.  1.  c.  24.  made  perpetual  by  2 
^flp  ^^  '\  ^^^-  ^-  ^'  ^^'  "  That  all  persons  who  are  made  accessaries  by  1 1 
Book  tiie  first,  "  ^"^  ^^  Will.  3.  c.  7.  shall  be  deemed  and  taken  to  be  principal 
"Piracy."  "  pirates,  felons,  and  robbers,  and  shall  be  proceeded  against  ac- 
**  cordinely."  ^ 

4  Geo  1  c  11        •S'ec A^7?"fWs  runner  enacted  by  the  said  statute  of  11  and  12 

Vide  8  Geo.  1.    Will.  3.  c.  7.  **  That  all  piracies  and  felonies  upon  the  sea,  &,c^ 

c-24.  '<  may  be  tried  at  sea,  or  upon  the  land,  in  his  majesty's  planta- 

eo.2.c.30.  ((  tJong  "  ii^  gy(,[^  manner  as  hath  been  more  fully  set  forth  in  the 

first  Book. 

(a)  19  E.  4.  6.  Sect.  48.  It  seems  to  have  been  a  great  (a)  doubt  before  the 
Seethepream-  making  of  the  Statute  of  35  Hen.  8.  c.  2.  in  what  manner  and  in 
bieofaSH. 8.    ^h^t  place  high  treason  done  out  of  the  realm  was  to  be  tried. 

For  some  seem  to  have  holden,  that  it  was  triable  only  upon  an 

(b)  Vide  sup.  c.  W  ^pp^al  before  the  constable  and  marshal ;  others,  that  it  might 
4.  sect.  9.  and  be  tried  upon  an  indictment,  laying  the  offence  in  (c)  any  county 
c.  23.  s.  29.  where  the  king  pleased  ;  and  others,  that  it  was  triable  by  way  of 

(c)  i'lnst.26i.  indictment  in  that  county (c?)  only  wherein  the  offender  had  lands: 
id)  Sum.  204.  but  surely  it  (e)  cannot  reasonably  be  doubted,  but  that  it  was  triable 
3  Inst.  11.  some  way  or  other;  for  it  cannot  be  imagined  than  an  offence  of 

(e)Con.  Dver,  i    j      "  ,  ^         vi_-      .u  '  c 

131.  &  Co.  63.  ^"^"  dangerous  consequence,  and  expressly  withm  the  purview  or 
25  Edw.  3.  should  be  wholly  dispunishable,  as  it  must  have  been, 
if  it  were  no  way  triable. 

1  \  d     262  ^^^^'  ^^'  ^"^  ^^^  ^  plain  remedy,  order,  and   declaration  of 

2  Hale,  164.  ^^^^^  matter,  it  is  enacted  by  So  Hen.  8.  c.  2.  *'  That  all  manner 
See  also  the  sta-  "  of  offences,  being  then  already  made  or  declared,  or  after  to  be 
tute,  33  Hen.  8.  **  made  or  declared,  by  any  of  the  laws  and  statutes  of  this  realm, 

'^  to  be  treasons,  misprisions  of  treasons,  or  concealments  of  trea- 
"  sons,  and  done,  perpetrated,  or  committed  by  any  person  or 
"  persons,  out  of  this  realm  of  England,  shall  be  from  thenceforth 

"  inquired 

(1)  This  act  passed  in  consequence  of  the  decision  in  the  case  of  Easterby  and  Mac  Farlane.    Vide 
ante,  vol.  1.  p.  346, 
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''  inquired  of,  heard  and  determined  before  the  king's  justices  of 
"  his  bench,  for  pleas  to  be  holden  before  himself,  by  good  and 
"  lawful  men  of  the  same  shire  where  the  said  bench  shall  sit  and 
•*  be  kept,  or  else  before  such  commissioners  and  in  such  shire  of 
''  the  realm  as  shall  be  assigned  by  the  king's  majesty's  commis- 
"  sion,  and  by  lawful  men  of  the  same  shire,  in  like  manner  and 
"  form  to  all  intents  and  purposes,  as  if  such  treasons,  misprisions 
**  of  treasons,  or  concealments  of  treasons,  had  been  done,  per- 
"  petrated,  and  committed  within  the  same  shire  where  they 
"  shall  be  so  inquired  of,  heard  and  determined,  as  is  aforesaid." 

In  the  construction  of  this  statute  the  following  points  have 
been  resolved. 

Sect.  50.  First,  That  if  the  court  of  king's  bench,  or  com- 
missioners appointed  in  pursuance  of  the  statute,  after  having 
taken  an  indictment  of  a  foreign  treason,  remove  into  a  different 
county  from  that  in  which  the  indictment  was  found,  the  {a)  trial  3  i,is't"34.^^' 
shall  be  by  jurors  returned  from  the  first  county.     And  this  is  (6)s.  P.  C.  90. 
most  agreeable  to  the  general  course  of  the  common  law;  which  Vide  Dyer,  286. 
(6)  requires,  that  indictments  shall  be  tried  by  jurors  of  the  same 
county  in  which  they  were  found. 

Sect,  51.  Secondly,  That  the  commissioners,  and  county  for  ('')^Sum.i6. 
the  trial  of  such  treasons,  are  (c)  sufficiently  assigned  by  the  king  3  fj^'g^  ^^ 
in  pursuance  of  this  statute,  by  his  either  writing  his  name  to  the  The  king  cannot 
commission  that  appoints  them,  or  signing  the  w  arrant  to  the  V  ^".^  charter 
lord  keeper  for  the  commission.  ^wi^o^tr/in 

one  county  offences  committed  in  another.  Lord  Mansfield.     Douglas,  796. 

Sect.  52.     Thirdly,  That  a  treason  done  by  an  {d)  Irishman  (rf)3Inst.ii. 
in  Ireland  is  triable  in  England  according  to  the  purview  of  this  253 
statute  ;  for  Ireland  being  out  of  the  realm  of  England,  a  treason  Sum.  16.  205. 
committed  in    it  is  certainly  within  the  letter  of  the  act ;    and  ^  Hale,  153. 
nothing  within  the  letter  of  a  statute  made  for  enlarging  the  juris-  3  Keb^seo  566 
diction,  and  supplying  the  defects  of  the  common  law,  shall  easily  Wamer's  Case.* 
be  construed  out  of  the  meaning  of  it.     And  therefore  it  seems  (e) }  And.  203. 
reasonable,  that  any  offence  which  by  25  Edw.  3.  or  any  other  iSider.  357. 
subsequent  statute,  either  expressly  extending  to,  or  (e)  received 
in  Ireland,  is  equally^ treason  in  Ireland  and  England,  maybe  tried 
here  by  virtue  of  this  statute. 

But  if  an  offence  be  made  treason  by  an  Irish  statute  which  is 
not  treason  in  England,  I  see  not  how  it  can  be  tried  here;  since 
being  neither  made  nor  declared  to  be  treason  by  any  law  or  sta- 
tute of  this  realm,  it  is  not  within  the  description  of  the  offences 
provided  for  by  35  Hen.  8.  To  which  may  be  added,  that  offences 
beyond  sea,  to  be  tried  here  by  virtue  of  that  statute,  are  to  be 
inquired  of  and  determined  in  like  manner  as  if  they  had  been 
committed  in  such  shire  wherein  they  shall  be  inquired  of  and  de- 
termined; but  if  an  oft'ence,  which  is  treason  in  Ireland  and  not 
in  England,  had  been  committed  in  any  English  county,  it  is 
manifest  that  it  could  not  be  punished  as  treason. 

Also  it  hath  been  (/)  resolved,  that  no  treason  committed  in  (/)Dyer,  360. 
Ireland  by  an  Irish  peer,  is  triable  in  England,  because  he  is  en- 
titled to  a  trial  by  his  peers,  which  cannot  be  had  (l). 

Cl)  Resolved  by   three  judges   in  Dyer,  360.  be  law,  and  it  was  ruled  that  an  Irish  peer  might 

Vide  also  O'Rourk's  Case,  1  Anderson,  262.    But  be  tried  by  a  coinnion  jury  in  England  for  a  treason 

in  the  ckse  of  Ld.  Macguire,  1  St.  Tr.  928.  1  Hale,  committed  in  Ireland.     Sed  quaere. 
155,  284.  the  resolutioa  in  Dyer  is  declared  not  to 

X  2  Sect, 
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(a)  11  Coke,  63.  Sect,  53.  Fourthly,  That  this  statute  is  not  (a)  repealed  by 
Co.  Lit.  261.  1  and  £  Philip  and  Mary,  c.  10.  which  enacts,  "  That  all  trials 
c  ^!!foV!?t*n*i  "  hereafter  to  be  had,  awarded  or  made,  for  any  treason,  shall  be 
3  lust.  24.  had  and  used  according  to  the  common  laws  of  the  realm,  and 

1  And.  ^6^.       *<  not  otherwise."     For  it  is  the  manifest  purport  of  this  statute 

S.  P.  C.  90.       ^Q  restore  the  ancient  course  of  the  common  law  as  to  the  trial  of 

Dyer,  131. 286.  •        i  •   i  •  •  i      ,  i  i     , 

298.  300.  treasons,  in  which  great  innovations  had  been  made  by  statutes  in 

2  Hale,  164.       the  reigns  of  king  Henry  the  eighth,  and  Edward  the  sixth  ;  but 

it  cannot  be  thought  agreeable  to  the  intention  of  it  to  abrogate 
any  statute,  which  in  a  doubtful  case  settled  and  confirmed  the 
jurisdiction  of  the  common  law,  and  gave  a  method  of  trial  as 
agreeable  as  possible  to  its  usual  and  ordinary  manner  of  proceed- 
ing. 

Vide  Book  the         In  cases  of  homicide  where  the  stroke  and  death  was  one  within 

first.j'Mur-      the   kingdom  and  one  without,  it  is  enacted  by  2  Geo.  2.  c.  21. 

Rex  V.  Farrell,    "  That  where  death  shall  happen  in  England  from  any  cause 

1  Bl.  Rep.  459.  "  feloniously  given  out  of  England;  or  where  the  felonious  cause 

"  shall  be  given  in  England  and  the  death  ensue  in  any  place  out 

"  of  England,  an  indictment  thereof  found  by  the  jurors  of  the 

"  county  in  which  either  the  death  or  the  cause  of  the  death  shall 

"  respectively  happen,  shall   be  as  good  and  effectual  in  law,  as 

"  well  against  the  principals  and  accessaries,  as  if  the  offence  had 

"  been  completed  in  the  same  county  where  such  indictment  shall 

"  be  found,  &c." 

(h)  Keil.  <7.  Sect.  54.  It  was  a  great  doubt  at  the  common  law,  (b)  Whether 

Dyer,  38.  ^^  accessary  in  one  county  to  a  felony  in  another,  were  indictable 

in  either.  But  this  is  remedied  by  2  and  3  Edw.  6.  c.  24.  by 
which  it  is  enacted,  "  That  such  an  accessary  may  be  indicted  and 
"  tried  in  the  same  county,  wherein  he  was  accessary." — But  in- 
tending more  fully  to  treat  of  this  matter  in  the  chapter  concern- 
ing the  Arraignment  of  the  Principal  and  Accessary,  I  shall  refer 
the  reader  thither  for  the  further  consideration  of  it. 

By  Stat.  1 1  and  12  W.  3.  c.  12.  in  order  to  bring  to  condign 
punishment  officers  of  government  who  have  conducted  them- 
selves oppressively  in  the  colonies,  it  is  enacted,  "  That  if  any 
"  governor,  lieutenant-governor,  deputy-governor,  or  commander- 
"  in-chief  of  any  plantation  or  colony  within  his  majesty's 
"  dominions  beyond  the  sea,  shall  be  guilty  of  oppressing  any  of 
"  his  majesty's  subjects  beyond  the  seas,  within  their  respective 
*'  governments  or  commands,  or  shall  be  guilty  of  any  other 
*'  crime  or  offence  contrary  to  the  laws  of  this  realm,  or  in  force 
"  within  their  respective  governments  or  commands,  such  oppres- 
"  sions,  crimes  and  offences  shall  be  inquired  of,  heard  and  deter- 
"  mined,  in  his  majesty's  court  of  king's  bench  here  in  England, 
**  or  before  such  commission  and  in  such  county  of  this  realm, 
"  as  shall  be  assigned  by  his  majesty's  commission,  and  by  good 
"  and  lawful  men  of  the  same  county;  and  that  such  punishments 
"  shall  be  inflicted  on  such  offenders  as  are  usually  inflicted  for 
"  offences  of  like  nature  committed  in  England." 

And  by  stat.  42  Geo.  3.  c.  85.  "  All  persons  in  the  military  or 
'*  civil  employment  of  his  majesty  out  of  Great  Britain,  who  shall 
''  commit  any  crime,  misdemeanor,  or  offence,  in  the  execution  of 
*'  or  under  colour  of  their  office,  may  be  prosecuted  in  the  court 

*'of 
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"  of  king's  bench  in  England,  and  the  venue  may  be  laid  in  the 
"  county  of  Middlesex.*' 

By  Stat.  26  Geo.  3.  c.  51.  East  India  delinquents  may  be  tried 
in  England  according  to  the  provisions  of  that  act  (1). 

As  to  the  Eighth  General  Point,  viz.  What  ought  to  be 
the  form  of  the  body  of  an  indictment. 

I  shall  endeavour  to  shew, 

1.  What  ought  to  be  the  form  of  the  body  of  an  indictment 
at  common  law. 

II.  What  of  an  indictment  upon  a  statute. 

As  to  the  first  of  these  particulars  I  shall  endeavour  to  shew, 

1.  How  the  body  of  an  indictment  at  common  law  ought  to 
set  forth  the  substance  and  manner  of  the  fact. 

2.  How  the  persons  mentioned  or  referred  to  in  it. 

3.  How  the  thing  wherein  the  offence  was  committed. 

4.  How  the  circumstances  of  time  and  place. 

5.  Where  it  may  be  vitiated  by  false,  or  improper  Latiin,  or 
the  use  of  English  instead  of  Latin. 

6.  Where  the  offence  indicted  may  be  laid  jointly  and  where 
severally,  and  where  both  jointly  and  severally,  and  where  the 
offences  of  several  persons  may  be  laid  in  one  indictment. 

7.  Whether  the  words  vi  et  armis  be  in  any  case  necessary. 

8.  Whether  it  be  necessary  to  lay  the  offence  contra  pacem, 

9.  W^hether  it  be  necessary  to  lay  it  contra  coronam  et  digni- 
tatem regis. 

10.  Whether  it  be  necessary  to  lay  it  in  contemptum  regis, 

1 1 .  Whether  it  be  necessary  to  lay  it  illicitL 

12.  Whether  a  defect  in  any  of  these  particulars  be  amendable. 

As  to  the  First  Point,  viz.  How  the  body  of  an  indictment 
at  common  law  ought  to  set  forth  the  substance  and  manner  of 
the  fact,  I  shall  endeavour  to  shew, 

1.  In  what  manner  it  ought  to  set  them  forth  in  relation  to 
the  offence  of  the  principal. 

2.  In 

(1)  There  are  many  other  instances  in  which  dictmeiits  for  assaults  upon  officers  of  excise  or  cus- 
the  rule  of  the  common  law,  that  every  offence  toms,  in  execution  of  their  duty,  the  venue  may  be 
should  be  tried  by  a  jury  of  the  visne  where  it  was  alleged  in  any  county,  9  Geo.  2.  c.  35.  s.  26.  In 
committed,  has  been  altered  by  statute ;  many  of  extortion  the  venue  may  be  laid  in  any  county,  31 
which  cases  have  been  noticed  in  the  preceding  Eliz.  c.  5.  s.  4.  For  bigamy,  the  offender  may  be 
volume  uuder  the  respective  offences.  All  the  indicted  either  where  the  fact  of  the  second  mar- 
offences  comprised  in  the  Black  Act,  9  Geo.  1.  c.  riage  took  place  or  where  he  was  apprehended, 
22.  vol.  1.  p.  179.  N.  may  be  tried  in  any  county.  1  Jac.  1.  c.  11.  s.  — .  In  indictments  for  plunder- 
By  the  1  Geo.  4.  c.  90.  s.  11.  all  the  offences  ing  ships  wrecked,  the  venue  may  be  tried  in  the 
mentioned  in  the  43  Geo.  3.  c.  58.  stabbing  and  adjoining  county,  26  Geo.  2.  c.  19.  So  in  many  of 
cutting  with  intent,  &c.  if  committed  on  the  high  the  revenue  acts,  the  venue  may  be  laid  in  a  dif- 
seas,  may  be  enquired  of  as  murders  are  directed  ferent  county  from  that  where  the  fact  was  cora- 
to  be  enquired  of  by  stat.  28  H.  8.  c.  15.     In  in-  mitted. 
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2.  In  what  manner  in  relation  to  the  offence  of  the  accessaiy. 

As  to  the  first  of  these   particulars,  vh.  In  what  manner  the 
2  Hale,  169.       body  of  an  indictment  at  common  law  ought  to  set  forth  the 
.1  4. 1  7.    substance  and  manner  of  the  fact  in  relation  to  the  offence  of  the 
principal ;  I  shall  observe, 

(a)  C.  23.  s.  77.  '^^^^'  ^^'  I^^^ST,  That  no  periphrasis  or  circumlocution  what- 

Dyer,304. '  soever  will  supply  those  words  of  art  which  the  law  hath  appro- 

B.  Indict.  2.  8.  priated  for  the  description  of  the  offence,  as  (a)  murdravit,  in  an 
(6)"f- Cot. I'l 9.  indictment  of  murder;  {b)  cepit,  in  an  indictment  of  larceny; 
Indict.  2.  a.  *  (c)  muyhemiavit y  in  an  indictment  of  maim  ;  {d)felonice,  in  an  in- 
B.Corone,  76.  dictment  of  any  felony  whatever  ;  (e)  hiirglariter,  or  burgulariter, 
2  Edw.'^S.'i.  *  ^^  else  burgalariter,  in  an  indictment  of  burglary ;  (f)  proditori^, 

C.  23.  sect.  77-  in  any  indictment  of  treason ;  (g)  contra  hgeantice  sutB  debitum, 

(c)C.  23.  s.  77.  in  an  indictment  of  treason  against  the  king's  person  (h). 
id)  2  Ed.  3. 1.  °  &     r  \  y 

3.  2  Ed.  3. 18. 1.  F.  Indict.  3.  C.  23.  s.  77.  B.  Indict.  36.  B.  Appeal,  48.  18  Ed.  4. 10.  C. 
Eliz.  193.  4  Coke,  41.  5  Coke,  121.  An  indictment  of  a  scold  must  be  laid  ad  commune  nocumcntum. 
Strange,  1246.  See  9  Coke,  69.  (c)  Dalison,  22.  Con.  4  Co.  39.  Summary,  207.  5  Coke,  121. 
Cro.  Eliz.  920.  (/)  Summary,  1 1.  3  Inst.  15.  F.  Corone,  55.  S.  P.  C.  3.  3  H.  7. 10.  Cartlicw, 
319.  (g)  3  Lev.  396.  Calvin's  Case,  5,  6.  10  Skinner,  442,  Carthew,  319.  (h)  Fabricavit  denotes 
forgery,  Strange,  19. 

Sect.  56.  Secondly,  That  in  an  indictment,  as  well  as  in  an 

(0  C.  23.  s.  79.  {i)  appeal  of  rape,  the  fact  seems  to  be  sufficiently  ascertained 

F.  Indict.  18.     by  the  \soYdsfelonict  rapuit,  without  adding  carnaliter  cognovit, 

'  ^'  ^^        or  first  setting  forth  the  special  manner  of  the  terror  or  violence, 

and  then  concluding  that  the  defendant  sic  felonice  rapuit,  &c. 

Also  it  seems  that  the  like  general  manner  of  setting  forth  the 

(fc)  Sup. c. 23.  s.  offence,  which  is  sufficient  in  an  (A;)  appeal  of  larceny,  will  also 

79.  Let.  K.         ijg  sufficient  in  an  indictment. 

(0  C.  Eliz.  147.  S^ct.  57.  Thirdly,  That  in  other  cases  it  is(/)  generally  a 
201.  good  rule  in  indictments  as  well  as  appeals,  that  the  special  man- 

ES^;^*,f^'       ner  of  the  whole  fact  ought  to  be  set  fortH   with  such  certainty, 

2Hale^l84,  ,.  .t-h  i  i  i-i-  i 

185, 186.  that  It  may  judicially  appear  to  the  court,  that  the  mdictors  have 

8  St.  Tr.  566.     not  gone  upon  insufficient  premises. 

Sacheverel's 

Case,  2  Sess.  Cas.  31.     Vide  Strange,  699. 

And  upon  this  ground  it  seems  to  be  agreed,  that  an  indict- 
ment finding  that  a  person  hath  feloniously  broken  prison  with- 
(m)B. Indict. 7.  out  shewing  the  cause  of  his  imprisonment,  &c.  by  which  it  may 
Strange,'  1226.    ^PP^^^  that  it  was  of  such  a  nature   that  the   breaking  might 
1268.  '  amount  to  felony,  is  (m)  insufficient. 

(n)Aleyn,78,        Also  (w)  indictments  against  persons  for  refusing  to  be  sworn 

79.  constables,  after  they  had  been  kgitimo  modo  ekcti,  have   been 

1146^^'  ^^^'  qwashed  for  not  shewing  the  manner  of  the  election,  that  it  might 

t  Modern,  24.  appear  to  have  been  such  as  obliged  the  defendants  to  have  un- 

5  Modern,  96.  dertaken  the  office. 

129. 

Comb.  416.  Sup.  c.  10.  s.  46.  Douglas,  634.  538.  And  see  Rex  v.  Burder.  Trinity  Term,  32  Geo.  3. 
that  an  indictment  that  the  defendant  was  appopted  "  overseer  of  the  poor  of  the  parish  of  A."  and  that 
he  afterwards  refused  "  to  take  the  said  office  of  overseer  of  the  parish  to  which  he  was  so  appointed," 
is  good,  4  Term  Rep.  778. 

(o)  C.Eliz.  583.       Also  it  hath  been  (o)  adjudged,  that  an  indictment  of  burglary 
is  insufficient  without  the  word  noctanter. 

Op)  2  Roll.  345.      Also  it  seems  to  be(p)  agreed,  that  an  indictment  charging  a 

Palm.  368.  374.  *  '     °  _     ^j^^j^ 
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man  with  a  nuisance  in  respect  of  a  fact  which  is  lawful  in  itself, 
as  the  erecting  of  an  inn,  &c.  and  only  becomes  unlawful  from 
some  particular  circumstances,  is  insufficient,  unless  it  set  forth 
some  circumstances  which  make  it  unlawful.  But  it  is  said  that 
this  is  needless  where  the  thing  indicted  is  unlawful  in  its  own 
nature,  as  the  keeping  of  a  bawdy-house,  &c. 

Also  it  hath  been  («)  adjudged,  that  an  indictment  for  trai-  (a)  F.Indlct.io. 
torously  coining  alchemy  like  to  the  king's  money,  without  shew-  Sun,n,arJ^^*o6 
ing  what  money,  is  insufficient;  of  which  this  seems  to  be  the  VideSRolK  12. 
plainest  reason,  that  it  appears  not  whether  it  were  made  like  to 
the  king's  gold  or  silver  coin,  or  only  like  to   that  in  brass  or 
copper,  &c.  and  if  it  were  made  like  to   that  of  the  latter  kind  (b)B.  i.e.  2. 
only,  it  (b)  seems  that  the  offence  could  not  amount  to  treason,  s.  57. 

Also  it  (c)  seems,  that  an  indictment  of  perjury,  not  shewing  (c)  C.  Eliz.  137. 
in  what  manner  and  in  what  court  the  false  oath  was  taken,  is  j)^\^^  pJ^Q 
insufficient,  because  for  what  appears  it  might  have  been  extra- 
judicial, &c. 

Also  it  seems  clear,  that  it  is  necessary,  both  in  indictments  (rf)Sup.  c.  23. 
and  (d)  appeals  of  mayhem  and  murder,  to  set  forth  particularly  ^•^^' 
in  what  maimer  the  hurt  was  given,  and  that  an  omission  thereof  Salkeld  377.  * 
is  not  holpen  by  a  general  conclusion,  that  the  defendant  sic  fe-  Farresl^-,  I6. 
lonic^  mai/hemiavit  or  murdracit,  &c.     But  having  already  shewn  Kelyng.  124. 
in  the  chapter  of  Appeals,  with  what  certainty  the  count  in  an  ^^^^  qq*  ^' 
appeal  of  death  nmst  set  forth  the  special  manner  of  the  fact,  as  (/)  Sup.  c.  23. 
by  shewing  in  what  {e)  part  of  the  body  the  wound  was  given,  sect.  81. 
and  the  (/)  length  and  breadth  of  such  wound,  and  {g)  that  the  gfct  gl*^*  ^^* 
party  died  of  it ;  and  with  what  (Ji)  weapon  it  was  given  ;  and  Qi)  Sup.  c.  23. 
that  the  word  (i)  percussit  cannot  safely  be  omitted  where  the  sect.  82. 
truth  of  the  fact  will  bear  it,  I  shall  refer  the  reader  to  the  said  ^y{^^  rIx^vV 
chapter  of  Appeals,  for  the  learning  relating  to  these  points.  Roll,  Str.  999. 

Davy  V.  Baker, 

It  hath  been  adjudged,  that  an  indictment  of  extortion  charging  4 Burrow, 2471. 
J.  S.  with  the  taking  of  fifty  shillings  as  bailiff  of  a  hundred, 
colore  officii,  without  shewing  for  what  he  took  it,  is  good  at  least 
after  verdict,  for  perhaps  he  might  claim  it  generally  as  being 
due  to  him  as  bailiff,  in  which  case  the  taking  could  not  be  other- 
wise expressed.     But  this  seems  to  be  a  special  case(l). 

Sect.  58.  Fourthly,  That  an  indictment  charging  a  man  dis- 
junctively is  void.     As  where  it  finds  that  A.  murdravit  B.  vel 
murdrari  causavit  i  or  that  A.  verberavit  B.  velverberari  causavit ;  ^^^^  Mod.  137, 
or  that  A.  (k)  fabricavit  taleni  cartam,  vel  fabricari  causavit ;  for  iSalkeld,342. 
Iiere  are  distinct  offences,  and  it  appears  not  of  which  of  them  ^^i. 
the  indictors  have  accused  the  defendant.  S^D^'J'^oi^ 

X5.  XV.  xl.  Oiih 

Sect,  ^exv. 

Stoughton, 
Strange,  900.     Barnard,  K.  B.  347.     2  Sess.  Cas.  25. 

(1)   An   indictment  for   procuring,  &c.    must  that  the  defendant  took  a  servant  without  a  testi- 

shcw  the  false  tokens,  Strange,  1127.     Vide  21  nionial  must  shew  a  former  service,  Skinner,  343. 

Hen.  8.  c.  1.  Also  an  indictment  for  words  spoken  So  for  a  contempt  in  not  executing  a  warrant  it 

of  a  justice  in  the  execution  of  his  office,  must  set  ought  to  shew  the  nature  of  the  warrant,  1  Ventris, 

out  the  words,  3  Cora.  Dig.  506.     Also  if  it  be  for  305.  Scd  vide  Ld.  Raym.  1192.    So  for  a  forcible 

pbstructing  him,  it  must  shew  by  what  act  it  was  entry  there  ought  to  be  a  positive  charge  of  a  dis- 

doi\e,  Rex  v.  How,  Strange,  699.  {?o  an  indictment  seisin,  Ld.  RayUi.  610. 
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^"k\P^^*^^^*  ^^ct,  59'  Fifthly,  That  (a)  regularly  every  indictment  must 
2  Hale  182. '  either  charge  a  man  with  some  particular  offence,  or  else  with 
Shower,  389.  several  of  such  offences,  particularly  and  certainly  expressed,  and 
290*  not  with  being  an  offender  in  general.     For  no  one   can  well 

know  what  defence  to  make  to  a  charge  so  uncertain,  or  to  plead 
it  either  in  bar  or  abatement  of  a  subsequent  prosecution  ;  nei- 
ther can  it  appear  that  the  facts  given  in  evidence  against  a  de- 
fendant on  such  a  general  accusation,  are  the  same  of  which  the 
indictors  have  accused  him ;  neither  can  it  judicially  appear  to 
the  court,  what  punishment  is  proper  for  an  offence  so  loosely 
expressed. 

And  upon  this  ground  it  hath  been  adjudged,  that  an  indict- 
ment is  insufficient  which  only  charges  a  man  in  general,  with 
having  {h)  spoken  divers  false  and  scandalous  words  against  J.  S. 
being  mayor  of  such  a  place ; — Or  with  being  a  (c)  common 
defamer,  vexer  and  oppressor  of  many  men ; — Or  with  being  a 
common  {d)  disturber  of  the  peace,  and  having  stirred  up  divers 
quarrels  as  well  among  his  neighbours  as  other  of  the  king's  sub- 
jects at  such  a  place,  to  the  great  loss  and  disturbance  of  his 
neighbours  aforesaid,  and  other  the  king's  subjects,  &c. — Or 
with  being  a  (e)  common  oppressor  and  disturber  of  the  peace  ; 
— Or  with  having  been  and  still  continuing  to  be  a  man  of  evil 
{/)  behaviour ; — Or  with  being  a  (g)  common  deceiver  of  the 
king's  people ; — Or  with  being  a  {h)  common  publisher  of  the 
king's  secrets,  and  of  his  own,  and  of  divers  other  persons  im- 
panelled together  with  him  to  inquire  for  the  body  of  the  county 
of  divers  felonies,  against  his  oath,  &c. — Or  with  being  a  (i)  com- 
mon forestaller ; — Or  with  being  a  (/c)  common  thief; — Or  being 
a  (/)  common  evil-doer  ; — Or  with  being  a  common  {m)  cham- 
pertor ; — Or  with  being  a  common  (//)  conspirator,  and  such 
like(l). 

Moor,  302.     22  Assize,  73.    (/)  22  Assize,  73,    (m)  29  Ass.  45.     (n)  29  Ass.  45. 

It  is  holden  indeed  in  a  note  of  Fitzherbert's  Abridgment, 

, .  -     ^^^^  ^"  indictment  for  confederacy  in  general  is  good,  but  this  is 

(p)  B.  Indict     "^^<^6  ^  qucEre  by  the  reporter  of  the  (o)  Year  Book,  from  which 

12.  the  said  note  in  Fitzherbert  is  taken,  and  is  denied  to  be  law, 

(q)2R.Ah.79,  both  by  (p)  Brook  and  (q)  Rolle ;  nor  do  I  any  where  find  the 

least  reason  offered  to   distinguish  this  from  the  other  cases 

above-mentioned. 


(b)  1  Roll.  79. 
ti  R.  Abr.  79. 
Rex  V.  How, 
Strange,  699. 
3  Com.  Dig. 
506. 

(c)  2  R.  A.  79. 
1  Mod.  71. 
Rex  V.  Taylor, 
Strange,  849. 
Rex  V.  Cooper, 
Strange,  1246. 
Barn.  K.  B. 
229. 

((f)  2  R.  Ab.  79. 
(e)  1  Mod.  71. 
288. 

1  Lev.  299. 
Raymond,  205. 
1  Ventris,  104. 
(/)  2  R.  A.  79. 
(^)  6  Mod.  311. 
(h)  Moor,  302. 
(i)  F.  Act.  sixr 
le  Stat.  26. 
29  Assize,  45. 
Moor,  302. 
(/c)  2  R.  Ab.  79, 


(r)  3  lust.  41. 


(s)  3  Inst.  41. 
(/)  11  Coke,  29. 
Summary,  206. 

1  Hale,  .571. 

2  Hale,  333. 


Also  it  is  holden  by  Sir  Edward  (r)  Coke,  that  the  ancient 
form  of  indictments,  charging  men  with  having,  as  heretics  and 
traitors,  and  infestors  of  the  highways,  conspired  and  confede- 
rated, 8cc.  to  destroy  the  catholic  faith,  and  having  daily  pub- 
lished false  and  seditious  writings,  &c.  were  utterly  insufficient, 
and  yet  such  indictments  seem  to  have  been  (5)  frequent ;  as 
were  also  indictments  charging  men  in  general,  as  insidiatores 
viarum,   et    depopulatores    agrorum,    which  (t)  words  took   the 

benefit 


(1)  Or  ^MJa  male  et  negligenter  se  gessit  of  the 
office  of  a  constable  is  too  general,  Strange,  2  :  or 
for  deceiving  one  D.  of  several  lottery  orders,  viz. 
de  sciiptis  bonis  et  catallis  of  D.  dedpiebant  et  defruu- 
dabant,  Strange,  83  or  of  a  clerk  of  a  market  that 


he  did  cause  his  agents  illegally  to  receive  of  several 
persons  several  sums,  &c.  Rex  v.  Robe,  Strange. 
999.  So  in  a  declaration  "  that  the  defendant  did 
receive  a  gift  or  reward,"  without  specifying  it,  is 
too  general,  Davy  v.  Baker,  Burr.  2471. 
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benefit  of  clergy  from  the  persons  indicted,  before  the  statute  of 

4  Hen.  4.  c.  2.  by  which  it  is  enacted,  "  That  these  words  shall 

"  no  more   be  put  into  indictments,  nor  if  they  be,  shall  have 

"  such  effect  as  to  take  from  the  persons  indicted  the  benefit  of 

"  clergy."  (a)    And  this  statute  in  this  respect  seems  to  be  in  (a)  Vide  3  Inst. 

affirmance  of  the  common  law,  which  seems  generally  to  disallow  4i. 

of  such  uncertain  indictments,  as  appears  from  the  reasons  and  g^^^^'  "*'  ^* 

authorities  above  set  forth. 

Yet  it  hath  been  adjudged,  that  a  man  may  be  generally  in-  J  jq.'  '^ 
dieted  as  a  common  barrator  against  the  (b)  form  of  the  statute,  (c)  C.  Jac.  527. 
and  (c)  against  the  peace,  without  shewing  any  of  the  particular  J^'J^^\^^' 
facts  in  the  indictment,  by  which  he  appears  to  have  been  so ;  Barratry.  ^ 
for  barratry  is  an  offence  (d)  of  a  complicated  nature,  consisting  in  8  Coke,  36,  S7. 
the  repetition  of  divers  acts  in  disturbance  of  the  common  peace,  ^^^^'^^^  ^^* 
all  of  which  it  would  be  too  prolix  to  enumerate  in  the  indict-  g  *Ke^ble!'409. 
ment ;  and  therefore  (e)  experience  hath  settled  it  to  be  suffi-  (/)B.  i.  tit. 
cient  to  charge  a  man  generally  as  a  common  barrator  (which  is  l^a^ratry,  s.  lO. 
a  (f)  word  of  art  appropriated  to  this  purpose),  and  before  the  straD^e,^900.  * 
trial  to  give  the  defendant  a  {g)  note  of  the  particular  matters  1246. 
which  you  intend  to  prove  against  him.  ^'yr  ^  ^^^' 

Also  it  is  {h)  holden,  that  there  is  no  need  to  name  any  parti-  ^^^^^^^J'  ^'  i^* 
cular  place  where  the  defendant  was  a  barrator,  because  he  shall  (?i)  VideB.i. 
be  supposed  to  have  been  guilty  in  divers  places,  and  the  venire  s.  lu       ^' 
is  most  proper  from  the  body  of  the  county.     Also  it  is  said, 
that  there  is  no  need  in  the  conclusion  of  such  an  indictment  to 
lay  the  offence  ad  nocumentum  omnium  ligeorum,  &c.  but  that(e)  (0  2Keb.4O9. 
diversorum  is  sufficient  in  such  an  indictment  as  well  as  in  an  in-  ?f®.  ^'  ^'  *'*". 
dictment  of  a  common  scold,  8cc.  because  it  appears  from  the  * 

nature  of  the  thing,  that  it  could  not  but  be  a  common  nui- 
sance (1). 

Also  it  seems  to  be  (k)  agreed,  that  an  indictment  against  one  ^^  St^Nd-^' 
as  a  common  scold,  is  good  without  setting  out  the  particulars,  sauce,  s.  5. 
for  the  same  reasons  that  such  indictment  of  barratry  is  good.       Strange,  1246. 

See  also  Rex  v. 
Higginson,  2  Burr.  1233.  and  Lord  Hardwicke's  observations  upon  this  subject  in  the  case  of  Clarke 
V.  Periara,  2  Atkins,  340. 

Sect,  60.  Sixthly,  That  the  charge  must  be  laid  positively,  (0  Salk.  371^ 
and(/)  not  by  way  of  recital,  as  with  ^  quod  cum,  &c.  and  that  the  fJ^a^Jn^'isgi. 
want  of  a  direct  allegation  of  any  thing  material  in  the  description  i  Burrow,  400? 
of  the  substance,  nature,  or  manner  of  the  crime,  (m)  cannot  be  ("»)  S.  P.  C.  96. 
supplied  by  any  intendment  or  implication  whatsoever  {71).     And  4  c^te  ^42 
upon  this  ground  it  seems  to  be  (0)  generally  holden,  that  an  in-  5  Coke.'  120. 
dictment  of  death  having  the  wordsfelonicc  murdravit,  &c.  cannot  (n)i  Vent.  268. 
amount  to  an  indictment  of  murder,  without  the  words  ex  malitid  ITbyer,  90. 
prcEcogitata ;  and  yet  by  the  word  murdravit  it  expressly  charges  s'ummary,  231. 
the  party  with  murder,  and  it  is  impossible  that  there  could  be  a  2  Hale,  i87. 
murder,  and  no  malice  prepense.  Tlo^i^]?''' 

4  Coke,  41.   Con.  Dyer,  68. 

Also  it  seems  to  be  generally  agreed,  that  no  indictment  of  See  Lad's  Case, 
death  can  be  good  without  an  express  allegation,  that  the  de-  Law,'9i.^^°''° 

ceased 
(1)  An  iudictraent  against  a  scold  must  be  laid  ad  commune  nocumentum.  Rex  v.  Cooper,  Strange,  1246' 
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ceased  both  received  the  hurt  which  is  laid  as  the  cause  of  his 
death,  and  also  that  he  died  of  the  hurt  so  received  ;  and  that 
the  want  thereof  cannot  be  made  good  by  any  implication  what- 
soever, as  hath  been  more  fully  shewn  c.  23.  sect.  82,  83. 

(a)  Keil.  87.  AIso  it  hath  (a)  been  adjudged,  that  an  indictment  against  J.  S. 

Vide  sup.  c.  18.  for  feloniously  breaking  such  a  prison,  and  commanding  J.  N. 
who  was  therein  imprisoned  for  felony,  to  escape,  is  not  a  good 
indictment  for  a  felonious  breaking,  without  expressly  shewing 
that  J.  S.  did  escape,  and  yet  the  breaking  is  expressly  laid  to  be 
felonious,  and  it  is  impossible  it  could  be  so  unless  the  party  did 
escape.  But  it  will  be  needless  to  enumerate  any  more  instances 
of  this  kind,  which  are  so  very  frequent,  that  there  is  scarce  any 
case  which  mentions  exceptions  taken  to  indictments,  without 
having  some  or  other  grounded  on  this  rule,  **  That  in  an  indict- 
ment nothing  material  shall  be  taken  by  intendment  or  implica- 
tion." 

Yet  the  law  will  not  admit  of  too  great  a  nicety  of  this  kind ; 
for  it  hath  been  adjudged,  that  if  in  the  first  part  of  an  indictment 
of  death,  the  assault  be  laid  with  malice  prepense,  &c.  there  is 
(6)  4  Coke,  41.  "o  (^)  need  to  repeat  it  in  the  following  clause,  which  shews  the 
giving  of  the  wound,  being  joined  with  a  copulative  to  the  pre- 
cedent sentence,  and  laid  at  the  same  time  and  place  with  the 
assault. 

(c)  C.  Jac.473.       Also  it  hath  been  (c)  adjudged,  that  where  an  indictment  sets 

forth,  that  J.  S.  was  lawfully  arrested  by  virtue  of  a  plaint  before 
such  a  sheriff,  &c.  it  shall  be  intended  that  there  was  a  good 
warrant. 

(d)  9  Coke,  67.  Also  it  hath  been  (d)  adjudged,  that  where  a  warrant  is  alleged, 
5 Coke,  120.  authorising  the  arrest  of  J.  S.  within  the  liberties  of  London,  and 
♦  «!,!  ^aji        t^ie  indictment  lays  the  execution  of  it  in  such  a  parish  and  ward 

1  13urr.  J33.  ._-  .*'  i,-  i  -ii  j'l* 

m  LiOndon,  without  expressly  laying  the  parish  and  ward  witnm 
the  liberties  of  London,  yet  the  indictment  is  good  ;  for  the  Court 
will  not  admit  of  such  a  strained  exception,  that  a  parish  in  Lon- 
don may  be  out  of  the  liberties  of  London. 

(c)  C.Jac.610.  Sect.  6\,  Also  it  hath  been  (e)  adjudged,  that  where  an  indict- 
M^^'^eod  ^^^'  "*^"^  ^"^^  ^^^^^  *^'  ^-  e^stens  of  such  or  such  a  degree  or  trade, 

2  Lcvinz,  229.  ^Cc.  as  brings  him  within  the  purview  of  the  law  whereon  the  in- 
2  Roll.  226.  dictment  is  founded,  committed  such  a  fact,  it  shall  be  intended 
i'K^te'^52^^*  ^^^^  ^^^  ^^^  ^^  ^"^^  degree,  &c.  at  the  time  of  the  fact,  without 
Rex  V.  Bo^ai*  any  cxpress  allegation  to  that  purpose,  because  that  is  the  most 
Burrow,  832.  natural  construction  of  the  participle  existens,  going  before  the 
cf  Ji)c  610^^^  verb  to  which  it  is  the  nominative  case.  (/)  Yet  where  an  indict- 
2  Roll.  226.  ment  of  forcible  entry  finds  that  A.  disseised  B.  of  such  land  ex- 
2'Levinz,  229.  istetis  Uherum  tenementum  of  B.  it  seems  agreed,  that  the  indict- 
Vd^^R ^^^  ment  is  insufficient,  because  it  stands  indifi'erent,  according  to  the 
Bootie,  Burrow,  common  rules  of  construction,  whether  the  land  were  the  freehold 
864.  of  B.  at  the  time  of  the  disseisin,  or  at  the  time  of  the  finding  of 
Rex  v.  Ham-  |.|^g  indictment,  the  word  "  existens'^  not  being  the  nominative 
Strange,  44.       c^se  to  the  verb,  but  applied  to  the  thing  which  was  the  subject 

of  the  action.  But  I  cannot  find  any  certain  general  rule,  whereby 
it  may  be  known  in  what  cases  an  exception  of  this  kind  shall  be 

taken 


Ch,  S5.  OF  INDICTMENT.  S15 

t^ken  to  be  so  over-nice,  that  the  Court  will  not  regard  it.  All 
therefore  that  I  shall  add  on  this  head  is  this,  that  as  on  the  one 
hand  the  law  will  not  suffer  a  man  to  be  condemned  of  any  crime, 
whereof  the  jury  have  not  expressly  found  him  guilty,  by  any 
argument  or  implication  from  what  they  have  so  found ;  so  on  the 
other  hand  it  will  not  suffer  a  criminal  to  escape  on  so  trifling  an 
exception,  which  it  would  be  absurd  and  ridiculous  to  take  notice 
of;  for  nimia  subtilitas  injure  reprobatur.  But  the  judgment 
hereof  cannot  but  be  in  a  great  measure  left  to  the  discretion  of 
the  judges,  who  from  the  circumstances  of  each  particular  case, 
the  comparison  of  precedents,  and  the  plain  reason  of  the  thing, 
seem  always  to  have  endeavoured  to  go  within  these  rules  as 
nearly  as  possible. 

Sect.  62.  Seventhly,  That  it  is  a  certain  rule,  that  where  one 
material  part  of  an  indictment  is  repugnant  to  another,  the  whole 
is  void;  for  the  law  will  not  admit  of  such  nonsense  and  absur- 
dities in  legal  proceedings,  which,  if  suffered,  would  soon  intro- 
duce barbarism  and  confusion.  Also  it  takes  off  much  from  the 
credit  of  an  indictment  that  those  by  whom  it  is  found  have  con- 
tradicted themselves. 

And  upon  this  ground  it  hath  been  adj  udged,  that  if  an  indictment 
(a)  charge  the  defendant  with  having  forged  a  certain  writing  by  (a)  s  Mod.  104. 
which  A.  was  bound  to  B.  which  is  impossible,  if  the  writing  were  2  Show.  460. 
forged;  or  if  an  indictment  of  forcible  entry  set  forth,  that  the 
defendant  disseised  J.  S.  of  lands,  wherein  it  appears  by  the  in- 
dictment itself  that  he  had  no  freehold  whereof  he  could  be  dis- 
seised ;  or  that  the  defendant  entered  peaceably  on  J.  S.  and  then 
and  there  forcibly  disseised  him ;  or  that  he  disseised  him  of  land 
then  being  and  ever  since  continuing  to  be  his  freehold;  (6)  every  (b)  See  v.  i.  p. 
such  indictment  is  void,  for  its  manifest  inconsistency  and  repug-  i^^- 
nancy. 

And  upon  the  like  reason  it  hath  been  adjudged,  that  an  indict- 
ment of  death,  laying  the  stroke  at  A.  and  the  death  at  B. :  or 
the  stroke  on  the  first  of  May,  and  the  death  on  the  tenth ;  and 
then  concluding  that  the  defendant  in  such  manner  murdered  the 
party  at  A.  aforesaid,  or  on  the  first  of  May  aforesaid,  is  insuffi- 
cient for  the  repugnancy,  as  hath  been  more  fully  shewn  in  the  (c)  (c)  Sup.  c.  93. 
chapter  of  Appeals  ;  because  it  supposes  the  murder  to  have  been  s.  88.  and  89. 
committed  at  a  place  in  the  first  case,  and  on  the  day  in  the  ^      ^'^^  ' 
second,  in  which  it  ajipears,  by  the  indictment  itself,  that  the  party 
was  not  killed  but  only  wounded. 

Also  it  hath  been  (J)  adjudged,  that  an  indictment  for  selling  (d)!2R.  Ab.i8. 
iron  with  false  weights  and  measures,  is  void,  not  only  because  it 
is  absurd  to  suppose  that  iron  could  be  sold  by  measure,  but  also 
because  it  is  repugnant  and  inconsistent  that  it  should  be  so  sold 
at  the  same  time  when  it  was  sold  by  weight. 

Also  if  an  indictment  at  a  sessions  holden  the   thirteenth  of 
Jaimary,  in  the  thirteenth  year  of  Charles  the  Second,  find  that  (e)Raym.4i4. 
the  defendant  has  been  absent  from  church  six  months  from  the  Par.  Case, 
first  of  January,  in  the  thirteenth  year  of  Charles  the  Second,  it  is  y^fl^^^^' 
(e)  agreed,  that  it  is  void  for  the  impossibility,  for  there  are  but  ^^^^  316?™ 

eleven 
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eleven  days  between  the  first  of  January  and  the  holding  of  the 

sessions. 

Also  if  an  indictment  charge  a  man  with  having  feloniously 
(a)  12  Ass.  32.  done  a  fact,  which  appears  upon  the  face  of  the  indictment  to  have 
F.  Corone,  171.  been  but  a  trespass,  as  with  feloniously  cutting  down  and  carrying 
B. Cor!^76!b!'i.  ^^^y  trees,  the  Court  will  (a)  not  arraign  him ;  yet  where  the 
c.  19.S.  34.  *  sense  appears  plain,  the  Court  will  often  dispense  with  a  small 
(6)2R.Abr.8i.  impropriety  in  the  expression;  as  where  one  is  indicted  for  hav- 
2K  AbnsT'  ^"o  mowed  unam  acramfmii,  which  is  (b)  said  to  be  sufficient. 
Vide  18  Ass.io.  and  yet  that  which  was  mowed,  could  not,  at  the  time  of  the 
mowing,  be,  in  strictness,  called  hay,  but  grass  only. 

As  to  the  second  particular,  viz.  In  what  manner  the  body  of 
an  indictment  at  common  law  must  set  forth  the  substance  and 
manner  of  the  fact,  in  relation  to  the  offence  of  the  accessary  ;  I 
shall  observe. 

Sect.  63.  First,  That  a  repugnancy  in  setting  forth  such  of- 
fence is  equally  fatal  as  in  setting  forth  that  of  the  principal ;  and 
therefore  if  an  indictment  of  death  which  lays  the  stroke  on  one 
day,  and  the  death  on  a  subsequent  one,  charge  the  accessaries 
with  having  abetted  the  fact  at  the  time  of  the  felony  and  murder 

(c)  C.  23.  s.  88,  only,  it  is  insufficient,  as  hath  been  more  fully  shewn  in  the  (c) 
S^  64        chapter  of  Appeals  ;  because  it  appears  by  the  indictment  itself, 

that  the  time  of  the  death,  and  consequently  of  the  murder,  was 
subsequent  to  that  of  the  stroke,  and  therefore  it  is  repugnant  to 
allege  that  the  defendant  abetted  the  stroke  by  being  present  at 
the  time  of  the  death. 

Sect.  64.  Secondly,  That  where  several  are  present,  and  abet 

(d)  Sum.  265.  ^  ^^^^>  ^"^  *^"^  ^^^  actually  does  it,  an  (d)  indictment  may,  in  the 
9  Coke,  67.  Same  manner  as  an  (e)  appeal,  either  lay  it  generally,  as  done  by 
Plowden,  97.  them  all,  or  specially,  as  done  only  by  the  one  and  abetted  by  the 
(«)  Sml.  c.  23.  ^^^t*  -'^"t  ^t  ^^^'^  ''^^^^  resolved,  that  if  an  indictment  barely 
s.  76.  charge  a  man  with  having  been  present  when  a  murder  was  com- 
^ifVH-^^"^' '^*  mitted,  it  is  (f)  void;  because  a  man  may  be  innocently  present, 
Foster  351.  ^"^  s\m\\  not  be  presumed  to  have  been  a  party,  where  no  circum- 
stance is  found  that  makes  him  so. 

(g)3o  H.  6.2.        Sect.  65.  Also  it  hath  been  (g)  adjudged,  that  an  indictment  of 

s'vci^oT      ^'  ^*  ^^  accessary  to  four,  by  these  words,  "  that  J.  S.  sciens  ip- 

Sumniary,  206.    "  SOS  quatuor  homiries  J'eloniam  prcedictamfecisse  apud  D.felonice 

*'  receptavit ;"  is  naught  for  not  saying  "  eos  receptavit  ;'^  for  it 

doth  not  appear  how  many  of  them  the  indictors  have  found  him 

to  have  received,  whether  all  four,  or  three,  or  two,  or  but  one. 

(h)  C.Eliz.  752.  Sect.  66.  It  hath  been  {h)  holden,  that  an  indictment  charging 
?Ecr^4  3^  ^  constable  with  having  voluntarily  and  feloniously  suffered  a 
S.  P.  C.  95.  person  arrested  by  him  upon  suspicion  of  felony  to  escape,  with- 
F.  Indict.  16.  out  shewing  what  the  nature  of  the  felony  was,  and  that  it  was 
\^deF. Corone,  actually  committed,  is  void  for  the  uncertainty,  not  only  because  it 
(»)*Sup.  c.  12.  appears  not  but  that  the  offence  of  which  the  party  was  suspected, 
s.  16, 17.  c.  18.  was  never  actually  committed,  in  which  case  the  escape  could  (i) 
s  2  3  ^^  "^^  ^^  criminal ;  but  also  because  it  appears  not  what  the  felony 

Str.'i226.i268.  was,  and  unless  the  arrest  were  for  a  felony,  the  escape  could  not 
3  Peer.  Wms.     be  felonious. 
497-  But 
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But  it  is  said,  that  an  indictment  for  knowingly  receiving  per- 
sons outlawed  for,  or  convicted  of  felony,  or  for  knowingly  suflfer- 
ing  such  persons  to  escape,  (a)  may  be  good  without  shewing  what  (^\^^^-  ^'^' 
the  felony  was,  or  that  it  was  actually  committed,  if  the  record  of  qu.  Keilw?i94. 
the  outlawry  or  conviction  be  set  forth  with  convenient  certainty: 
and  the  most  plausible  reason  of  this  opinion  seems  to  be  this, 
that  it  may  be  sufficiently  made  out  by  such  record,  of  what  kind 
the  felony  was,  and  also  that  it  was  actually  committed,  &c.     It 
is  holden  indeed   by  Sir  William  {h)  Staundford,  that  such  a  (6)s.  P.C.  96. 
general  indictment  for  receiving  a  person  outlawed  for  felony  in  Vide  F.  Cor. 
the  same  county  wherein  he  dwells  is  good,  but  not  if  it  were  in  ^^J^.  ^^ . 
another,  because  a  man  is  bound  at  his  peril  to  take  conusance  of 
an  attainder  of  felony  in  his  own  county,  but  not  in  another.    But 
I  much  question  the  authority  of  this  distinction,  since,  as  the  law  (c)  Sum.  218. 
seems  now  to  be  (c)  holden,  a  man  is  no  more  bound  to  take  See  Ld.  Hard- 
conusance  of  such  an  attainder  in  his  own  county,  than  in  any  3  Pee/.  WmsT' 
other.  495. 

Sect.Ql.  It  hath  been  (J)  holden,  that  an  indictment  finding  («i)7H.  6.42. 
that  J.  S.  scienter  receptavit  such  a  one,  being  a  felon,  is  not  good,  j,'  jn^jj^^t^'i  j 
for  this  reason  among  others,  because  it  doth  not  expressly  find,  3  Keble,  760. 
that  J.  S.  knew  the  person  so  received  by  him  to  have  been  a  S.  P.  C.  96. 
felon.     But  this  is  contradicted  by  other  (e)  authorities,  by  which  ^^e'I^^^s.^^^' 
it  is   holden,  that  the  word  scienter  in  such  a  case  shall  be  con-  1  d.  An. 

strued  to  go  through  the  whole  sentence.  Abri.  19. 

^                ^  5  Modern,  129. 

Strange,  75.    Vide  Rex  v.  Lawley,  Strange,  904.     Barnard,  K.  B.  H63,  Fitzgib.  122-     Rex  v.  Bunce, 
Andrews,  162.     1  Burr.  846. 

As  to  the  Second  Point,  viz*  In  what  manner  .the  body  of 
an  indictment  at  common  law  must  describe  the  persons  men- 
tioned in  it,  I  shall  endeavour  to  shew, 

1.  In  what  manner  it  must  describe  the  defendant. 

2.  How  persons  mentioned  or  referred  to  in  the  indictment. 

As  to  the  first  particular,  viz.  In  what  manner  an  indictment 
must  describe  the  defendant. 

Sect.  68.  It  is  said,  that  an  indictment  that  the  king's  highway 
in  such  a  place  is  in  decay  through  the  default  of  the  inhabitants  ^y  ^ 
of  such  a  town,  is  (f)  good  without  naming  any  person  in  certain.  Wood,  620. 

Also  it  is  said,  (g)  that  no  indictee  can  take  any  advantage  of  a  (g)  i  H.  5. 5. 
mistaken  surname  in  the  indictment,  either  by  plea  in  abatement,  s"p"c'^^i8^f^ 
or  otherwise,  notwithstanding  such  surname  hath  no  manner  of  b.  Misno.  9. 
affinity  with  his  true  one,  and  he  was  (A)  never  known  by  it.    And  Vide  3  H.6. 
in  this  respect,  an  indictment  differs  from  an  appeal,  whereof  it  ^^^f  ^  ii  c 
is  (i)  certain  that  a  misnomer  of  a  surname  may  be  pleaded  in  5.  s.  14. 

an  abatement,  as  well  as  any  other  misnomer  whatsoever.  Sed  vide  B.  R. 

H.  SOS. 
(h)  Q.  Kely.  11,  12.     2  Hale,  238.       (i)  1  H.  5.  5.      Rastal,  50.  54.     Summary,  243.      2  Hale,  176. 
238.    6  St.  Tr.  237.     Ante,  185.  s.  103. 

Sect,  69.  But  I  do  not  find  but  that  every  other  misnomer  of 
the  defendant,  except  that  of  the  surname,  and  also  every  defective 
addition,  are  as  fatal  in  an  indictment  as  in  an  appeal ;  for  it 

seems 
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(a)  Thel.  b.  11.  ^^^^^^  generally  to  be  (a)  holden,  that  a  misnomer  of*  the  defen- 
c.  5.  s.  12.  dant's  name  of  baptism  may  be  pleaded  in  abatement  of  an  indict- 

iiH.  4.  41.       ment. 

F.  Corone,  88. 

Misnomer,  18.    Summary,  243.     Con.  3  H.  6.  26.     B.  Misno.  6. 

(6)  Cro.  Car.  Also  it  hath  been  (b)  adjudged  to  be  a  good  plea  in  abatement 

1  Jones  346.       of  an  indictment  against  one  by  the  name  of  Sir  J.  S.  Knight,  that 

he  is  a  baronet  and  no  knight. 

(c)  2  Leon.  Also  it  hath  been  (c)  holden,  that  it  is  a  good  plea  in  abatement  of 
248,  249.  an  indictment  against  Garter,  king  at  armSy  that  he  is  not  called 
542.   ^°'       '  Garter  in  the  indictment,  because  it  is  a  name  of  dignity,  being 

(d)  Vide  sup.  given  him  by  the  words  creamus,  coronamus,  et  nomen  imponimus; 
%?'  '*  ^^^*  ^^^  ivom.  the  reason  of  this  case  it  seems  plainly  to  follow,  that 
Shower,  392,  ^^^  omission  of  any  other  name  of  {d)  dignity  may  be  pleaded  in 
393.  abatement  of  afi  indictment :  (e)  and  if  so,  why  should  not  the 
Skinner,  517.  omission  of  the  defendant's  name  of  baptism  be  equally  fatal  ? 

Tremain,  12.  Carthew,  299.  S  C.  Dig.  502.  2  Inst.  668.  (e)  Vide  c  23.  s.  103.  Keilw.  25,  W. 
Fitz.  Cor.  88.     Qu.  Palmer,  195.     3  Bac.  Abr.  104.     2  Hale,  175.     Cro.  Jac.  609.     B.  R.  H.  303. 

2  Hale,  238.     6  St.  Tr.  230. 

Sect*  70.  It  seems  to  be  agreed,  that  notwithstanding  an  in- 
s  lOo  ^  dictment  be  the  suit  of  the  king,  yet  being  within  the  express 
(g)B.  Add.50.  letter  of  the  statute  of  1  Hen.  5.  c.  5.  concerning  additions,  set 
L.  Quin.  Ed.  forth  more  at  large  in  the  chapter  of  (^f)  Appeals,  it  (g)  cannot 
Fiifch'  ^34  ^^  construed  to  be  out  of  the  meaning  of  it.  From  whence  it 
(/i)B.' Add.  follows,  that  the  want  of  a  sufficient  addition,  within  that  statute, 
is,  41.  is  as  good  an  {h)  exception  to  an  indictment,  if  (^)  process  of 

Shower  392       outlawiy  lie  on  it,  as  it  is  to  an  appeal. 
9  Edw.'4.  48.    Dyer,  46.    (i)  C.  Eliz.  32.  148.     C.  Jac.  531. 

(k)  S.  P.  C.  68.  Also  it  hath  been  adjudged,  that  it  is  a  (k)  fatal  fault  to  apply 
2  Hale,  177.  such  addition  to  the  name  which  comes  under  the  alias  dictus 
2  Inst.  669^  only,  and  not  to  the  first  name  i  but  it  is  said  not  to  be  material 
30h!"6.  ^  (0  whether  any  addition  be  put  to  the  name  which  comes  under 
C.  Eliz.  583.  the  alias  dictus  or  not,  because  what  is  so  expressed  is  not  mate- 
Vid^r>yer,88.  rial.  But  it  is  so  great  a  fault  to  put  no  addition  to  the  first 
Sayer280^  name,  that  where  several  are  indicted,  such  an  omission  in  re- 
Seraple's Case,  spect  of  one  of  them  makes  the  indictment  (w)  vicious  as  to  all. 
O.  B.  June  And  it  may  be  probably  argued,  that  there  is  the  same  reason  for 
Cases^ in  Crown  ^^^^  ^*^®  i2i\x\i  in  an  appeal  against  divers,  to  abate  it  also  as  to  all ; 
Law.  but  I  do  not  find  this  point  {n)  expressly  agreed.     But  it  seems 

(0  30  H.  6.  clear,  that  generally  the  law  is  the  same  in  relation  to  additions 
F.Pro^;st?io3.  i"  indictments  and  appeals. 

1  Ed.  4. 1.     {in)  1  Bulst.  183.     Contra,  2  Hale,  177.     (n)  Vide  sup.  c.  23.  s.  127.     F.  Count.  18. 

Co)  Sup.  c.  23  Having  therefore  already  treated  in  the  chapter  of  Appeals  of 

s.  106.  the  general  learning  relating  to  this  subject,  and  shewn  that  an 

(p)Sup.  c. 23.  addition  in  (o)  English  is  as  good  as  in  Latin;  and  that    where 

Co)^Sun.  c.  23.  several  defendants  have  the  same  addition,  it  is  {p)  safest  to  re- 

s.  106.  '  peat  it  after  each  of  their  names  ;  and  that  the  son  being  of  the 

(r)  Sup.  c.  23.  same  name  and  addition  with  the  father,  ought  to  be  distinguished 

6>^Shp*V  23  ^'^^^  some  {q)  farther  description;  and  having  also  shewn  what  is 

s.  113  to  118.  a  sufficient  addition  of  the  (r)  ejstate,  or  degree,  or  (5)  mystery, 

(t)  Sup.  c.  23.  and  also  of  the  [t)  town,  hamlet,  place  and  county  of  the  defend- 

c'uVsup!  c.^23.  ^^*'  ^^^  ^^^^  how  the  defect  of  an  addition  may  be  {u)  salved  by 
s.  124.  '  *  the 
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the  appearance  and  pica  of  the  defendant,  I  shall  refer  the  reader 
for  all  these  particulars  to  the  chapter  of  Appeals. 

As  to  the  second  particular,  viz.  In  what  manner  the  body  of 
an  indictment  at  common  law  must  describe  the  other  persons 
besides  the  defendant  mentioned  or  referred  to  in  it. 

Sect.  71.  It  is  certainly  safest  to  describe  them  with  conve- 
nient certainty,  which  will  hardly  be  dispensed  with  except  in 
special  cases,  and  for  special  reasons.     For  those  general  indict- 
ments which  (a)  anciently  seem  to  have  been  allowed  for  suffer-  (a)  38  Assize, 
ing  divers   bakers  to  bake,  &c.  against  the  assize,  &c.  or  for  dis-  ^'J^' . 
training  divers  persons  without  cause,  &c.  have  by  the  later  (6)  (j)  u.  indict. 
authorities  been  holden  insufficient  for  their  uncertainty  in  not  21. 
naming  some  persons  in  particular  who  were  so  suffered  to  bake,  ^  ^-  ^^^'  ^^• 
or  distrained,  without  which   the   Court  cannot  so  well   know 
what  fine  will  be  proper ;  nor  can  the   defendant  be   so  well  en- 
abled to  make  his  defence,  nor  to  plead  the  indictment  to  a  sub- 
sequent prosecution.     And  for  the  same  reason  among  others,  (c)  Shower, 
an  (c)  indictment  for  taking   divers  sums  of  divers  persons  for  389,390. 
such  a  toll  at  such  a  rate,  without  naming  any  persons  in  parti- 
cular, hath  been  adjudged  naught. 

Yet  where  in  common  presumption  it  may  be  very  difficult,  if 
not  impossible,  to  know  the  names  of  the  persons  referred  to  in 
an  indictment,  it  {d )  may  be  good  without  naming  any  of  them ;  /d^  piow.  35. 
(e)  as  where  one  is  indicted  for  having  knowingly  received  and  i'^9. 
harboured  divers  thieves,  to  the  jurors  unknown.    In  which  case,  (0^  Lev.  208. 
such  a  general  charge  is  maintainable  from   the  necessity  of  the 
thing  ;  for  otherwise  a  notorious  offender  of  this  kind  might  be 
wholly  dispunishable  for  want  of  the  jurors  knowing  the  names 
of  the  persons  so  received,  and  yet  might  be  publicly  known  to 
carry  on  such  a  practice,  to  the  common  nuisance  of  the  country; 
in  which  respect  it  cannot  but  be  reasonable  in  such  a  case  to 
punish  him,  though  not  as  an  accessary  to  the  thieves,  without 
shewing  that  he  had  received  some  of  them  in  particular. 

And  for  the  like  reason,  if  a  (/)  stranger  unknown  to  the  coun-  (/)  1  Ed.  3.20. 
try,  be  found  slain,  or  if  the  dead  body  of  a  person  who  was  well  y^^or^^.'x'^ 
known,  be  disfigured  in  such  a  manner  by  its  wounds,  that  no  23  Assize,  94. 
one  can  discover  whose  it  was,  it  is  certain  that  an  indictment  F-  Indict.  10. 
against  the  offender,  for  having  killed  quendam  ignotum,  will  be  g'nlje^isi 

§<>od.  Plowd^n,  85. 

129.     9  H.  6. 45.  b.     Dyer,  99.  285.     Vide  F.  Cor.  146.  183.     Noy,  85.  Sup.  c.  23.  s.  78. 

(o)  And  upon  the  same  ground,  if  a  stranojer  unknown  to  the  /  s ,,  t  j-  . 
.1,.,  1-11  •  ..       fff)  r.  Inaict. 

country  be  robbed,  and  will  not  come  in  to  prosecute,  nor  dis-  12. 17. 

cover  his  name,  it  seems  clear,  that  an  indictment  against  the  of-  9  Ed.  4. 
fender  for  having   robbed  quendam  ignotum  is  good.     And  if  ^Hal?  m 
goods  be  found  upon  one  notoriously  suspected  of  felony,  of  Dyer,  99. 
which  he  can  give  no  manner  of  account,  as  where  a  highwayman  Keilw.25. 
is   apprehended  with   his  pockets   full   of  watches  and  rings,  it  f^fg*"'^^' 
seems,  that  he  may  either  be  indicted  for  stealing'such  watches  B.  Indict.  11. 
and  rings,  being  the  goods  of  qiiorundam  ignotorwn,  or,  as  some  P'owden,  85. 
(h)  say,  for  stealing  them  generally.     Also  in  the  indictment  of  Jg  Assize,  c.  15 
the  regicides  for  the  murder  of  King  Charles  the  First,  it  was  (/)  seems  contr'ary! 

agreed,  (^)F.  Indict. 
^  9.  26. 

S.  p.  C.  95.     Contra  F.  Indict.  27.  B.  Indict,  20.    30  Assize,  37.    (i)  Kelynge,  10. 
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(a)  7  Ed.  4.  14. 
F.  Indict  15. 
S.  P.  C.  95. 


(b)  Larab.  b. 
c.  5. 

Dalt.  c.  131. 
S.  P.  C.  25. 

(c)  Cro,  El. 
489,  490. 


(d)  1  Ed.  3. 
20.  26. 

1  Assize,  7. 
F.  Cor.  159. 
183. 

Vide  B.  Indict- 
ment,  10. 

(e)  Sum.  107. 
Dyer,  285. 

(/)  Sura.  95. 
Plowden,  85. 
219. 

Keiiw.  25. 
9  H.  6.  45. 
Vide  Dyer,  99. 
Dalton,  c.  131. 
(g)  Indict.  27. 
30  Assize,  37. 
18  Assize,  15. 

2  Leonard,  39. 
(/i)  Supra,  0.23. 
s.  78. 

(i)  Keilw.  25, 
Dyer,  285. 


(k)  Vide  Dalt. 
c.  131. 

Lamb.  b.  4.  c.5. 
2  Hale,  182. 
But  see  the  case 
of  Rex  V.  Ma- 
hony  for  the 
murder  of  Sir 
John  Goodere, 
6  St.  Tr.  805. 
(0  Moor,  466. 


agreed,  that  the  fact  was  well  laid,  as  done  per  quendam  ignotum 
with  a  vizor  on  his  face.  And  if  one  steal  the  goods  of  an  ab- 
bey, &c.  during  a  vacancy,  he  may  be  indicted  for  stealing  (a) 
bona  ecclesicB,  and  yet  the  church  can  have  no  property.  But 
these  seem  to  be  special  and  extraordinary  cases,  depending  on 
particular  reasons,  and  grounded  on  manifest  necessity,  without 
which  it  seems  that  such  indictments  cannot  be  maintained. 

It  seems  to  be  taken  as  a  ground  in  (h)  many  books,  that  re- 
gularly the  persons  offended,  as  well  as  the  defendant,  ought  to 
be  certainly  described  in  every  indictment.  And  agreeably  hereto 
it  hath  been  (c)  adjudged,  that  an  indictment  for  stealing  quan- 
dam  peciam  panni  linei  cujusdam  J.  S.  without  adding  de  bonis  et 
catallis  cujusdam  J.  S,  is  insufficient,  because  it  doth  not  ex- 
pressly appear  to  whom  the  goods  stolen  did  belong.  Also  it 
was  anciently  (r/)  holden,  that  where  one  is  indicted  for  the  death 
of  a  person  unknown,  the  inquest  ought  to  tell  his  name  to  the 
Court ;  but  surely  this  must  be  intended  where  they  have  some 
means  to  know  it.  However,  from  the  whole,  thus  much  seems 
plainly  to  follow,  that  wherever  the  person  injured  is  known  to 
the  jurors,  his  name  ought  to  be  put  into  the  indictment.  And 
therefore,  as  I  take  it,  those  (e)  books  which  seem  generally  to 
allow  of  indictments  of  killing,  or  robbing  persons  unknown,  are 
to  be  understood  with  this  limitation,  that  such  indictments  are 
then  good  when  the  party  is  in  truth  unknown  to  the  jurors. 
And  agreeably  hereto,  others  (f)  who  speak  more  fully  of  the 
matter  seem  plainly  to  go  upon  the  necessity  of  the  several  cases ; 
and  the  want  of  such  necessity  seems  probably  to  have  been  the 
best  reason  why  indictments  not  shewing  to  whom  the  wrong 
was  done,  were  disallowed  in  some  of  the  old  (g)  books.  How- 
ever it  is  certain,  that  an  appeal  for  the  death  or  the  robbery  of  a 
person  unknown,  is  in  no  case  good,  as  hath  been  more  fully 
shewn  in  the  (A)  chapter  of  Appeals. 

Sect.  72.  It  hath  been  (i)  adjudged  that  an  indictment  for  an 
assault  on  John,  parish  priest  of  D.  in  the  county  of  C.  is  good 
without  mentioning  his  surname ;  for  if  a  wrongful  surname  of 
the  defendant  himself  will  not  vitiate  an  indictment,  as  hath  been 
more  fully  shewn  Sect.  69.  surely  a  fortiori,  the  omission  of  the 
surname  of  any  other  person  will  not  vitiate  it;  especially  where 
such  person  is  otherwise  described  with  such  certainty  that  it  is 
impossible  to  mistake  him  for  any  other.  But  if  an  indictment 
for  a  wrong  done  to  a  person  well  known  describe  him  only  by 
his  name  of  baptism,  without  some  addition  to  distinguish  him 
from  others  of  the  same  name,  it  seems  {k)  questionable,  whether 
it  be  not  insufficient  for  the  reasons  given  in  the  foregoing  sec- 
tion. It  is  (/)  said  indeed,  in  a  short  note  of  a  case  in  Moor*s 
Reports,  that  an  indictment  against  one  Cole,  quod  hurglariter 
domum  cujusdam  Ricardi  f regit,  was  adjudged  good  without  the 
surname ;  and  it  not  being  there  mentioned  that  there  was  any 
other  description  of  the  party  but  by  his  name  of  baptism,  it  may 
be  argued  that  that  alone  is  sufficient.  But  to  this  it  may  be  an- 
swered, that  the  only  point  taken  notice  of  as  adjudged,  is  that 
the  surname  is  not  necessary,  and  perhaps  in  the  record  at  large 
there  might  be  some  addition.  But  granting  that  there  was  none, 
yet  the  authoritv  of  this  case  is  the  less  to  be  regarded,  because 

of 
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of  the  books  cited  to  support  it,  (a)  two  seem  to  be  directly  C«)  ^^  Assize, 
against  it,  and  the  (b)  third,  which  is  most  to  the  purpose,  only  f.  Indict.  27. 
proves  that  an  indictment  for  stealing  the  goods  cujusdam  ignoti  (6)  9  Ed.  4.  i. 
IS  good,  which  seems  by  no  means  to  come  up  to  the  point  in 
question,  as  hath  been  more  fully  shewn  in  the  precedent  section. 

Yet,  however  the  law  may  stand  in  relation  to  such  an  uncer-  (c)  Lanib.b.4, 
tainty,  it  seems  to  be  (c)  agreed,  that  a  repugnancy  or  absurdity  gcdw*  4/2* 
in  the  description  of  the  person  injured  will  vitiate  an  indictment;  F.  Indict.  17. 
as  where  one  is  indictedfor  stealing  bona  pr (Edict'  i .  S.  where  no  ^'i^^^\^' 
J.  S.  was  mentioned  before  (1) ;  for  though  in  civil  actions  the  vide  C.  Car. 
word  pradidus  hath  been  sometimes  {d)  rejected,  as  surplus  and  465. 
void,  where  it  could  be  referred  to  (e)  no  certain  antecedent,  yet  ^^^S^^' p^^' 
this  may  perhaps  chiefly  depend  on  the   statutes   of  Jeofailes,  /g)  vide  C.  jac , 
which  in  many  cases  help  defects  in  form  in  civil  actions,  but  ex-  549,  550.  585, 
tend  not  to  criminal  cases,  wherein  the  greatest  exactness  is  re-  586.  6I8. 
quired ;  and  if  an  award  may  be  defeated  by  appointing  a  if)  c^EJi^.  558. 
payment  on  a  certain  day  before-mentioned,  where  no  such  day  (/)  c.Jac.  149. 
was  mentioned  before,  it  cannot  well  be  imagined  that  the  like  1  R- Abr. 
inconsistency  will  be  less  fatal  in  a  criminal  proceeding.  ^^u,  97  98 

Sect,  73.  It  hath  been  (g)  adjudged  not  to  be  necessary  in  an  (g)  4  Coke,  41. 
indictment  of  death  to  allege  that  the  person  killed  was  in  the 
peace  of  God,  and  of  our  lord  the  king,  <S)C.  though  such  words 
are  commonly  put  into  indictments^,  for  they  are  not  of  substance, 
and  perhaps  the  truth  might  be  that  the  party  was  at  the  time  ac- 
tually breaking  the  peace. 

As  to  the  Third  Point,  viz.  In  what  manner  the  body  of  an 
indictment  at  common  law  must  describe  the  thing  wherein  the 
offence  was  committed. 

Sect.  74.    It  seems  clear  that  no  indictment  can  be  good  which 
wants  a  convenient  certainty  of  this  kind.     And  therefore  it  is 
(h)  said,  that  an  indictment  for  forging  a  lease  of  certain  lands.  Burrow  1^127 
without  naming  some  one  certain  parcel,  is  insufficient.     Also  it  (?)  Dalt'on, 
seems  to  be  agreed,  that  an  (i)  indictment  for  stealino-  bona  et  c.  i3i. 
catalla  J.  S.  without  any  farther  description  of  them,  is  void  for  ^^^ ^  496 
its  uncertainty,  for  the  like  reasons  for  which  indictments  charg-  2  Haie,  182. 
ing  a  man  with  being  an  offender  in  general  are  void,  as  hath  Rex  v.  Powell, 
been  (Jt)  more  fully  set  forth  in  the  fifty-ninth  section.    And  upon  ^^^^%^  ^b^ 
the  like  ground  it  hath  been  adjudged,  that  an  indictment  for  a  si. 
trespass  in  two  closes  of  meadow  or  pasture  ;  or  for  diverting  5  Modem,  38. 
quandani  (/)  partem  aquce,  running  from  such  a  place  to  such  a  Parlue'i  Causes' 
place,  without  any  farther  description;  or  for  ingrossing  (m)  mag-  b.i.c. 64.  s. 37. 
7iam  quantitatem  straminis,etf(£ni,  or  (n)  diversos  cumulos  tritici  (O2R.  Ab.  80. 
without  shewing  how  much  of  each;  orifor  carrying  away  c?was  (0)  Pa"dieTcl'ses^ 

cen-  b. i.e. 76. s. 88. 
(m)  Cro.  Car.  380,  381.  Vide  2  Bulstr.  317.  Shower,  389, 390.  (n)  1  Roll.  134,  135.  (o)  C.  Eliz.  754. 

(1)  Francis  Morris  was  indicted  as  a  receiver.  ingly  receiving  them,  and  the  stealers  were  found 

The  indictment  stated  "  he  the  said  Thomas  Mor-  guifty  on  the  last  count  only,  and  Mary  Graham 

ris  well  knowing,  &c."     But  the  indictment  was  was  found  guilty  of  the  offence  aforesaid;  this  was 

held  good,  and  the  words  "  the  said  Thomas  Mor-  held  bad,  for  it  is  uncertain  to  which  offence  this 

rw,"  rejected  as  surplusage.     Morris's  Case,  Cases  finding  refers.    Graham's  Case,  Cases  Crown  Law, 

in  Crown  Law,  103.     But  where  an  indictment  82.     So  also  on  an  information  charging  two  dis- 

contained  two  counts,  one  for  stealing  a  bank  note,  tinct  offences,  if  the  offender  is  convicted  of  the 

wad  the  other  for  stealuig  a  pocket-book;  and  the  said  offence,  it  is  insufficient.    Rex  v.  Salamans, 

same  indictment  cTiarged  Mary  Graham  with  know-  1  Term  Rep.  149. 
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(a)2R.  Abr.80.  centetias  casei,  without  adding  the  words  libras  or  uncias,  or  some 
or  fordiversas     other  substantive  to  centenas;  or  for  erecting  several  (a)  cottages 

quantitates  cer-  ^  .i^'-i  i         •         i         °  r.  •*/. 

visi(E.  Rex  V.  coTitra  jormam  statuti,  without  shewing  how  many,  &c.  are  msuf- 
Gibbs,  ficient  for  their  uncertainty. 

Strange,  497. 

(n)  2Keble,  As  to  the  case  of  the  King  v.  Wetwang(w),  wherein  the  court 

V?'  •     ^««     disallowed  an  exception  to   the  generality  of  an  indictment  for 

1  Levmz,  203.      ^  ,  •  7  •  vl       ..      i         •         1 

Skinner,  343.      taking  quosdam  ptsces,  without  shewing  how  many,  it  may  be 

Ld.  Raym.  answered,  that  this  was  contrary  to  the. opinion  of  Mr.  Justice 
B^^R  H  "70  Twisden,  and  was  only  the  sudden  opinion  of  two  of  the  other 
Andrews,  162.  j'^^g^s ;  neither  does  it  appear  that  the  indictment  was  adjudged 
Vide  Burr.  336.  good,  but  only  that  the  court  refused  to  quash  it,  and  ordered  the 
8"TrcT^'  defendant  to  plead  to  it.  However,  it  seems  clear  from  constant 
Strange,  228.  experience,  (0)  that  if  an  indictment  be  uncertain  as  to  some  par- 
849.  497.  900.  ticulars  only,  and  certain  as  to  the  rest,  it  is  void  only  as  to  those 
1227 '^Ji 27^^  which  are  uncertainly  expressed,  and  good  for  the  residue. 
6  Cora.  Dig.  355.     3  P.  Will.  419.     (0)  Vide  Popli.  208. 

Sect.  15.  If  the  indictment  be  for  a  larceny  or  trespass  on  a 
living  thing,  as  an  ox,  sheep,  or  horse,  &c.  it  seems  to  be  holden 
(p)  Lamb.  B.  4.  by  (p)  Lambard  and  {q)  Dalton,  that  it  is  most  proper  to  express 
?  "fo  h^^ Vi  ^^  whom  the  property  of  it  belonged,  by  calling  it  respectively  the 
ox,  sheep,  or  horse  of  the  party  injured,  without  using  the  words 
bona  or  catalla ;  but  that  it  is  proper  to  use  these  words,  where 
the  thing  taken  was  not  a  living  creature. 

(r)  Lamb.  B. 4.  Also  it  is  holdcn  by  (7)  Lambard,  that  it  is  proper  to  shew  the 

2  H  t^isV^^^  worth  of  all  living  things,  and  also  of  such  dead  things  as  are  sold 
Vide  Cro.  Ja.  ^y  weight  or  measure,  by  expressing  that  they  are  of  such  a  price; 
130.  and  the  worth  of  other  dead  things,  by  expressing  that  they  are 

of  such  a  value ;  yet  no  instance  is  produced  where  any  indict- 
ment has  been  disallowed  in  either  case  for  a  variance  from  these 
rules. 

And  as  to  the  first  of  them  it  is  farther  observable,  that  the 
(«)  Cromp.  247,  (5)  precedents  in  Crompton  of  indictments  for  stealing  of  horses 
?^^*  and  oxen,  expressly  allege  the  horse  and  ox  stolen  de  bonis  et  ca- 

tallis  cujusdam  J.  S.  &c.  Also  an  appeal  of  stealing  sheep  in 
(0  Rast.  Ent.  (/)  Rastal's  Entries  expressly  alleged  them  de  bonis  et  catallis  of 
^^'  the  appellant. 

And  as  to  the  second  of  the  rules  above-mentioned,  it  is  ob- 
(u)  Register,  95.  servable  that  the  directions  in  the  (w)  Register  concerning  this 
(i)  Vide  Regis-  niatter,  which  seem  to  be  the  chief  foundation  of  the  same  rule, 

ter,  93.  in  the  *  i    ,^  rr>i        •  •        r  c  ■  11 

writ  de  warrena  are  thus  expressed,      Ihat  in  a  writ  or  trespass  or  immoveable 

fugata,  &c.  and  **  chattels,  the  writ  shall  say,  tants  de  chatteux  ad  vahntiam  X.  S. 

tfcttSl  a  "  ^"^  ^^  ^^  ^^  brought  of  a  moveable  chattel,  it  shall  say,  pretii 

in  the' writ  (fJ  "  X.  S.  and  non  ad  valentiam."     Yet  it  appears  by  the  Register 

equo  et  catallis  itsclf  that  cveu  in  writs  of  trespass  concerning  which  these  direc- 

inthe^wktd  ^*^"s  are  given,  the  worth  of  the  things  taken  away  is  sometimes 

averiis  impar-  Omitted  for  the  (x)  wholc,  and  sometimes  for  (j/)  part.     And  it 

cutis,  &c.  and  is 

in  that  de  trans- 

gressione  facta  nxori,  &c.  and  96.  b.  in  that  de  equo  percvsso,  and  97.  a.  in  that  de  ovibus  fugatis,  &c. 
(y)  Register,  93.  b.  in  the  writ  de  clatiso  fracto  arboribus  succisis,  94.  b.  in  the  writ  de  domo  frncta,  &c. 
and  in  the  writ  dejumento,  8^c.  fugatis,  and  in  thatde  equis  imparcntis,  and  95  b.  in  that  de  palis,  &c.  and 
in  that  de  piscuria  piscata,  &c.  and  in  that  de  domo  fracta,  &c.  and  96  a.  in  that  de  ovibus  tonsis,  &c.  and 
96.  h.  in  that  de  warrenafugata,  &c.  and  97  a.  in  de  porcis  fugatis,  &c. 


Ch.  25.  OF  liNDICTMENT.  325 

is  «aid  to  have  been  (2)  adjudged,  that  such  writs  are  good  not-  (2)  Register,  97, 

withstanding  such  omissions.     Also  where  things  moveable  and  ^j^^  ^^^-  J^c. 

immoveable  are  mentioned  together  in  the  same  writ,  the  worth  j'^ij  ^g  ^^q 

of  all  of  them  together  is  sonjetimes  (a)  expressed  under  the  (a)  Register, 

words  ad  valentiam,  S^c,     And  sometimes  the  worth  of  moveable  94.  a.  in  the  writ 

chattels,  as  that  of  (6)  corn  in  a  granary,  &c.  of(c)  wine  in  a  cltl^^^^Xnd 

vessel,  and  of{d)  wool,  is  expressed  under  the  words  ad  valentiam.  95  h.  in  that  de 

piscW  piscata,  &c. 
and  in  that  de  dmwfracta,  &c.  and  96.  de  eiclusis  stagni.  (h)  Reg.  95.  b.  in  the  writ  de  bladis  inundatis, 
&c.  and  96.  a.  in  that  de  clatisofracto,  &c.  (c)  Register,  95.  b.  in  the  writ  de  vino,  &c.  (d)  Register,  16. 
and  in  the  writ  de  ovilms  tonsis,  &c. 

From  all  which  it  seems  to  (e)  appear,  that  the  said  directions  (e)  Vide  F.  N. 
are  not  necessary  to  be  observed  even  in  writs  of  trespass,  con-  ^'  ^^' 
cerning  the  form  whereof  they  are  expressly  given,  and  that  it  is  i  sid.  39. 150. 
not  material  whether  the  words  ad  valentiam  or  pretii  are  used,  121.  15. 
or  whether  any  value  be  set  on  the   things  taken  away  or  not.  ^  ^^'^'  ^*  ^^^' 
And  if  so,  why  should  it  be  a  greater  fault  not  to  observe  the 
said  directions  in  indictments,  which  are  (f)  not  tied  to  the  strict  (/)  Q.Dyer, 4. 
forms  of  writs  .^     Therefore  from  the  whole  it  seems  (g)  ques-  ^^'  <,     ^ 
tionable,  whether  it  be  needful  to  set  forth  the  value  of  the  goods  131.  ^^ 
in  an  indictment  of  trespass  for  any  other  purpose  than  to  aggra-  Lamb. b.  4.  c.  5. 
vate  the  line,  and  whether  it  be  necessary  in  an   indictment  of  Ji^f^^J^ 
larceny  for   any  other  purpose    than   to    shew   that  the    crime  ^    '^^''^  ^^ 
amounts  to  grand  larceny,  and  to  ascertain  the  goods,  thereby  (h)  Sup.  c.  23. 
the  better  to  entitle  the  prosecutor  to  a  {h)  restitution  (1).  s.  55,  56,  57. 

As  to  THE  FOURTH  POINT,  viz.  In  what  manner  the  body  of 
an  indictment  at  common  law  must  set  forth  the  circumstances 
of  time  and  place,  I  shall  endeavour  to  shew, 

1.  How  it  ought  to  set  forth  tlie  circumstance  of  time ; 

2.  How 

(1)  As  great  inconvenience  was  found  to  prevail  "  offenders  charged  in  any  indictment  with  grand 

from  the  rule  of  law,  iliat  in  larcenies  the  stolen  "  or  petty  larceny  for  or  on  account  of  stealing  any 

property  must  be  laid  to  be  in  all  the  persons  who  "  minerals,  or  any  timber,  iron,  or  other  materials 

were  interested  in  it,  and  particularly  in  cases  of  "  used  in  or  for  the  workhig  of  mines,  being  the 

large  commercial  and  mining  concerns,  to  obviate  "  personal  property  of  any  company  or  adven- 

the  difficulty,  as  to  mining  companies  : —  "  turers  carrying  on  the  same,  to  allege  and  aver 

The  statute  56  Geo.  3.  c.73.  intituled,  "An  "  that  the  minerals,  timber,  iron,  or  other  materials 
act  for  removing  difficulties  in  the  conviction  of  "  so  stolen,  are  the  property  of  some  one  or  more 
offenders  stealing  property  from  mines,"  recites  "  of  the  partners  or  adventurers  in  such  mining 
that  "  the  minerals,  and  the  timber,  iron,  and  other  "  concern,  and  others  his  or  their  partners  or  co- 
materials  used  in  or  for  the  working  of  mines,  are  "  adventurers,  without  naming  such  other  partners 
much  exposed  to  depredation;"  and  that  "  great  "or  co-adventurers;"  and  that  such  form  of  de- 
difficulties  have  been  experienced  in  prosecuting  to  "  scribing  the  property  stolen  from  such  company 
conviction  and  bringing  to  justice  persons  who  "  or  adventurers  shall  be  to  all  intents  and  pur- 
have  stolen  such  property,  by  reason  of  the  rule  of  "  poses  whatsoever  as  valid  and  effectual  in  law  as 
law  which  at  p.esent  prevails  throughout  that  part  "  if  the  same  were  averred  to  be  the  property  of  all 
of  Great  Britain  called  England,  for  setting  forth  "  the  owners  thereof,  and  as  if  the  names  of  all  such 
in  indictments  for  larceny  the  names  of  all  the  per-  "  owners  were  particularly  and  distinctly  set  forth 
sons  who  may  be  the  owners  of  or  are  interested  "  in  such  indictment ;  any  law,  custom,  or  usage  to 
in  the  property  stolen  ;"  and  that  "  the  identity  of  "  the  contrary  thereof  in  anywise  notwithstanding." 
sjich  property  may  be  ascertained  and  described  as  By  st.  1  and  2  Geo.  4.  c.  102,  the  enactments 
effectually  by  averring  the  same  in  such  indictment  of  the  above  statute  are  generally  extended  to  in- 
to be  the  property  of  some  one  or  more  of  the  dictraents  for  "  burglary,  felony,  grand  or  petit 
partners  m  such  mining  concerns,  and  others  his  larceny,  or  criminal  breach  of  trust,  committed  on 
or  their  partners  or  co-adventurers,  without  naming  the  goods,  chattels,  or  personal  property  of  what 
such  other  partners  or  co-adventurers;"  and  then  nature  soever,  of  any  partners  whatsoever."  It  is 
enacts,  "  that  from  and  after  the  passing  of  tliis  therefore  now  sufficient,  where  the  property  is 
«  A^*'  '^^"^''  ^"^  ™a.V  be  lawful,  and  shall  be  in  many  persons,  to  allege  it  to  be  the  property 

deemed  sufficient   to  all  intents  and  purposes  oi '' A.  B.  and  others  his  partners." 

whatsoever,  for  the  conviction  of  any  offender  or 

y2 
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2.  How  that  of  i)lace. 

And  first  as  to  the  circumstance  of  time. 

Sect.  76.  I  find  it  no  where  holden,  that  it  is  necessary  to 

mention  the  hour  in  an  indictment.     But  on  the  contrary,  it  is 

(i)  S.  P.  C.  80.    said,  {i)  that  if  there  be  any  necessity  for  it  in  an  appeal,  which 

(fc)  Sup.  c.  23.   yet  is  {k)  questionable,  it  is  from  the  statute  of  Gloucester,  and 

1  Buistrode,       "^^  ^'^^"  ^^^  Common  law,  and  therefore  I  shall  take  it  for 

203.  granted,  that  it  is  not  necessarily  required  in  an  indictment;  since 

it  is  certain,  that  there  is  no  statute  that  makes  it  so,  and  the 

common  law  seems  to  have  required  no  greater  certainty  in  an 

indictment  than  in  an  appeal. 

(0  S.  P.  C.  95.  Sect,  11.  But  it  is  laid  down  as  an  undoubted  principle  in  all 
Lamb.  b.  4.  c.  5.  the  books  (/)  that  treat  of  this  matter,  that  no  indictment  what- 
F.\nd{ct.  28.  '  ^^^^^^  Can  be  good  without  precisely  shewing  a  certain  year  and 
Dyer,  164.  day  of  the  material  facts  alleged  in  it.  Also  it  hath  been  {m) 
Surnrnary,206.  adjudged,  that  the  sheriff's  return  of  a  rescous  without  shewing 
8  H.  5.V  ^  ^  ^^^  y^^^  ^"^  ^^y  ^^  insufficient,  because  such  a  return  is  in  lieu 
(m)  F.  Cor,  45.  of  an  indictment.  Also  it  is  taken  for  granted  in  {n)  Dyer,  that 
F.  Attach.  1.  an  indictment  of  rescous  is  not  good  without  expressly  shewing 
Brief?97r  ^  *^^^  ^^^  ^^^  year  both  of  the  arrest  and  also  of  the  rescous,  and 
3  H.  7. 11.  that  the  time  of  the  latter  is  not  sufficiently  shewn  by  (o)  shewing 
(n)  Dyer,  164.  that  of  the  former.  And  where  an  indictment  of  rescous  set 
de  Vise.  32!""^"  forth,  that  J.  S.  committed  such  a  felony  such  a  day,  and  year, 
Dyer,  69.  and  place,  per  quod  A.  B.  prcedictum  J.  S.  cepit  et  arrestavit,  et 

10  Edw.  4. 15.  in  saha  custodia  sua  adtunc  et  ibidem  eundem  J.  S.  habuit  et  cus- 
jg"'  '  '  '  todivit,  it  is  made  a  {p)  quare,  whether  the  indictment  be  not  in- 
(0)  Yet  the  con-  sufficient,  because  no  time  of  the  arrest  is  alleged  in  the  same 
^"^^^jf  f^^  sentence  with  it;  and  it  is  doubtful  whether  the  time  of  the  cus- 
itro?e  208." '  ^^^Y*  which  IS  alleged  in  the  next  sentence  by  force  of  the  copu- 
C.  Jac.  345.  lative,  be  applied  also  to  the  arrest  or  not,  and  Dyer  seems  rather 
(p)  Dyer,  164.  to  incline  to  the  contrary  opinion. 

See  also  *■ 

3  Peer.  Wms.  484.  497.    4  Bac.  Abr.  400. 

(q)  Sup.  c.  23.  However,  it  is  certain,  that  if  an  indictpent  lay  the  offence  on 
Moor*  555  ^"  ^^)  uncertain  or  impossible  day,  as  where  it  lays  it  on  a  (r) 

Rexv.Fcarnley,  future  day,  or  lays  one  and  the  same  offence  at  (s)  different  days. 
Term  Rep.  316.  or  lays  it  on  such  a  day  which  makes  the  indictment  (t)  repugnant 
0)^b\%^,'  to  itself,  it  is  void.  Also  it  hath  been  adjudged,  that  no  (?/)de- 
(0  Sup.  s.ei.  f'sct  of  this  kind  can  be  helped  by  the  verdict.  Also  it  is  said, 
and  c.  23.  s.  88,  that  an  indictment  of  death  laying  an  assault  at  a  certain  time 
(u)  1 R  Ab  ^^^  place,  is  (x)  not  sufficient  without  repeating  the  time  and 
781.  place  in  the  clause  of  the  stroke :  and  the  like  rule  seems  also  to 

(i)  Sup.  c.  23.  hold  as  to  indictments  of  other  felonies,  in  which  respect  such 
He^t^ey  35. 119  i^^^^Jctments  differ  from  indictments  of  trespass.  Also  it  is  (y) 
120.    '  '  certain,  that  an  indictment  of  death  ought  as  well  to  set  forth  the 

5  H.  7. 17,^18.  year  and  day  of  the  death  as  of  the  stroke,  that  it  may  appear  that 
204"^***^"^'  ^^^  P^^'^y  ^^^^  within  the  year  and  day.  But  these  matters 
(1/)  Sup.  c.  23.  having  been  more  fully  considered  in  the  chapter  of  Appeals,  I 
s.  90.  shall  refer  the  reader  thither  for  the  better  understanding  of  them. 

(z)  Dyer,  28.         Sect.  78.  It  seems  to  b6  (2)  generally  agreed,  that  the  words 

Keilway,  100. 

Sup.  c.  23.  s.  88.    4  Coke,  41.    Qu.  Dyer.  164. 
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**  adtunc  et  ibidem" (l)  in  the  subsequent  clauses  of  an  indictment, 

are  of  the  same  effect  as  if  the  year  and  day  mentioned  in  the 

former  part  of  it  had  been  expressly  repeated.    Also  it  hath  been 

(a)  adjudged,  that  an  indictment  laying  the  offence  on  the  Thurs-  (a)  7  H.  6. 39. 

day  after  the  day  of  Pentecost  in  such  a  year  is  good.     And  pl^H^^^^^a 

from  the  like  ground  it  seems  to  follow,  that  an  indictment  laying 

it  on  the  (6)  utas  of  Easter,  &c.  which  shall  be  taken  for  the  very  (b)  Lamb.  b.  4. 

eighth  day  after  the  feast,  or  on  the  tenth  of  March  (b)  last  (if  it  <^*  ^'  ^-  '^^^' 

may  be  ascertained  by  the  style  of  the  sessions  before  which  the 

indictment  was  taken),  is  as  good  as  if  it  had  shewn  the  day  and 

year  by  expressly  naming  such  a  day  of  such  a  month,  &c. 

Sect.  79-  And  where  an  indictment  charges  a  man  with  a  bare 
omission,  as  the  not  scouring  such  a  ditch,  &c.  it  is  (c)  said,  that  (c)  Lamb.  b.  4. 
it  need  not  shew  any  time.  ^'  ^*  ^-  *^^' 

Sect.  80.  It  is  most  (d)  regular  to  set  forth  the  year  by  shew-  (d)  Sup.  c.  43. 
ing  the  year  of  the  king,  yet  this  may  be  dispensed  with  for  spe-  «•  90. 
cial  reasons,  if  the  vej-y  year  be  otherwise  sufficiently  expressed,  \  Salkdd  V^5 
for  that  only  is  material.     And  therefore  in  the  (e)  case  of  the  (e)Kel_yng.  ii. 
Regicides,  no  year  of  any  king  was  laid  for  the  king's  murder.  Burrows,  19()1. 
but  the  compassing  of  his  death  was  laid  in  the  twenty-fourth 
year  of  King  Charles  the  First,  and  the  murder  was  laid  on  the 
thirtieth  day  ejusdem  mensis  Januarii,  because  if  the  reign  of 
either  king  had  been  expressed,  it  might  have  caused  a  dispute 
whether  that  or  the  other  would  have  been  more  proper. 

Sect.  81.  It  is  {f)  agreed,  that  a  mistake  in  not  laying  an  of-  (/)  Sup.  c.  23. 
fence  on  the  very  same  day  on  which  it  is  afterwards  proved  upon  ^v^^'  ^?'„^^' 
the  trial,  is  not  material  upon  evidence.  2  ^'^^1^  ^r^^ 

Sect.  82.  If  an  indictment  charge  a  man  with  having  done  such 
a  nuisance  such  a  day  and  year,  &c.  and  on  divers  other  days,  it 
is  void  (g)  only  as  to  the  facts  on  those  days  which  are  uncer-  (<,)  lo  Mod. 
tainly  alleged,  and  effectual  for  the  nuisance  on  the  day  specified.  336. 
But  if  it  charge  a  man  generally  with  several  offences  at  several  ^*^*  ^"P*  ^*  ^^' 
times,  without  laying  any  one  of  them  on  a  certain  day,  (A)  as  (A)  Shower, 389. 
with  extorting  divers  sums  of  divers  subjects  for  a  passage  over  Carthew,  226. 
such  a  ferry,  &c.  between  such  a  day  and  such  a  day,  it  hath  been 
adjudged,  that  it  is  wholly  void '(2).     Yet  it  hath  been  solemnly 
resolved,  that  a  conviction  of  (i)  deer-stealing,  setting  forth  the  l^n^^^'^'j 
offence  between  the  eighth  and  the  twelfth  of  July,  8cc.  is  suffi-  XrhrisAnnje, 
cient.  10  Mod.  248. 

As  to  the  second  particular,  viz.  How  an  indictment  at  com- 
mon law  must  shew  the  place  where  the  offence  was  done. 

Sect,  S3.  It  seems  agreed  by  all  the  (k)  books,  that  no  indict-  (^)  25  Edw.  3. 
ment  can  be  good  without  expressly  shewing  some  place  where-  t^V  ,. 
in  the  offence  was  committed ;  which   must  (/)  appear  to  have  i  s  "ggestion,  7. 
been  within  the  jurisdiction  of  the  court  in  which  the  indictment  4  H.^V.  8. 

•      2  Hale,  180. 
*^   Keilvvood,  98. 
1  Bulst.  124.     See  the  books  cited  s.  70.     B.  R.  H.  105.    (/)  Vide  Keil.  33.  89.     C.  Eliz.  448. 

(1)  If  omitted,  judgment  may  be  arrested,  and  if  accumulated  under  a  general  charge,  instead 
Mrange,  901.  ^  ^f  being  singly  and  certainly  laid,  it  is  impossible 

(2)  Because  every  extortion  is  a  separate  and  for  the  court  to  adapt  the  punishment  to  the  mea- 
distinct  offence,  requiring  a  separate  and  distinct  sure  of  the  crime.  4  Mod.  103.  Sed  vide  Cro. 
pomshment  m  proportion  to  the  enormity  of  it;      Jac.  611.     1  Keble,  357. 
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Hetley,  35, 
118,119. 
I>yer,  68. 
(r)  Sup.  c.  23. 
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(s)  Vide  sup. 
s.  81.&C.  23. 
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Salkeld,  288. 
Summary,  264. 
Strange,  44. 
3  P.  Will.  439. 
Andrews,  164. 
Foster,  7. 
1  Burrow,  333. 


is  taken,  and  must  also  be  alleged  in  such  a  manner  as  is  per- 
fectly free  from  all  (/w)  repugnance  and  inconsistency.  For  if 
one  and  the  same  offence  be  laid  at  two  (w)  different  places ;  or 
*'  at  the  town  of  B.  (o)  aforesaid,"  where  no  such  town  was  men- 
tioned before;  or  if,  in  an  indictment  of  murder,  the  stroke  be 
laid  at  A.  and  the  death  at  B.,  and  then  it  is  (p)  concluded  that 
the  defendant  sic  felonice  murdravit  the  person  deceased  at  A. 
the  indictment  is  void.  And  so  it  is  also,  if  it  do  {q)  not  lay  a 
place  both  of  the  stroke  and  the  death ;  or  if  the  place  or  places 
so  alleged  be  not  such  from  whence  a  (/•)  visne  may  come.  Yet 
it  hath  been  adjudged,  that  a  fact  laid  in  a  parish  of  London  with 
some  bther  addition,  as  in  the  parish  of  St.  (s)  Michael  in  Wood- 
street,  London,  or  in  the  parish  of  St.(^)  Lawrence  Jury,  is  good 
without  shewing  the  ward  in  which  the  parish  lies  (1).  But 
these  matters  having  been  more  fully  treated  of  in  the  (w)  chap- 
ter of  Appeals,  and  also  in  the  foregoing  part  of  this  {x)  chapter, 
relating  to  the  certainty  of  the  time  of  the  offence,  I  shall  refer 
the  reader  thither,  for  the  fuller  consideration  of  them  (2). 
ride  Rex  v.  White,  Burrow,  333.   (u)  C.  23.  s.  88,  89.  91,  92,  and  93.    {x)  Sup.  s.  76, 

Sect.  84.  It  seems,  that  there  is  no  need  in  an  indictment  on 
a  statute  setting  forth  the  description  which  brings  the  defendant 
within  the  purview  of  it,  to  set  forth  any  place  where  those  things 
happened  which  brought  him  within  such  description;  and  there- 
fore where  a  statute  makes  it  high  treason  for  a  person  born 
within  the  realm,  and  in  popish  orders,  to  come  into,  or  remain 
in  the  kingdom,  &c.  there  is  no  need,  in  an  ( y)  indictment  on 
such  statute,  to  shew  in  what  place  the  defendant  was  born  or 
ordained.  Also  it  seems  to  be  (z)  agreed,  that  a  mistake  of  the 
place  in  which  an  offence  is  laid,  will  not  be  material  upon  the 
evidence  on  *'  not  guilty"  pleaded,  if  the  fact  be  proved  at  some 
other  place  in  the  same  county. 

But  if  there  be  no  such  place  in  a  county  as  that  wherein  an 
offence  is  laid  in  an  appeal  or  indictment,  all  process  on  such  in- 
dictment or  appeal  is  made  void  by  the  statute  of  7  Hen.  5.  and 

9  Hen. 


(1)  If  there  be  two  vills  in  a  parish,  the  indict- 
ment need  not  shew  in  which  of  them  the  defend- 
ant lives    Sayer,  119.     Vide  also  Burrow,  337. 

(2)  In  cases  where  the  offence  consists  of  a 
single  fact/there  is  no  ditficulty  in  stating  where  it 
happened.  But  in  cases  under  the  act  of  39  Geo.  3. 
c.  85.  to  protect  uiasters  from  embezzlement  by 
servants  of  monej',  &c.  which  they  receive  in  the 
course  of  their  employ,  there  is  some  little  doubt 
■ivhich  is  the  proper  county  to  indict  in,  whether 
where  the  money  was  received,  or  where  the  receipt 
was  denied,  or  false  account  rendered,  when  these 
facts  happen  in  different  counties  ?  In  the  case  of 
The  King  v.  Hobson,  the  prisoner  received  the 
money  he  was  charged  with  embezzling  at  Shrews- 
burj',  in  the  county  of  Salop,  and  denied  the  re- 
ceipt of  it  to  his  master,  for  whose  use  he  was  en- 
trusted to  receive  it  at  Litchfield,  in  the  county  of 
Stafford.  It  was  objected  in  this  case  that  the 
venue  was  wrong  laid,  as  the  receipt  of  the  money 
was  lawful  in  the  county  of  Salop,  and  that  there 
Wiis  no  embezzlement  ujitil  he  denied  the  receipt 


of  it  in  the  county  of  Salop.  Upon  a  case  reserved, 
it  is  said  most  of  the  judges  thought  that  the  con- 
duct of  the  prisoner  in  not  accounting  with  his 
master,  but  denying  the  receipt  of  the  money,  was 
evidence  to  shew  that  the  original  taking  was  with 
intent  to  embezzle,  and  so  to  steal ;  and  some 
thought  the  offence  triable  in  either  county. — (l  E. 
P.  C.  Add.  xxiv.)  But  in  a  subsequent  case  of 
The  King  v.  Taylor,  where  the  prisoner  was  sent  to 
receive  money  over  Blackfriars'  Bridge  in  the 
county  of  Surrey,  where  he  received  it,  but  on  his 
return  to  his  master's  house  in  the  county  of  Mid- 
dlesex, he  there  denied  the  receipt  of  it,  it  was 
objected,  that  he  was  improperly  tried  in  Middle- 
sex, but  ought  to  have  been  tried  in  Surrey,  where 
he  received  the  money.  The  judges  there  held, 
that  the  receipt  of  the  money  being  a  lawful  act, 
there  was  no  embezzlement  until  he  gave  the  false 
account  in  Middlesex,  and  therefore  that  he  was 
properly  tried  in  Middlesex.  (3  Bos.  and  Puller, 
396.) 
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9  Hen.  5.  c.  1.  and  18  Hen.  6.  c.  12;  by  the  last  of  which  sta- 
tutes it  is  recited,  "  That  in  the  parliament  holden  in  the  ninth 
*•  year  of  Henry  the  Fifth  it  was  ordained,  for  that  many  people 
"  of  malice  cause  often  the  king's  liege  people  to  be  appealed  or 
"  indicted  in  divers  counties  of  treasons  or  of  felonies,  supposing 
"  by  the  said  indictments  or  appeals,  that  the  said  treasons  or  fe- 
"  lonies  were  done  in  a  certain  place  in  such  a  county,  &c.  where  9  Hen.  5.  c.  j. 
"  no  such  place  is  in  the  same  county,  that  the  process  of  the 
*'  same  shall  be  void;  and  that  the  indictors,  procurators,  and 
**  conspirators  shall  be  punished  by  fine,  &c.  by  the  discretion 
**  of  the  justices,  and  also  liable  to  writs  of  conspiracy:  and 
"  by  the  present  statute  the  above-recited  statute  is  made  jterpe- 
-tual." 

Sect.  85.  It  is  observable,  that  the  statute  made  in  the  ninth 
year  of  Henry  the  Fifth,  herein  referred  to,  seems  to  be  wholly 
omitted  by  Keble  and  Pulton,  who  have  no  other  statute  con- 
cerning this  matter  made  in  the  ninth  year  of  Henry  the  Fifth, 
excepting  the  first,  which  only  confirms  a  statute  made  in  the  se- 
venth year  of  the  same  king  concerning  appeals  and  indictments ; 
and  there  is  no  other  statute  whatsoever  in  the  seventh  {a)  year  («)  Q"-  VWe 

of  that  king  mentioned  in  Keble  or  Pulton,  but  only  one  which  ?,^u*  j",  %J' 
,°..  ^     ~  ,  ^       n  •      "^  •  .        Rutf  head's  Sta- 

requires  the  justices  berore  the  award  or  any  exigent  to  mquire  tutes. 

by  inquest  of  office,  whether  there  be   any   such  place   in  the 
county  as  that  wherein  an  oft'ence  is  laid  in  an  appeal  or  indict- 
ment.    But  this  statute  seems  only  to  extend  to  the  county  of 
Lancaster,  for  it  is  directed  to  the  chancellor  of  that  county,  and 
recites,  "  That  persons  had  been  indicted  and  appealed  in  places  /^^  wingate's 
falsely  alleged  in  the  said  county  ;'*  and  in  the  enacting  part  speaks  Abridgment  of 
only  of  **  justices  who  had  power  to  determine  felonies  in  the  said  *''^  Statutes, 
"  county;"  and  in  the  latter,  expressly  commands  the  said  chan-  of^.^'conspi-'^ 
cellor  to  "  cause  it  to  be  proclaimed  in  the  same  county,"  but  racy,"  s.  3. 
mentions  no  other.     From  all  which  I  see  not  how  it  can  extend  (^)  ^^^*-  ^^^: 
to  any  other  county;   and  yet  Wingate  in  his  {h)  Abridgment  racy?3^Talso 
makes  it  equally  extend  to  all  counties.     However,  (c)  Rastal  in  Ruffhead  Stat. 
his  collection  of  statutes  seems  to  have  set  down  the  very  statute  P-  ^^'^• 
which  is  referred  to  by  the  above  recited  statute  of  1 8  Hen.  6.  ^f^^^^^^t  ^' 
c.  12.  and  this  is  certainly  (d)  still  in  force.  F.  N.  B.  115. 

As  to  the  Fifth  Point,  viz.  Where  the  body  of  an  indict-  feedhTl'Ire 
ment  may  be  vitiated  by  false  or  improper  Latin,  or  the  use  of  now  to^be^ln  the 
English  instead  of  Latin,  I  shall  endeavour  to  shew,  English  tongue. 

Vide  infra,  s,  88. 

1.  Where  false  Latin  will  vitiate  an  indictment. 

2.  Where  a  word  which  is  not  Latin. 

3.  Where  such  faults  are  holpen  by  an  JfigU'ce. 

As  to  the  first  of  these  particulars,  viz.  Where  false  Latin  will 
vitiate  an  indictment. 

Sect.  86.  It  seems  to  be  holden  generally  in  some  (e)  books,  (e)  5  Coke,  121. 
that  no  false  Latin  will  vitiate  an  indictment.     And  it  seems  to  fnPc'k^^' 
be  holden  by  my  Lord  (/)  Coke,  that  an  indictment  shall  not  be  ui       "  ^' 
quashed  for  any  false  concord  between  the  substantive  and  the  Vide  Cro.  El. 
adjective,  an  pmfata  regi,  or  prccfato  regiuce,  because  though  the  ^^^;,^  ^^^ 
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(g)  Vide  Cm 
El.  108. 


expressions  be  incongruous,  yet  they  are  Latin  and  significant. 
Neither  do  I  find  this  opinion  denied  by  any  other  authority,  and 
therefore  I  leave  it  to  be  considered,  whether  it  may  not  still  be 
maintained,  especially  (g)  considering  that  the  sense  appears  as 
fully,  clearly,  and  expressly  from  such  Latin  as  if  it  had  been 
never  so  properly  expressed.  And  it  seems  also,  that  the  like 
(A)Yelv.  27,28.  reason  may  be  given  for  the  case  in  (A)  Yelverton,  wherein  an  in- 
dictment of  forcible  entry,  finding  that  the  defendant  unum  mes- 
suagium  ingressum  fecit,  without  adding  the  word  in  before  mes- 
siiagium,  was  adjudged  good;  but  it  is  said  in  the  book,  that  this 
is  not  false,  though  it  be  not  fine  Latin ;  by  which  it  seems  to  be 
implied,  that  if  it  had  been  false  Latin,  it  might  have  vitiated  the 
indictment. 

However,  it  seems  to  be  settled  at  this  day,  that  an  indictment 
against  two  or  more,  laying  the  fact  charged  against  them  in  the 
singular  number,  is  insufficient;  as  where  it  finds,  that  A.  and  B. 
insult  urn  {i)  fecit;  the  reason  whereof  perhaps  may  be  this,  that 
it  appears  somewhat  doubtful  upon  the  face  of  the  indictment 
whether  the  jurors  intended  to  charge  more  than  one,  because 
the  fact  is  laid  in  the  singular  number,  which  it  seems  absurd  to 
apply  to  more  than  one,  and  therefore  the  indictment  is  insuffi- 
cient for  its  uncertainty.  As  to  (k)  Ful wood's  case,  wherein 
Croke  reports  the  contrary  to  have  been  resolved,  it  is  certain, 
that  the  verb  in  the  record  is  in  the  plural  number.  And  as  to 
the  (/)  cases  wherein  faults  of  this  kind  have  been  amended  in 
original  writs,  as  tenent  conventiojiem  for  teneant,  and  such  like, 
it  may  be  answered,  that  those  emendations  were  made  by  virtue 
of  the  statutes  of  (m)  Amendments,  which  extend  not  to  criminal 
proceedings.  And  as  to  the  case  in  (n)  Bulstrode's  Reports, 
wherein  it  is  said  to  have  been  resolved,  that  an  indictment  of 
felony  against  more  than  one  in  the  singular  number  was  amended, 
and  thereupon  the  defendants  were  adjudged  to  be  hanged,  it 
may  be  answered,  that  it  doth  not  appear  in  what  part  of  the  in- 
dictment the  singular  number  was  put  for  the  plural;  neither  is 
the  said  resolution,  in  whatsoever  sense  it  be  taken,  reconcilable 
with  the  later  authorities,  as  shall  be  more  fully  shewn  under  the 
twelfth  point. 

But  it  is  said  (o),  that  a  fault  of  this  kind  is  made  good  by  the 
grand  jury's  finding  the  indictment  billa  vera  against  one  of  the 
defendants  only,  the  reason  whereof  perhaps  may  be  this,  that 
the  uncertainty  of  the  indictment  is  supplied  by  such  an  indorse- 
ment. But  this  seems  contrary  to  the  authorities,  relating  to 
this  matter,  cited  in  the  second  section.  Also  it  hath  been  ad- 
judged (/>),  that  where  a  bill  of  indictment  lays  the  fact  in  the 
plural  number  against  two,  and  it  is  found  billa  vera  as  to  one  of 
them  only,  it  is  good;  and  yet  the  verb  in  the  plural  number  in 
the  record  must,  after  such  a  finding,  be  applied  only  to  one  per- 
son :  but  to  this  it  may  be  answered,  that  there  is  no  uncertainty 
either  in  the  bill  or  the  indorsement.  Also  it  hath  been  ad- 
judged (g),  that  the  word  solvet  instead  of  solvat  is  not  fatal  in  a 
judgment,  but  that  a  new  one  shall  be  given. 

As  to  the  second  particular,  viz.  Where  the  use  of  a  word 
which  is  not  Latin,  will  vitiate  an  indictment. 

Sect. 


(t)  Rex  r\  Dob- 
son,  Hil.  3  Geo. 
1. 

2  Keblc,  51. 
Vide  Cro.  Car. 
46.5.  573. 
Cro.  i:i.  754. 
(k)  Cro.  Car. 
489. 


(/)  2  Vent.  173. 

Yelv.  224.  223. 

2  Saunders,  38, 

C.  Jac.  306. 

369. 

(m)  Salk.  51, 

52. 

6  Modern,  268. 

(n)  2  Bulst.  35. 


(o)  2  Keb.  51. 
(p)C.Car.464, 
465. 

See  also  Rex  v. 
Fieldhouse, 
Cowper,  325. 
where  billa  vera 
■was  indorsed  as 
to  one  distinct 
count  of  an  in- 
dictment, and 
ignoramus  as  to 
the  rest,  and 
held  good. 
(</)  1  Sid.  219. 
2  Hale,  169, 
170. 

2  Stra.  870. 
Bar.  K.  B.  24. 
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Sect.  87.  It  seems  generally  agreed  (r),   that   an   indictment  (r)  c.  Eliz.  85. 
wholly  in  English  is  void.     This  seems  to  depend  upon  the  sta-  9^'^^^^^'lf' 
tute  of  36  Edw.  3.  c.  15.  by  which  it  is  enacted,  "  That  all  pleas  ffuttse!^  Sed 
"  which  be  pleaded  in  any  of  the  king's  courts  shall  be  entered  vide  Cowper, 
"  and  enrolled  in  Latin."     And  from  hence  it  seems  clearly  to  fol-  fl^^  j.,j^  ^^^ 
low,  that  if  any  material  part  either  of  the  body  or  caption  of  an  ^„)  i*Sid^i75.' 
indictment  be  expressed  in  a  word  which  is  not  Latin,  as  by  the  Salkdd,  370. 
word  (s)  erectaverunt,  instead  of  erexerunt,  or  (t)  brachia  sua  dex-  |^^  T'deaSalk. 
tra,  instead  of  brachio,  or  (?/)  prcdsentant,  existit  instead  of  prtB-  DoJg.  194^ 
sentat.  the  indictment  is  insufficient  (except  in  some  special  cases  (x)  8C0.  i59. 
hereinafter  set  forth) ;  for  no  one  can  say,  that  the  bare  giving  a  ^^^^1^*:  ^^' 
Latin  termination  to  a  word  unknown  in  that  language  can  make  n.  Bend.  33. 
it  become  Latin ;  and  if  the  want  of  one  material  word  may  be  1  And.  24. 
supplied,  why  not  the  want  of  two,  and  so  on?     It  hath  indeed  l^^V^^!-^'  ^* 
been  (.r)  holden,  that  a  fault  of  this  kind,  as  "  imaginavit"  for  q^  ^h^,  45^. 
"  imagwatus  est"  "  ava"  for  *'  avits/'  is  amendable  in  an  original  (2)  1  Salk.  51, 
writ,  which  yet  is  denied  by  others,  if  it  be  in  a  substantial  (i/)  ^• 
part.     However,  it  seems  certain,  that  such  amendment  must  yidc  sup.  s.  86. 
depend  upon  the  statute  of  Amendments,  which  extend  (z)  not 
to  criminal  proceedings. 

Also  it  seems,  that  it  is  no  less  a  fault  to  make  use  of  a  word 
which  is  proper  Latin  in  another  sense,  whether  entirely  different, 
or  of  a  much  larger  extent,  than  that  in  which  it  is  used,  as  of 
the  word  (a)  coliis  for  colli,  or  (b)  mala  ars  for  venejicium.     Also  (o)  1  Bulst.  109. 
it  seems  agreed,  that  an  abbreviation  not  justified  by  legal  usage,  ^)^  ^^^^  ^^• 
as  (c)  dno.  without  a  dash,  for  domino,  (d)  R.  Rs.  for  regni  regis;  Latch.  156.  * 
or  the  expression  of  a  number  of  figures  that  are  not  (e)  Roman,  (c)5  Sid.  175. 
is  equally  fatal  as  it  would  have  been  wholly  to  have  omitted  ^'^.^  ^^^^'''l^^' 
what  you  endeavour  in  such  manner  to  express.     Also  it  hath  \  gidt  40. 
been  (f)  adjudged,  that  an  inquisition  finding  that  J.  S.  seipsum  3  Keble,  30i. 
emersit,  &c.  is  insufficient;  because  emergo  doth  not- signify  to  put  ^  Jf  ^-  ^5^|* 
into,  but  to  rise  out  of  the  water,     (g)  Also  it  is  said,  that  an  ( /)  2  Lev.*i40. 
indictment  has  been  quashed  for  the  words  pace  regia  instead  of  3  Mod.  100. 
pace  regis :  but  it  appears  not  what  was  the  nature  of  the  indict-  ^:  ^'  ^*  ^^-  *• 
ment,  nor  in  what  part  of  it  these  words  are  used,  and  therefore  /„\  j  gy,  140. 
I  would  suppose  it  to  have  been  in  such  part  of  some  indictment 
wherein  those  expressions  are  so  material  that  they  cannot  be 
rejected  as  surplus  and  immaterial;  for  it  seems  to  be  a  settled 
rule,  that  nothing  which  may  be  so  rejected  shall  vitiate  an  in- 
dictment ;  as  where  the  year  of  the  Lord  is  written  in  common 
(h)  figures,  but  the  year  of  the  king  is  well  expressed;  or  where  (h)  1  Salk.  195. 
an  indictment  is  said  to  be  taken  before  J.  S.  and  J.  N.  (i)  duo  h)c\J^\oQ 
justiciariisy  &c.     Also  it  seems,  that  the  use  of  a  word  which  is  q^^  2  jon!  59,  * 
not  proper  Latin,  as  (k)  contrafacere,  for  counterfeiting,  may  be  60, 
made  good  by  precedents.     And  there  can  be  no  doubt  but 
that  (/)  terms  of  art,  which  are  necessary  in  all  indictments,  as  (0  Dalt.  c.  141. 
felonia,  murdrum,  burglaria,  and  such  like,  are  good,  though  they  ^^  ^^^^'  ^^^' 
be  not  good  classical  Latin;  for  they  are  of  such  a  complex  and 
peculiar  signification  as  no  proper  Latin  word  will  come  up  to. 
Also  it  hath  been  (m)  adjudged  that  a  literal  translation  of  a  sta-  (m)€Lev.jWl. 
tute  into  Latin  is  sufficient,  if  intelligible,  let  it  be  never  so  in- 
elegant; as  where  it  set«  forth  that  the  defendant  super  caput 

suum 
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2  Hale,  169. 


(n)  Cro.  Eliz. 


suum  proprium  did  forge,  meaning  that  he  did   it  of  his  own 
head.  (1) 

As  to  the  third  particular,  viz.  What  faults   of  this  kind  are 
holpen  by  an  Anglic^, 

Sect.  88.  It  seems  to  be  holden  generally  in  some  books,  that 
the  use  of  the  word  which  is  either  not  Latin  at  all,  or  not  Latin 
in  the  sense  in  which  it  is  used,  may,  in  many  cases,  be 'holpen 
by  an  Aiiglice,  as  (w)  erectaverunt,  Anglic^  did  erect ;  (o)  retesy 
s^Bdst'Tzs^^*  ^"S^^^^  ^^^^ '  (P)  Prices,  Anglid  skins  ;  ollis  (q)  (eriis,  Anglict 
seeras  contrary,  brass  pots.  But  to  this  it  may  be  answered,  that  as  to  the  three 
(p)  1  Sid.  318.  first  of  these  instances,  what  is  said  concerning  this  matter  is 
O^^iilv^gg^'  ^"^y  spoken  of  by  the  bye,  and  did  not  come  into  judgment ; 
129.  204.     *     and  as  to  the  last  of  them  it  may  be  said,  that  it  doth  not  concern 

1  Sid.  98.  318.    a  criminal  proceeding,  but  a  civil  action,  and  that  after  a  verdict; 
Raymond  5.      and  if  the  purport  of  it  be,  that  an  Andkh  helps  the  use  of  a 

3  Lev.  o3o.  11-T*'  •  r  111 

10  Co.  130.133.  word  that  is  not  JLatm  in  an  action  or  trover,  though  damage  be 
(i)  Keble,  779.  expressly  given  for  it,  it  is  contradicted  by  many  other  express  (r) 
resolutions,  in  which  it  seems  to  have  been  taken  as  a  settled 
rule,  that  where  damages  are  expressly  given  for  a  thing  ex- 
pressed by  a  word  that  is  not  Latin,  it  is  no  way  helped  by  an 
Anglict.  Also  it  hath  (s)  been  adjudged,  that  an  indictment 
for  taking  octo  discas,  Anglict  dishes,  is  insufficient ;  and  this  is 
agreeable  to  what  is  laid  down  as  a  settled  rule  in  many  {t)  books, 
viz.  That  where  there  is  a  proper  Latin  word  for  the  thing  in- 
tended to  be  expressed,  no  Anglict  will  help  an  improper  one, 
as  it  will  do  where  there  is  (w)  no  proper  Latin  word,  because, 
in  such  a  case,  there  is  such  a  necessity  either  to  use  a  feigned 
one  or  none  at  all.  Also  it  hath  been  adjudged,  that  where  there 
is  a  proper  Latin  word,  an  Anglict  cannot  make  good  use  of  any 
other  either  in  a  more  (v)  special  or  {x)  extensive  signification 
than  the  Latin  language  will  bear,  as  to  make  the  words  {y) 
**  malas  artes''  signify  witchcraft,  or  (2)  "  riscus"  a  box  full  of 
linen,  or  (a)  "fulcrum  tecti^  a  field  bed  with  a  tester  and  cur- 
tains; in  which  case  the  judges  will  take  {b)  no  manner  of  notice 

2  Roll.  254,255.  of  what  comes  under  the  Anglich  beyond  the  strict  signification 
i^Vi'?*;''.     of  the  Latin. 

loO.  lo2,  lo3. 

(6)  Cro.  Jac.  665,  664.     2  Roll.  254,  255.     10  Coke,  130.  132, 133. 

Vide  observa-  The  use  of  the  Latin  language  in  law  proceedings  is  now  abo- 
^'a't'"'"'"?"^  lished;  for  it  is  recited  by  4  Geo.  2.  c.  26.  that  many  and  great 
322.  Barnardis-  niischiefs  do  frequently  happen  to  the  subjects  of  this  kingdom 
Ion,  K.B.177.  from  the  proceedings  in  courts  of  justice  being  in  an  unknown 
language,  &c.  &c.  and  it  is  therefore  enacted,  "  That  all  pro- 
"  ceedings  whatsoever  in  any  courts  of  justice  in  England,  and 
"  in  the  court  of  exchequer  in  Scotland,  and  by  6  Geo.  2.  c.  14. 
"  s.  5.  in  Wales,  and  Berwick  upon  Tweed,  which  concern  the 
"  law  and  administration  of  justice,  shall  be  in  the  English  tongue 

"  and 


(t)  Noy,  85. 
Latch.  156. 
March,  16.  60. 
1  Jones,  144. 
10  Coke,  133. 
Vide  1  Lev.  204. 
1  Sid.  318. 
Yelv.  68. 
(u)  Co.  131. 
Noy,  85. 
Latch.  156. 
March,  16. 
1  Sid.  81. 
1  Jones,  144. 
(t))  Noy,  85. 
1  Sid.  60.  81. 
(i)  Cro.  Jac. 
664,  665. 
(y)  Noy,  85. 
Latch.  156. 
1  Jones,  144. 
(s)  Cro.  Jac. 
664,  665. 


261.  268.  298. 
271.  SS^.ti36. 


(1)  The  word  indicari  instead  of  indictari,  and 
destrictionem  instead  of  destructionem,  have  been 
thought  fatal,  Parker's  Case,  Hutton,  56.  So  also 
austrialia,  as  a  description  of  the  South  Sea  Com- 
pany, instead  of  australia,  has  been  adjudged  fatal. 
Strange,  787.  Ld.  Rajm.  1515.  But  in  the  case 
of  the  King  t.  Beach,  Lord  Mansfield  said,  that 


the  court  had  looked  into  all  the  cases  upon  the 
subject,  and  that  the  true  distinction  is,  even  in  the 
case  of  a  variance,  that  where  the  omission  or  ad- 
dition of  a  letter  does  not  change  the  word  so  as  to 
make  it  another  word,  it  is  not  material.  Cowp. 
230.     Douglas,  194. 
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**  and  language  only,  and  not  in  Latin  or  French,  or  any  other 
**  tongue  or  language  whatsoever,  and  shall  be  written  in  such 
**  a  common  legible  hand  and  character  as  the  acts  of  parliament 
"  are  usually  ingrossed  in,  8lc.  and  in  words  at  length,  and  not 
**  abbreviated,  and  all  persons  oifending  against  this  act  shall 
**  forfeit  fifty  pounds  to  any  person  who  shall  sue  for  the  same. 

But  by  6  Geo.  2.  c.  14.  s.  5.  "  Law  proceedings  may  be 
*•  written  or  printed  in  the  like  way  of  expressing  numbers  by 
"  figures,  as  have  been  commonly  used,  and  with  such  abbrevia- 
"  tions  as  are  now  commonly  used  in  the  English  language.  Nor 
"  shall  the  penalty  aforesaid  be  extended  to  the  expressing  the 
*'  proper  or  known  names  of  writs  or  other  process  or  technical 
*•  words  in  the  same  language  as  hath  been  commonly  used. 
•*  Nor  shall  this  act  extend  to  the  certifying  proceedings  in  the 
**  court  of  admiralty  ;  nor  by  6  Geo.  2.  c.  6.  to  the  court  of  re- 
**  ceipt  of  exchequer  in  Scotland." 

As  to  the  Sixth  Point,  viz.  Where  the  offence  indicted  may 
be  laid  jointly,  and  where  severally  ;  and  where  both  jointly  and 
severally  ;  and  where  the  offences  of  several  persons  may  be  laid 
in  one  indictment. 

Sect.  89.  It  seems  certain  at  this  day,  that  notwithstanding  the 
offence  of  several  persons  cannot  but  in  all  cases  be  several,  be- 
cause the  offence  of  one  man  cannot  be  the  offence  of  another,  but 
every  one  must  answer  severally  for  his  own  crime,  yet  if  it  wholly 
arise  from  any  such  joint  act  which  in  itself  is  criminal,  without 
any  regard  to  any  particular  personal  default  of  the  defendant,  as 
the  joint  (c)   keeping   of  a   gaming-house,  or  the  (d!)  unlawful  rj;     ^1^^ 
hunting  and  carrying  away  of  a  deer,  or  (e)  maintenance,  or  {f)  adj.  Trin.  i. 
extortion,  &c.  the  indictment  or  information  may  either  charge  Geo.  i. 
the  defendants  jointly  and  severally ;  as  thus,  '* quod  (g)  custodi-  l^u\°\?/' 
verunt,  et  uterq.  eorum  custodlvk ;"  or  "  quod  {h)  asportaverunt,  (d)Re!cv. 
et  eorum  uterq.  asportavit ;"  or  may  charge  them  jointly  only,  Hawkins,  adj. 
without  charging  them(i)  severally,   because  it  sufficiently  ap-  fjjf  \^^^' ^q^ 
pears,  from  the  construction  of  law%  that  if  they  joined  in  such  (/)Salk.  382. 
act,  they  could  but  be  each  of  them  guilty;  and  from  hence  it  (^)Rexu. 
follows,  that  on  such  indictment  or  information  (A;)  some  of  the  ^'"'O"^*."^- 
defendants  may  be  acquitted,  and   others  convicted  ;  for  the  law  2  Geo.  1*. 
looks  on  the  charge  as  several  against  each,  though  the  words  of  i^^  Mod.  Sob. 
it  purport  only  a  joint  charge  against  all.  ^  ^^/^  ^'    . 

M.  S  Geo.  1.  (i)  Rex  v.  Williams,  adj.  M.  10  Annas.  Bear  v.  White,  4  Will.  3.  C.  Car.  380,  381. 
2  R.  Abr.  707.  48.  708.  Con,  2  Roll.  345.  Palm.  S67 ,  368.  (k)  2  R.  Abr.  707.  48.  708.  Bear 
V.  White,  4  Will.  3.     10  Mod.  63.     Foster,  SW. 

But  where  the  offence  indicted  doth  not  wholly  arise  from  the  (Z)2R.  Ab.si. 
joint  act  of  all  the  defendants,   but  from  such  act  joined  with  ^  Mod.  i80. 
some  personal  and  particular  defect  or  omission  of  each  defend-  Cwifirme^d  ^ 
'ant,  without  which   it  would  be  no  offence,  as  the  following  a  Strange,  623, 
joint  trade  without   having   served    a  seven   years   apprentice-  2  Sess.Cas.221. 
ship   required   by    the  statute,   in    which   case  it  must    be   the  Ba^nlr'dfK.B. 
particular  defect  of  each  trader  which  must  make  him  guilty,  96. 
and  one  of  them  may  offend  against  the  statute,   and  the  others  See  also  Burr, 
not,  the  indictment  or  information  (/)  must  charge  them  severally  LdRaym.1572. 
and  not  jointly  ;  for  it  is  absurd  to  charge  them  jointly,  because  But  this  last  case 
the  ofi'cnce  of  each  defendant  arises   from  a  defect  peculiar  to  '» said  not  to  be 

himself.  '^"- 


ux. 
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{  ^  2  R  Ab      himself.   And  for  the  like  reason  a  joint  indictment  against  seve- 
Burr.  984. 8  K     ^^^>  ^^^  "^^  C'")  repairing  the  street  before  their  houses,  hath  been 
quashed  (I). 

(")  sKAb.'si!  ^"t  I  do  not  find  it  settled  in  what  cases  several  offences  of 
Salkeld,  382.  several  persons  may  be  joined  in  one  indictment ;  for  in  some  (w) 
1  Vent  sot  b<^o^s  indictments  against  several  for  offences,  as  for  recusancy, 
(p)2R.Abr.  (o)  following  a  trade  without  having  served  an  apprenticeship, 
81.  not  (p)  repairing  the  streets,  &c.  are  mentioned  without  any  ex- 

(q)  St^le,  245.     ception  on  this  account.     And  it  is  holden,  that  one  indictment 

(r)  btyle,  o\2.  '•,.  ..  ^  ./v-  ••  r        •  ,  •,• 

(s)  C.  Jac.  647.  ^gamst  two  justices  for  not  (q)  mquning  of  a  not,  and  an  mdict- 

1  R.  Abr.  781.  ment  against  two  persons  for  speaking  of  the  same  (r)  words, 
f  bTi'  15^  ™^^  ^^  maintained  ;  and  yet  it  is  (s)  agreed  that  one  action  lies 

2  Burr.  984.  ^^^  agaiust  several  for  the  same  words.  Also  in  (t)  Roll's 
(0  2  Roll.  164.  Reports  an  indictment  against  several  for  having  inmates  in  their 
(u)  6  Mod.  210.  houses  is  said  to  have  been  quashed  because  it  was  but  one  joint 

Strange,  623.       •     ,-  .  ,  ,i         ,  i  i  i  % 

870.  921.  indictment  agamst  them  all,  whereas  there  ought  to  have  been 

2  Ld,  Rayra.  several  indictments  against  them.     Also  in  the  sixth  (u)  Modern 

2^S^s  C     ^8  ^^P^rts,  an  indictment  against  several  for  the  neglect  of  a  day 

154.  *  *  of  fasting   appointed  by    proclamation,  is   said    to   have    been 

2  Bar.  K.  B.  quashed  for  the  like  reason.     And  this   is  certainly  the  most 

S^d^^d  B  agreeable  to  the  rule  of  bringing  actions  upon  penal  statutes, 

985.  *  wherein  several  offences  shall  not  be  joined,  except  it  be  in  re- 

(x)  B.  Join,  in  spect  of  some  one  thing  to  which  all  of  them  have  a  relation  ;  as 

^^^'""Ai''  ^^'     where  several  (x)  join  in  a  suit  in  the  (y)  admiralty  for  a  contract 

100.  108.  ,       .  .    ^   '•J       .  .   .  ^'^^  .-i  ^ 

F.  N.  B.  171.     ^^  land,  or  in  procuring  or  giving  an  untrue  verdict,  or  are  privy 

F.  Dec.  tant.  1.  to  one  another  (z)  in  maintenance  of  the  same  cause. 

4.  6.  8,  9. 

(y)  Qu.  Dyer,  159.    (z)  B.  Maint.  26.  52. 

As    to    the  Seventh  Point,  viz.  Whether  the  words  vi  et 
armis  be  in  any  case  necessary  in  the  body  of  an   indictment  at 
/  V  A.  ,      ..«   common  law. 

(a)  C.  Jac.  473. 

Skinner,  426.  Scct.  90.  It  is  taken  for  granted  in  some  (a)  books,  that  they 

??*''f'i^^*  were  necessary  at  common  law  in  all  indictments  for  offences 
See  the  books  which  amouut  to  an  actual  disturbance  of  the  peace,  as  rescouses, 
cited  in  the  next  and  assaults,  and  such  like;  yet  I  do  (6)  find  it  agreed,  that  they 
sect,  qu.sup.  c.  ^yere  ever  necessary  in  such  indictments  wherein  it  would  seem 
(6)Yetseeprea.  absurd  to  put  them  in,  as  in  indictments  for(c)  conspiracies,  {d) 
37  H.  8.  8.  cheats,  slanders,  escapes,  and  such  like,  or  (e)  nuisances  commit- 
^^}  ^'^*  ^'^^'  ted  in  a  man's  own  ground. 
Dalt.  c.  311.    (d)  1  Keb.  562.     Dalt.  c.  131.     (e)  Popbam,  206.     Cro.  Car.  377. 

However,  there  can  be  no  doubt  but  that  the  omission  of  them 
in  indictments  of  this  kind  is  made  good  by  the  statute  of  37 
Hen.  8.  c.  8.  by  which  it  is  recited  "  That  in  all  indictments  of 
"  felony  and  trespass,  and  divers  others,  it  was  common  to  use 

'*  the 

(l)  Several  defendants  cannot  be  joined  in  one  Cas.  24.     But  in  the  case  Rex  v.  Benfield  anf 

indictment  for  perjury  j  for  perjury  is  a  separate  Saunders,  E.  S3  Geo.  2.  on  an  information  against 

act  in  each  ;  and  one  may  be  desirous  to  have  a  both  for  the  same  libel,  it  was  held  good  ;  and  the 

oerturrari,  and  the  other  not ;  and  the  jury  on  the  case  of  the  King  v.  Clendon,  held  not  to  be  law, 

trial  of  all  may  apply  evidence  to  all  that  is  but  Burrow,980.  And  where  goods  are  obtained  under 

evidence  against  one,  Strange,  921.     So  also  in  false  pretences,  if  the  false  pretence  is  conveyed  by 

Rex  V.  Clendon,  and  others,  where  two  were  joined  words  spoken  by  one  defendant  in  the  presence  of 

in  the  same  indictment  for  an  assault,  the  court  others,  who  are  acting  in  concert  together,  they 

held    they  were  distinct   offences,  Strange,  870.  may  be  all  indicted  jointly,  Rex  t;.  Young  and 

Ld.  Raymond,  1572.     Bar.  K.  B.  337.     2  Sess.  others,  3  Terra  Rep.  98. 
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**  the  words  vi  et  armis,  and  in  divers  of  them  to  declare  the  man- 
"  ner  of  the  force  and  arms,  that  is  to  say,  vi  et  armis,  videlicet, 
*'  banilis,  cultellis,  arcubus  et  sagittis,  or  other  such  like  words, 
**  where  in  truth  the  parties  indicted  had  no  such  weapons  at  the 
"  time  of  the  offence,  yet  for  lack  of  such  words  the  said  indict- 
"  ments  were  taken  as  void,  and  had  been  avoided  by  writ  of 
"  error  or  plea,  &c."  and  thereupon  it  is  enacted,  "  tliat  these 
**  words  vi  et  armis,  videlicet,  cum  haculis,  cultellis,  arcubus  et  sa- 
*'  gittis,  or  other  such  like,  shall  not  of  necessity  be  put  in  any 
"  indictment  or  inquisition ;  nor  shall  the  parties  indicted  have  any 
**  advantage  by  writ  of  error  or  plea  or  otherwise,  to  avoid  any 
'*  such  indictment  or  inquisition  for  the  want  of  these  or  the  like 
*'  words ;  but  that  the  same  inquisitions  and  indictments,  and 
"  every  of  them,  lacking  the  said  words,  or  any  of  them,  shall  be 
"  adjudged  as  effectual  to  all  intents,  constructions,  and  pur- 
"  poses,  as  the  same  inquisitions  and  indictments  having  the 
**  same  words  in  them." 

Sect.  91-   But  notsvithstanding  this  statute  seems   to  be  so 
express  as  to  all  indictments,  yet  it  is  {f)  holden  in  many  books,  (/)S.P.C.  94. 
that  indictments  for  trespass,  and  such  like,  are  still  insufficient  ^  ^1'?^' 
without  the  words  vi  et  armis  {!);  and  many  indictments  have  i  Butst.  200. 
accordingly  been  quashed  for  want  of  them,  w^here  they  are  not  iLevinz,  126. 
implied  in  some  others,  as  (g)  rescussit,  or  (h)  manu  forti,  &c.  X^^^'l^l' 
But  it  seems  difficult  to  assign  any  reason  for  these  opmions,  un-  videPoph.206. 
less  it  be,  that  because  the  enacting  part  of  the  statute  says,  that  the  C.  Ca.  377,378. 
words  "  vi  et  armis,  videlicet,  cum  baculis,  cultellis,  &c."  are  not  1^2^'/ 208^^^ 
necessary,  &c.  the  meaning  was  only  to  take  away  the  necessity  2  Hale,  117. 
of  those  superfluous  words  baculis  et  cultellis,  &c.  but  not  of  the  (h)  Dalt.  c.  131. 
words  vi  et  armis,  where  they  are  proper  and  pertinent.     But 
to   this  it  may  be  answered,  that  the  preamble  seems  to  com- 
plain of  the  opinion  that  the  words  vi  et  armis,  whether  put  by 
themselves,  or  used  with  those  other  words,  were  in  any  case 
thought  necesssry  in  indictments  ;  and  it  is  most  natural  so  to 
explain  the  enacting  part  of  a  statute  as  to  make  it  extend  to  all 
the  mischiefs  complained  of  in  the  preamble  ;  besides,  the  enact- 
ing part  of  the  statute  is  express,    "  that  indictments   without 
*'  these  words,  vi  et  armis,  videlicet,  baculis,  cultellis,  arcubus  et 
"  sagittis,  or  any  of  them,  shall  be   as  effectual  as  if  they  had 
**  been  comprised  in  them  ;"  and  surely  the  words  vi  et  armis 
cannot  but  be  comprehended  under  these  words,  '*  or  any  of  them." 

It  is  said  (z)  indeed  in  Levinz*s  Second  Reports,  that  the  words  (i)  Rex  v.  Mar- 
vi  et  armis  are  still  necessary,  because  without  them  there  can  be  riot,  2  Lev.  221. 
no  capiatur  entered,  nor  fine  to  the  king  ;  but  this  is  in  efiect  to        ^"' 
contradict  the  statute,  which  says,  "  that  an  indictment  without 
^'  those  words  shall  be  as  effectual  to  all  intents,  constructions,  (jk)  C.  Jac.  47?, 
"  and  purposes,  as  an  indictment  with  them."     Besides,  will  any  ^P' 
ene  say,  that  there  can  be  no  capiatur  nor  fine  to  the  king  upon  345^    *  *^' 
mdictments  of  cheats,  conspiracies,  and  such  like  ?  wherein  yet  it  2  Bulst.  208. 
seems  to  be  agreed,  that  those  words  are  not  necessary.     And  P^'*:  ^•,,^^/* 
agreeably  hereto,  the  court  of  king's  bench  has  (k)  often  refused  ^.^Tmsos! 

to    *  ' 
(1)  Iti  an  indictment  for  a  riot  the  words  vi  et      B.  138.     2   Sess.  Cas.  13.     Cro.  Car.  345.  47^. 
«nm5  are  implied  in  the  words  riotost  ces$emnt,fre-      Styles,  12.     3  Peer.  Will.  464. 
genmt,  et  pr<»traverwtt.    'StttBge,834.     Bar.  K. 
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(0  See  Lord  ^^  quash  indictments  of  trespass  for  want  of  tliose  words.     How- 

Hardwicke's  cver,  it  is  Certainly  safe  and  advisable  to  make  use  of  them  where 

opinion  upon  they  are  proper  and  pertinent,  if  it  be  to  no  other  purpose  than 

Jhecifof"  to  aggravate  the  Offence  (/). 

Hex  V.  Burridge,  3  Peer.  Wras.  493. 

As  to  the  Eighth  Point,  viz.  Whether  it  be  necessary  in  the 
body  of  an  indictment  at  common  law  to  lay  the  offence  contra 
pacem, 

(OT)3Keb.49o.  Sect.  92.  Inasmuch  as  all  offences  whatsoever  which  are  sub- 
2  Bnlst^258  J^^^  ^^  ^  public  prosccutiou  seem  in  general  to  be  so,  as  they  are 
2  Hale,  188.  breaches  of  the  law,  and  in  that  respect  tend  to  the  disturbance 
See  the  cases  of  the  quiet  and  peaceable  government  of  the  king  over  his  people^ 
[owing"plrt^o^f '  ^^  seems  to  be  a  good  general  (m)  rule,  that  no  indictment  or  in 
this  section,  and  formation  for  an  offence,  capital  or  not  capital,  against  the  com 
Cro.  £liz.  186.  mon  law  or  statute,  can  be  good,  except  it  expressly  suppose  such 
6  Modern,  128.  Qffgnce  to  have  been  done  against  the  peace  of  the  king  or  kings 
in  whose  reign  (1)  or  reigns  it  was  committed. 

(n)  Co.  Ent.  And  accordingly  I  find,  that  every  precedent  of  an  indictment 

foTco  Ent  ^"  Coke's  Entries,  whether  for  (n)  treason,  or  (o)  felony,  or  {p) 
351, 352.  355,  inferior  offences,  expressly  lays  the  offence  against  the  peace  of 
356. 358,  359.  the  king,  except  only  in  four  instances  :  the  First  whereof  is  of 
352^° "^361  ^"  indictment  for  a  {q)  nuisance  for  not  repairing  the  highway; 
362.'  *  '  which  if  it  may  be  maintained,  seems  to  depend  chiefly  on  this 
(9)Co.Ent.358.  reason,  that  the  offence  is  of  such  a  nature  that  a  man  may  be  as 
(r)2n^ AhT^'  ^^^^  g"^^^y  ^^  ^^  ^"  *"s  own  ground  as  in  that  of  another ;  and 
8^83.  ^'  therefore  it  hath  been  (r)  holden,  that  it  needs  not  be  laid  against 
Con.  Cro.  Car.  the  peace,  because  the  laying  it  in  such  manner  may  seem  to  imply 
•  somewhat  of  force  or  trespass  against  the  person  or  possession  of 

another  :  but  it  seems  difficult  to  reconcile  this  opinion  with  those 
many  resolutions  taken  notice  of  in  the  following  part   of  this 
section,  by  which  indictments,  for  want  of  these  words  contra 
pacem,  have  been  adjudged  insufficient,  where  the  offences  could 
on  no  other  account  be  said  to  be  against  the  peace  than  as  they 
(s) Co.  Ent.253.  were  breaches  of  the  law,  as  all  nuisances  certainly  are.     The  (s) 
Second  of  the  said  instances  in  Coke's  Entries  is,  of  an  indict- 
(t)Co.Ent.254.  mgnt  of  homicide  by  misadventure;  and  the  Third  it)  of  an  in- 
dictment of  homicide  in  self-defence ;  but  these  precedents,  if 
they  may  be  maintained,  seem  to  depend  chiefly  on  this  reason, 
that  such  offences  are  supposed  to  be  owing  rather  to  the  misfor- 
(u)  Co.  Ent.       tune  than  to  the  fault  of  the  party.     And  the  (w)  Fourth  of  the 
^^^'  said  instances  is,  of  an  indictment  of  perjury  on  the  statute  which 

concludes  in  contemptum  regincZy  S^c.  et  contra Jormam  statuti,  with- 
(x)  Rastal,  <i63.  out  adding  contra  pacem.    But(j:)  Rastal's  Precedents,  both  of  in- 
dictments of  felony  and  of  inferior  offences,  do  as  often  omit  the 
words  contra  pacem  as  make  use  of  them.     However,  certainly 
the  much  greater  number  of  precedents  expressly  conclude  contra 
pacem;  and  the  authority  of  these  is  much  strengthened  by  those 
many  cases  in  the  Reports  wherein  indictments  and  informations 
r«)2R  Abr  82    ^PP^ar  to  have  been  quashed  for  want  of  the  words  contra  pacem; 
(«)  1  Mod.  8.     as  indictments  and  informations  for  (y)  barratry,  (z)  forgery,  (a) 

retaining 

(1)  Confirmed  by  all  the  judges,  Rex  v.  Lookup,  Burr.  1901.    . 
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retaining  a  servant  without  a  testimonial  from  his  last  master,  (b)  (b)  3  Keb.  790. 
following  a  trade  without  having  served  an  apprenticeship,  (c)  J  MoJexnl'igs! 
erecting  a  cottage,  (d)  assault  and  battery,  &c.  (c)  1  Keb.'474. 

^  (d)  2  Keb.  36.  779.     Yelverton,  66. 

But  it  seems  clear  from  all  the  precedents,  that  neither  an  in-  (e)  Rastal,  409. 
formation  (e)  qui  tarn  on  a  penal  statute,  nor  an  information  by  ^.^'^^^^'If^' 
the  king  for  an  (/)  intrusion,  or  other  (g)  wrong  of  a  civil  nature  ^^  372, 393  ' 
done  to  his  lands,  goods,  or  revenues,  need  the  words  contra  (/)  Rastal,4i2. 

^^..r..  Co.  Ent.372. 

pacem.  3^^ 

(g)  Rastal,  410.     Co.  Ent.  390. 

Sect.  93.  If  the  offence  indicted  be  expressly  laid,  partly  in  the 
reign  of  one  king,  and  partly  in  the  reign  of  another,  as  where  J. 
S.  is  indicted  for  having  erected  a  weir  in  the  time  of  queen  Eliza- 
beth, and  continued  it  in  the  time  of  king  James,  and  thereupon 
the  indictors  conclude,  that  so  the  weir  was  erected  and  continued 
contra  pacem  regis,  S^c.  without  adding,  contra  pacem  nuper  regina, 
the  indictment  is  (h)  insufficient ;  because  it  appears,  that  the  ^^)^^^''S['  ^^' 
commencement  of  the  wrong,  which  is  as  much  indicted  as  the  g  Hale,  188.189. 
continuance,  was  in  the  reign  of  queen  Elizabeth,  and  conse-  F.  Brief,  25. 
quently,  if  a  crime,  must  have  been  against  the  peace  of  her  reign. 
But  if  the  indictors  had  concluded  only,  that  J.  S.  so  continued 
the  weir  contra  pacem  domini  regis,  S^c.  and  had  laid  the  erection 
of  it  by  way  of  recital  or  inducement  only,  it  is  (z)  said,  that  the  (0  Yelv.  66. 
indictment  had  been  good,  because  it  should  be  taken  as  an  in-  t^^'/'aK 
dictment  for  the  continuance  only. 

As  to  the  Ninth  Point,  viz.  Whether  it  be  necessary  in  the 
body  of  an  indictment  at  common  law  to  lay  the  offence  contra 
coronam  et  dignitatem  regis. 

Sect.  94.  It  is  observable,  that  all  the  precedents  of  indictments  (k)  Rastal,  263. 
in  Coke's  Entries,  cited  in  the  ninety-fourth  section,  which  lay  (0  sBulst.  258. 
the  offience  contra  pacem,  lay  it  also  contra  coronam  et  dignatatem  f^^^^vtkh^^^i 
S)C,     Yet  not  one  of  (A;)  Rastal's  Precedents  doth  so.     Neither  2  Hale,  188. 
do  I  find  any  one  case  wherein  an  indictment  against  which  no  N.B.  Most  of 
other  exception  could  be  taken,  has  been  adjudged  (l)  insufficient  fhe  precedents 
for  the  want  of  these  words.     But,  on  the  contrary,  I  find  it  ex-  Ent.  agree  with 
pressly  resolved  in  {m)  Holbrook's  Case,  that  an  indictment  of  a  tbe  precedents 
riot  is  good  without  them.  '"  ^°^^' 

As  to  the  Tenth  Point,  viz.  Whether  it  be  necessary  in  the 
body  of  an  indictment  at  common  law  to  lay  the  offence  in  con- 
temptum  regis. 

Sect.  95.  It  is  so  laid  in  some  indictments  of  inferior  crimes  in  («)  Co.  Ent. 
(w)  Coke  and  Rastal,  and  in  others  (0)  not.     Also  it  is  so  laid,  353.  363.  ^ 
with  the  addition  of  the  clause  contra  leges  suas,  in  every  informa-  ^^  c'o  Ent^362. 
tion  of  intrusion  upon  the  king's  lands  in  (p)  Coke  and  (q)  Rastal,  Rastal,  263. 
and  also  in  an  information  in  (r)  Coke  for  a  trover  and  conversion  (p)  Co-  Ent. 
of  the  king's  goods.    But  in  (s)  two  informations  for  mines  claimed  ggj]  f^l'  Jgy* 
by  the  king,  which  are  the  only  precedents  I  find  of  this  kind,  the  1  Coke,  I6.  26. 


qm 
or  Rastal.     And  though  it  seems  to  be  admitted  in  the  Year- 

Book 
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? 


*)  *  ?:^-  *•      Book  of  (/)  the  fourth  year  of  Henry  the  Sixth,  that  in  an  action 


Brief,  25. 


(M)Lutw.  iss  ^^  ^  Statute  it  is  necessar}' to  conclude,  in  contemptum  domini 
1S3, 134, 135.'  regis,  yet  in  (w)  Lutwych's  Entries  it  is  oftener  omitted  than  used, 
139. 165. 167.    and  no  exception  appears  to  have  been  taken  for  the  omission. 

As  to  the  Eleventh  Point,  viz.  Whether  it  be  necessary  in 
an  indictment  at  common  law  to  lay  the  offence  illicite. 

Sect,  96.  I  cannot  find  this  word  used  in  any  one  of  Coke's  or 
Rastal's  precedents  of  indictments ;  neither  do  I  find  any  clear 
(x)  See  1  Keb.    and  express  (x)  authority,  that  it  is  in  any  case  necessary  in  an  in- 
859.  dictment  at  common  law ;  but  on  the  contrary  I  find  it  expressly 

fvf^R^/ui^BS.  ^^^  adjudged,  that  it  is  not  necessary  in  an  indictment  of  a  riot. 
See  Cox's  Case,  bccause   the   act  itself  contained  in  the  indictment  so   plainly 
Cases  in  Crown  appears  to  be  unlawful.     But  where  a  statute  uses  the  word  un- 
'  ^^*  lawfully  in  the  description  of  an  offence,  it  is  certain  than  an  in- 

dictment grounded  on  it  must  use  the  word  illicit^,  or  some  other 
tantamount. 

As  to  the  Twelfth  Point,  viz.  Whether  a  defect  in  any  of 
the  particulars  above-mentioned  be  amendable. 

For  the  rise  and  •S'ec^  97.  I  take  it  to  be  (z)  settled,  that  no  criminal  prosecu- 
history  of  tion  is  within  the  benefit  of  any  of  the  statutes  of  Amendments 

v'T'3C^"*307  ('^'  fiom  whence  it  follows,  that  no  amendment  can  be  admitted 
(s)  1  Jon.  421.  ^^  any  such  prosecution  but  such  only  as  is  allowed  by  the  com- 
iSalk.  51.52.    mon  law. 

6  Mod.  268,  &c. 

Vide  sup.  c.  23.  sect.  129.     1  Sid.  66. 

2'Kewt^58?^       And  agreeably  hereto  I  find  it  laid  down  as  a  (a)  principle  in 

1  Sid.  155.  some  books,  that  the  body  of  an  indictment  removed  into  the 
Vide  1  Keb.  45.  king's  bench  from  any  inferior  court  whatsoever,  except  only 
14^^^C  ^*^'     *^*^s^  ^^  London,  can  in  no  case  be  amended.     But  it  is  (b)  said, 

2  Bulstrode.  35.  that  the  body  of  an  indictment  from  London  maybe  amended, 
(ft)  1  Keb,  252.  because  by  the  City  charter  a  tenor  of  the  record  only  can  be  re- 
sJ)^*  ^^^*  ^^'  "^^"^^^  from  thence  (c)  (d).  And  it  seems,  that  by  the  course  of 
Vide  Hob.  135.  the  king's  bench,  a  rule  may  be  made  on  any  coroner  to  amend 
(c)  The  custom    even  the  body  of  his  inquest  by  his  notes  in  a  mere  matter  of 

d^exL*wdl'as"  ^^^^'  ^"^  ^  ^^  "^^  ^"^  ^^  ^"^  ^'^^^'"^  holden,  that  this  can  be 
London.  done  after  it  is  filed,  by  which  it  becomes  a  record  of  the  court ; 

1  Keble,  571.  and  then  the  same  objection  seems  to  lie  against  the  amendment 
(f)  ^^^  ^'^'  ""•  of  it,  as  of  an  indictment. 

27.  sect.  16. 

(e)  1  Saund.249.       gu^  [i  seems  to  be  (e)  agreed,  that  the  caption  of  the  indict- 

1  Keble,  656.  Hient  from  anyplace  may,  upon  motion,  be  amended  by  the  clerk 

3  Mod.  167.  of  the  assizes  or  of  the  peace,  so  as  to  (f)  make  it  agree  with  the 
276^  277*^*  original  record  at  any  time  during  the  same  Term  in  which  it 
1  Sid.  155.  came  in,  (g)  but  not  in  a  subsequent  Term.  But  1  have  known 
(g)i  Sid.  155.  it  holden,  that  the  caption  of  an  inquisition  cannot  be  amended 

T^'^ ^'^Vr"*^^'  ^^  ^"^  ^^"^^  ^^^^^  ^^  ^^  ^^^^  ^"^  more  than  the  body;  the  reason 
1  Keb.  45. 656'.  thereof  perhaps  may  be  this,  that  the  caption  being  part  of,  and 
1  Sid.  175.  drawn  at  the  same  time  w  ith  the  inquisition,  greater  exactness  is 
?«  5\^:^^'       required  in  it  than  in  that  of  an  indictment,  which  is  left  as  a  thing 

10  JiO,  4.  15.  r 

^4)  Coiifinned  by  Ld.  Mansfield,  Burr.  2527.       tione,  and  Rex  v.  Holland,  4  Terra  Rep.  457.  as  to 
Bed  yide  Douglas^  415. 4rith  inspect  to  peajtl  ac-      iaformattons  ex  officio. 
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of  course  to  be  drawn  up  by  the  clerk  of  the  court,  when  occasion 
shall  require. 

Also  by  the  opinion  of  two  judges  against  that  of  two,  the  want  WiRAbr.ige. 
of  continuances  in  the  record  of  an  attainder  of  felony  Qi)  cannot  ^.>^  g"^^;  Ti,)i'i. 
be  amended  by  the  certificate  of  the  clerk  of  the  assizes,  especially  6  Mod.  268. 
if  the  king  signify  his  pleasure  that  he  doth  not  desire  any  amend-  B.  ^mend.  lO. 
ment.     And  it  seems  to  be  (i)  settled  at  this  day,  that  no  discon-  p.  Amend.  59. 
tinuance  is  amendable  in  any  criminal  prosecution,  (k)  without  20.  32. 
consent.  ^i]'  "^^  ■^'°''''' 

(k)  21  H.  7.  40^      F.  Amend.  78.      See  the  case  of  Rex  v.  Tutchin,  6  Mod.  268.       2  Ld.  Ray.  1061. 
5  St.  Tri.  632. 

But  it  hath  been  (/)  adjudged,  that  a  mere  misprision  in  the  (0C.Jac.5O2. 
joining  of  an  issue  in  a  criminal  prosecution,  as  w^here  the  word  ^^^  i?^^* 
similiter  is  omitted,  may  be  amended  at  any  time.     Also  it  hath  (m)  Keble,  900, 
been  (m)  adjudged,  that  the  direction  of  a  venire  vicecomitibus  of  90i. 
such  a  place,   which   is  returned   by  J.  S.  vicecomite,  may  be  y-^^^o^l" 
amended  on  the  oath  of  J.  S.  that  there  is  but  one  sherift"  of  the  ^^g,  ' 

place,  which  is  himself.     Also  it  is  every  day's  practice  to  amend  3  Lev.  430. 
(«)  criminal  informations  (o)  and  the  pleadings  thereon  by  the  /"?ym^'r^^' 
rule  of  court,  while  all  is  in  paper.     And  (p)  quare  if  the  record  wilkes,  Bm-^ 
may  not  be  so  amended  by  the  Paper-book  at  any  time  before  row,  2527.2578. 
judgment.  Mherethedoc- 

•^       °  trine  of  amend- 

ments underwent  a  very  critical  investigation.      (p)  Salkeld,  47.     Salkeld,  50.     Vide  1  Keb.  452.     C» 
Car.  144.     1  Levinz,  1 89.    3  Levinz,  430.     2  Burrow,  758. 

Sect.  98.  It  seems  to  have  been  anciently  the  common  practice,  ^'i!^^  Assize, 
where  an  indictment  appeared  to  be  insufficient,  either  for  its  un-  g  Ed.  3. 1. 
certainty,  or  tlie  want  of  proper  legal  words,  not  to  put  the  defen*  8  H.  5.  8. 
dant  to  answer  it;  but  if  it  were  found  in  the  same  county  in  ^'\'2't'i 
which  the  Court  sat,  to  award  process  against  the  grand  jury,  to  27. 
come  into  court  and  (q)  amend  it.     And  it  seems  to  be  the  com-  25  Ed.  3.  43. 
mon  practice  at  (r)  this  day,  while  the  grand  jury  who  found  a  /^\^k^J^*' ^  3V 
bill  is  before  the  Court,  to  amend  it  by  their  consent  in  a  matter  ^,b.  fheycon- 
of  form,  as  the  name  or  addition  of  the  party,  &c.  sent  at  the  time 

they  are  sworn, 
that  that  court  shall  alter  matter  of  form,  altering  no  matter  of  substance. 

And  now  I  am  in  the  Seconjo  Place  to  shew  what  ought  to 
be  the  form  of  the  body  of  an  indictment  upon  a  statute. 

Sect.  99.  For  the  better  understanding  whereof,  having  pre- 
mised, that  the  same  rules  which  have  been  already  laid  down 
concerning  indictments  at  common  law,  are  generally  applicable 
to  indictments  on  statutes,  I  shall  in  this  place  consider  such 
matters  only  as  more  peculiarly  belong  to  the  form  of  the  body 
of  an  indictment  upon  a  statute,  under  the  following  particulars  : 

1 .  Whether  it  be  necessary  that  such  indictment  recite  the  sta- 
tute whereon  it  is  grounded. 

2.  What  mis-recitals  of  such  statutes  are  fatal. 

3.  How  far  it  is  necessary  to  bring  the  offence  indicted  within 
the  very  words  of  the  statute. 

4.  Whether  an  indictment  grounded  on  a  statute,  which  will 
VOL.  II.  z  not 
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not  maintain  it,  may  be  made  good,  as  ap  indictment  at  common 
law. 

5.  How  far  it  is  necessary  to  conclude  contra  formam  statuti. 

As  to  the  First  Point,  viz.  Whether  it  be  necessary  that  such 
indictment  recite  the  statute  whereon  it  is  grounded. 

(s)5H.7.l7.  g^^f^  ^QQ    I  ^^i^g  -^  ^^  ^^  /^x  settiefj   ti^at  there  is  no  necessity 

Jr.  Act.  sur  le       .  •     i*  •    r  •  /  \         i  t  • 

Stat.  7.  20.  itt  any  indictment  or  mrormation  on  a  [t)  public  statute,  to  recite 

2  R.  Abr.  79.  such  statute,  whether  the  offence  be  such  only  because  prohibited, 

Plowden,  1. 79,  ^j,  ^^g  ^j^  g^.jj  '^^  j^.^.  ^^^^.^  ij^ture,  and  whether  it  be  prohibited  by 

i  H.  6. 1.   *  more  than  one  statute,  or  by  one  only.    For  the  judges  are  bound 

4  Co.  48.  ex  officio  to  take  notice  of  all  public  statutes  (ii) ;  and  where  there 

C  c'r^  5*9  are  more  than  one  by  which  an  indictment  or  information  may  be 

Dyer,  155. 346.  maintained,  they  will  go  upon  that  which  is  most  for  the  king's 

B.  Act.  sur  le  advantasre. 

Stat.4.Parl.l5. 

but  C.  Eliz.  187.  47  E.  3.  10  Dyer,  159.  B.  Pari.  75.  B.  Charop.  1.  Shower,  337.  F.  N.  B. 
55.  cont.  Qu.  6  Modern,  140, 141.  (0  Moor,  468.  699.  4  Co.  13.  76.  B.  Avow.  5.  B.  Pari.  15.  32. 
2  Hale,  172.  192.     («)  Dyer,  155.  346.     5  H.  7. 17.     6  Mod.  140.     Cro.  Eliz.  187. 

As  to  the  Second  Point,  viz.  What  mis-recitals  of  such  sta- 
tutes are  fatal,  I  shall  endeavour  to  shew  : — 

1.  Whether  all  mis-recitals  of  the  substantial  part  of  the  sta- 
tute are  fatal. 

2.  What  mis-recitals  of  the  place  or  time  at  which  the  parlia- 
ment was  holden. 

3.  Whether  a  mis-recital  of  the  title  of  a  statute. 

4.  What  other  mis-recitals  are  fatal. 

As  to  the  first  of  these  particulars,  viz.  Whether  all  mis-recitals 
of  the  substantial  part  of  the  statute  are  fatal. 

Sect.  101.  It  seems  to  be  settled,  that  notwithstanding  there  be  no 
,  necessity  to  recite  a  public  statute,  yet  if  the  prosecutor  take  upon 

83  84?^^  ^^"^  ^^  ^^  ^^f  W  ^^^  materially  vary  from  a  substantial  part  of  the 

Cro.  Eliz.  236.  purview  of  the  statute,  and  conclude  contra  formam  statuti  pra- 
p*?  dicti,  he  vitiates  the  indictment  («;);  because  it  judicially  appears 

4  Coke'  48.  ^^  ^^^  Court,  that  there  is  no  such  foundation  for  the  prosecution. 
See  the  three  as  that  whereon  it  is  expressly  grounded;  as  where  in  an  (x)  in- 
'^^R  M^^f'"'^^'  dictment  with  such  a  conclusion,  on  the  statutes  which  prohibit 
C.Car.i35  136.  entries  with  strong  hand,  the  word  vi  is  put  for  manuforti ;  or 
2  Hale,  172.  where  the  word  (j/)  nuncia  is  put  for  mendacia  in  such  an  indict- 
?^w^d^^^'  "^^"t  o"  t^^  statutes  against  the  tellers  of  lies  of  great  men; 
Hale,  17^3.  (^)  ^r  where  the  verb  in  a  statute  which  expresses  the  principal  act 
(x)  C.  Eliz.  93.  wherein  the  offence  consists,  is  expressed  in  such  an  indictment 
f  ?4P'  ^?*  cs   on  such  a  statute  by  a  word  which  is  neither  classical  nor  legal 

C.  Car.  135*  ^  Latin ;  (*)  or  where  a  statute,  in  describing  courts  wherein  it  pro- 
(z)  2  Jon.49,50.  hibits  persons  to  bring  actions  in  other  names  without  their  pri- 
^^P^^Y^^hf  ^'ity^  call  them  courts  wherein  pleas  are  holden  in  actions  personal, 
J^a)  C.  Jac.  062!  ^^-  ^"^  yo"*  ^"  reciting  it  in  such  an  indictment,  (a)  call  them 
See  sect.  108.     courts  wherein  pleas  are  holden  in  any  actions. 

Sect.  102.  Yet  it  seems  that  the  following  mis-recitals  of  the 
substantial  part  of  the  purview  of  a  statute  in  any  indictment  are 

not 
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not  fatal ;  as  the  omission  of  a  synonymous  word,  having  no  other 
meaning  than  what  is  fully  expressed  in  the  words  which  are  re- 
cited ;  or  the  joining  of  words  which  are  either  wholly  synonymous, 
or  much  of  the  same  sense,  as  signifying  such  things  as  generally 
include  one  another,  as  (b)  the  words  malitios^  et  contemptuose,  (fe)  2  Bulst.  47. 
&c.  with  a  copulative,  where  the  statutes  use  a  disjunctive ;  or  49,50,51,52, 
the  using  the  singular  number  for  the  plural,  or  the  plural  for  the 
singular,  where  the  sense  is  the  same  ;  as  where  in  (c)  reciting  a  (c)  C.  Car.  522, 
statute  speaking  of  suits  in  av^  courts,  you   use  the  words  in  ^^'^' 
aliqud  curia;  or  where,  in  reciting  the  statute  against  disturbing  /^Ngg^igf  ^^ 
persons  in  their  open  preaching,  you  use  the  {d)  words  in  apertis  &c. 
prcEdicationibus. 

Sect.  103.  Also  it  (e)  seems,  that  no  advantage  can  be  taken  of  (e)  4  Coke,  3. 
a  variance  from  any  part  of  a  private  statute,  without  shewing  it  ^  ^^^'  ^^^• 
to  the  court  in  a  proper  manner,  because  otherwise  such  a  statute 
shall  be  taken  to  be  as  it  is  recited. 

As  to  the  second  of  the  particulars  above-mentioned,  viz.  What 
mis-recitals  of  the  place  or  time  at  which  the  parliament  was 
holden,  are  fatal. 

Sect.  104.  It  (/)  seems  to  be  generally  agreed,  that  a  mis-re-  V^^-aF^^^:.^"^' 
cital  of  the  place  or  the  day  at  which  the  parliament  was  holden,  /  \  piowden] 
vitiates  an  indictment.     As  (g)  if  a  parliament  was  first  holden  79.83,84. 
on  the  twenty-eighth  of  April  in  the  thirty-second  year  of  Henry  ^-  ^^^'  i^^- 
the  Eighth,  and  afterwards  holden  by  prorogation  on  the  twelfth  3Keble  468. 
of  April  the  next  year,  and  a  statute  then  made  be  recited,  as  made  2  Jones,'5o. 
at  a  parliament  holden  on  the  twenty-eighth  of  April  in  the  thirty-  Hobart,  310. 
second  year  of  Henry  the  Eighth:  Or  if  a  parliament  be  sum-  c'^^Eiiz*^'245" 
moned  to  meet  on  the  twenty-third  of  January  in  such  a  year.  But  Qu.  by 
and,  before,  the  meeting  be  prorogued  to  the  twenty-fifth,  and  poke. 
then  holden,  and  a  statute  made  by  such  parliament  be  (A)  recited  'i-.  ^!,gj.  g'gg 
as  made  in  a  parliament  holden  on  the  twenty-third :  Or  if  a  par-  Hetley,  129. 
liament  first  holden  in  one  year  be  continued  by  prorogation  to  an- 
other, and  then  sit  again,  and  a  statute  made  at  such  sessions  be 
(2)  recited  as  made  in   a  parliament  holden  or  begun  at  such  (0  0.  Jac.  111. 
second  year  (which  is  all  one),  instead  of  saying  that  it  was  made  i^^^  ^^ 
at  a  sessions  of  parliament  then  holden,  and  the  indictment  con-  4inst.  27. 
elude  contra formam  statuti prcddicti,  the  variances  in  strictness  are  1  Brown,  100. 
fatal;  for  the  court  will  not  make  any  case  better  than  the  record  has  ^^.^^^'^^J^If  j 
made  it ;  and  therefore  where  that  expressly  grounds  it  on  the  skinner,  110, 
act  of  a  supposed  parliament,  where  there  was  no  such  act,  the  m. 
court  will  not  find  one  out  to  make  it  good. 

Also  it  hath  been  (k)  adjudged,  that  a  repugnancy  in  setting  Cfc)  Moor,  302. 
forth  the  time  when  a  parliament  was  holden,  is  fatal ;  as  if  a  sta- 
tute be  recited  as  made  on  such  a  day,  in  the  first  and  second 
years  of  such  a  king,  for  it  is  impossible  that  one  and  the  same 
day  should  be  in  two  years.    Also  it  is  holden  in  (/)  Croke's  Re-  (OCEliz.  106. 
ports,  that  an  indictment  was  discharged  for  not  shewing  in  what 
county  a  parliament  was  holden ;  but  no  reason  is  given  for  this 
opinion :  (m)  and  it  hath  been  adjudged,  that  the  total  omission  Wy^^^^';  f^f 
of  the  day  when  tht*  parliament  was  holden,  is  no  fault  in  the  re-  Brownll^ioo. 
cital  of  a  statute.    Also  it  seems  to  be  (n)  agreed,  that  a  mistake  2  Keble,  S4. 
in  supposing  a  statute  to  have  been  made  at  a  parliament  holden  ^^r,  i7i. 

z  2  ,  in 
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in  such  a  year,  when  in  truth  it  was  then  holden  by  prorogation^ 
may  be  helped  by  the  constant  course  of  precedents  upon  such 
^}S'^^^'^^^'  statute.  Also  it  seems  to  be  (o)  agreed,  that  not  only  a  mis-re- 
Palmer,  565.  cital  of  the  day  whereon  the  parliament  was  holden,  but  even  a 
Rayraoud,  191,  mis-recital  of  the  purview  of  a  statute  may  be  saved  by  a  general 
1^*  conclusion  contra  formam  statuti,  without  adding  prcsdicii,  ^c, 

Lutwych,i4o.  B"t  {}))  I  do  not  find  it  settled,  whether  a  fault  of  this  kind  can 
(p)  Affirmed,  be  helped  by  the  defendant's  admittance,  that  there  is  such  a  sta- 
C.  Jac.  139.  t^^tg  35  is  supposed;  and  it  will  be  difficult  to  maintain  that  the 
2se.  '  '  party's  admittance  of  what  the  court  judicially  knows  to  be  con- 
trary to  the  truth,  can  make  good  any  indictment. 

As  to  the  third  of  the  particulars  above-mentioned,  viz.  Whether 
the  mis-recital  of  the  title  of  a  statute  be  fatal. 

{q)  Hardr.  324.       Sect.  105.  It  is  {q)  said  to  have  been  holden  by  Sir  Matthew 

Hale,  that  the  mis-recital  of  the  entitling  of  an  act  will  not  vitiate 

a  replication,  because  it  is  not  matter  of  substance;  and  a  judg- 

(r)  6  Mod.  6i.   ment  is  (r)  said  to  have  been  lately  given  in  the  court  of  common 

(s) 6  Mod. 62.    pleas  agreeable  to  this  opinion;  but  the  contrary  is  (s)  said  ta 

have  been  since  adjudged  in  the  court  of  king's  bench. 

As  to  the  fourth  of  the  particulars  above-mentioned,  viz.  What 
other  mis-recitals  of  a  statute  are  fatal. 

(0  2R.Ab.465.  Sect.  106.  (0  It  is  said  to  have  been  often  adjudged,  that  a 
variance  in  reciting  a  statute  to  commence  after  the  making,  where 
the  statute  is  express  that  it  shall  commence  after  the  end  of  the 
ses'sions,  is  fatal.  But  I  take  it  to  be  a  settled  rule,  that  a  vari- 
(tt)  1  Vcn.  172.  ance  no  way  altering  the  sense  of  the  statute  does  (m)  no  hurt;  as 
Skinn.  11.  52.  where,  in  the  recital  of  an  oath  prescribed  by  statute,  the  words, 
"  Sea  of  Rome,"  are  put  for  "  See  of  Rome  ;"  and  "  I  do  declare 
in  conscience,"  instead  of*'  I  do  declare  in  ?7ty  conscience." 

(t)  C. Eliz.  186.       Also  it  seems  to  be  {x)  agreed,  that  a  variance  from  an  imma- 

p^"'^^'  tfi'i       terial  part  of  a  statute  does  no  hurt,  {y)  and  therefore  that  where 

C.  Car.'  135,       ^  statute  contains  several  branches  relating  to  several  distinct 

136.564.  matters,  an  omission  of  such  branches  as  no  way  relate  to  the  of- 

^  {°P?^'  ^?t'      fence  indicted  does  no  hurt,  because  they  are  nothing  to  the  pre- 

105.  ^*  sent  purpose.     Also  it  hath  been  adjudged,  that  every  mis-recital 

Dyer,  103.         even  of  such  branch  is  not  fatal ;  as  if  it  vary  only  in  such  a  part 

^k'TI'  ^fifi^      ^^  ^^^  description  of  the  offence,  as  is  put  in  only  by  way  of  flourish, 

and   ex  abundanti,   and  makes   no  necessary  ingredient  in   the 

offence  prohibited,  nor  needs  any  proof :  as  if  in  a  prosecution 

(z)  C.  Car.  135,  on  the  statute  of  12  Rich,  2.  the  {z)  recital  be  that  "  none  shall 

P^f      565       "  devise,  speak,  or  tell  any  false  news,  lies,  or  other  such  false 

1  Jones,  194.      "  things,  &c.  unde  discordia  aut  aliqua  lis  (Anglic^  Debates)  inter 

"  magnates  vel  inter  magnates  et  communitatem  dicti  regni  oriri 

"  possi?it ;"  where  the  words  of  the  statute  are,  *'  That  none  shall 

"  devise,  speak,  or  tell  any  false  news,  lies,  or  other  such  false 

"  things,  &c.  &;c.  whereof  discord  or  any  slander  might  arise  with- 

Burrows, 999.     "  in  the  said  realm;"  for  the  first  words,  viz.  "  That  none  shall 

**  devise,  &c.  any  false  news,  lies,  or  other  such  false  things,  &c." 

are  only  material.     Indeed  as  this  case  is  reported  by  Croke, 

there  is  a  mis-recital  even  in  this  part ;  for  instead  of  *'  other  false 

"  things,"  the  recital  is  said  to  mention  "  other  things^"  generally, 

omitting 
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omitting  the  word  "  false;"  but  I  suppose  that  this  is  a  mistake 
of  the  printer,  and  that  there  is  no  such  variance  in  the  record  of 
the  case,  because  no  exception  is  reported  to  have  been  taken  to' 
it. 

Sect,  107.  But  if  a  mis-recital  of  such  a  part  of  the  purview 
of  a  statute  be  not  fatal,  it  seems  a  fortiori  tQ  follow,  that  a  mis- 
recital  of  the  preamble  is  not  material,  where  the  substantial  part 
of  the  purview  is  well  recited.     And  upon  this  reason  chiefly,  as 

1  suppose,  it  hath  been  adjudged,  that  if  in  an  action  on  the  (a)  (a)Vide3Keb. 
statute  of  hue  and  cry  for  a  robbery,   the  declaration  recite  the  ^^^]'J^^^'.^^^' 
preamble  to  speak  of  the  burning  of  houses,  where  the  statute       '*"^^' 
mentions  arsons  generally,  without  any  particular  mention  of  the 

arson  of  houses ;  or  in  an  action  for  the  slander  of  an  earl,  on 

2  Rich.  2.  c.  5.  if  the  declaration  in  reciting  the  preamble  men- 
tion only  what  relates  to  "  earls,  8cc.'*  and  omit  the  clause  con-  Q>)  2  Jones,  49, 
cerning  the  "  other  great  officers,"  (6)  yet  the  plaintiff  may  have  o^Kebie,  647. 
judgment  especially  after  verdict.  And  these  resolutions  seem  3Keb.66i.66?. 
to  weaken  the  authority  of  Parker's  case  reported  by(c)  Hutton,  VideCJac.i39. 
wherein  it  is  said  to  have  been  holden  by  three  judges  against  3Keb'!648!662! 
the  opinion  of  Hobart,  that  the  putting  of  the  word  indicari  for  g  Jones,  50, 5i. 
irldictari  in  the  recital  of  the  preamble  of  the  said  statute  of  hue 

and  cry,  in  a  writ  grounded  thereupon,  is  fatal. 

Sect.  108.  If  an  indictment  on  the  eighth  of  Henry  the  Sixth, 
in  reciting  that  part  of  the  statute  which  declares  in  what  actions 
the  party  grieved  shall  recover  his   damages,  after  having  men- 
tioned recoveries   by   verdict,  omit  the  {d)  words  ''  or   in   any  (rf)C.Eliz.i86. 
other  manner ;"  or  use  the(e)  words  assism  7iov<s  dissesince  for  (e)C.Eliz.393. 
assisam  novcd  disseisince ;  (f)  or  recite  the  statute  as  giving  the  (i)iBuIst.2i8. 
fine  on   a  recovery  by  action  dicto  domino  regi,  where  there   is 
nothing  to  make  good   the  word  dicto;  (g)  or  recite  the  statute  (^r) c.EHz. 307. 
relating  to  the  bringing  an  action  to  be,  "  if  the  party  after  such  Parallel  Case, 
*'  entry  make  any  feoffment,  &c."  where  the  words  are,  "  if  after     "     '^'     ^' 
"  such  entry  any  feoffment  be   made,"  or  (Ji)  recite  it  to  be,   "  if  {h)  C.  Eliz.  96. 
"  any  person  be  put  out  and  disseised"  in  the  conjunctive,  where  ^    * 
the  words  of  the  statute  are,  "  if  any  person  be  put  out  or  dis- 
*'  seised"  in  the  disjunctive,  the  variances  have  been  adjudged  fatal. 
.Yet(i)  it  hath  been  holden,  that  the  last  of  these  is  an  immaterial  (i)  c.  Eliz.  307. 
variance,  because   though    the   words  above-mentioned  be  dis- 
junctive in  the  statute,  they  have  always  been  expounded  in  the 
copulative.     Also  it  may  be  questioned  how  far  the  rest  of  these 
authorities  may  be  law  at  this  day,  since  of  (Ji)  late  the  court  has  (h)  3  Keb.  669>. 
not  been  so  strict  in  recitals  as  formerly  ;  and  if  an  indictment 
fully  recite  a  statute  so  far  as  it  concerns  indictments,  a  mispri- 
sion in  what  concerns   other  matters  seems  to   be  much  helped 
ty  the  authorities  of  the  cases  above  cited. 

Sect.  109.  It  hath  been  (/)  adjudged,  that  a  total  omission  of  (z)  20  H.  6.  3i, 
the  clause  of  a  statute  which  ordains  what  the  party  shall  forfeit,  32.  which  seems 
does  no  hurt.  Yet  if  the  statute  be  wholly  mis-recited  in  such  AtrTd^semeVs^^ 
clause,  as  if  the  words  {m)  admitteret  or  forisfaceret  be  used  f.  Brief,  86. 
in  such  clause  for  amitteret  and  forisfaceret,  the  exception  for  ^-^  Champ.  1. 
the  variance  seems  to  have  greater  weight.  Yet  if  the  word  ^  "^^^.^  ^^^  ^'^' 
mis-recited  be  synonymous  with  the   other  which  is  rightly  re-  (m)C.Jac.i33. 

cited, 
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362^^*^^^'*^^^'  cited,  and  the  (n)  whole  purport  of  both  as  fully  expressed  in 
one  word,  which  is  properly  recited,  as  if  both  had  been  used, 
as  it  certainly  is  in  the  case  above  cited,  wherein  the  word  ybm- 
faceret  is  rightly  recited,  and  the  word  admitteret  mis-recited,  it 
may  perhaps  be  questioned  whether  such  an  exception  would  be 
fatal  at  this  day,  especially  considering  that  it  is  in  a  part  of  the 
statute  which  might  as  well  have  been  omitted  in  the  recital ; 
and  there  is  no  variance  but  from  a  word  wholly  nugatory  and 
superfluous,  and  the  sense  would  be  complete  by  the  rejecting 
the  word  mistaken  as  surplus  and  insensible.  But  if  in  the  mis- 
recital  of  such  a  clause,  there  be  such  a  variance  as  carries  with 

(o)  4  Co.  12,13.  \^  ^  plain  material  repugnancy  to  the  intent  of  the  statute,  (o)  as 
where  the  words,  "  whoever  shall  do  the  same  shall  incur  the 
"  pain,  &c."  are  thus  recited,  "  whoever  shall  do  the  contrary, 
"  shall  incur  the  pain,  &c."  I  do  not  well  see  how  any  thing 
can  be  said  to  make  it  good ;  for  it  is  a  general  rule,  that  {p)  re- 
pugnancies in  indictments  are  fatal,  and  the  prosecutor  himself 
declares,  that  not  those  who  do  the  thing  indicted,  but  those  who 
do  it  not  are  within  the  penalty  of  the  statute. 

As  to  the  Third  Point,  viz.  How  far  it  is  necessary  to  bring 
the  offence  indicted  within  the  very  words  of  the  statute.- 


(p)  Sup.  s.  62 
6S. 


((/)C.EIiz.535 
See  the  Books 
cited  to  latter 
part  of  this 
section. 
C.  Eliz.  749. 
seems  contrary, 
Vide  Hard  res, 

Bunburv,  119. 
177.  254. 
Fortescue,  32. 
(r)  Dyer,  363, 

1  Plale,  170, 
171. 

2  Roll.  227. 

2  Leonard, 

211. 

11  Coke,  58. 

is)  C.  Eliz.  147. 

201. 

2  Leonard, 

211. 

Eex  V,  Tre- 

lawney.  East. 

26  Geo.  3. 

(0   9  Edw.  4. 

26. 

B.  Indict.  7. 

Sup.  c.  23.  s. 

77. 

(u)  C.  Eliz. 

147.201. 

2  Leonard, 

211. 

Co.  Ent.  367, 

368. 

(y)  C.  Eliz. 

231.      2  Leonard,  188. 

(a)  Kelyng,  8. 


Sect,  110.  I  take  it  for  a  general  rule,  that  {q)  unless  the  sta- 
tute be  recited,  neither  the  words  contra  {r)formam  statnti,  nor 
any  periphrasis,  intendment  or(s)  conclusion,  will  make  good  an 
indictment,  which  does  not  bring  the  fact  prohibited  or  com- 
manded, in  the  doing  or  not  doing  whereof  the  offence  consists, 
within  all  the  material  words  of  the  statute.  And  upon  this 
ground  it  hath  been  resolved,  that  an  indictment  of  rape  finding 
that  the  defendant  such  a  day  and  place,  A.  B.  ^c.  f clonic e  cepit 
et  earn  adtunc  et  ibidem  carmditer  cognovit,  &c.  contra  volunta- 
tern  suam,  &c.  is  not(^)  sufficient  without  the  word  rapiiit ;  be- 
cause that  is  the  word  used  by  the  statute  which  makes  the 
offence  felony.  Also  it  hath  been  (w)  adjudged,  that  indictments 
for  perjury  on  5  Eliz.  c.  9.  omitting  the  words  voluntarit  et  cor- 
rupte,  in  setting  forth  the  swearing ;  and  indictments  for  striking 
in  a  church  on  5  and  6  Edw.  6.  c.  4.  (v)  omitting  the  words  "  to 
"  the  intent  to  strike,  8cc. ;"  and  indictments  for  aiding  the  pro- 
curors  of  the  pope's  bulls  on  the  13  Eliz.  c.  4.  (x)  omitting  the 
words  "  to  the  intent  to  set  forth,  &c.  the  usurped  power,  &c." 
and  indictments  for  forestalling;  on  5  and  6  Edw.  6.  c.  14.  set- 
ting forth,  that  the  defendant  bought  certain  goods  of  J.  S. 
which  he  was  about  to  sell  at  such  a  market,  but  (y)  not  ex- 
pressly alleging,  that  "  such  goods  were  then  coming  to  such 
**  market  to  be  sold  ;'*  and  (z)  indictments  for  ingrossing  on  the 
same  statute,  setting  forth  that  the  defendant  bought  so  much 
corn,  &c,  without  alleging,  that  "  he  ingrossed,  &c.  by  buying, 
"  &c."  and  (a)  indictments  for  treason  in  compassing  the  king's 
death  on  25  Edw.  3.  having  neither  the  word  '*  compass'^  nor 
''imagine,  &c."  cannot  be  taken  as  indictments  on  such  sta- 
tutes. 

Noy.i71.        (i)  Dyer,  363.  (i/)  1  Roll.  421.  (s)  2  Leon.  39. 
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tutes.     And   the  like   hath   been   adjudged  in  many  other  (b)  g)iiCoke,58. 

.  Dyer,  346. 

cases  (l).  ^^ 'Roll.  227.263. 

Sup.  sect.  104.     2  Roll.  Abr.  81.     9  Ed.  4.  26,  27. 

Sect,  111.  Neither  doth  it  seem  to   be  always  sufficient  to 
pursue  the  very  words  of  the   statute,  unless  by  so  doing  you 
fully,  directly,  and  expressly  allege  the  fact,   in  the  doing  or  not 
doing  whereof  the  otfence  consists,  without  any  the  least  uncer- 
tainty or  ambiguity;  for  it  hath  been  (c)  adjudged,  that  an  in-  (c)  C.  Eliz.105. 
dictment  for  perjury  on  5  Eliz.  c.  9.  setting  forth,  that  the   de- 
fendant tacto  per  se  sacro  evangelico  /also  deposuit,  &c.  is   not 
good,  without  directly  shewing  that  he  was  sworn.     Also  it  hath 
been  (J)  adjudged,  that  an  information  on  the  18  Hen.  6.  c.  17.  (d)2  Leon.  38, 
for  not  abating  so  much  of  the  price  of  wine  sold  as  the  vessels  ^^• 
wanted  of  the  statute-measure,  is   insufficient,  if  it  do  not  ex- 
pressly shew  how  much  they  wanted.     Also  it  is   said  that  an 
indictment  on  the  statute  of  usury,  setting  forth,  that  the  defend- 
ant took  more  than  five  in  the  hundred,  is  not  good,    without 
shewing  in  particular  how  much  (2). 

Sect.  112.  As  to  the  description  of  the  person  of  the  defend- 
ant, in  order  to  bring  him  within  the  purview  of  a  statute,  which 
extends  only  to  such  kind  of  persons  as  are  specially  mentioned 
in  it,  it  is  a  good  (e)  general  rule,  that  every  indictment  must  (e)  Pop.  93,  $4. 
bring  the  defendant  within  all  the  descriptions  mentioned  in  the  1^^°^'^?'?*9 
body  of  the  act,  except  they  are  such  as  carry  with  them  the  bare 
denial  of  a  matter,  the  affirmation  whereof  is  a  proper  and  natu- 
ral plea  for  the  defendant ;  as  where  it  is  enacted,  *'  that  all  per- 
*'  sons  having  no  reasonable  excuse  to  be  absent,  shall  go  to  their 
"  parish  church,  &c."  in  which  case  it  is  said,  that  it  is  not  ne- 
cessary to  shew,  that  the  defendant  had  no  reasonable  excuse, 
for  this  will  come  most  properly  in  question  from  the  plea  of  the  (f)Rex«. 
defendant  (/').    Also  it  seems  that  there  is  no  need,  in  describing  Pollard,  2  Ld. 
the  defendant,  to  set  forth  the  place  where  the  thing  happened  Rex™*  Baxter 
which  brought  him  within  the  description,  as  hath  been  more  5TermRep.83. 
fully  shewn  in  the  eighty-fourth  section.     Also  it  hath  been  ad-  (^)  Moor,  606. 
judged,  that  it  is  (g)  sufficient  in  describing  the  defendant  to  ^  Leonardos 
say,  that  he  existens  so  and  so,  as  the  statute  mentions,  did  the  2  Levinz,  '229. 
fact,  without  alleging  that  he  was  so  at  the  time  of  the  fact ;  for  2  Roll.  226. 
that  shall  be  intended,  as  hath  been  more  fully  shewn  in  the  Qu°Rf°^*.378! 
sixty-first  section.  1  Keble,  852. 

Sect.  113.  It  seems  (h)  agreed,  that  there  is  no  need  to  allege  (ft)  Pop. 93, 94. 
in  an  indictment,  that  the  defendant  is  not  within  the  benefit  of  J  ^°""'  '^^' 
the  provisoes  of  a  statute  whereon  it  is  founded  ;  and  this  hath  Savii,  32.' 
been  (i)  adjudged,  even   as  to  those  statutes  which  in  their  pur-  2  Hale,i70,i7i. 
view  expressly  take  notice  of  the  provisoes  ;  as  by  saying,  that  (i)^op.  93,94. 

none 

(1)   Vide  2  Hale,  190,  191.     Cro.  Car.  283.  (2)  So  on  the  statute  of  33  H.  8.  c.  1.  in  de- 

And  where  the  words  of  a  statute  are  descrip-  frauding  by  false  tokens,  and  the  52  Geo.  3.  c.  64. 

tive  of  the  nature  of  the  offence  ;    or  the   pur-  of  false  pretences,  it  is  not  sufficient  to  stale  merely 

view  of  the  statute ;   or  are  necessary  to  give  a  that  the  prosecutor  was  defrauded  by  a  "  false 

summary  jurisdiction,  the  indictment  must  follow  privy   token,"    or   "  a  false  pretence ;"  but  the 

the  very  words,  Burrow,  1037.     But  it  is  said  the  token  or  pretence  used  must  be  set  out  in  the  in- 

iifgative  exceptions  in  a  penal  statute  need  not  be  dictment.     Vide  Vol.  1.  p.  323. 
set  out     1  Black.  Rep.  230. 
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none  shall  do  the  thing  prohibited,  otherwise  than  in  such  spe- 
cial cases,  &c.  as  are  expressed  in  this  act. 

But  as  I  take  it,  a  conviction  on  a  penal  statute  ought  ex- 
pressly to  shew,  that  the  defendant  is  not  within  any  of  its  pro- 

(fc)Qu.Salk.8i.  visoes;  for  since  no  (k)  plea  can  be  admitted  to  such  a  convic- 
tion, and  the  defendant  can  have  no  remedy  against  it,  but  from 
an  exception  to  some  defect  appearing  in  the  face  of  it,  and  all 
the  proceedings  are  in  a  summary  manner,  it  is  but  reasonable 
that  such  a  conviction  should  have  the  highest  certainty,  and 

Douglas,  531.  satisfy  the  court,  that  the  defendant  had  no  such  matter  in  his 
favour  as  the  statute  itself  allows  him  to  plead. 

(OSavii,  33.  Sect.  114.  It  seems  to  be  laid  down  as  a  general  rule  in  (/) 

Sup.c.i»3.s.63.  Savil's  Reports,  which  is  also  confirmed  by  the  Y-ear  Book  of 
S. P°C.^8i         ^^  Hen.  4.  pi.  J4.  that  if  the  statute  whereon  an  indictment  is 
grounded  be  particularly  recited,  the  general  conclusion,  contra 
formam  statuti,  after  the  allegation  of  the  fact,  will  supply  an 
omission  in  it  of  a  circumstance  mentioned  in  the  statute,  which 
would  be  fatal  without  such  a  recital  and  conclusion ;  for  since 
the  statute  is   particularly  recited,  and   the  defendant  charged 
with  having  done  the  offence  against  the  form  of  it,  and  it  is 
impossible  that  he  could  so  have  done,  if  any  circumstance  ex- 
pressly required  by  the  statute  had  been  wanting,  it  seems  that 
the  offence  may  properly  enough  be  said  to  be  as  fully  set  forth 
in  the  very  words  of  the  statute,  as  if  such  words  had  been  re- 
peated in  the  allegation  of  the  offence,  according  to  the  common 
rule,  that  verba  relata  hoc  maxim^  operantur  per  referentiam  ut 
inesse  videantur.     Neither  do  I  find  this  contradicted  by  any  of 
the  resolutions  in  the  precedent  sections  ;  for  it  does  not  appear 
that  there  was  such  a  recital  and  conclusion  in  any  of  the  indict- 
(m)  See  Rex  v.   ments  therein  referred  to  (m).     Yet  notwithstanding  the  omis- 
Saloraons,  1        siou  of  a  circumstauce  mentioned  in  a  statute  may  perhaps  in 
lennRep.  251.  gy(,[^  manner  be  holpen,  it  seems  that  the  want  of  a  certain  de- 
scription of  the  time  or  the  place,  or  the   things  or  the  persons 
concerned,  or  the  conclusion  contra  pacem,  or   an  express  and 
direct  allegation  of  the  fact  itself,  cannot  be   so  supplied;  for 
(n)  2  Roll.  226.  such  omissions  (w)  vitiate  an  indictment  drawn  in  the  very  words 

seems  contrary,  ^jf  the  act. 

As  to  the  Fourth  Point,  viz.  Whether  an  indictment 
grounded  on  a  statute  which  will  not  maintain  it,  may  be  made 
good  as  an  indictment  at  common  law. 

(o)C.Eliz.  231.  Sect.  1 15.  It  seems  formerly  to  have  been  (o)  generally  taken 
307.  697.  fQr  granted,  that  no  indictment  whatsoever  which  is  grounded  on 

Nov,  I7i/i72*.    a  statute,   and  conc\[xdes  contra  formam  statuti,  and  cannot  be 

5  Coke,  99.  made  good  by  the  statute,  can  be  maintained  as  an  indictment 
2  Roll.  263.  of  an  offence  at  common  law.  The  chief  reason  whereof  seems 
2Keb.39.  569.  ^^  ^®  ^^^^>  ^^^^  ^^  appears  that  the  prosecution  is  intended  to  be 

6  Modern,  17.  grounded  on  a  foundation  which  will  not  support  it.  But  the 
2  R.  Abr.  82.  contrary  seems  to  have  been  adjudged  in  Page's  Case{p)  where- 
2  Hale  i7o!  ^"  ^^  ^^^  resolved,  that  if  persons  be  indicted  specially  on  the 
(p)  Sum.  58.  statute  of  stabbing,  and  the  evidence  be  not  sufficient  to  bring 
\^^^^'  ^^'^-       them  within  the   statute,  they  may  be  found  guilty  of  general 

eyn.   o,  44.    manslaughter  at  common  law,  and  that  the  words  contra  formam 

statuti 
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statuti  shall  be  rejected  as  senseless,  where  the  offence  is  pro-  ^9)  i^S^d.  420. 
hibited  by  the  common  law  only.      And  the  same  hath  been  ^  Sa^ike?d?2i2. 
since  {q)   adjudged  as  to  other  statutes  ;  and,  as  I  took  it,  was  (r)  King  i.  City 
lately  agreed  in   an  information  against   the  city  of  (r)    Nor-  ^^jj^^'^^^^^'^ 

wich  (5).  1  Cowper,  648. 

(0  Vide  also  Rex  v.  Smith,  Trin.  20  Geo.  3.  Doug.  441.  445,  and  Rex  v.  Mathews,  5  Term  Rep.  162. 

As  to  the  Fifth  Point,  viz.  How  far  it  is  necessary  for  an 
indictment  on  a  statute  to  conclude  contra  formam  statuti. 

Sect.  1 16.  It  seems  that  judgment   on  a  statute  shall  in  no 
case  be  given  on  an  indictment  which  does  not  so  conclude ;  for 
granting  that  such  judgment  may  in  some  cases  be  given  in  an 
action  brought  at  common  law,  without   a  reference  to  any  sta- 
tute, as  it  is  (t)  said  that  judgment  on  8   Hen.  6.  c.  9.  may  be  (t)  9  H.  6.  2. 
given  on  the  old  common  law  writ  of  assize  of  novel  disseisin,  yet  ?•  ^ct.  s.  le 
it  will  not  follow,  that  such  judgment  can  in  any  case  be  given  (w)*'2  inst.  407. 
on  an  indictment  drawn  as  for  an  offence  at  common  law,  with-  {x)  2  Inst.  200. 
out  any  reference  to  statute.     For  as  to  the  said  case  of  an  assize  B.  Pari.  75. 
of  novel  disseisin,  it  may  be  said  that  the  statute  of  8  Hen.  6.  ex-  (2)9  h!*6.  2.56. 
pressly  says,  **  That  the  party  may  recover  by  such  writ;"  and  19  H. 6.  54. 
therefore  since  there  is  no  special  writ  of  this  kind  formed  upon  ^'-j^^*  ^'J^^' 
the  statute,  and  the  party  has  (u)  no   authority  to  make  out  a  ^  Edw.  4!'s9. 
writ  himself  in  a  new  form,  it  is  reasonable  that  he  may  recover  B.  Act.  s.le 
by  the  old  writ.     But  it  (x)  seems  that  judgment  on  this  statute  ^^^'  ^-^i^* 
cannot  be  given  on  an  action  of  trespass   in  the  common  law  F.^ju^.^io. 
form,  because  there  is  a  special  writ  of  trespass  in  the  ( y)  Regis-  Cessavit,  18. 
ter  grounded  on  the  statute;  and  it  seems  to  be  (z)  agreed,  that  Attach.sur Pro. 
where  there  is  a  special  writ  grounded  on  a  statute,  judgment  Benioe  57. 
shall  never  be  given  on  such  a  statute  in  an  action  brought  at  C.EI.iz.759,760. 
common  law. 

And  in  like  manner,  since  every  one  who  prosecutes  an  indict-  {"i^^?^^'?^' 

,.,  ,  .  ,  "^      ,  111  1  Saund.  249. 

tnent  is  at  liberty  to  draw  it  as  he  pleases,  so  that  he  observes  1  siderfin,  409. 
the  general  rules  of  law  concerning  indictments,  it  seems  to  be  2  Keble,  506. 
taken  as  a  common  sjround,  that  a  judgment  by  statute  shall  i.^'*"^^^^\^7/'' 

,.  ^-.'  *'^i  -T         Douglas,  445. 

never  be  given  on  an  indictment  at  common  law,  as  every  indict-  Cowp.  so. 
ment  which  doth  not  conclude  contra  formam  statuti,  shall  be  (b)  See  s.  ii5. 
taken  to  be.     And  therefore  {a)  if  an  indictment  do  not  conclude  ^  f-f^^^n  "^Vq'q 
contra  formam  statuti,  and  the  offence  indicted  be  only  prohibited  x  Saunders,249. 
by  statute  and  not  by  common  law,  it  is  wholly  insufficient,  and  9  H.  6.  56. 
no  judgment  at  all  can  be  given  upon  it.    But  if  the  offence  were  p-  ^'^"^^J^'  ^"'^ 
also  an  offence  at  common  law,  1  take  it  to  be  in  a  great  mea-  But2R.Ab.  82. 
sure  settled  at  this  day,  that  (Jh)  judgment  may  be  given  as  for  2  Keb.  566. 
an  offence  at  common  law,  though  the  indictment  conclude  con-  1  Jon.  379, 380. 
tra  formam  statuti,  as  hath  been  more  fully  shewn  in  the  prece-  vide  2  Halej 
dent  section.  190,  i9i. 

Cro  Car.  283. 

Sect,  in.  If  there  be  more  than  one  statute  concerning  the 
same  offence,  and  the  first  of  them  was  never  discontinued,  and  (c)  C.  Eliz.  250. 
the  latter  only  (c)  continue  the  former  without  making  any  addi-.  Owen,  i35. 
tion  to  it,  or  only  {d  )  qualify  the  method  of  proceeding  upon  it,  \  Haie!^i73. 
without  altering  the  substance  of  its  purview,  it  seems  agreed,  that  (d)  Yelv.  116. 
it  is  safe,  in  an  indictment  on  any  such  statute,  to  conclude  contra  C- Jac.  187. 
formam  statuti ;  and  it  hath  been  (e)  holden,  that  a  conclusion  ^.caVi87. 

contra 


S4Q  OF  INDICTMENT.  Bk.2. 

contra  formam  statutorum,  will  in  such  cases  vitiate  the  prose- 
cution.— But  where  a  statute  hath  been  wholly  discontinued,  and 

1  LuthTTfj/       ^^  afterwards  revived,  there (y)  seem  to  have  been  some  opinions, 

2  Hale,  173.       that  a  prosecution  on  it  ought  to  conclude  contra  formam  statu- 

torum. 

'     Also  where  the  same  offence  is  prohibited  by  several  inde- 

(g)  C.  Eliz.  pendent  statutes,  there  are  some  (g)  authorities,  that  you  must 

V^?'  ^^7d  K  either  conclude  contra  formam  statutorum  or  contra  formam  of 

C.  Jac.^42.  the  particular  statutes,  naming  them,  and  that  if  you  barely  con- 

Aleyn,  49, 50.  clude  contra  formam  statuti,  the  indictment  will  be  insufficient, 

2  Bulst.  258.  f^y  jjQ^  shewing  on  which  of  the  statutes  it  was  taken.     But 

(h)  Crom.  104.  there  are  also  strong  (h)  authorities  for  the  contrary  opinion,  which 

5  H.  7. 17.  is  also  most  agreeable  to  (i)  precedents  ;  to  which  may  be  added, 

4  r^k^  Ift^  ^^^^  ^^  ^^  ^^  ^  good  objection  to  such  an  indictment  concluding 
(i)  2  Roll.  Abr.  contraformam  statuti,  that  it  appears  not  on  which  of  the  sta- 
79. 82.  tutes  the  prosecution  is  grounded,  the  same  objection  may  as  well 
Dalton,  c.  129.  y^^  made  to  an  indictment  concluding  contraformam  statutorum  ; 

^  '  '  for  it  no  more  appears  from  such  a  conclusion  on  what  statute 
(fc)  Dyer,  155.  the  prosecution  is  grounded,  than  from  the  conclusion  contra 
a1^^'^  49^50  formam  statuti;  and  yet  it  seems  to  be  if)  generally  admitted,  that 
Lamb.' b.  4.  c.  5.  ^  conclusion  coutra  formam  statutorimi  is  good  where  the  indict- 
(0  Dyer,  155.  ment  is  for  an  offence  prohibited  by  several  statutes.  Also 
^p*        y        where  such  an  indictment  concludes  contra  formam  statuti,  with- 

5  H.  7. 17.  ^"^  shewing  what  statute  is  (/)  intended,  why  may  it  not  be  said 
Owen,  135.  that  such  Statute  shall  be  taken  as  is  most  for  the  king's  advan- 
Sup.s.  90.  con.  tage,  as  well  as  where  the  indictment  concludes  contra  formam 
2  Roll.  65.        statutorum,  in  which  case  it  seems  to  be  admitted,  that  it  shall 

be  so  taken? 

But  where  a  later  statute  ordains,  that  a  former  statute  shall 
be  executed  in  a  new  case  not  mentioned  in  the  former,  as  8 
Hen.  6.  c.  9.  does,  that  15  Rich.  2.  c.  2.  shall  be  executed  in  the 
case  of  a  forcible  detainer,  which  is  not  mentioned  in  15  Rich.  2. 
or  where  a  new  statute  adds  a  new  penalty  to  an  offence  prohi- 
0»)C^^Jac.j42.  jjitg^j  |jy  a  former  statute,  as  {m)  23  Eliz.  doth  that  of  twenty 
2  Leonard  5.     pounds  for  a  month's  absence  from  church  contrary  to  the  tenor 
of  1  Eliz.  it  seems  that  it  may  with  greater  reason  be  argued,  that 
(n)  Aleyn,  49,    Jf  the  indictment  conclude  contraformam  statuti,  it  will  be  («)  in- 
sufficient, because  it  may  seem  that  the  offence  is  not  punishable 
by  any  one  statute  only.     Yet  considering  that  the  precedents  in 
these  cases  generally  conclude  contraformam  statuti,  and  the  pro- 
secution in  truth  depends  on  the  addition  made  by  the  later  sta- 
(o)  1  Mod.  191.  tute,  which  seems  of  itself  alone  sufficient  to  support  it,  it  may 
i  Lutw"^2f2^       be  reasonably  argued,  and  seems  agreeable  to  the  later  (o)  opi- 
(p)  Aleyn,50.     nions,  that  such  a  conclusion  may  be  allowed  in  these  cases  also. 

6  Modern,  140.  However,  it  seems  safe  in  any  of  the  cases  above-mentioned  to 
Sh!^602^^843^^  conclude  contra  formam  (p)  statuf,  which  shall  stand  either  for 
1066.  statuti  or  statutorum,  or  be  rejected,  in  such  manner  as  will  best 
Ld.Rayni.i5i8,  maintain  the  indictment. 

Douglas,  425. 

As  to  the  Ninth  General  Point  of  this  chapter,  viz.  What 
ought  to  be  the  form  of  the  caption  of  an  indictment. 

Sect.  118.  I  shall  take  it  for  granted,  that  every  such  caption 
is  erroneous,  which  doth  not  set  forth  with  proper  certainty,  both 

the 
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the  court  in  which,  and  the  jurors  by  whom,  and  also  tlie  time  and 
place  at  which,  the  indictment  was  found. 

For  the  better  understanding  whereof  I  shall  endeavour  to 
shew  what  certainty  of  this  kind  is  necessary. 

1.  In  respect  of  the  court  before  which  the  indictment  was 
found. 

2.  Of  the  jurors  by  whom  it  was  found. 

3.  Of  the  time  when  it  was  found. 

4.  Of  the  place  at  which  the  indictment  was  found. 

As  to  the  lirst  of  these  particulars,  viz.  What  certainty  is  neces- 
sary in  the  caption  of  an  indictment  in  respect  to  the  court  before 
which  it  was  found. 

Sect.  119.  It  is  certain,  that  every  such  caption  must  shew  that  (9)Ld.Ray.7io. 
the  indictment  was  taken  before  such  a  court  as  had  jurisdiction  g^  BatteilV.* 
over  the  offence  indicted;  and  therefore  if  it  set  forth,  that  any  indictment,  46. 
indictment  whatsoever  was  taken  before  J.  S.  (q)  steward,  with-  0)  22Ed.4.i3. 
out  shewing  to  whom  he  was  steward,  or  in  what  court;  or  that  s^p.^c/Ve 
an  inquisition  of  death,  upon  view  of  the  body,  was  taken  before  (s)  22Ed.  4.12. 
J.  S.  (r)  mayor  of  London,  or  before  J.  S.  stew^ard  to  (5)  such  a  (0  C*  ^^'^  i^^. 
person,  and  in  such  a  court,  without  adding,  that  he  was  a  coro-  ^2  Ed  4^16 
ner  ;  or  if  it  expressly  call  him  a  coroner,  but  do  not  also  shew  B.  Bat.  7. 
that  he  was  such  for  the  (t)  district  in  which  the  inquisition  was  Indict.  46. 
taken,  it  is  insufficient.     But  it  hath  been  adjudged  (u),  that  it  is  4  Coke^ii  '    ' 
sufficient  to  set  forth,  that  it  was  taken  before  J.  S.  a  coroner  in 
the  county,  without  saying  that  he  was  a  coroner  for  the  county, 
for  that  cannot  birt  be  intended. 

Sect.  120.  Where  (:r)  the  caption  of  an  indictment  alleges  it  (i)iSid.  247. 

taken  at  the  general  sessions  of  the  peace  of  such  a  county  or 

burgh,  it  doth  not  seem  necessary  to  add,  that  such  sessions  was 

hoiden  for  such  county  or  burgh,  because  it  could  not  but  be  so 

holden,  if  it  were  the  general  sessions  of  such  a  county  or  burgh; 

but  if  it  had  been  only  described  as  a  general  sessions  holden  in  y^o^^^^h^?^' 

1  1  1      •    •         •  1  /    v         1  i-      1  •  1        •     6^8-  con.  60O. 

such  county  or  burgh,  it  is  said  ( ?/)  to  be  a  fatal  exception,  that  it  i  Levinz,  304. 

is  not  expressly  alleged  as  holden  for  such  county  or  burgh.  But  2  Keble,  133, 
(z)  qimre  if  this  be  not  helped  by  putting  the  county  in  the  mar-  i^A^c^lliz  490. 

g**J*  Crown  Cir.  125. 

Sect.  121 .  There  are  some  (a)  authorities,  that  if  the  caption  of  («)  S.  P.  C.  96. 
an  indictment  before  justices  of  peace  take  no  notice  of  their  f'^^l^'i^o^' 
commission  to  hear  and  determine  felonies,  &c.  which  is  generally  b.  Indict,  32. 
done  by  the  clause  nee  non  ad  diversas  felonias,  S^c.  it  is  insuffi-  But  Qu.  22 
cient.     But  having  already  more  fully  considered  this  matter,  c.  B^ErrtV^ise^ 
8.  8.  SS.  1  shall  refer  the  reader  to  what  is  there  said  concerning  b!  indictment* 
it.  50. 

,      ,  2  Hale,  186. 

Lamb.  46,  47.    Cro.  Jac.  633.     1  Vent.  33.  and  Rex  v.  Carter.    Strange,  442.  exactly  in  point,  upon 
the  authority  of  which  Rex  v.  Straw  was  quashed,  Hil.  10  Geo.  1.  without  debate. 

Sect.  122.  There  are  also  several  authorities,  that  the  caption  (b)  1  Lev.  175. 
of  an  indictment  before  justices  of  peace  is  insufficient,  unless  2  Keble,  647. 
either  the  words  {b)  domini  regis  or  (c)  puhlic(R  be  added  after  ^^'^'^'^J'f^^^ 

paciS.  1  siderfin,  422. 
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(d)  1  Sid.  4?2.   pacts.     And  it  hath  been  sometimes  holden,  that  even  the  words 

2  Kible,  582.     domini  regis  are  not  sufficient  without  the  word  {d)  nunc,  or  some 

other,  to  shew  whether  it  were  the  peace  of  the  present  king,  or 
of  some  of  his  predecessors.  The  chief  ground  of  these  opinions 
seems  to  be  the  statute  of  27  Hen.  8.  c.  24.  s.  4.  by  which  it  is 
enacted,  "  That  in  every  writ  and  indictment  that  shall  be  made 
*'  within  any  county  palatine  or  liberty,  whereby  any  thing  shall 
"  be  supposed  to  be  done  against  the  king's  peace,  it  shall  be 
**  supposed  to  be  done  against  the  king's  peace,  his  heirs  and 
"  successors,  and  not  against  the  peace  of  any  other  person  what- 
"  soever ;  any  statute,  grant,  or  usage,  to  the  contrary  notwith- 
"  standing."  From  whence,  I  suppose,  it  may  have  been  collect- 
ed, that  by  parity  of  reason,  justices  of  peace  ought  to  be  styled, 
in  legal  proceedings,  justices  of  the  king's  peace,  that  it  may  ap- 
pear that  the  peace  of  no  other  person,  but  of  the  king,  is  in- 
tended.    But  since  this  is  not  expressly  required  by  the  said  sta- 

(c)Videc.5.s.i.  tute,  it  cannot  but  be  intended,  especially  at  this  (e)  day,  when 
none  but  the  king  can  appoint  justices  of  peace,  that  all  justices 
of  peace  must  be  justices  of  the  public  peace,  or  of  the  king's 

(/)2Keb.385.  peace,  which  is  the  same  thing.     Accordingly  exceptions  for  the 

1  Siderfin,  247\  y^^j^iwt  of  these  words  have  been  often  {f)  over-ruled  ;  and  I  take 
%  Siderfin,  475!  them  to  be  obsolete  at  this  day,  as  it  seemed  to  be  lately  settled 
(g)  Adjudged     between  the  is)  King  and  Hawkins  on  a  conviction  of  deer-steal- 

M.SGeo.l.        • 

3  Bur.  1903.        "» 

Qi)\  Mod.  24.  ^^^^-  ^^^*  ^"t  ^^  seems  generally  agreed,  (Ji)  that  if  the  cap- 

2  Keble,  380.  tion  of  an  indictment,  at  a  sessions  of  the  peace,  do  not  mention 
r^^'irP^o  -  before  whom  it  was  holden,  or  if  it  sej;  it  forth  {i)  generally  as 
a)  2  Keb.  128!  holden  before  justices,  without  shewing  any  thing  of  the  nature 
C.  Eiiz.  738.  of  their  commission,  or  as  holden  before  justices  (/:)of  the  peace, 
^Kh^^k^^^'  ^^*  'w*^*^^"^  naming  any  of  them,  or  shewing  for  what  place  they 
22Ed.\i9.  were  justices,  or  if  it  (/)  describe  them  as  justices  ad pacem  in 
B.  Batieil,  7.  comitatu  prcedict*  conservand ',  omitting  the  word  assignaf\  it  is 
Indictment,  46.  insufficient,  (m)  Yet  it  hath  been  adjudged,  that  it  is  not  ne- 
'^>63.  *""  cessary  for  the  caption  of  an  indictment  taken  at  a  general  ses- 
(»n)  1  Sid.  367.  sions  of  the  peace  to  style  any  of  the  justices  of  the  quorum,  be- 
5  Modern,  152.  cause  it  sufficiently  shews  that  one  or  more  of  them  were  such, 

2  Keble,  366,       ,         t        •        ,i     ,  V  •  i 

by  shewmg  that  the  sessions  was  a  general  one. 

(n)  10  Edw.  4.        Sect.  124.  It  hath  been  adjudged,  (n)  that  the  caption  of  an  in- 
vf  T  d*     '^4      dictment  setting  it  forth    as  taken  ad  magnam  curiam  cum  leta 
F.  Indict.  20*     tentam,  is  insufficient.     The  chief  reason  whereof  seems  to  be 
S.  P.  C.  95.        this,  that  such  a  caption  rather  imports,  that  the  indictment  was 
iT'bK'^^g^    taken  at  the  court  which  had  no  jurisdiction  to  take  it,  than  at 
the  proper  one  ;  for  it  seems  to  be  express,  that  it  was  taken  at 
the  court-baron,  and  mentions  nothing  in  relation  to  the  court- 
leet,  but  that  it  was  holden  together  with  the  court-baron.     And 
agreeably  hereto  it  is  said  in  the  Year-Book  of  10  Edw.  4.  pi.  15. 
that  if  the  caption  had  been  ad  magnam  curiam  et  ad  letam,  it  had 
been  some  sense,  but  that  cum  leta  bears  no  sense.    From  whence 
it  may  be  argued,  that  if  a  caption  set  forth  an  indictment  as  taken 
at  a  court-baron  and  court-leet,  it  may  be  good,  because  the  court- 
baron  having  no  manner  of  jurisdiction  in  criminal  matters,  and 
(o)  1  Saik.  195.  the  court-leet  having  such  jurisdiction,  it  may  well  be  (o)  intended 
Sup.  c.  11.  s.  6.  that 
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that  tlie  indictment  was  taken  at  the  court-leet,  and  not  at. the 
court  which  had  nothing  to  do  with  it.  A  fortiori  therefore,  if 
an  indictment  be  set  forth  as  taken  ad  vis.  Jranci  pleg.  cum  cur' 
baron'  teiit\  it  shall  be  intended  to  have  been  taken  at  the  court- 
leet ;  as  it  is  (/?)  said  to  have  been  holden  by  the  late  Chief  (p)  iSaik.  195. 
Justice  Holt,  who  yet  seemed  to  be  of  opinion,  that  if  a  court- 
baron  had  a  jurisdiction  of  such  matters  as  well  as  a  court-leet, 
but  in  a  different  manner,  such  a  caption  would  have  been  insuf- 
ficient, for  not  shewing  more  expressly  at  which  of  the  courts  the 
indictment  was  taken. 

Sect.  12j.  It  hath  been  adjudged,  {q)  that  the  not  setting  forth  {q)  i  Salk.  200. 
in  the  caption  of  an  indictment  taken  at  a  leet,  whether  the  court 
was  holden  by  grant  or  prescription,  is  holpen  by  the  multitude 
of  precedents. 

As  to  the  second  particular,  viz.  What  certainty  is  necessary  in 
the  caption  of  an  indictment  in  respect  oi  the  jurors  by  whom  it 
was  found. 

Sect.  126.  It  seems  agreed,  that  no  caption  of  an  indictment,  ^  j^^j^  ^^^ 
whether  found  at  a  (r)  court-leet,  or  other  inferior  court,  can  be  (r)  6  H.  4. 
good  without  expressly  shewing,  that  the  jurors  who  found  it  («)  Raym.  434. 
were  of  the  (5)  county,  city,  or  burgh,  or  other  precinct,  for  which  ^Kebk  16O 
the  court  was  holden,  and  that  they  were  at  least  {t)  twelve  in  3  Keble',  807. 
number,  and  {u)  also,  that  they  found  the  indictment  upon  their  Vide  sup.  s.  33. 
oaths. — Also,  indictments  have  been  {x)  quashed  for  an  omission  ^^    '^  ^'5"  ^^* 
of  the  names  of  the  jurors  in  the  caption:     But  there  is  a  (3/)  6  H.  4.  4. 
precedent  in  Saunders'  Reports  of  a  caption,  setting  forth,  that  4i  Ed.  3.  31. 
the   indictment  was  taken  by  twelve  men,  See.  without  naming  1  gid^r^fin^'flo.' 
them,  and  yet  no  exception  appears  to  have  been  taken  on  this  sModemisoi. 
account. — Also  many  indictments  taken  in  inferior  (2)  courts,  1  Keb.  629. 3iiJ9. 
have  been  quashed  for  want  of  the  words  proborum  et  legalium  cUed^to  ktters 
hominum  in  the  caption ;  but  this  exception  hath  been  often  over-  b,  c,  d,e,  f,  g,  h, 
ruled,  as  it  hath  been  more  fully  shewn  in  the  sixteenth  section  of  sections  122  & 
this  chapter.— Also  many  indictments   in  such  courts  have  been  J^salkeld^37^ 
quashed  for  want  of  the  words  (a)  jurat'  et  oneraf  in  the  cap-  (i)2R.Abr.82. 
tion ;  and  also  for  want  of  the  words  (b)  adtunc  et  ibidem,  before  2  Kebie,  47o. 
the  wordsjwra^'  et  oneraf ;  and  also  for  (c)  want  of  the  words  ad  Q^'g^^'g  ^j 
inquirendum  pro  dicto  domino  rege  pro  corpore  comitatus ;  and  Rastal,553, 606*. 
also  for  want  of  the  words  {d)  super  sacramentum  suum  dicunt,  (v)  iSaund.249. 
after  the  words  jurat'  et  oneraf  ;  and  also  for  expressing  the  (e)  J  Kebl2^66^* 
oath  to  have  been  to  inquire  pro  corpore  civitatis  pradictcE,  where  (3)  1  Keb.  629. 
the  offence  arose  in  and  the  sessions  was  holden  for  a  burgh,  &c.  2  Keble,  471. 
But  it  is  (/)  said,  that  in  the  caption  of  an  indictment  taken  in  ^  KeWe "^'366* 
the  King's  Bench,  or  at  the  (g)  grand  sessions,  the  words  super  (a)  iKe'b.  101. 
sacramentum  suum  dicunt  supply  the  want  of  the  words  juraf  et  ^24.  629. 852. 
oneraf',  &c.— Also,  it  is  said  to  have  been  {h)  adjudged,  that  the  viMe3Keb?i28. 
"Words  jurat,  et  onerat.  ad  inquirend.  pro  domino  rege  et  corpore  Con.  2  Keb.  59. 
comitatus  are  sufficient,  without  the  word  pro  before  corpore ;  2  Jones,  I80. 
and  that  the  addition  of  the  words  ad  largum  after  inquirend.  ^^^eb.^^ss.'  1%. 
does  no  {i)  hurt ;  and  that  there  is   no  need  of  the  words  ad  (c)  2  keb.  471.* 
inquirendum  pro  corpore  comitatus  in  an  {k)  inquisition  taken  Shower,  272. 

^^^  iKeble/498.' 
<p)  1  Saund.  249.        (/)   1  Keb.  629.    (g)  2  Keble,  471.         (/i)  6  Modern,  180.       (i)  1  Sid.  140. 
1  Shower,  272.     6  Mod.  95.     (k)  6  Modern,  95.  180. 
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(0  R.  r.  Grave,  for  a  particular  purpose ;  and  that  the  omission  of  the  word 

nor,  adj.  Hil.  /A  onerat.  is  not  fatal,  if  there  be  the  word  juraf,  for  that  fully 
SGeo.  1.  •      1-      V  J         '  J 

implies  it. 

As  to  the  third  particular,  viz.  What  certainty  is  necessary  in 
the  caption  of  an  indictment,  in  respect  of  the  time  when  it  was 
found. 

(m)iSid.229,  Sect,  127-  It  seems  {m)  agreed,  that  such  caption  must  set 
230.  forth  a  certain  day  and  year  when  the  court  was  holden,  before 

1  Modem,  81.  which  the  indictment  was  found  (1),  and  must  record  it  as  then 
1  Saunders,  393.  fouiid  in  the  (ji)  present  tense,  and  not  in  the  preterperfect  (2); 
1  Vent.  170.  fQj.  ij  j^j^^i^  been  (o)  adjudged,  that  if  it  describe  the  sessions  at 
Andrews,  162.'  which  the  indictment  was  taken,  as  holden  die  Martis  et  die  Mer- 
(n)  1  Bulst.  203.  curii,  OX  as  holden  on  such  a  day  in  such  a  year  of  the  king,  with- 
f  ^^4  r  k^'  48^  ^"^  ^^^  ascertaining  what  king ;  or  if  it  set  forth  the  style  of  the 
(p)2  Keb.'582,  ^^X  or  year  in  any  {q)  figures  but  Roman,  it  is  insufficient  (3). 
Vide  sup.  s.  87.  But  it  seems  to  be  (r)  agreed,  that  it  is  sufficient  to  express  the 
s^K^hf  °^28^  y^^^  ^^  ^^^  ^i"o»  without  adding  that  of  the  Lord.  Also  it  seems, 
(r)  Vide  sup.  that  (s)  Bxtitit  pmsentatum  for  existit  is  made  good  by  the  multi- 
5.  80.  and  c. 23.  tude  of  precedents. 

8.  90. 

(s)  1  Sid.  140.  368.     1  Keble,  37.     2  Kebie,  367.    5  Coke,  120.    F.  Indictment,  20.     B.  Indict.  34. 

10  Ed.  4.  15. 

As  to  the  fourth  particular,  viz.  What  certainty  is  necessary  in 
die  caption  of  an  indictment  in  respect  of  the  place  where  it  was 
found. 

Sect.  128.  It  seems  agreed,  that  if  such  caption  either  set 
(t)  Dyer,  69.  forth  no  (t)  place  at  all  where  the  indictment  was  found,  or  do 
(u)  C.  Jac.  not  (u)  shew  with  sufficient  certainty,  that  the  place  set  forth  is 
276,  277.  within  the  jurisdiction  of  the  court  before  which  it  was  taken,  as 

where  it  sets  forth  the  indictment  as  taken  at  a  sessions  of  the 
(x)  C.  Eliz.  137.  peace  holden  for  such  a  county  at  B.  (x)  without  shewing  in 
606.  738.751.    what  couuty  B.  is,  otherwise  than  by  putting  the  county  into  the 
margin,  is  insufficient.     Also  if  an  act  of  parliament,  whether  it 
be  in  print  or  not,  appoint,  that  the  quarter-sessions  of  such  a 
county  shall  be  holden  at  such  a  place  only,  and  not  elsewhere, 
(y)  Dyer,  135.    except  for  cause  of  the  plague,  &c.  it  seems  (y)  that  the  caption 
of  every  indictment  taken  at  any  such  sessions,  is  insufficient,  un- 
less it  expressly  shew,  that  it  was  holden  at  such  place.     But  it 
(r)  5  Coke,        hath  been  (2)  adjudged,  that  the  caption  of  an  inquisition  as 
V"S'  y**  9nn   taken  at  B.  before  J.  S.  coroner  of  the  king's  liberty  of  B.  afore- 
c!  Eli2?490.   '  s^^^»  *s  goo<i>  without  expressly  shewing  that  B.  is  within  the 
liberty  of  B.  for  it  cannot  but  be  intended. 

As  to  the  Tenth  General  Point  of  this  chapter,  viz.  Upon 
what  proof,  and  within  what  time  after  the  offence,  an  indictment 
may  be  found. 

Sect. 

(1)  The  caption  stated  the  sessions  to  be  held  (2)    Vide  Rex  v.  Hall,   1  Term.  Rep.   3W. 

ad  festum  Ephiphanii  instead  of  Epiphanut,  and  it  where  it  is  decided  that  a  conviction  may  state  the 

was  adjudged  fatal.     Strange,  698.      An  indict-  information  in  the  preterperfect  as  well  as  in  the 

ment  taken  at  the  adjourned  sessions  must  shew  present  tense. 

when  the  original  sessions  began.   Strange,  865.  (3)    Vide  2  Hale,  170.      Strange,  261.      An- 

And  if  the  court  is  stated  to  have  been  held  on  an  dfews,  137. 
impossible  day,  it  will  vitiate  the  indictment.  Rex 
V.  Fearnly,  Trin.  26  Geo.  3.    1  Term  Rep.  316. 
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Sect,  129.  It  (a)  seems,  that  before  the  first  of  Edward  the  ^^^ i^^'^^'J,l[ 
Sixth  no  certain  number  of  witnesses  was  required  upon  the  in-  2  Jones,  233. 
dictment  or  trial  of  any  crime  whatever.     For  it  seems  to  be  (fe)  B.  Cor.  220. 
generally  (b)  agreed,  that  the  statutes  of  the  first  and  second  of  Dye^^i32^^* 
Philip  and  Mary,  in  restoring  the  order  of  trial  by  the  course  of  1  jones,  ^'33. 
the  common  law,  took  away  the  necessity  of  two  witnesses  in  all  Keilwood,  I8. 
cases  within  those  statutes ;  from  whence  it  plainly  seems  to  fol-  ^^j^  ^  j^^^ 
low,   that  they  were  not  required  by  the  common  law.     It  is  24,25,26. 
holden  (c)  indeed  by  some,  that,  by  the  ancient  common  law,  one  Sum.  208.  ^6^. 
witness  was  not  sufficient  to  convict  any  person  of  high  treason;  300^^^'^^^' 
and  this  is  said  to  be  grounded  on  the  law  of  God,  expressed  (c)  3  Inst.  26. 
both  in  the  Old  and  New  Testament.     But  granting  that  one  Raymond,  408. 
witness  was  not  sufficient  for  a  conviction,  it  doth  not  follow  but  e^^mS veiT 
that  he  might  be  sufficient  for  an  indictment.  much  at  large 

Fos  232  to  246 

Also,  however  the  law  might  have  stood  m  relation  to  these 

matters    before   the   Conque^st,   it   seems  to  have  been  wholly 
altered  long  before  the  statute  of  Edward  the  Sixth.     And  I  ra- 
ther incline  to  this  opinion,  since  I  find  it  so  little  supported  by 
the  generality  of  the  authorities  cited  by  Sir  Edward  Coke  for  v-^x  ^^.^^^  ^^^^ 
the  proof  of  the  contrary,  which  wholly  relate  either  to  the  proof  (e)  35  H.  6. 
of  an  essoin,  or  of  a  summons  (d)  in  a  real  action,  or  (e)  of  the  46, 47. 
default  of  persons  summoned  on  a  jury,  or  {f)  other  matters  ra-  |^^         "'* 
ther  less  to  the  point.  15  Ed.  4.  i. 

And  as  to  the  above  recited  passages  of  Scripture,  it  may  be 
answered,  that  those  in  the  Old  Testament  concern  only  the  ju- 
dicial part  of  the  Jewish  law,  which  being  formed  for  the  parti- 
cular government  of  the  Jewish  nation,  doth  not  bind  us  any 
more  than  the  ceremonial;  and  that  those  in  the  New  Testament 
contain  only  prudential  rules  for  the  direction  of  the  government 
of  the  church  in  matters  introduced  by  the  Gospel,  and  no  way 
control  the  civil  constitutions  of  countries.  To  which  may  be 
added,  that  whatsoever  may  be  said  either  from  reason  or  Scrip- 
ture for  the  necessity  of  two  witnesses  in  treason,  holds  as 
strongly  in  other  capital  causes,  and  yet  it  is  not  pretended,  that  1  Hale,  299. 
there  is  or  ever  was  any  such  necessity  in  relation  of  any  other 
crime  but  treason. 

Sect.  130.  But  by  1  Edw.  6.  c.  12.  s.  22.  it  is  enacted,  "  That  Two  witnesses 
*'  no  person  or  persons  shall  be  indicted,  arraigned,  condemned,  required  m 
"  or  convicted  for  any  offence  of  treason,  petit  treason,  or  mis- 
"  prision  of  treason,  &c.  unless  the  same  offender  or  offenders  be 
"  accused  by  two  sufficient  and  lawful  witnesses,  or  shall  wil- 
"  lingly  and  without  violence  confess  the  same." 

Sect.  131.  Also  by  5  and  6  Edw.  6.  c.  11.  s.  8.  it  is  further  Or  two  lawful 
enacted,  "  That  no  person  or  persons  shall  be  indicted,  arraigned,  accusers. 
"  condemned,  convicted,  or  attainted,  for  any  of  the  treasons  in 
**  the  act  mentioned,  or  for  any  other  treasons  that  then  were,  or 
"  afterwards  should  be,  which  should  after  be  perpetrated,  eom- 
*/  mitted,  or  done,  unless  the  same  offender  or  offenders  be  there - 
"  of  accused  by  two  lawful  accusers;  which  said  accusers  at  the 
"  time  of  the  arraignment  of  the  party  so  accused,  if  they  be  then 
"  living,  shall  be  brought  in  person  before  the  party  so  accused, 
*'  and  avow  and  maintam  what  they  have  to  say  against  the  said 

*'  party. 
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Treasons  to  he 
tried  as  at  com- 
mon law 


before  the 
1  Edw.  6. 


Two  lawful  wit- 
nesses required 
in  open  court. 


Indictment  to 
be  found  within 
three  years. 


Vide  20  Geo.  2. 
c.SO. 

Post,  c.  39. 
9. 12. 


''party,  to  prove  him  guilty  of  the  treasons  or  offences  contained 
"  in  the  bill  of  indictment  laid  against  the  party  arraigned,  unless 
"  the  said  party  arraigned  shall  willingly,  without  violence,  con- 
"  fess  the  same." 

Sect.  132.  But  by  1  and  2  Philip  and  Mary,  c.  10.  it  is 
enacted,  "  That  all  trials  after  that  statute  to  be  had,  awarded, 
*'  or  made  for  any  treason,  shall  be  had  and  used  only  according 
"  to  the  due  order  and  course  of  the  common  law." 

Sect,  133.  Also  by  1  and  2  Philip  and  Mary,  c.  11.  it  is 
enacted,  "  That  all  and  every  person  and  persons  who  shall  be 
"  accused  or  impeached  of  any  of  the  offences  contained  in  that 
•'  statute,  or  of  any  other  offence  or  offences  concerning  the  im- 
"  pairing,  counterfeiting  or  forging  of  any  coin  current  within  this 
"  realm,  shall  and  may  be  indicted,  arraigned,  tried,  convicted  or 
"  attainted  by  such  like  evidence,  and  in  such  manner  and  form 
"  as  has  been  used  and  accustomed  within  the  realm,  at  any  time 
"  before  the  first  year  of  Edward  the  Sixth." 

Sect.  134.  By  7  Will.  3.  c.  3.  it  is  further  enacted,  "  That  no 
"  person  or  persons  whatsoever  shall  be  indicted,  tried,  or  at- 
"  tainted  of  high  treason,  whereby  any  corruption  of  blood  may 
"  or  shall  be  made  to  any  such  offender  or  offenders,  or  to  any 
"  the  heir  or  heirs  of  any  such  offender  or  offenders,  or  of  mis- 
"  prision  of  such  treason,  but  by  and  upon  the  oaths  and  testi- 
"  mony  of  two  lawful  witnesses,  either  both  of  them  to  the  same 
"  overt  act,  or  one  of  them  to  one,  and  the  other  of  them  to  ano- 
"  ther  overt  act  of  the  same  treason,  unless  the  party  indicted 
"  and  arraigned,  or  tried,  shall  willingly,  without  violence,  in 
"  open  court  confess  the  same,  or  shall  stand  mute,  or  refuse  to 
"  plead;  or  in  cases  of  high  treason,  shall  peremptorily  challenge 
'*  above  the  number  of  thirty-five  of  the  jury." 

Sect.  135.  And  by  7  Will.  3.  c.  3.  it  is  further  enacted,  "  That 
"  no  person  or  persons  whatsoever  (such  only  excepted  as  shall 
*'  be  guilty  of  designing,  endeavouring,  or  attempting  any  assas- 
"  sination  on  the  body  of  the  king,  by  poison  or  otherwise)  shall 
**  be  indicted,  tried,  or  prosecuted  for  any  such  treason  as  afore- 
"  said,  or  for  misprision  of  such  treason,  that  shall  be  committed 
"  or  done  within  the  kingdom  of  England,  dominion  of  Wales> 
**  or  town  of  Berwick  upon  Tweed,  unless  the  same  indictment 
"  be  found  by  a  grand  jury  within  three  years  next  after  the  trea- 
"  son  or  offence  done  and  committed." 

Sect.  136.  But  by  7  Will.  3.  c.  7.  it  is  provided,  that  nothing 
in  this  act  "  shall  any  ways  extend  to  any  impeachment,  or  other 
"  proceedings  in  parliament,  nor  to  any  indictment  of  high  trea-, 
"  son,  nor  to  any  proceeding  thereupon  for  counterfeiting  hi» 
"  majesty's  coin,  his  great  seal,  or  privy  seal,  his  sign  manual,  or 
*'  privy  signet." 

Upon  these  statutes  the  following  particulars  seem  most  re- 
markable. 

Sect.lSl.  First,  That  where  the  statute  of  the  first  of 
Edward  the  Sixth  requires,  that  the  party  be  accused  by  two^ 

lawful 


coil- 
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lawful  witnesses,  and  that  of  the  fifth  and  sixtii  of  Edward  the 
Sixth,  that  he  be  accused  by  two  lawful  accusers,  they  both  mean  00 B-  ^^/f!^- 
the  very  (a)  same  thing,  because  the  common  law  admits  of  no  summary,' 208. 
other  accusers  but  witnesses.  i  Hale,  30i. 

Sect.  138.  Secondly,  That  according  to  the  general  (6)  opi-  (fe)  s.P.c.i64. 
nion,  it  is  not  required  either  by  the  first,  or  the  fifth  and  sixth  ^^^^^^^^""'''g^g 
of  Edward  the  Sixth,  that  such  accusers  or  witnesses  be  present  ^uTs Tmt. 
with  the  indictors  in  person,  but  that  they  may  send  their  accu-  26.  seems 
sation  to  the  indictors  in  writing  under  their  hands,  which  will  tr^^y. 
be  sufficient  even  after  their  death.     Also  it  is  observable,  that 
the  books  which  speak  of  this  matter  do  not  expressly  say,  that 
such  accusation  must  be  upon  oath,  but  surely  this  cannot  but 
be  intended ;  for  how  can  any  accuser  be  said  to  be  a  lawful  wit- 
ness if  he  be  not  upon  his  oath  ?     But  this  is   cleared  by  the 
seventh  of  William  the  Third,  as  to  the'treasons  within  that  sta-  i  Hale,  304. 
tute;  for  it  expressly  provides,  "  that  no  person  shall  be  indicted 
**  thereof,  but  by  and  upon  the  oath  and  testimony  of  two  lawful 
''  witnesses." 

Sect.  139.  Thirdly,  By  the  judgment  both  of  Coke  (c)  and  (c)3Inst.  25. 
Hale,  (J)  one  who  can  only  witness,  by  hears-4^%  what  he  has  ^^tt^['!"^q?^" 
heard  a  good  witness  say,  is  not  a  lawful  accuser  within  any  of  Con.  Dyer,  99. 
these  statutes;  for  if  this  were  to  be  allowed,  nothing  would  be  S.  P. C.  164. 
more  easy  than,  in  any  case,  where  there  is  one  witness,  to  get  a  ^^f^^'  ^'^^* 
second,  which  would  totally  elude  the  provision  of  the  statutes  b.  Cor.  220. 
in  requiring  two  lawful  witnesses,  &c.  Sed  vide  sup. 

s.  134. 

Sect.  140.  Fourthly,   That  the  words,  "unless   the^  party  (e)  2  Andr.  66. 
"  shall  willingly,  without  violence,  confess  the  same,"  in  the  1st,  1  Hale,  304. 
and  5  and  6  Edw.  6.  are  to  be  understood  (e)  where  the  party  ?.^,^^**^^* 

1  1  •  '        •  1     f  1  •  •  •,,•       1      Kelynge,  18. 

accused  upon  his  examination,  berore  his  arraignment,  willingly  2  st.  Tr.  488. 
confesses  the  same  without  torture :  but  it  is  observable,  that  7  ^'-  ^-  ^^  ^^^ 
Will.  3.  is  thus  expressed,  "  unless  the  party  indicted  and  ar-  J"^<^'<^*5d 'n 

,,       .  ,  •     1      1     11       Ml*       1  -1  •    1  •  l" rancia  s  case, 

"  raigned,  or  tried,  shall  w  illingly,  without  violence,  m  open  court  e  St.  Tr.  58. 

"  confess  the  same."  that  these  words 

only  mean  a 
confession  upon  the  arraignment  of  the  party.      FosttT,  241. 

Sect.  141.  Fifthly,  That  one  witness  to  one  and  another  wit- 
ness to  another  overt  act  of  the  very  same  (f)  treason,  have  been  (/)Rayra.407. 
construed  to  be  sufficient,  within  the  statutes  of  the  first,  and  the  ^c/ "/^'2^o4 
fifth  and  sixth  of  Edward  the  Sixth;  and  the  express  words  of  Foster,  237. 
the  seventh  of  William  the  Third  are  agreeable  hereto  (1), 

Sect.  142.  Sixthly,  That  the  statute  of  1  and  2  Philip  and 
Mary,  c.  10.  by  enacting,  "  That  all  trials  of  treason  shall  from 
"  thenceforth  be  according  to  the  course  of  common  law,"  doth 
i\pt  (g)  take  away  the  necessity  of  two  witnesses  upon  an  indict-  (g}  S-  P-  C. 
inent,  required  by  the  1st,  and  5  and  6  Edw.  6.  c.  6.  because  the  ^^;  ^^^^^ .  o^ 

•    J'..*  /»!  '11  •  11  o  Inst.  t24  to  x/^. 

indictment  is  no  part  of  the  trial,  but  is  more  properly  the  accu-  b.  Cor.  220. 
sation  to  be  tried.  Foster,  235. 

Sect. 

(l)  And  a  collateral  fact,  not  tending  to  the  confession  of  the  prisoner,  8  St.  Tr.  255.  for  the 
proof  of  the  overt  acts,  may  be  proved  by  one  wit-  words  of  the  statute  are  confined  to  the  proof  of  the 
ness.  Salkeld,  634.     5  State  Trials,  17 ;  or  by  tlie       overt  acts,  Fos.  242. 
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(A)  B.  Cor.  220.       Sect.  143.  Seventhly,  Qi)  That  the  said  statute  of  1  and  2 

lobster  233         Philip  and  Mary  doth  not  extend  to  misprision  of  treason.    But 

this  is  expressly  provided  for  by  7  Will.  3.  as  to  such  treasons  as 

are  within  that  statute,  and  therefore  there  must  be  two  witnesses 

to  the  indictment,  as  well  as  to  the  trial  of  every  such  misprision. 

(0  B.  Cor.  220.  Sect.  144.  Eighthly,  That  {i)  petit  treason  is  within  the  1st, 
3  I' =^'24.^  and  5  and  6  Edw.  6.  and  1  and  2  Ph.  and  Mary,  c.  10.  but  not 
Foster,  233.  within  the  7  Will.  3;  from  whence  it  follows,  that  two  witnesses 
are  required  to  the  indictment,  and  not  to  the  trial  of  it;  and  that 
(fc)  Vide  sup.  two  witnesses  are  not  necessary  even  upon  the  indictment,  if  (/r) 
s.  140.  the  party,  upon  his  examination,  confess  it. 

Sect.  145.  Ninthly,  That  the   statute  of  i  and  2  Ph.  and 
Mary,  c.  1 1.  which  enacts,  '*  That  all  persons  accused  of  any  of- 
"  fences  concerning  the  impairing,  counterfeiting,  or  forging  the 
"  coin,  shall  be  indicted  and  tried  as  at  the  common  law,"  hath 
(/)  2  Jones,  233.  been  construed  (/)  to  extend  to  clipping,  and  all  other  offences  in 
Vide  B.  Cor.      impairing  the  coin,  which  have  been  made  treasons  since  the  said 
3KebIe  68.        Statute  of  1  and  2  Ph.  and  Mary.     From  whence  it  may  be  pro- 
bably argued,  that  the  statute  of  7  Will.  3.  by  "  expressly  pro- 
*'  viding,  that  nothing  therein  shall  extend  to  high  treason  for 
"  counterfeiting  the  coin,"  intended  in  like  manner,  that  it  should 
not  extenci  to  any  other  high  treason  concerning  the  coin(l). 

By  the  statute  39,  40  Geo.  3.  c.  93.  in  cases  of  treason,  for 
compassing  the  death  of  the  king,  where  the  overt  act  alleged 
shall  be  "  the  assassination  or  killing  of  the  king,  or  any  direct 
"  attempt  against  his  life,  or  any  direct  attempt  against  his  per- 
"  son,  whereby  his  life  may  be  endangered  or  his  person  suffer 
"  bodily  harm,  the  person  or  persons  charged  with  such  attempt 
*'  shall  and  may  be  indicted,  arraigned,  tried,  and  attainted  in  the 
"  same  manner  and  according  to  the  same  course  and  order  of 
**  trial  in  every  respect,  and  upon  the  like  evidence,  as  if  such 
"  person  or  persons  stood  charged  with  murder,"  notwithstand- 
ing the  acts  of  W.  3.  &c.  (2) 

As  to  the  Eleventh  General  Point,  viz.  In  what  cases  an 
indictment  may  be  quashed. 

Sect. 

(1)  Indictments,  being  the  foundation  of  all  wei'e  inclined  to  think,  that  if  a  grand  jury  should 
capital  prosecutions,  found  in  the  absence  of  the  find  a  bill  upon  evidence  palpably  improper,  and 
party  accused,  and  only  the  evidence  for  the  king  the  party  be  afterwards  convicted  on  it  by  l.nwful 
adduced,  it  is  necessary  that  the  proof  of  the  of-  evidence  before  the  petty  jury,  the  validity  of  such 
fence  should  be  substantial,  Lord  Coke,  3  Inst.  26.  a  conviction  could  not  be  impeached,  Dr.  Dodd's 
And  it  has  been  observed,  with  great  strength  of  case,  O.  B.  February  sessions,  1777.  Cases  in 
argument,  that  a  grand  jury  ought  to  have  the  Crown  Law,  141.  A  grand  jury,  however,  ought 
same  persuasion  of  the  truth  as  a  petty  jury,  or  a  not  to  find  an  indictment  upon  the  evidence  of  in- 
coroner's  inquest,  4  State  Trials,  p.  183.  But  it  is  competent  witnesses;  and  therefore  where  an  in- 
said  by  Lord  Hale,  2  vol.  157.  and  confirmed  by  dicttnent  against  one  Crossley  was  presented,  and 
Pemberton,  C.  J.  in  Lord  Shaftsbury's  case,  3  St.  the  only  names  on  the  back  of  it  were  Priddle  and 
Tr.  p.  415.  that  as  an  indictment  is  merely  an  ac-  Holloway ;  and  the  grand  jury,  on  its  being  proved 
cusation,  and  the  party  is  afterwards  to  undergo  a  to  them  that  these  two  persons  had  been  convicted 
full  trial,  they  ought,  upon  probable  evidence  only,  of  conspiracy,  applied  to  the  court  at  the  Old 
to  find  the  bill.  And  it  has  been  lately  decided  Bailey  in  October  sessions,  1788;  the  court  told 
by  all  the  judges,  that  a  person  committed  as  a  them,  that  they  ought  not  to  find  the  bill  on  such 
principal  in  the  same  felony  with  another,  and  testimony  alone;  for  having  been  convicted  of  an 
taken  from  his  confinement,  before  the  grand  jury,  infamous  crime,  their  competency  was  destroyed, 
by  a  surreptitious  order  to  the  gaoler,  and  without  MS. 
authority  strictly  regular,  is  a  competent  witness  (2)  See  Vol.  1.  p.  1&. 
for  that  purpose.     Indeed,  many  of  the  judges 
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Sect.  146.  1  take  it  to  be  (m)  settled,  that  by  the  common  law  (w)4St.Tr.iS5. 
the  court  may,  in  discretion,  quash  any  indictment,  for  any  such  ^  Kebie,  128. 
insufficiency,  either  in  the  caption,  or  the  body  of  it,  as  will  make  i  Keble,  45. 
any  judgment  whatsoever,)  given  upon  any  part  of  it  against  the  p*^"- ^^"^^ ^^** 
defendant,  erroneous.  SalS  372. 

Yet  it  seems,  that  judges  are  in  no  case  bound,  ex  dehitojustiti(S,  Stra.  602. 

to  quash  an  indictment,  but  may  oblige  the  defendant  either  to  Durnford  and 

plead  or  to  demur  to  it.     And  this  they  generally  do  where  it  is  g^'^/gr'^S. 

for  a  crime  of  an  enormous  or  public  nature,  as  perjury,  forgery,  ^^g.  161. 

sedition,  nuisances  to  the  highways,  and  other  offences  of  the  like  Burrow,  1127. 

mtnre  1129.2116. 

^^^^^^'  1  Wilson,  325. 

Neither  will   the  court  quash  an  indictment  removed  by  certi- 
orariy  if  a  recognizance  for  the  trial  of  it  hath  been  forfeited.  (1) 

.   Sect.  147.  Also  it  is  enacted  by  7  Will.  3.  c.  3.  "  That  no  in-  How  exceptions 
'*  dictment  for  high  treason,  or  misprision  thereof  (except  only  to  an  indictment 
"  indictments  for  counterfeiting  the  king's  coin,   seal,   sign  or  g^^^llbe  taken!" 
"  signet),  nor  any  process  or  return  thereupon,  shall  be  quashed 
"  on  the  motion  of  the  prisoner,  or  his  counsel,  for  mis-writing, 
*'  mis-spelling,  false  or  improper  Latin,  unless  exception  concern- 
**  ing  the  same  be  taken  and  made  in  the  respective  court  where 
"  such  trial  shall  be,  by  the  prisoner,  or  his  counsel  assigned,  be-    / 
*^  fore  any  evidence  given  in  open  court  upon  such  indictment; 
**  nor  shall  any  such  mis-writing,  mis-spelling,  false  or  improper 
*'  Latrn,  after  conviction  on  such  indictment,  be  any  cause  to  stay 
**  or  arrest  judgment  thereupon:   But  nevertheless,  any  judgment 
"  given  upon  such  indictment  shall  and  may  be  liable  to  be  re- 
"  versed  upon  a  writ  of  error,  in  the  same  manner,  and  no  other, 
"  than  as  if  this  act  had  not  been  made." 

Sect.  3  48.  It  hath  been  settled  («)  in  the  construction  of  this  /„)  Rookwood's 
statute,  that  no  such  exception  can  be  taken,  after  plea  pleaded.     Case,  4  St.  Tr. 

673  to  678. 

Sect.  149.  It  is  said  (0)  in  Siderfin's  Reports,  that  the  court  ,  x .  c^  «<< 
never  {p)  quasheth  an  mrormation  exhibited  by  a  common  person,  152. 140. 
but  that  it  will  quash  an  information  exhibited  by  the  attorney-  Strange,  953. 
general,  or  by  the   master  of  the  crown-office,  upon  motion,  if  Andrews^i74 
there  be  cause :  But  this  was  denied  in  one  (jq)  Nixon's  Case,  216. 
wherein  the  court  seemed  to  be  agreed,  that  they  never  have,  or  {v)  iKeb.255. 
will  quash  any  information  whatsoever.  Nix^n  Tvin 

5  Geo.  1.     Strange,  185.     Burrow,  385.     B.  R.  H.  365.     Vide  Douglas,  239.     Salkeld,  372. 

As  to  the  Twelfth  General  Point  of  this  chapter,  viz. 
What  may  be  pleaded  to  an  indictment,  and  in  w  hat  manner. 

Sect.  150.  Having  abeady  shewn  in  this  chapter  how  a  defen- 
dant may  plead  (r)  to  an  indictment,  that  the  indictors  were  re-  (r)Sup.s.  25. 

turned 

(1)  Between  quashing  indictments  and  ar-  done,  Fos.  105.  Cro.  Car.  147.  yet  it  is  by  no 
resting  the  judgment,  quashing  is  the  strongest  means  of  course,  Strange,  946.  But  the  reason  of 
way  ;  because  they  must  be  very  grossly  bad  to  not  quashing  on  motion,  but  leaving  the  party  to 
have  the  court  to  destroy  them  at  once,"l  Black.  demur,  does  not  hold  where  the  objection  is  to  the 
275.  Even  on  the  part  of  a  prosecutor,  the  court  jurisdiction  of  the  court  that  has  undertaken  to  pro- 
will  see  tliat  no  mischief  or  oppression  ensues,  and  ceed.  1  Burr.  389. — For  a  detail  of  cases  from  the 
will  impose  terms  before  they  grant  leave  to  quash  modern  Reporters,  in  which  the  court  will  or  will 
an  indictment,  1  Black.  461.  Vide  Douglas,  239.  not  quash  indictments,  vide  S  Bac.  Abr.  116.  and 
3  Burrow,  1468.     For  although  it  is  frequently  3  Comyn's  Digest,  p.  508.  to  510.  [H] 
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(5)  Sup.  s.  70, 
71,72. 
Vide  c.  23.  s. 
103. 


(t)  Finch,  385. 
Summary,  202. 
249.  254. 
2  Hale,  239. 
4  Coram.  332. 


turned  contrary  to  the  purview  of  1 1  Hen.  4.  c.  9.  and  having 
also  (.s)  shewn,  how  he  may  plead  a  misnomer,  or  wrongful  addi- 
tion ;  and  intending  in  the  following  part  of  the  book  to  shew, 
how  he  may  plead  a  former  acquittal,  conviction  or  attainder,  or 
a  pardon,  or  other  special  plea,  or  the  general  issue ;  I  shall  in 
this  place  only  take  notice,  that  the  defendant  may  plead  any  plea 
in  abatement  of  an  indictment  of  felony;  and  also  plead  over  in 
bar,  and  take  (t)  the  general  issue  also,  in  the  same  manner  as  an 
appellee  may  do,  as  hath  been  more  fully  shewn  Ch.  2.3.  Sect. 
127.  138. 


CHAP.  XXVI. 


OF  INFORMATION. 

Informations  are  of  two  kinds.  First,  Such  as  are 
merely  at  the  suit  of  the  king.  Secondly,  Such  as  are  partly  at 
the  suit  of  the  king,  and  partly  at  the  suit  of  the  party. 

For  the  better  understanding  of  the  first  of  these,  I  shall  en- 
deavour to  shew, 

1.  In  what  cases  Informations  at  the  suit  of  the  king  will  lie. 

2.  What  ought  to  be  the  form  of  Informations  at  the  suit  of 
the  king. 

3.  How  the  law  concerning  them  hath  been  altered  by  statute. 

As  to  the  First  Point,  viz.  In  what  cases  such  informations 
at  the  suit  of  the  king  will  lie. 

(a)Tliel^  I  1.        Sect.  1.  It  hath  been  holden,  that  the  King  shall  put  no  (a) 
i2%*"^i'*^'^^'  ^"^  '^  answer  for  a  wrong  done   principally  to  another,  without 
Finch  336.        ^"  indictment  or  presentment,  but  that  he  may  do  it  for  a  wrong 
done  principally  to  himself. 

But  I  do  not  find  this  distinction  confirmed  by  experience;  for 
it  is  every  day's  practice,  agreeable  to  numberless  precedents,  to 
proceed  by  way  of  Information,  either  in  the  name  of  the 
attorney-general,  or  of  the  master  of  the  crown-office,  for  off*ences 
of  the  former  kind;  as  for  (b)  batteries,  (c)  cheats,  seducing  (d)  a 
young  man  or  woman  from  their  parents  in  order  to  marry  them 
(d)cTcar!tb7.  against  their  consent,  or  for  any  other  wicked  purpose;  spiriting 
March,  52.  (e)  away  a  child  to  the  plantations  ;  rescuing  (f)  persons  from 
legal  arrests;  (g)  perjuries,  and  subornations  thereof;  (h) 
forgeries  ;  conspiracies,  whether  to  accuse  (i)  an  innocent  person, 
or  to  impoverish  (k)  a  certain  set  of  lawful  traders,  &c.  or  to  (I) 
procure  a  verdict  to  be   unlawfully  given,  by   causing  persons 

bribed 


(6)Pre.4&5 
Wil.  &  Ma. 
Infra,  s.  5. 
Shower,  116. 
(c)  Shower,  110 
1  Siderfin,  431. 
7  Modem,  40. 
Skinner,  108 


0  Keble,  101. 

1  Levinz,  257. 
1  Siderfin,  387. 
5  Mod.  221. 
7  Mod.  39. 
Carthew,  384. 
but  no  judg- 
ment was  given 

in  this  case.  Skinner,  81.  2  Keble,  432.  (e)Eayra.474.  Skinner,  47.  1  Black.  386.  (f)Raym. 
231.  Shower,  109.  113.  C.  Car.  579.  (g)  Raymond,  202.  5  Mod.  342.  7  Mod.  100.  Salk.  78. 
(/?)  Shower,  111.     (i)  Raymond,  417.    (fc)  1  Sid.  174.     (Z)  See  precedent,  1  Saunders,  300,  301. 
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bribed  for  the  purpose  to  be  sworn  on  a  tales;  and  other  such  (m) Ray m. 201. 

like  crimes  done  principally  to  a  private  person,  as  well  as  for  of-  Shower,  118, 

fences  done  principally  to  the  king,  as  for  (m)  libels,  (1)  seditious  Jig^tiiew  4 

words,  («)  riots,  false  news,  (0)  extortions,  nuisances,  as  in  not  1  Black.' 269. 

{p)  repairing  highways,  or  obstructing  (</)  them,  or  stopping  (r)  a  5io. 

common  river,  &c.  contempts,  as  in  departing  (s)  from  the  parlia-  ^J^^  there  must' 

ment  without  the  king's  license,  disobeying  {t)  his  writs,  uttering  be  14  days  no- 

(w)  money  without  his  authority,  escaping  {x)  from  a  legal  impri-  tice  of  trial. 

sonment  on  a   prosecution  for  a  contempt,  neglecting  to  keep  (^^\'^^iq^  ^^g 

watch  and  ward,  abusing  (?/)  the  king's  commission  to  the  oppres-  c.  Car.  252. 

sion  of  the  subject,  making  a  return  to  a  mandamus,  of  matters  (?)  Show.  106. 

known  to* be  false  ;  and  in  general,  any  other  oftences  aoainst  the  /'^x?,"^'^'  ^i^V 
,  ,•  ,  .  1    °,-  II-  ••!*<•.        •        (o)Raym.  216. 

public  good,  or  agamst  the  hrst  and  obvious  principles  or  justice  Cartiiew,  226. 
and  common  honesty.  Bun.  311. 

(p)  Raym.  384. 
Shower,  110.  116.  1  Siderfin,  140.  (5)  Shower,  112.  116.  (r)  Shower,  114.  118.  (s)  Ibid,  (t)  €. 
Car.  ^2oS.     (w)  Raymond,  185.     (x)  C.  Car.  209.     {y)  Shower,  116.     (s)  Salkeld,  374. 

Sect.  2.  Also  it  seems,  that  of  common  right  such  an  informa-  Shower,  iii. 
tion,  or  an  action  in  the  nature  thereof,   may  be  brought  for  of-  }}^:  V^'  VX* 

J.       '  .  1       1  1  I         *  •  I*  1  1     3  Modern,  117. 

lences   against   statutes,    whether  they  be   mentioned    by   such  sAndr.  128. 
statutes  or  not,  unless  other  methods  of  proceedinsj  be  particu-  Rastal,  686. 
larly  appointed,  by  which  all  others  are  impliedly  excluded.  „  f*      2"7  & 

sup.c.  25. s. '4.     2  Andr.  127, 128. 

Sect.  3.  But  I  do  not  find  it  any  where  holden,  that  such  an  Vide  Shower, 
information  will  lie  for  any  capital  crime,  or  for  misprision   of  ^^^'^^2* 
treason.  ^  ^' 

As  to  the  Second  Voist,  viz.  What  ought  to  be  the  form  of 
such  information. 

Sect.  4,  Having  already,  in  the  chapter  of  Indictments,  in- 
cidentally shewn  the  principal  points  relating  to  this  matter,  I 
shall  only  take  notice  in  this  place,  that,  seeing  an  Information 
differs  from  an  Indictment  in  little  more  than  fhis,  that  the  one 
is  found  by  the  oaths  of  twelve  men,  and  the  other  is  not  so  found, 
but  is  only  the  allegation  of  the  officer  who  exhibits  it,  whatsoever 
certainty  is  requisite  in  an  indictment,  the  same  at  least  is  neces- 
sary also  in  an  information,  and  consequently,  as  all  the  material 
parts  of  the  crime  must  be  precisely  found  in  the  one,  so  must 
they  be  precisely  alleged  in  the  other,  and  not  by  way  of  («)  argu-  (o)  Salk.  375. 
ment  or  recital. 

Yet  it  hath  been  adjudged,  that  where  an  information  of  per- 
jury was  drawn  in  this  manner,  *'  Memorandum  quod  A.  B.  &c. 
*'  dat  Cm  ice  hie  inteUigi  et  informari  quod   Termino  sancti  HiU\ 
"  S^c.  in  rotnlis  continetur  sic,  rz2.  that  such  an  action  was  brought,  VideStra.70. 
"  and  a  trial  had  thereon,  Scc.  Ft  quod  the  defendant,  at  such  trial, 
"  took  such  an  oath,  which  was  false,  &c."  without  adding  before 
such  mention  of  the  false  oath,  ''  et  uUerius  dat  Cur.  hie  intel/igi" 
yet  by  reason  of  the  late  precedents  the  information  is  as   (b)  (^Raym.  34, 
sufficient,  at  least  after  verdict,  as  if  those  words  had  been  added.  Ld.Raym.370. 
It  must  be  confessed,  that  this  is  the  most  reasonable  construc- 
tion, for  how  can  it  be  intended  that  it  could  be  contained  in  the 
record  of  the  trial,  that  such  an  oath  was  taken  at  it,  or  that  it  was 
false  ? 

Sect. 
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As  to  the  Third  Point,  viz.  How  the  law  concerning  such 
informations  hath  been  altered  by  statute. 

The  master  of         Sect.  5,  It  is  recited  by  4  and  5  Will,  and  Mary,  c.  18.  "  That 

sllaU u^oT filean^  divers  malicious  and  contentious  persons  had  more  of  late,  than 

information  ^""^  i»  times  past,  procured  to  be  exhibited  and  prosecuted  informations 

without  leave      in  their  Majesties  court  of  king's  bench  at  Westminster,  against 

of  the  Court.      persons  in  all  the  counties  of  England,  for  trespasses,  batteries,  and 

other  misdemeanors,  and  after  the  parties  so  informed  against  had 

appeared  to  such  informations,  and  pleaded  to  issue,  the  informers 

had  very  seldom  proceeded  any  farther,  whereby  the  person  so 

informed  against  had  been  put  to  great  charges  in  their  defence  : 

and  although  at  the  trials  of  such  informations  verdicts  had  been 

given  for  them,  or  a  nolle  prosequi  entered  against  them,  they  had 

no  remedy  for  obtaining  costs  against  such  informers."     And 

B.  R.V  247      thereupon  it  is  enacted,  "  That  the  clerk  of  the  crown,  in  the  said 

"  court  of  king's  bench,  for  the  time  being,  shall  not  without  ex- 

'*  press  order,  to  be  given  by  the  said  court,  in  open  court,  ex- 

"  hibit,  receive,  or  file  any  information  for  any  of  the  causes  afore- 

'*  said.'' 

■^^*^^F°cess  shall       And   by  4  and  5  William  and   Mary,  c.  11.  "  The  said  clerk 

formation  until    **  ^^^^^  "^^  issue  out  any  process  thereupon,  before  he  shall  have 

security  be  given  **  taken,  or  shall  have  delivered  to  him  a  recognizance  from  the 

to  pro^cuteit    «  person  or  persons  procuring  such  information  to  be  exhibited, 

'*  with  the  place  of  his,  her,  or  their  abode,  title  or  profession,  to 

"  be  entered  to  the  person  or  persons  against  whom  such  infor- 

"  mation  or  informations,  is  or  are  to  be  exhibited,  in  the  penalty 

"  of  twenty  pounds,  that  he,  she,  or  they  will  effectually  prosecute 

**  such  information  or  informations,  and  abide  by,  and  observe 

"  such  orders  as  the  said  court  shall  direct ;  which  recognizance 

"  the  said  clerk  of  the  crown,  and  also  every  justice  of  the  peace 

"  of  any  county,  city,  franchise,  or  town  corporate,  (where  the 

"  cause  of  any  information  shall  arise.)  are  by  the  same  statute 

'*  empowered  to  take." 

Recognizance  to       And  by  4  and  5  Will,  and  Mary,  c.  18.  it  is  further  enacted, 
e    t  .  *i  "That  after  the  taking  thereof  by  the  said  clerk  of  the  crown,  or 

**  the  receipt  thereof  from  any  justice  of  the  peace,  the  said  clerk 
"  of  the  crown  shall  make  an  entry  thereof  upon  record,  and  shall 
**  file  a  memorandum  thereof  in  some  public  place  in  his  office, 
"  that  all  persons  may  resort  thereunto  without  fee." 

Defendants  en-  And  by  4  and  5  William  and  Mary,  c.  18.  it  is  further  enacted, 
unlessThrud  e  **  ^^^^  i»  case  any  person  or  persons  against  whom  any  informa- 
certifies.  "  tion  or  informations  for  the  causes  aforesaid,  or  any  of  them, 

'*  shall  be  exhibited,  shall  appear  thereunto,  and  plead  to  issue, 
"  and  that  the  prosecutor  or  prosecutors  of  such  information  or 
"  informations,  shall  not,  at  his  and  their  own  proper  costs  and 
**  charges,  within  one  whole  year  next  after  issue  joined  therein, 
*'  procure  the  same  to  be  tried;  or  if  upon  such  trial  a  verdict 
"  pass  for  the  defendant  or  defendants,  or  in  case  the  same  in- 
**  former  or  informers  procure  a  nolle  prosequi  to  be  entered  ; 
"  then,  in  any  of  the  said  cases,  the  said  court  of  king's  bench  is 
**  authorized  to  award  the  said  defendant  or  defendants,  his,  her, 
"  or  their  costs,  unless  the  Judge,  before  whom  such  information 

"  shall 


Stra.  1131. 
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"  shall  be  tried,  shall  at  the  trial  of  such  information,  in  open 
**  court,  certify  upon  record,  that  there  was  reasonable  cause  for 
"  exhibiting  such  information." 

And  by  4  and  5  Will,  and   Mary,  c.  18.  it  is  further  enacted.  Recognizance 
*'  That  in  case  the  said  informer  or  informers  shall  not  within  ^^^"^1^"^^^  "* 
"  three  months  next  after  the  said  costs  taxed,  and  demand  made  costs. 
"  thereof,  pay  to  the  said  defendant  or  defendants  the  said  costs, 
**  then  the  said  defendant  and  defendants  shall  have  the  benefit  of 
**  the  said  recognizance,  to  compel  them  thereunto." 

Sect.  6.  But  by  4  and  5  Wiil.  and  Mary,  c.  IS.  it  is  provided.  The  Attorney 
'*  That  nothing  hereof  shall  extend,  or  be  construed  to  extend,  to  resu-dned^bv 
"  any  other  i»nformation  than  such  as   shall  be  exhibited  in  the  thisactfrom 
**  name  of  their  Majesties  coroner  or  attorney,  in  the  court  of  king's  ^.''"g  informa- 
*'  bench,  for  the  time  being,  commonly  called  the  master  of  the  Vo°3^^#'^"'* 
**  crown-office." 

From  whence  it  follows,  that  informations   exhibited  by  the 
Attorney-General  remain  as  they  were  at  the  common  law. 

For  the  better  understanding  this  statute,  1  shall  endeavour  to 
shew, 
e 

1.  In  what  cases  the   Court  will  order  an  information  to  be 
filed. 

2.  How  the  party  may  be  relieved  against  process  issued  against 
him,  before  any  recognizance  given. 

3.  Where  the  defendant  shall  have  costs. 

4.  Whether  it  extends  to  all  kinds  of  informations. 

As  to  the  first  particular,  viz.  In  what  cases  the  court  will  order 
an  information  to  be  filed. 

Sect.  7.  It  seems  to  have  been  the  general  practice  not  to  make 
such  an  order,  without  first  making  a  rule  upon  the  person  com-  LawofMsi 
plained   of  to  shew  cause  to  the  contrary;  which  rule  is  never  """^»2io. 
granted,  but  upon  motion  made  in  open  court,  and  grounded  upon 
affidavit  of  some  misdemeanor,  which  if  true,  doth  either  for  its 
enormity  or  dangerous  tendency,  or  other  such  like  circumstances, 
seem  proper  for  the  most  public  prosecution.     And  if  the  person 
upon  whom  such  rule  is  made,  having  been  personally  served 
with  it,  do  not,  at  the  day  given   him  for  that  purpose,  give  the 
court  good  satisfaction,  by  affidavit,  that  there  is  no  reasonable 
cause  for  the  prosecution,  the  court  generally  grants  the  informa- 
tion;  and  sometimes,  upon   special  circumstances,  will  grant  it 
against  those  who  cannot  be  personally  (c)  served  with  such  rule,  /^n  g^j-a  io44. 
as  if  they  purposely  absent  themselves,  &c.  B.  R.  H.  271. 

Sect.  8.  But  if  the  party  on  whom  such  rule  is  made,  shew  to 
the  court  a  reasonable  cause  against  such  prosecution  ;  as  that  he 
has  been  before  indicted  for  the  same  cause,  and  acquitted ;  or 
that  the  intent  of  the  (d)  prosecution  is  to  try  a  civil  right,  as  the  ('^)  ^-  ^^^-  ^^'^^ 
title  to  land,  &c.  which  is  not  yet  determined  ;  or  that  the  com-  2024. "^ 

plaint  B.  R.  H.  241. 
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plaint  is  trifling,  vexatious,  or  oppressive,  (1)  the  court  will  not 
grant  the  information,  unless  there  be  some  particular  and  extra- 
^  ordinary  circumstances  in   the  case ;  the   determination  whereof 

being  wholly  left  to  the  discretion  of  the  court,  cannot  well  come 
under  any  certain  stated  rules. 

Rej^s'^'^^'  f  Sect.  9'  The  court  will  not  grant  an  information  against  a 

(/)ii3Iack.  private  person  for  reading  a  pretended  proclamation  (e).  Nor 
Kep.  18.  against  a  husband  for  endeavouring  to  retake  his  wife  contrary  to 

He  Tb^'^'  articles  of  separation  (y).  Nor  against  persons  who  assemble 
(/t)  i  Strange,  ^^  ith  a  lawful  design,  notwithstanding  some  unlaw  ful  and  irregular 
1181.  acts  ensue  (g).     Nor  against  justices  acting  improperly  in  their 

Bhick^Rep^^^  public  Capacity,  unless  flagrant  proof  of  corruption  appears  (A). 
432.  Nor  against  ministers  for  converting  brief-money  (i).     Nor  for 

Douglas,  589.  bribing  electors  (k).  Nor  for  a  perjured  intrusion  to  a  living, 
653  ""  ^^^^  upon  an  affidavit  that  it  was  simoniacal  (/).  Nor  for  a  libel  if  it 
(i)  St.  Tr.  113.  appear  to  be  true  (m).  Nor  for  offences  committed  upon  the 
Blick.Ilep.443.  high  seas  (n).  Nor  against  a  dissenter  for  refusing  the  office  of 
541^'''''''"  ^^''^'  sheriff"  (o).  Nor  against  an  off'ender,  although  the  penalty  of  the 
(/)  Sir.  70.  off^ence  is  vested  in  the  Crown  (p).  Nor  for  words  spoken  of  a 
(to)  Str.  498.  justice  in  his  public  character  (q).  Nor  for  attempting  suborna- 
3  Bifc  Ab  475  ^^^"  ^'')*  ^^'"  ^^''  sending  a  challenge,  if  the  informant  had  pre- 
(n)  2  Str.  918.  viously  imparted  a  challenge  (s).  Nor  in  favour  of  one  cheat 
(o)2Stra.  1193.  as^ainst  another  cheat  (0-    Nor  for  a  general  charsje  of  extortion 

1    \Ai  'IlQ  ..  •  •  ,    ^ 

)2Stra  rj34  ^^)'  ^^*  ^^*  Striking  a  magistrate  in  the  execution  of  his  office, 
(^)2Stra.ii57.  if  the  magistrate  struck  first  (a).  Nor  for  an  offence  against  a 
(r)B.R.  H.24.  private  statute  (?/).  Nor  if  a  civil  suit  is  depending  upon  the 
402  ^"  same  subject  (2).     Nor  against  the  members  of  a  corporation  for 

0) Burr. 548.  a  misapplication  of  the  corporation  money  (cr).  Nor  against  a 
(n)  Strange,999.  magistrate  for  having  improperly  convicted  a  person,  unless  the 
240  P^i'ty  complaining  make   an  exculpatory  affidavit  (b).     And  in 

( v)  isurr.  385.     general  the  discretion  of  the  court  in  granting  an  information  is 
(OB.  R.  H.       guided  by  the  merits  of  the  person  applying;  by  the  time  of  the 
'(a)'B\i\c\i  542    application  ;  by  the  nature  of  the  case  ;  and  by  the  consequences 
1^6)  Rex  r.  Wat-  which  may  possibly  result  from  the  granting  it  (c). 
sou,  2  Terra. 
Rep.  199.    (c)  Rex  v.  Webster,  3  Term  Rep.  388. 

t  The  Court  will  grant  an  information  for  reproaching  the 
(d)  Carth.  14.  office  of  magistracy,  or  defaming  the  character  of  magistrates  {d). 
(c)  2  Str.  1107.  Por  taking  away  a  young  woman  from  her  guardian,  although 
f/V>s11"ii62  chancery  has  committed  the  off'ender  for  a  contempt  (e).  Or 
(g)  1  Wils  7."  from  her  putative  father  (f).  For  not  examining  evidence  upon 
(h)  1  Wiis.  7.  oath  under  a  reference  and  rule  of  court  (g).  Or  for  demanding 
(Io^Blirri099  ^  shilling,*  by  a  justicc,  to  discharge  his  warrant,  and  committing 
(/)  1  Str.  ^21.  the  party  for  not  paying  it  (h).  For  seducing  a  man  to  many  a 
(w)  1  Str.  413.  pauper  in  order  to  exonerate  the  parish  (i).  For  seducing  a 
(n)  2  Lord  woman,  habituated  to  drinking,  to  make  her  will  (k).  For  volun- 
(0)  Str.  788.  tarily  absentmg,  by  a  justice,  from  sessions  (/).  Tor  refusing  to 
Ip)  Str.  834.  put  an  act  in  execution  (m).  For  bribing  persons  to  vote  at  cor- 
poration elections  (?/)•  For  publishing  an  obscene  book  (0).  For 
blasphemy  (p).    For  unduly  discharging  a  debtor  by  judges  of  an 

inferior 

(1)  A  party  applying  for  an  information  must  per  subject  for  an  action,  they  may  give  the  party 
waive  his  right  of  action  ;  but  if  the  court  on  hear-  leave  to  bring  it.  Rex  v.  Sharren,  1  Term  Rep.  189. 
jng  the  whole  matter  are  of  opinion  that  it  is  a  pro- 
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inferior  court  (q)    For  refusing,  by  the  captain,  to  let  the  coroner  U)  Hard.  135. 
come  on  board  a  man  of  war  (r).    For  keeping  great  quantities  of  [^n  It^"^' J167* 
gunpowder  (s).     For  a  justice  making  order  of  removal  and  not 
summoning  the  party  (t).    For  impressing  a  captain  as  a  common  ^^^  ^"^'■-  ^^^• 
seaman    maliciously    (u).       For    speaking   treasonable   words,  ^'*)  ^^'^^^^'i^- 
although  the  offender  has  been  previously  punished ;  uu.  in  an 
academical  way,  by  the  vice-chancellor  (j).     For  contriving  the  (x)  1  Black.  37. 
escape  of  French  prisoners  (3/).     For  giving  a  ludicrous  account  ^^^^  ^'*^^- 
of  a  marriage  between  an  actress  and  a  married  man  (z).     For  (z)  1  Black.294. 
contriving  pretended  conversations  with  a  ghost  with  intention  to 
accuse  another  of   having  murdered  the   body  of  the  disturbed 
spirit  («).  For  procuring  a  female  apprentice  to  be  assigned,  though  ^^^^^^    ^^  '  ^^' 
with  her  own  consent,  to  another,  for  the  purposes  of  prostitution  (6)  i  Black.439. 
(b).    Against  a  justice  of  peace  as  well  for  granting  as  for  refusing  w  Rex  v.  Hol- 
an  ale  licence  improperly  (c).    Against  a  justice  of  the  peace  who  ^'^gcj^"^ 
from  illegal  and  corrupt  motives  discharges  the  person  committed  (d)  Rex  v. 
by  another  magistrate  under  the  vagrant  act  (d).     For  entering  Brooke,  2  Term 
libellous  reflections  in  the  books  of  a  corporation  respectmg  the  y^s^^^^  ^  ^Vat- 
administration  of  justice  in  a  cause  in  which  the  corporation  were  son,  2  Term 
party  (e).     Against  a  person  whose  trial  is  coming  on  at  the  R^p.  199. 
assizes  for  distributing  hand-bills  in  the  assize  town,  vindicating  ^^Q  4Tenu  ^" 
his  conduct  and  reflecting  on  the  prosecutors  (/).  Rep.  285. 

As  to  the  second  particular,  viz.  How  the  party  may  be  relieved 
against  process  issued  against  him,  before  any  recognizance  given 
according  to  the  statute. 

Sect.  10.  It  seems  that  he  may  move  the  court  {g)  to  set  it  (g)  Salk.  376. 
aside,  as  having  issued  contrary  to  the  directions  of  the  statute.      Hardw'  247 

As  to  the  third  particular,  viz.  Where  the  defendant  shall  have 
costs — I  shall  observe. 

First,  That  if  the  information  be  tried  at  bar,  the  defendant  (^) Clerk'sCase, 
can  have  no  costs  within  this  statute  ;  for  the  words  are,  [h)  that  strange  H3i. 
the  court  is  authorized  to  award  costs,   &c.  **  unless  the  judge  874.33.1069. 
"  before  whom  the  information  shall  be  tried,  shall  at  the  trial,  in  ^^^^- 1^*^- 
"  open  court,  certify  upon  record,  that  there  was  a  reasonable  iw  Us.  26^1.139. 
*'  cause  for  exhibiting  such  information  ;'*  which  is  most  naturally  3Com.Dig.5i7. 
to  be  understood  of  a  trial  at  nisi  prius ;  and  it  would  be  absurd  Comb.  345. 225. 
to  suppose,  that  the  statute  intended  that  the  justices  of  the  king's  3  Biac?'  1305. 
bench,  at  a  trial  before  themselves,  should  make  a  certificate  to  Salk.  J93. 
themselves.    To  which  may  be  added,  that  where  a  cause  is  of  Bull- N.  P.  333. 
such  consequence  as  to  be  tried  at  the  bar,  it  may  reasonably  be  Bunbury,  90. 
intended  to  be  out  of  the  purview  of  the  statute,  which  was  chiefly  B.  R.  H.  247. 
designed  against  trifling  and  vexatious  prosecutions.  Sajer's  Law  of 

Sect.  1 1.  Secondly,  That  if  there  be  several  defendants,  and 
any  one  of  them  found  guilty,  those  who  are  acquitted  cannot  have 
(i)  costs  within  this  statute;  and  this  is  agreeable  to  the  construe-  (0 Salkeia,  194. 
tion  made  of  the  statutes  which  give  costs  to  defendants  in  civil  ' 

actions,  by  force  whereof  no  defendant  in  such  like  case  could 
recover  costs  before  the  statute  of  8  and  9  Will.  c.  10. 

Sect.  12.  Thirdly,  That  it  hath  been  adjudged  in  the  con- 
struction of  these  words,.  "  The  court  of  king's  bench  is  autho- 

**  rized 
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3.  c.  15. 


3  Burr.  1817. 
1819. 

Rex  V.  File- 
wood,  2  Terra 
Rep.  145. 

Rex  V.  Brooke, 
2  Term  Rep. 
197. 


"  rized  to  award  to  the  defendant  his  costs,  where  the  judge  who 

'*  tries  an  information  does  not  at  such  trial  certify,  that  there  was 
(fc)Reg.v.  **  a  reasonable  cause  for  the  information  (k)"  that  the  said. court 

MWuio"'  is  bound  of  right,  in  every  .such  case,  to  award  them,  whether  the 

Annee,  and  also  acquittal  were  upon  the  merits,  or  only  from  a  slip  in  point  of 
Stra.  1131.  form,  and  howsoever  notorious  the  offence  might  be ;  for  where 
f^irvld^Chan.  ^  ^^"''^  is  authorized  by  statute  to  do  a  matter  of  justice  to  the 
Case,  191.         party,  upon  certain  circumstances,  it  has  no  discretionary  power 

of  considering  whether  it  ought  to  do  it,  or  not,  when  a  case 

appears  to  be  within  those  circumstances. 

Vide  19  Geo.  s.  To  which  may  be  added,  that  the  statute,  being  general  as  to 
c.  34.  for  costs  all  cases  wherein  the  judge  who  tries  the  information  doth  not 
smSinf  certify  a  reasonable  cause,  seems  to  imply,  that  it  shall  be  left  to 

informations,       such  judge  only  for  this  purpose,  to  consider  whether  the  prose- 
?"f  ix"  ^  ^^^'  cation  were  reasonable  or  not;  and  it  is  the  prosecutor's  folly  not 
to  apply  to  him. 

t  Fifthly,  That  in  case  the  defendant  be  acquitted  on  an  in- 
formation, he  is  not  intitled  to  costs  beyond  the  extent  of  the  re- 
cognizance entered  into  by  the  prosecutor,  which  is  limited  by  the 
statute  to  Twenty  Pounds. 

t  Sixthly,  That  the  court  will  not  (on  motion)  compel  the 
prosecutor  of  an  information  to  give  security  for  the  costs,  in  case 
the  defendant  should  be  acquitted,  over  and  above  the  recogni- 
zance in  Twenty  Pounds  required  by  the  statute  4  and  5  Will, 
and  Mary,  c.    .  s. 

f  Seventhly,  That  the  prosecutor  of  an  information  for  a 
misdemeanor  shall  pay  costs  for  not  proceeding  to  trial  pursuant 
to  notice,  notwithstanding  issue  may  not  have  been  joined  a 
twelvemonth.  But  the  liability  of  a  prosecutor  of  an  information 
to  pay  costs  for  not  going  on  to  trial,  must  be  understood  to  relate 
only  to  cases  where  the  prosecution  is  carried  on  entirely  at  the 
instance  of  a  private  individual  ;  for  if  the  king's  name  be  more 
than  barely  made  use  of,  then  the  general  rule,  that  the  crown 
neither  pays  nor  receives  costs,  attaches. 

t  Eighthly,  That  under  the  statute  of  4  and  5  Will,  and 
Mary,  c.  11.  s.  3.  the  representatives  of  the  prosecutor  are  entitled 
to  the  costs  taxed  during  his  life,  though  no  personal  demand  was 
ever  made  by  him  ;  for  though  it  takes  away  the  remedy  by  attach- 
ment it  does  not  affect  the  debt,  and  when  costs  are  taxed  they 
become  a  debt.  But  where  a  rule  had  been  made  for  the  prose- 
cutor of  an  information  to  pay  costs  for  not  proceeding  to  trial 
pursuant  to  notice,  it  was  held  that  the  executor  of  the  defendant 
(who  died  after  the  making  of  the  rule,  but  before  the  costs  were 
taxed)  was  not  entitled  to  them ;  nor  would  he  have  been  liable 
if  the  testator  had  been  ruled  to  pay  them. 

As  to  the  fourth  particular,  viz.  Whether  the  before-mentioned 
statute  3  and  4  Will,  and  Mary,  c.  18.  extends  to  all  kinds  of  in- 
formation. 


Comb.  225.419. 

2  Stra.  874. 
B.  R.  H.  159. 

3  Burr.  1804. 
1  Black.  Rep. 
356. 

1  Bac.  K.  B. 
275. 


Rex  D.Charaber- 
lain,  1  Term 
Rep.  103. 


2  Stra.  874. 


Hullock,  578. 


Sect. 
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Sect.  13.  It  seems  clear,  that  this  statute  extends  to  all  infor-  Finch,  322. 
mations  whatsoever  exhibited  by  the  master  of  the  Crown  Office.  2  Inst.  282. 49.5. 
And  though  it  may  be  objected,  that  an  information  in  the  nature  of  q^^^^'^q^' 
a  Quo  Warranto y  being  a  proper  means  to  try  a  right,  is  not  within  La.  Ray  m.  426. 
the  meaning  of  the  statute;  which  mentioning  trespasses,  batteries.  Strange,  i042. 
and  other  misdemeanors,  may  be  reasonably  construed  to  intend  f  com.*4^5^^^' 
such  Other  misdemeanors  only  as  are  of  an  inferior  nature,  like  to  3  Com.  263. 
those  specified,  which  are  generally  wrangling  and  frivolous  ones  ;  4  Com.  307. 
yet  seeing  this  is  a  remedial  law,  and  therefore  ought  to  be  largely  -187.^579]'^'     ' 
construed,  and  that  such  information  may  be  as  vexatious  as  any  1  Bur.  402. 
others,  and  always  supposes  a  usurpation  of  some  franchise,  and  1  Wils.  244. 
every  such  usurpation  is  certainly  a  misdemeanor,  it  hath  been 
settled  that  this  statute  doth  extend  to  them. 

Sect.  14.  But  when  the  offices  so  usurped  were  annual  offices, 
it  was  found  very  difficult  and  oftentimes  impracticable  by  the  laws 
in  being  to  bring  to  a  trial  and  determination  the  right  of  such  ft^Jc^^jg/' 
persons  to  the  said  offices  within  the  compass  of  the  year.     And 
when  the  offices  were  not  annual,  divers  acts  prejudicial  to  the 
good  order  of  such  cities  were  done  before  the  right  could  be  deter- 
mined.    It  is  therefore  enacted  by  9  Ann.  c.  20.  "  That  in  case  Burr.  402.  575. 
'*  any  person  or  persons  shall  usurp,  intrude  into,  or  unlawfully  ?Sv^t^Q^/i^^^* 
"  hold  and  execute,  the  office  or  franchise  of  mayor,  bailiff,  port-  gQg^.  ^024. 
"  reeve,  or  other  office  within  a  city,  town  corporate,  borough,  2120.  2147. 
"  or  place  in   England  or  Wales,  it  shall  and  may  be  lawful,  to  f  Jf^-  ^^'^'^* 
**  and  for  the  proper  officer  of  the  court  of  queen's  bench,  the  B^ack.  95. 
**  court  of  sessions  of  counties  palatine,  or  the  court  of  grand  ses-  Coke's  Em. 
"  sions  in  Wales,  with  the  leave  of  the  said  courts  respectively,  to  ^^'j 
"  exhibit  one  or  more  information  or  informations,  in  the  nature     "*   ^   ' 
**  of  a  quo  warranto^  at  the  relation  of  any  person  or  persons  de- 
**  siring  to  sue  or  prosecute  the  same,  and  who  shall  be  mentioned 
*'  in  such  information  or  informations  to  be  the  relator  or  relators 
*'  against  such  person  or  persons  so  usurping,  intruding  into,  or 
''  unlawfully  holding  and  executing  any  of  the  said  offices  or  fran- 
**  chises,  and  to  proceed  therein  in  such  manner  as  is  usual  in 
*'  cases  of  informations  in  the  nature  of  a  quo  warranto  J^ 

And  by  9  Ann.  c.  20.  "  If  it  shall  appear  to  the  said  respective 
"  courts,  that  the  several  right  of  divers  persons  to  the  said  offices 
''  or  franchises  may  properly  be  determined  on  one  information, 
**  it  shall  and  may  be  lawful  for  the  said  respective  courts  to  give 
**  leave  to  exhibit  one  such  information  against  several  persons, 
"  in  order  to  try  their  respective  rights  to  such  offices  or  fran- 
"  chises." 

And  by  9  Ann.  c.  20.  "  Such  person  or  persons  against  which 
"  such  information  or  informations  in  the  nature  of  a  quo  warranto 
"  shall  be  sued  or  prosecuted,  shall  appear  and  plead  as  of  the 
"  same  Term  or  sessions  in  which  the  said  information  or  infor- 
**  mations  shall  be  filed,  unless  the  court,  where  such  informations 
**  shall   be  filed,  shall  give  further  time  (1)  to  such  person  or 

**  persons 

(l)  After  the  rales  are  made  absolute  against       shall  be  only  one  information  against  all.      Burr, 
divers  defendants,  the  court  may  direct  that  there       573. 1270.    Vide  Cowp.  489. 
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*'  persons  against  whom  such  information  shall  be  exhibited,  to 
''  plead." 

And  by  9  Ann.  c.  20.  "  Such  person  or  persons  who  shall  sue 
'*  or  prosecute  such  information  or  informations  in  the  nature  of 
*'  a  quo  warranto^  shall  proceed  thereupon  with  the  most  con- 
"  venient  speed  that  may  be." 


(8)  5  Cora.  Dig. 
389. 

2  Modern,  234. 
Str.  582.  952. 
Burr.  2277. 
2143. 

4  Modern,  53. 
Rex  V.  Ponson- 
by,  25  Geo.  2. 
Queen  t;.  Blag- 
den,  B.  R.  H. 
248. 


Sect,  15.  And  by  9  Ann.  c.  20.  it  is  further  enacted  and  declared, 
"  That  in  case  any  person  or  persons,  against  whom  any  informa- 
''  tion  or  informations,  in  the  nature  of  a  quo  warranto,  shall,  in 
"  any  of  the  said  cases,  be  exhibited  in  any  of  the  said  courts, 
*'  shall  be  found  or  adjudged  guilty  of  an  usurpation,  or  intrusion 
*'  into,  or  unlawfully  holding  and  executing  any  of  the  said  offices 
"  or  franchises,  it  shall  and  may  be  lawful  to  and  for  the  said 
**  courts  respectively,  as  well  to  give  judgment  of  ouster  against 
*'  such  person  or  persons,  of  and  from  any  of  the  said  offices  or 
Sayer's  Law  of  *'  franchises,  as  to  fine  such  person  or  persons  respectively  for  his 
Costs,  293.  it  (jj,  their  usurping,  intruding  into,  or  unlawfully  holding  and  ex- 
"  ecuting  any  of  the  said  offices  and  franchises,  &c."  (8) 

**  And  by  9  Ann.  c.  26.  s.  5.  it  shall  and  may  be  lawful  to  and 
*'  for  the  said  courts  respectively  to  give  judgment  that  the  rela- 
'*  tor  or  relators,  in  such  information  named,  shall  recover  his  or 
"  their  costs  of  such  prosecution  :  and  if  judgment  shall  be  given 
**  for  the  defendant  or  defendants  in  such  information,  he  or  they 
"  for  whom  such  judgment  shall  be  given,  shall  recover  his  or 
"  their  costs  therein  expended  against  such  relator  or  relators, 
**  such  costs  to  be  levied  by  a  capias  ad  satisfaciendum, Jieri facias, 
"  or  ekcrit." 


Sect,  16.  And  by  9  Ann.  c.  20.  s.  7.  "  the  statute  for  the 
amendment  (9)  of  the  law,  and  all  the  statutes  of  jeofails  (10) 
shall  be  extended  to  informations  in  nature  of  a  quo  warranto, 
and  proceedings  thereon,  for  any  of  the  matters  in  the  said  act 
mentioned." 


(9)  11  Hen.  4. 
C.3. 

(10)  14  Ed.  3. 
c.  6. 

9  Hen.  5.  c.  4. 
4  Hen.  4.  c.  3. 
8  Hen.  6.C.  12. 

and  15.  32  Hen.  8.  c  30.  18  Eliz.  c.  14.  21  Jac.  I.e.  13.  16  &  17  Car.  2.  c.  8.  (styled  in  1  Ven- 
tris,  100.  an  omnipotent  act-)  4  &  5  Ann.  c.  16.  9  Ann.  c.  20.  5  Geo.  1.  c.  13.  4  Burr.  1099. 
Str.  1011.     Co.  Lit.  260.     Douglas,  115. 

See  Winclielsea 

Causes,  4  Burr. 

Rep.  1963. 

2524. 

Rex  V.  DIcken, 

4  Term  Rep. 

282. 


From  the  1st 
day  of  Trinity 
Terra,  1793,  de 
fendants  to  in- 
formations iti 
the  nature  of 
qujo  warranto, 
for  the  exercise 
of  any  office, 
may  plead  tlie 
holding  it  six  years  or  more,  &c. 


Upon  this  statute  a  rule  was  made  to  regulate  the  discretion 
of  the  Court,  that  after  twenty  years  possession  of  a  corporate 
franchise,  no  information  in  the  nature  oi  quo  ivarranto  should  be 
granted  to  disturb  it ;  but  that  since  that  time  each  case  stood 
on  its  own  circumstances  ;  but  this  being  found  too  long  a 
period,  a  new  general  rule  was  made  by  the  Court,  that  when  a 
person  had  been  in  quiet  possession  of  a  corporate  franchise  for 
six  years,  they  would  not  under  any  circumstances  suffer  it  to  be 
disturbed.     But  the  legislature  interposed"  soon  afterwards. 

"t  And  now  by  32  Geo.  3.  c.  58.  in  order  to  secure  the  free- 
dom of  election,  and  the  quiet,  good  order  and  tranquillity  of 
cities,  boroughs,  and  towns  corporate,  it  is  enacted,  "  that  the 
"  defendant  or  defendants  to  any  information  in  the  nature  of  a 
"  quo  ivarranto,  for  the  exercise  of  any  office  or  franchise  in  any 

**  city, 
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"  citv,  borough,  or  town  corporate,  whether  exhibited  with  leave 
"  of  the  Court,  or  by  his  majesty's  attorney  general,  or  other  oiR- 
*'  cer  of  the  crown  on  behalf  of  his  majesty,  by  virtue  of  any 
*'  royal  prerogative  or  otherwise,  and  each  and  every  of  them 
"  severally  and  respectively  to  plead,  that  he  or  they  had  first 
"  actually  taken  upon  themselves,  or  held  or  executed  the  office 
**  or  franchise  which  is  the  subject  of  such  information,  six  years 
**  or  more  before  the  exhibiting  of  such  information,  such  six 
**  years  to  be  reckoned  and  computed  from  the  day  on  which 
"  such  defendant  so  pleading  was  actually  admitted  and  sworn 
*'  into  such  office  or  franchise  ;  which  plea  shall  and  may  be 
**  pleaded  either  singly,  or  tegether  with  and  besides  such  plea 
^'  as  he  or  they  might  have  lawfully  pleaded  before  the  passing 
"  of  this  act,  or  such  several  pleas  as  the  Court  on  motion  shall 
"allow;  and  if,  upon  the  trial  of  such  information,  the  issue 
''joined  upon  the  plea  aforesaid  shall  be  found  for  the  defend- 
"  ant  or  defendants,  or  any  of  them,  he  or  they  shall  be  entitled 
'^  to  judgment,  and  to  such  and  the  like  costs  as  he  or  they 
*'  would  by  law  have  been  entitled  to,  if  a  verdict  and  judgment 
*'  had  been  given  for  him  or  them  upon  the  merits  of  his  or  their 
-  title." 

t  But  by  32  Geo.  3.  c.  58.  s.  2.  it  is  provided  "  That  in  every  Forfeiture  of 
"  such  case  the  prosecutor  of  such  information  may  reply  to  such  ^^^^  f'^i^'"  ?'* 

^  '  •  •/        J.    •/  vcHTS  uctorc  in- 

*'  plea,  any  forfeiture,  surrender,  or  avoidance,  by  the  defendant,  formation,  may 
"  of  such  office  or  franchise  happening  within  six  years  before  be  replied  to 
*'  the  exhibition  of  such  information,  whereon  the  defendant  may  s»^hpiea. 
'*  take  issue,  and  shall  be  intitled  to  costs  in  manner  aforesaid." 

t  And  by  32  Geo.  3.  c.  58.  s.  3.  it  is  further  enacted,  "  That  Title  derived 
'*  if  any  person  or  persons  against  whom  any  such   information  ""^^^  ^"  ^^^' 
"  as  aforesaid  shall  be  exhibited  shall  derive  title  under  an  elec-  affected  on  ac- 
"  lion,  nomination,  swearing  into  office,  or  admission  by   any  count  of  defect 
"  person  or  persons,  the  title  of  such  person  or  persons  aeainst  '"  ^^^^  ^'^^^  °^  ^ 

•  •  ••  tiic  Dcrson  elect- 

"  whom  such  information   shall  be  exhibited,   shall  not  be  de-  ing,  ifhewr.s 
"  feated  or  aifected  by  reason  or  on  account  of  any  defect  in  the  in  the  exercise 
"  title  of  such  person  or  persons  so  electing,  nominating,  swear-  of  his  office  six 

,  .  .  i^.  ^  ,     V    .  .  °,  °  years  previous 

"  mg  mto  orhce,  or  admittmg,  m  case  such  person  or   persons  to  the  informa- 

**  under  whom  title  shall  be  derived  as  aforesaid  was  or  were  in  tion. 

"  exercise  de  facto  of  the  franchise  or  office  (in  virtue  of  which 

**  he  oV  they  so  elected,  nominated,  sw^orn  in,  or  admitted)  at  a 

*'  period  six  years  at  least  previous  to  the  time  of  filing  such  in- 

"  formation,  and  his  or  their  title  shall  not  have  been  questioned 

*'  by  any  legal  proceeding  carried  on  with  effect." 

t  And  by  32  Geo.  3.  c.  58.  s.  4.  it  is  further  enacted,  "  That  Officer  having 
"  the  mayor,  l)ailiff,  sheriff,  town  clerk,  or  other  officer  of  any  *^^  custody  of 
"  corporation,  having  the  custody  of,  or  power  over,  the  records  cords  to  permU 
**  of  thd  same,  shall,  upon  th^  demand  of  any  person,  being  an  any  member 
**  officer  or  member  of  such  corporation,  on  the  payment  of  one  thereof  to 
"  shilling,  permit  such  person,  on  any  day  or  days,  except  Christ-  blSof  admfc- 
'*  mas  day.  Good  Friday,  and  Sunday,  between  the  hours  of  nine  sionoffreem^n,^ 
*'  in  the  morning  and  three  in  the  afternoon,  to  inspect  the  books  ^/^l^^.P^"*** 
"  and  papers  wherein  the  admission  or  swearing-in  of  the  free- 

"  men. 
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(a)  I  Bur.  434. 
1  Terra  Rep.  2. 
1  Black.  Rep. 
470. 

(b)  Burr.  869. 
Black.  187. 

(c)  Stra.  547. 
Douglas,  588. 
(d)3Burr.l8l2. 
(e)  Cro.  Eliz. 
547. 

Stra.  637. 

(f)Ld.Rayra. 

1409. 

(  g)  See  Rex  v. 

VVhitwell,  5 

Term  Rep.  85. 

Rex  V.  Sracie, 
1  Term  Rep. 
Rex  t).  Spearing. 
See  1  Black. 
Rep.  471. 
Cowp.  507. 
Rex  V.  Me  in, 
S  Terra  Rep. 
595. 


Rex  V.  Hearn, 
2  Term  Rep. 
777. 


Rex  V.  Bond, 
2  Terra  Rep. 
767.  / 


"  men,  burgesses,  or  other  members  or  officers  of  such  corpora- 
"  tion  shall  be  entered,  and  to  have  copies  or  mmutes  of  the  ad- 
**  mission,  or  the  entry  of  swearing-in  of  any  one  or  more  of 
"  such  freemen,  burgesses,  or  other  members  or  officers,  upon 
"  paying  sixpence  for  every  one  hundred  words  for  writing  the 
"  same ;  and  if  such  mayor,  bailiff,  sheriff,  town  clerk,  or  other 
"  officer,  shall  refuse  or  deny  to  any  person,  hereby  intitled  to 
*'  demand  it,  the  inspection  of  such  books  or  papers,  or  to  have 
"  copies  or  minutes  thereof  as  aforesaid,  such  mayor,  bailiff, 
"  sheriff,  town  clerk,  or  other  officer  shall,  for  every  such  offence, 
"  forfeit  and  pay  the  sum  of  one  hundred  pounds,  together  with 
"  full  costs  of  suit,  to  him,  her,  or  them,  who  shall  inform  and 
"  sue  for  the  same,  within  one  year  after  such  offence  committed, 
**  by^  action  of  debt,  bill,  plaint,  or  information,  in  any  of  his  ma- 
"  jesty's  courts  of  record  at  Westminster,  wherein  no  essoin, 
"  protection,  wager  of  law,  nor  more  than  one  imparlance,  shall 
"  be  allowed." 

Upon  these  statutes  the  following  particulars  are  remarkable. 

f  First,  If  a  person  in  answer  to  a  motion  for  an  informa- 
tion quo  warranto  can  shew  to  the  Court  that  his  right  to  the 
franchise  in  question  has  been  already  determined  on  a  manda- 
mus; or  that  it  hath  been  acquiesced  {a)  in  for  six  years ;  or  that 
it  depended  on  the  right  of  those  who  voted  for  him,  which  hath 
not  been  yet  tried  ;  or  that  the  franchise  no  ways  concerns  the 
public  (as  all  those  which  relate  to  the  government  of  a  corpo- 
ration, {h)  or  the  flection  of  members  of  parliament  (c),  and 
fairs,  and  markets,  {d)  are  said  to  do),  but  is  wholly  of  a  private 
nature  (e),  as  a  coney  warren,  &c. ;  {/)  or  that  the  election  by 
which  he  claims  is  agreeable  to  char  ter ;  or  that  he  never  acted 
under  it,  (g)  the  Court  will  not  grant  the  information,  unless  there 
be  some  particular  and  extraordinary  circumstances  in  the  case. 

f  Secondly,  It  is  not  precisely  determined  how  far  a  deri- 
vative title  to  a  corporate  franchise  may  be  impeached  when  the 
original  holder  died  possessed  of  it  undisputed  ;  for  the  rights  of 
electors  possessed  de  facto  of  a  franchise  cannot  be  impeached 
by  an  information  in  the  nature  of  a  quo  warranto  against  the 
elected.  But  when  there  is  no  other  mode  of  trying  the  right  of 
the  elector  to  vote,  the  Court  will  grant  an  information  quo  war- 
ranto  against  the  elected. 

f  Thirdly,  The  Court  will  not  grant  an  information  in  the 
nature  of  quo  warranto  against  a  person  exercising  a  corporate 
franchise  to  which  he  has  been  legally  elected,  until  he  has 
been  removed  by  the  corporation,  although  he  has.  committed  an 
offence  which  might  amount  to  a  forfeiture. 

f  Fourthly,  That  the  party  applying  for  the  information 
standing  in  the  same  circumstances  as  the  person  against  whom 
he  applies,  as  when  the  granting  the  information  may  disfranchise 
so  many  as  to  endanger  the  dissolution  of  the  corporation,  the 
Court  will  exercise  their  discretion  and  refuse  the  information. 
But  the  fact  that  the  defendant's  title  had  been  before  attached 

by 
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by  a  similar  information   and  abandoned,  will  have  no  influence 
with  the  Court. 

f  Fifthly,  The  Court  will  refuse  to  grant  an  information  in  Rexv.  Mort- 
the  nature  oi  quo  warranto  because  the  party  applying  for  it  had  lock,  3  Term 
agreed  not  to  enforce  a  bye-law  upon  which  he  now  grounded  ^^P"  ^^^' 
his  attempt  to  impeach  the  defendant's  title.     But  it  is  no  ob- 
jection to  an  application  for  an  information  against  a  mayor  for 
his  not  having  taken  the  sacrament  within  the  proper  time  before 
his  election  that  the  relators  concurred  in  his  election,  because  Rex  v.  Smith, 
that  defect  is   a  latent  one,  arising  from  the  omission  of  an  act  ?-?/'^'"  ^^^' 
positively  required  by  the  legislature. 

f  Sixthly,  An  information  in  the  nature  of  quo  warranto  lies  Rex  v.  Mein, 
against  a  portreeve  of  a  borough  and  manor,  who  as  portreeve  is  3  Term  Rep. 
the  returning  officer  of  the  borough. 

f  Seventhly,  That  an  application  for  an  information  quo  Rexw.  Sy- 
icarranto  made  on  the  affidavits  of  several  persons  of  whom  all  xBonds.  4Term 
but  one  have  consented  to  the  election  proposed  to  be  impeached,      P*  ^^^' 
may  be  granted  on  the  affidavit  of  that  one  if  he  avow  himself  to 
be  the  relator. 

t  Eighthly,  No  information  quo  ivarranto  can  be  granted  Rexv.  Carmar- 
against  any  corporation  as   a  body  for  any  usurpation  on  the  then,  g  Burr, 
crown,  except  in  the  name  of  the  Attorney  General.  ^^^* 

f  Ninthly,  That  where  any  one  of  several  issues  in  a  quo  Rex  v. 
warranto   information   is  found  for   the    prosecutor,  on  which  Downes, 
judgment  of  ouster  is   given,  he  is  intitled  to  costs  on  all  the  i^^^*^™  ^^^* 
issues. 

t  Tenthly,  It  is  not  sufficient  in  an  application  to  the  Court  Rex  v.  Whit- 
for   an  information,  to  state  that   the  defendant  being  elected  "jore,  5  Terra 
tendered  himself  to  be   sworn  in ;  for  there   must  be  a  user  as     ^^* 
well  as  a  claim  of  a  franchise  in  order  to  found  an  application 
for  an  information  in  the  nature  of  a  quo  warranto. 

t  Eleventhly,  That  before  the  exhibiting  of  any  information  Carth.  503. 
in  the  nature  of  a  quo  warranto,  the  relator  ought  to  enter  into  a  ^^'^'  ^^^' 
recognizance  in  twenty  pounds  to  pursue  the  same  with  effect, 
&c.  pursuant  to  the  statute  4  and  5  Will,  and  Mary,  c.  18.  before 
recited  ;  for  that  statute  extends  to  all  informations  whatever  ex- 
hibited by  the  master  of  the  Crown  office ;  and  that  if  the  pro-  b  R  H  247 
secutor  do  not  plead  to  trial  within  a  twelvemonth  after  issue  sStra.  iiu^.' 
joined,  the  defendant  is  intitled  to  costs  to  the  extent  of  such 
recognizance. 

t  TwELFTHLY,  That  the  prosecutor  of  an  information  in  the  i  Stra.  ss. 
nature  of  a  quo  warranto  shall  pay  costs  for  not  proceeding  to  Sayer,  iso. 
trial  pursuant  to  notice. 

t  Thirteenthly,  That  the   statute  9  Ann.  c.  20.  does  not  Rex  v.  Wil- 
extend  to  give  costs  in  an  information  in  the  nature  of  a  quo  tvar-  Hams,  i  Burr. 
ranto,  unless  for  the  usurpation,  &c.  of  corporate  offices   and  i^lja^k.  Rep 
rights  to  freedom  in  corporations,  or  other  corporate  rights.  9^ 

t  Four- 
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Rex  V.  Pickers-  f  FouRTEENTHLY,  That  a  defendant  in  execution  for  the  con- 

S"'  ^roq"^  tempt  and  for  the  costs  on  a  qiu)  warranto  information  is  intitled 

^^'       '  to  be  discharged  under  the  lords'  act, 

2  Stfa.  1039.  t  FiFTEENTHLY,  That  the  court  will  in  its   discretion,  and 

4  b""*  1963  according  to  the  circumstances  of  the  case,  discharge  a  rule  for 

^^^'        '  a  quo  warranto  information  with  costs. 


And  now  I  am,  in  the  second  place,  to  consider  the  nature  of 
such  information  as  is  partly  at  the  suit  of  the  king,  and  partly  at 
the  suit  of  the  party,  which  is  commonly  called  an  Information 
Qui  Tam. 

See  3.  7  Wils.         -^"^  ^^*^  having  a  great  affinity  with  actions  on  statutes,  1 
239.  shall  consider  them  together,  and  endeavour  to  shew, 

1.  In  what  cases  they  lie. 

2.  What  ought  to  be  the  form  of  them. 

3.  In  what  courts  they  may  be  brought. 

4.  In  what  county. 

5.  Within  what  time. 

6.  Who  are  disabled  to  bring  them. 

7.  Whether  there  may  be  a  nonsuit  in  them. 

8.  Whether  the  informer  or  defendant  may  appear  by  attorney. 

9.  In  what  cases  there  shall  be  costs. 

10.  Whether  the  defendant  may  wage  his  law,  or  take  advan- 
tage of  a  protection. 

11.  In  what  manner  the  defendant  is  to  plead  to  such  an  in- 
formation or  action. 

12.  By  whom  the  replication  shall  be  made. 

13.  In  what  manner  the  issue  shall  be  joined,  and  where  it 
shall  be  tried. 

14.  Where  the  verdict  may  be  found  as  to  part  of  the  informa- 
tion against  the  informer,  and  as  to  other  part  for  him. 

15.  What  judgment  on  such  an  information  or  action  is  good. 

16.  Whether  the  penalty  of  a  penal  statute  may  be  compounded 
or  granted  over. 

As  to  the  First  Point,  viz.  In  what  cases  an  information  or 
action  qui  tfim  will  lie. 

When  an  act  Sect.  17.  I  (a)  take  it  for  granted,  that  they  lie  on  n*o  statute 

only  gives  a  re-  which  prohibits  a  thing  as  being  an  immediate  offence  against 

™  rt^  ^rieved  ^^^  public  good  in  general,  under  a  certain  penalty,  unless  the 

it  h  not  to  be'  whole  or  part  of  such  penalty  be  expressly  given  to  him  who  will 

considered  as  a  sue  for  it ;  because  (//)  otherwise  it  goes  to  the  king,  and  nothing 

B.r' ntTs.  ^^"  ^^  demanded  by  the  party. 
(a)  2  Andr.  127.    (b)  2  Andr.  128.     2  Jones,  234.     1  Andr.  139,  140.     Stra,  828. 

But 
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But  where  such  statute  gives  any  part  of  such  penalty  to  him  (c)Co.  Ent. 

who  will  sue  for  it  "  by  action  or  information,  &c."     I  take  it  to  j^^^fJ^^IJ^* 

be  settled  at  this  day,  that  any  one  may  bring  such  action  or  in-  ^34.  ig's,  s>ci 

formation,  and  lay  his  demand  (t)  tarn  pro  domino  rege  quani  pro  Dyer,  95,  346. 
„    •^„^  /,»s  i  Andr.  139, 

L.  quhi.  Ed.  4.  117,  118.     (d)  4  Coke,  13.     12  Coke,  134. 

Also  where   a  statute   prohibits,  or  commands   a  thing,  the  (^)^  ^^'}^' 
doing  or  omission  whereof  is  an  immediate  damage  to  the  party,  Hetle3%  122.* 
and  also  highly  concerns  the  peace,  safety,  or  good  government  Qu.  1  Sid.  233. 
of  tbe  public,  or  the  honour  of  the  king,  or  of  his  supreme  courts  jj^n^^^fToe 
of  justice,  as  the  statutes  of  the  (e)  scandal  of  great  men;  oi  (f)  Y07.  ^^^' 
hue  and  cry,  and  those  that  restrain  certain  suits  in  the  (g)  civil  Co.  Ent.  348, 
or  canon  law  courts,  or  even  in  inferior  (h)  common  law  courts,  ^^- 
k  seems  to  have  been  the  general  opinion,  that  the  party  grieved  ilsmet! 23, 24. 
may,  and  it  is  holden  (i)  by  some,  that  he  ought  to,  bring  his  ac-  C.  Jac.  134. 
tion  on  such  statute  tarn  pro  domino  rege  qiiam  pro  seipso.     And  Dye»%i59, 
it  seems  to  be  taken  (/c)  as  a  ground  in  some  books,  that  where-  (;j)RastaC433. 
ever  the  king  is  to  have  a  fine  on  an  action  on  a  statute,  the  ac-  (i)  4  Coke,  13. 
tion  must  be  so  laid;  but  not  where  the  defendant  is  only  to  be  (jO  C.  Jac.  134. 
amerced.     But  I  much  question,  whether  this  be  a  good  general  Moor^9ii. ' 
settled  rule  in  relation  to  this  matter;  since  in  an  action  on  the 
statutes  of  hue  and  cry,  the  defendant  shall  (/)  only  be  amefced;  (0  C.  Jac.  350. 
and  yet  such  action  may  certainly  be  laid  tarn  pro  domino  rege 
quam  pro  seipso. 

Also  in  actions,  which,  by  the  common  law,  a  man  may  bring 
tarn  pro  domino  rege  quam  pro  seipso,  as  in  those  for  injuries  to 
the  party,  mixed  with  a  high  contempt  to  the  king,  (as  where  a  /^\  iR.Abr  1. 
(7?«)jndge  refuses  to  allow  the  benefit  of  the  king's  pardon  to  a  (ra)iR.Ab.  1. 
prisoner,  unless  he  will  give  him  such  a  bribe ;  or  where  one  0;)  ^  ^o]'-  ^^• 
makes  a  (w)  rescous  of  one  taken  on  a  capias  utlagatum,  at  the  S6i.^532  533 
suit  of  the  party,  or  the  sheriff  suffers  one  taken  on  such  a  capias  C.  Eliz.  877. 
to  (0)  escape),  the  plaintiff  is  (p)  said  to  have  his  election  to  lay  Parallel  Cases, 
his  action  this  way,  but  not  to  he  compelled  so  to  do.     To  which  ^  KAbr.  93. 
may  be  added,  that  the  plaintiff  cannot  so  lay  his  action  for  a  41  Assize,  12. 
common  trespass  at  common  law,  and  yet  therein  the  defendant  27  Assize,  49. 

is  to  be  fined.  (p)C.  Jaa.619. 

Neither  does  the  opinion  I  would  contend  against,  seem  to  be  (q)  Co.  Ent. 
confirmed  by  the  constant  course  of  precedents;  but,  on  the  con-  ^^'  ^  j^* , 
trary,  many  of  those  on  the  statutes  against  (q)  forcible  entries,  botii  ways. 
and  on  the  statutes  against  (r)  illegal  distresses,  do  not  lay  the  (r)  Rastal,  226. 
action  tarn  pro  domino  rege  quam  pro  seipso;  and  yet  there  are  (s)  !'/j^^*'  ^^'^' 
authorities  in  this  last  case,  as  well  as  in  the  former,  that  the  de-  («)  Co.  Ent.  45. 
fendant  is  liable  to  be  fined.     But  the  case  of  an  (t)  action  on  2  35  H.  6.  6. 
and  3  Edw.  6.  c.  13.  wherein  it  seems  clear  that  it  is  not  neces-  ^  Jj'^Ab^^sss 
sary  to  lay  the  action  tarn  pro  domino  rege  quam  pro  seipso,  does  Qu.  Dyer,  177. 
not  seem  to  come  up  to  the  point;  because  it  is  generally  holden,  1  Danvers, 460. 
that  the  defendant  is  only  amerciable  in  such  action,  being  in  na-  ^^F^^'  '^^^' 
ture  of  action  of  debt,  and  not  finable,  as  it  is  said  (u)  that  he  (^)  Moor,  911. 
may  be  in  an  indictment  or  information  grounded  on  the  (i)  con-  2  R.  Abr.  223. 
tempt  of  the  statute.  S'"«;  ^^'t,f  o 

'^  He t  ley,  121,  2. 

<ti)  Moor,  911.     C.  Jac.  538.  631.    (x)  Savil.  6';J 

As  to  the  Second  Point,  viz.  What  ought  to  be  the  form  of 
such  information  or  action. 

VOL.  ir.  B  D 
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Sect.  18,  Having  in  the  precedent  chapter,  section  92.  endea- 
voured to  shew,  that  there  is  no  need  that  such  information  or 
action  conclude  co7itra  pacem,  and  in  section  95.  whether  it  be 
necessary  for  ihem  to  conclude  hi  contemptum  regis ;  and  in  sect. 
100.  that  they  need  not  recite  the  statute  whereon  they  are 
grounded;  and  in  sections  101,  102,  &c.  what  mis-recitals  of  a 
statute  will  be  fatal;  and  in  sect.  110,  111,  &c.  how  far  it  is  ne- 
cessary to  bring  the  case  within  the  very  words  of  the  statute ; 
and  in  sect.  116,  117.  how  far  it  is  necessary  to  conclude  contra 
formam  statuti ;  and  in  sect.  115.  in  what  cases  one  may  have 
judgment  on  a  statute,  in  an  action  brought  at  common  law; 

I  shall  in  this  place  observe  only  these  following  particulars  : 

(]/)  C.  Jac.  104.  ^^ct.  19.  First,  If  an  information  contain  several  offences 
But  see  Rex  v.  against  a  statute,  and  be  well  laid  as  to  some  of  them  but  de- 
TcrTlTe'  ^49  ^^^^'*^'^  ^^  ^^  the  rest,  the  informer  may  have  judgment  for  so 
wiierc  it  is  much  as  is  well  laid,  {y)  As  where  the  words  of  the  statute  are 
doubted  whe-  fully  pursued  in  the  description  of  some  of  the  offences  and  not 
ther  a  person      ^^  others  ;  (z)  or  where  some  of  the  times  that  the  defendant  hath 

can  be  convicted      re       ^     ^  '  \  i       •  i  •      ^ 

of  two  distinct  oiiended  agamst  the  Statute  are  expressed  with  convenient  cer- 
offencesintbe  tainty,  and  others  not;  as  where  it  is  alleged  that  the  defendant, 
tilir  "'^""^^'  for  eleven  months,  and  more,  from  the  tenth  of  September  in  such 
(2)  i  Sid.  368.    a  year,  unto  the  ninth  of  September  in  the  yeju  following,  used 

2  Keble,  066.  a  trade  without  having  been  an  apprentice,  &c.  or  was  absent 
C ^3^^529^^  "*  ^^^^  church,  &c.  in  which  cases  judgment  shall  be  given  for  the 
c!  Eliz.  835.  eleven  months.  But  if  the  whole  time  be  expressed  incon- 
Bunbury,42.63.  sisteutly,  as  that  the  defendant  w^as  an  offender  eleven  months, 
Ta^bri^Bac  ^^^"^  ^^^^  ^^^^  ^^  November  in  such  a  year  to  the  first  of  August 
Abr.  39.41.       following,  the  whole  is  void  for  the  repugnancy,  as  hath  been 

more  fully  shewn,  chap.  25.  sect.  62. 

(a)iJones,20i.  Sect.  9.0.  SECONDLY,  It  Seems  to  be  settled  at  this  day,  that 
Cro.  Car.  256.  it  is  in  the  election  of  him  who  brings  an  action  on  a  penal  sta- 
Dvcr  95'^^''^     iwiCt  which  gives  one  moiety  of  the  forfeiture  to  the  king,  and 

3  Uv.  374, 375.  another  to  the  informer,  either  to  have  a  writ  againt  the  defen- 
Qu.Dalis.66,67.  dant,  quoil  reddat  (a)  domino  regi  et  A.  B.  qui  tarn,  ^c.  quas  eis 
B^^Acutmh  debet;  or  to  have  it  in  this  form,  quod  reddat  A.  B.  qui  tarn,  ^c, 
Stat.  4.  quas  ei  debet. 

27  H.  8.  23.  . 

(ft)  B.  Act.  Also  It  seems  to  be  settled,  that  whether  the  writ  be  in  the  one 

Pop.  5.  form  or  the  other,  it  is  well  pursued  by  a  declaration  in  the  name 

L^  Quin.  Ed.  4.  ^f  the  plaintiff  only,  (b) 

YhA^27  428  ^^^^^  ^^  secms  to  be  doubtful,  whether  there  be  any  necessity 
that  either  the  writ,  or  count,  in  any  such  action,  do  express  that 
it  is  brought  by  it  for  the  king  as  well  as  the  party,  as  hath  been 
more  fully  shewn  in  the  seventeenth  section ;  and  there  is  a  (c) 

(c)  Rastal,  427.  precedent  for  such  an  action  brought  in  the  king's  name  by  A.  B. 

qui  pro  seipso  in  hdc  parte  sequitur. 

(d)  Jones,  261,        But  seems  (J)  agreed  that  every  information  must  be  in  this 

262.  form,  that  the  informer  tarn  pro  domino  rege  quam  pro  seipso  se- 

C.  Car.  2d6.  quitur,  even  where  it  is  brought  on  a  statute  which  dves  one  third 
CokesEnt.731.  -^     ^     ^  ^,  ,  i-    ?  ^ 

part  01  the  penalty  to  a  third  person. 

But  I  find  some  difference  as  to  the  forms  of  such  informations, 

as 


Ch.  26.  OF  INFORMATION  QUI  TAM.  S7l 

as  to  some  other  respects ;  for  sometimes  they  say,  (e)  that  the  (j)  Co.Ent.S70. 
action  accrues  to  the  informer,  qui  tarUy  S^c.  to  demand  the  sum  43*^,463,    * 
forfeited  for  the  king  and  himself;  and  (f)  sometimes  that  it  ac-  (/)Co.Ent. 
crues  to  the  king,  and  to  the  informer,  qui  tarn,  S^x.  and(g)  some-  ^^-  ^'^^^-  365. 
times,  that  it  accrues  to  the  king  and  to  J.  S.  &c.  (viz.  where  the  ( J)^co'.Ent.37i. 
statute  divides  the  penalty  into  three  parts,  &c.)  and  also  to  the  2  Keb.  820. 
informer  OMZ  tarn,  Ssx.  and  sometimes  they  have  no  (h)  clause  at  ^,?^°^^"^'  i^^- 
all  or  this  kmd.  3/0.  S64. 

And  (i)  quai'e,  if  it  be  not  fatal  to  have  any  such  clause  where  (i)  1  Lutw.i62. 
the  penalty  is  not  recoverable  by  the  information,  but  requires  a 
subsequent  one,  grounded  on  the  conviction. 

Also,   sometimes  such  informations  pray  process  against  the  (/c)  Co.Eiit.364. 
defendant,  to  bring  him  in  to  (A;)  ansv\^er  to  the  informer,  qui  tarn,  ^1^%^^%%^' 
8)C.  only  ;  sometimes  (/)  to  answer  tarn  domino  regi  quam  A.  B.  (,„)*Co.  Ent.  * 
qui  tarriy  S^c.  and  (m)  sometimes  to  answer  de  et  super  pramissis  371,  372. 
generally,  without  expressing  to  whom. 

Sect.  21.  Thirdly,  Regularly  it  is  safest  for  every  such  in- 
formation or  action  to  demand  the  very  sum  due  to  the  informer, 
and  neither  more  or  less;  for  it  hath  been  adjudged,  (71)  that  if  ^'*\^'Sl  f ^^f* 
an  action  on  a  statute  demand  the  whole  forfeiture  for  the  in-  27  H.  8. 23. ' 
former,  where  the  statute  gives  part  of  it  to  the  king,  it  is  in-  Vide  Hob.  245. 
sufficient.  Bull.  N.  P.  196. 

Also  it  hath  been  holden,  (0)  that  if  the  information  make  no  (o)  Hobart, 245. 
demand  at  all,  or  demand  more  or  less  for  the  party  than  appears  330^^*1^^^* 
to  be  his  due,  it  is  insufficient  as  to  him,  yet  (p)  perhaps  it  may  (p)c.Car.330. 
be  good  as  to  the  share  of  the  forfeiture  given  to  the  king.  33i. 

Cunningham  v. 
Bennet,  Trin.  1  Geo.  1.  C.  B. 

Also  it  hath  been  (q)  adjudged,  that  it  is  sufficient  to  demand  (<?)  1  Jones, 
the  share  due  to  the  informer,  without  making  any  mention  of  ^    '   ^  * 
that  due  to  the  king. 

Also,  (a)  where  the  quantum  of  the  forfeiture  depends  upon  the  (r)  1  Jones, 
finding  of  the  jury,  as  it  does  on  the  statute  of  Forestalling,  it  156,157. 
hath  been  adjudged  sufficient  to  leave  a  blank  (1)  for  the  sum. 

Also  it  hath  been  (s)  adjudged,  that  a  popular  action  may  con-  (0  B.Act.  Pop. 
elude  "  ad  grave  damnum"  without  adding,  *'  of  the  plaintiff:"  ^" 
because  every  offence,  for  which  such  action  is  brought,  is   sup- 
posed to  be  a  general  grievance  to  every  body. 

Sect.  22.  Fourthly,  It  is  enacted  by  18  Eliz.  c.  5.  sect.  1. 
"  That  none  shall  be  admitted  or  received  to  pursue  against  any 
**  person  or  persons,  upon  any  penal  statute,  but  by  way  of  infor- 
"  mation  or  original  action,  and  not  otherwise." 

And  it  hath  been  adjudged  that  no  popular  action,  since  this  (OC.Enz.76,77, 
statute,  can  be  brought  on  a  former  statute,  either  by  (0  bill  in  fjZu^gl' 
the  king's  bench,  or  by  {u)  plaint  in  an  inferior  court,  but  only  by  (tt)C.Eliz.d44. 
original  writ  or  information;  whether  the  statute  on  which  such  (^^fH-Cio. 
action  is  grounded  (x?)  inflict  a  penalty  generally,  without  saying  Moore,247'.390. 

how  3  Inst.'  194. 

(1)  Q.  As  to  tlic  blank,  if  it  would  not  be  bad '     1  Bac  Abr.  38.  in  notu. 
B  B  2 
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(x)  4&  5  P.  &  how  it  shall  be  recovered,  or  expressly  give  a  recovery  by  bill  or 

M.  5.  s.  32,  33,  plaint,  &c. ;  as  that  of  4  and  5  Ph.  &  Mary,  against  {x)  making 

6  Coke  19.  kerseys  without  having  served  an  apprenticeship ;  and  that  of  5 

Moore,'4i2.  EHj^  c.  4.  against  (j/)   following  any  other  trade  without  having 

(t/)  5  Eliz.  4.  s.  served  an  apprenticeship. 

31. 39.  ^^  ^ 

C.  Eliz.  544.     Npy,  60. 

(z)  1 R.  Abr.  Yet  the  contrary  hath  been  since  expressly  adjudged  (2)  as  to 

such  former  statutes  as  expressly  give  a  recovery  by  bill  or  plaint, 
because  the  statute  of  18  Eliz.  c.  5.  doth  not  mention  original 
^«)  Vide  2D.  writs,  but  original  actions;  and  a  suit  by  bill  or  plaint  is  an  (a) 
3  Leon  237  Original  action  in  the  court  in  which  it  is  commenced,  and  there- 
fore may  reasonably  seem  to  be  only  within  the  intent  of  the 
statute,  where  it  is  removed  into  a  superior  court,  and  there  pro- 
ceeded upon.  And  if  this  be  the  meaning  of  the  statute,  (1)  I 
see  not  how  any  suit  whatever,  by  bill  or  plaint  on  any  penal  sta- 
tute, can  be  within  the  purview  of  it  while  such  bill  or  plaint  con- 
tinue in  the  court  in  which  they  were  commenced,  whether  the 
statute  on  which  they  are  brought  do  expressly  mention  them, 
or  leave  the  method  of  suing  to  the  general  construction  of  law. 
To  which  may  be  added,  that  the  statute  21  Jac.  1.  c.  4.  sect.  1. 
seems  to  suppose,  that  actions  on  penal  statutes  may  indifferently 
be  brought  by  writ,  plaint,  bill,  or  information ;  for  the  words  are, 
**  That  all  offences  hereafter  to  be  committed  against  any  penal 
'*  statute,  for  which  any  common  informer  or  promoter  may  law- 
"  fully  ground  any  popular  action,  bill,  plaint,  suit,  or  information, 
"  before  justices  of  assize,  8cc.  shall  be  commenced,  &c.  by  way  of 
"  action,  plaint,  bill,  information,  or  indictment  in  the  proper 
"  county,  before  the  jtistices  of  assize,  &c." 

(6)  C.  Eliz. 434.  However,  it  seems  clear,  (b)  that  no  suit,  by  bill  or  plaint,  by  a 

V'd  C  Eliz  P^^^y  g'ieved,  suing  upon  a  clause  either  expressly  or  impliedly 

76,77.  relating  to  himself  only,  is  within  the  said  statute  of  18  Eliz.  For 

3  Leon.  237.  it  is  expressly  provided,  sect.  6.  **  That  it  shall  not  restrain  any 
"  certain  person,  body  politic  or  corporate,  to  whom,  or  to  whose 

(c)C.  Eliz.  76,  "  ^^^  ^"y  forfeiture  is  limited  by  any  statute,  and  not  generally  to 

77.  "  any  person  that  will  sue;  but  that  every  such  person  may  sue  as 

3  Leon.  237.  <' before."  (c) 

But  where  the  party  particularly  grieved  by  an  offence  against 
a  statute  sues  for  a  forfeiture  generally  limited  to  any  one  who 
will  sue  for  it,  he  seems  to  be  as  much  within  the  restraint  of  the 
said  statute,  as  if  he  were  not  the  party  grieved. 

(d)  Lutw.  162.  Sect.  23.  Fifthly,  (d)  In  an  action  on  a  statute,  which  requires 
some  officers  at  one  certain  time  after  their  admission,  and  others 
at  another,  to  qualify  themselves  by  certain  acts,  it  is  safest,  ex- 
pressly to  shew  the  time  when  the  defendant  was  admitted  to  his 

office, 

(1)  In  an  action  on  the  21  Hen.  8.  c.  13.  s.  26.  and  that  "  original"  as  there  read  does  not  mean 
for  non-residence,  it  was  objected  that  tliis  was  a  "original  writ,"  but  "original  action,"  as  contra- 
proceeding  by  bill,  whereas  it  should  have  been  by  distinguished  from  proceedings  in  inferior  courts 
information  or  original  according  to  the  statute  18  and  the  Star  Chamber,  where  the  proceedings  weie 
Eliz.  c.  5. ;  but  the  court  said  that  a  proceeding  by  in  a  summary  way  by  libel  or  coniplaint.  Leigh  v. 
bill  is  an  original  -action  within  the  18  Eliz.  -c.  5.  Kent,  3  Term  Re^).  365. 
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office,  and  that  he  neglected  to  qualify  himself  in  the  time  limited ; 
and  also,  that  he  actually  exercised  his  office  after  such  neglect. 

Sect.  24.  Sixthly,  It  is  said  (e)  that  the  fact  is  sufficiently  (e) Shower, 3:57. 
alleged  after  a  quod  cum  in  an  action  on  a  statute,  but  not  in  an 
information. 

As  to  the  Third  Point,  viz.  In  what  courts  such  an  informa- 
tion or  action  may  be  brought. 

Sect.  25.  Having  already,  c.  5.  sect.  33.  endeavoured  to  prove,  ^^^  ^^^  ^^ 

that  where  a  statute  appoints  that  a  penalty  shall  be  recovered  in  ijones,  193. 

any  of  the  king's  courts  of  record,  the  offence  may  be  indicted  Littleton,  ^63. 

before  justices  of  oyer  and  terminer,  though  not  in  a  court-leet,  ^  y^n'^rf/s' 

or  of  (/*)  pie-powder,  or  such  others,  instituted  for  special  pur-  (/)c.  Eliz. 

poses ;  and  intending  under  the  next  particular,  incidentally  to  53o. 

consider  what  suits  may  be  brought  in  the  courts  of  Westmin-  ^        '  ^^' 

STER  Hall,  on  penal  statutes,  1  shall  only  take  notice  in  this 

place,  that  where  a  statute  limits  suits  by  an  informer  qui  tarn  to  ^^q 

other  courts,  yet  any  (g)  one  may,  by  construction  of  law,  exhibit  C.  Jac.  178, 

an  information  in  the  Exchequer  for  the  whole  penalty  for  the  3,^^- 

„, r  4.U     1  •  See  post,  s.  o9. 

use  or  the  king.  ^ 

As  to  the  Fourth  Point,  viz.  In  what  county  such  informa- 
tion or  action  may  be  brought. 

Sect.  26.  It  is  enacted  by  31  Eliz.  c.  5.  s.  5.  "  That  in  any  de- 
"  claration,  or  information,  not  being  exhibited  by  such  officers 
"  of  record,  as  had  in  respect  of  their  offices  before  the  time  of 
"  the  said  statute  lawfully  used  to  exhibit  informations,  or  sue 
"  upon  penal  laws  ;  and  not  (A)  concerning  champerty,  buying  of  (h)Par.  4.  B.  i. 
"  titles,  or  extorting,  or  the  king's  customs,  &c.  or  usury  or  fore-  c.  80.  sect.  47. 
"  stalling,  &c.  the  offence  against  any  penal  statute  shall  not  be  p^^  ^^^1^^ 
'*  laid  to  be  done  in  any  other  county  but  where  the  matter  alleged         ' 
"  to  be  the  offence  was  in  truth  done :    And  that  the  defendant 
"  may  traverse,  and  allege,  that  the  offence  supposed  to  be  com- 
"  mitted,  was  not  committed  in  the  county  were  it  is  alleged ;  which 
"  being  tried  for  the  defendant,  or  if  the  plaintiff  be  thereupon 
"  nonsuit,  the  plaintiff  shall  be  barred  in  that  action  or  informa- 
"  tion." 

Sect.  27.  It  is  further  enacted  by  31  Eliz.  c.  5.  s.  6.  "  That  all 
"  suits  for  using  unlawful,  or  not  using  lawful  games,  or  for  not 
"  having  bows  or  arrows,  or  for  using  a  trade  without  having  been 
'*  brought  up  in  it,  (i)  shall  be  sued  and  prosecuted  in  the  general  (i)  Farren,  qui 
"quarter-sessions  of  the  peace,  or  assizes  of  the  same  county  tam v. wm'iams^ 
"  where  the  offence  shall  be  committed,  or  otherwise  inquired  ^^"'P^'"'  ^^^* 
"  of,  heard  and  determined,  in  the  assizes,  or  general  quarter- 
"  sessions  of  the  peace  of  the  same  county  where  such  offence 
"  shall  be  committed,  or  in  the  leet  within  which  it  shall  happen, 
*'  and  not  in  any  wise  out  of  the  same  county  where  such  offence 
'*  shall  happen  or  be  committed." 

In  the  construction  of  this  statute  the  following  particulars 
seem  most  remarkable : 

Sect.  28.  First,  That  it  hath  been  adjudged,  that  the  defen- 
dant 
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dant  can  have  no  advantage  of  the  above-recited  clause,  which 

.     .    ,  appoints,  that  all  offences  against  penal  statutes  shall  be  laid  in 

the  contrary  ad-  ^^^  proper  counties  but  (k)  only  by  way  of  plea  ;  and  this  cou- 

judged.  struction  seems  very  agreeable  to  the  purport  of  the  said  clause  ; 

C.Eliz. 735,736.  jj^g  words  whereof  are,  "  That  the  defendant  may  traverse  the 

*'  county,  8cc.  which  being  tried  for  him,  or  if  the  plaintiff  be 

"  thereupon  nonsuit,  the  plaintiff  shall  be  barred,  8cc." — But  this 

point  is  otherwise  settled  by  21  Jac.  1.  c.  4.  s.  3. 

(0  C.  Eliz.  645.       Sect.  29'  Secondly,  That  the  said  clause  extends  (/)  not  to 
C^\lo!i78  ^     ^"^  ^"^^  ^^  ^  P^^^y  grieved,  or  by  the  (m)  attorney-general,  but 
only  to  those  brought  by  common  informers. 

Sect  30.  Thirdly,  That  the  last  recited  clause  concerning 

suits  for  using  a  trade  without  having  been  brought  up  in  it,  &c. 

which  are  appointed  to  be  brought  at  the  assizes  or  sessions,  in 

the  proper  county,  and  not  in  any  wise  out  of  the  county,  restrains 

(n)  CJac.  178,    not  an  information  in  the  (n)  king's  bench  or  exchequer,  for  such 

Saik  Id  373       off^nce  happening  in  the  same  county  were  those  courts  are  sit- 

Hobart,'  184!      ^i"g »  ^of  ^^1^  negative  words  of  the  statute  are  not,  that  such 

suits  should  not  be  brought  in  any  other  court,  but,  that  they  shall 

not  be  brought  in  any  other  county;  and  the  prerogative  of  these 

high  courts  shall  not  be  restrained  without  express  words.  (1) 

But  where  the  offence  is  in  a  different  county,  such  suits,  in 
those,  or  any  other  courts,  out  of  the  proper  county,  seem  to  be 
(»)  Vide  Hob.     within  the  express  (o)  words  of  the  statute ;  yet  it  was  long  a 
C  Jac.  85  ^'^^y  g^^^^t  (P)  question,  whether  an  action  of  debt  or  information 

(p)i  keb.584.  in  the  courts  of  Westminster-hall,  were  not  to  be  construed  to 
2  Kcb.  09. 125.  be  out  of  the  meaning  of  them  :  but  this  point  is  now  settled  in 
iSid  303*400   ^'^^  Construction  of  the  statute  of  21  Jac.  1.  c.  4.  as  shall  be  more 
fully  shewn  hereafter. 

Sect.  31.  It  is  enacted  by  the  said  stat,  of  21  Jac.  1.  c.  4.  "  That 
"  all  offences  to  be  committed  against  any  penal  statute,  for  which 
"  any  common  informer  or  promoter  may  lawfully  ground  any 
"  popular  action,  bill,  plaint,  suit,  or  information  before  justices 
"  of  the  assize,  justices  of  nisi  prius  or  gaol-delivery,  justices  of 
"  oyer  and  terminer,  or  justices  of  peace,  in  their  general  or 
"  quarter  sessions  (except  offences  against  the  statute  concerning 
bart  25^1.  &*B.  '*  (?)  ^'ccusancy,  &c.  or  maintenance,  &c.  or  the  king's  customs, 
i.p.  384.  "  &c.  or  transporting  gold,  or  silver,  or  munition,  or  wool,  or 

Raymond,  394.  <<  leather,  &;c.)  shall  be  commenced  sued,  prosecuted,  tried,  re- 
"  covered  and  determined,  by  way  of  action,  plaint,  bill,  informa- 
"  tion  or  indictment  before  the  justices  of  assize,  justices  of  nisi 
"pnM5,  justices  of  oyer  and  terminer,  justices  of  gaol-delivery,  or 
"  before  the  justices  of  the  peace  of  every  county,  city,  borough 
"  or  town  corporate,  and  liberty,  having  power  to  inquire  of,  hear 
"  and  determine  the  same,  in  England  or  Wales,  wherein  such 

**  offences 

(l)  See  Hill  v.  Dechain,  Stiles,  382.  and  Spar-  that  the  former  shall  be  sued  in  any  of  the  courts 

row  V.  Urquhart,  2  Burr.  1042.  that  the  jurisdic-  at  Westminster,  and  provides  that  it  should  and 

tion  of  the  snperior  courts  may  be  ousted  by  ne-  might  be  lawful  for  justices  of  the  peace,  &c.  to 

cessary  implication  as  well  as  express  words,  and  hear  and  determine  the  latter  ;  the  court  held  that 

therefore  in  the  case  of  Gates  qui  tam  v.  Mellish,  the  proviso  ousted  the  superior  courts  of  thcjuris- 

on  the  statute  25  Geo.  3.  c.  51.  which  creates  diction  as  to  the  ten  pound  penalties,  3  Term  Ke jr. 

penalties  of  fifty  pounds  and  ten  pounds,  and  enacts  442. 
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**  offences  shall  be  committed,  in  any  of  the  courts,  places  of  judi 
"  cature,  or  liberties  aforesaid,  respectively,  only  at  the  choice  of 
"  the  parties  who  shall  commence  suit,  or  prosecute  for  the  same, 
"  and  not  elsewhere,  save  only  in  the  said  counties,  or  places 
"  usual  for  those  counties,  or  any  of  them:  and  that  the  like  pro- 
"  cess  in  every  popular  action,  bill,  plaint,  information  or  suit,  to 
"  be  commenced,  sued  or  prosecuted,  by  force  of,  or  according 
'*  to  the  purport  of  this  act,  be  had  and  awarded,  to  all  intents  and 
**  purposes,  as  in  an  action  of  trespass  vi  et  armis  at  common  law. 
**  And  that  all  and  all  manner  of  informations,  actions,  bills, 
'*  plaints,  and  suits  whatsoever,  to  te  commenced,  sued,  prose- 
"  cuted,  or  awarded,  either  by  the  attorney-general,  or  by  any 
"  officer  whatsoever,  or  by  any  common  informer,  or  other  person 
**  whatsoever,  in  any  of  his  majesty's  courts  at  Westminster,  for 
"  or  concerning  any  of  the  oft'ences  aforesaid,  shall  be  void." 

Sect,  32.  By  21  Jac.  1.  c.  4.  s.  3.  it  is  further  enacted,  "  That 
"  if  on  the  general  issue  the  offence  be  not  proved  in  the  same 
'*  county  in  which  it  is  laid,  the  defendant  shall  be  found  not 
**  guilty,"  as  shall  be  more  fully  shewn  under  the  eleveirth  parti- 
cular. 

Sect.  33.  And  by  21  Jac.  1.  c.  4.  s.  .  "  No  officer  shall  receive,  Vide  Cro.  Car. 
"  file,  or  enter  of  record,  any  information,  bill,  or  plaint,  count  or  ^i^- 
"  declaration,  grounded  on  the  said  penal  statutes,  or  any  of  them,  ^  jJJ^J]  jg?' 
"  which  by  this  act  are  appointed  to  be  heard  and  determined  in  Salkeid,  ?)67. 
"  their  proper  counties,  until  the  informer  or  relator  hath  first  ^d.  Ray.  426. 
"  taken  a  corporal  oath  before  some  of  the  judges  of  that  court,  ^^^'^^^^'^  ^• 
"  that  the  offence  or  offences  laid  in  such  information,  &c.  was 
"  or  were  not  committed  in  any  other  county  than  where,  by  the 
"  said  information,  &c.  the  same  is,  or  supposed  to  have  been 
"  committed,  &c.  the  same  oath  to  be  there  entered  of  record." 

In  the  construction  of  this  statute  I  shall  observe  the  following 
particulars  : 

Sect.  34.  First,  That  as  the  law  is  now  (r)  settled,  no  action  0)  i  Salk.  372. 
of  debt,  or  information,  or  other  suit  whatever,  can  be   brought  ^^Il^T"'  '^^m'- 

^     r -IA7      ^     •      .       TT   11  1  11         5  Modern,  42a. 

m  any  court  or  VVestmmster  Hall,  on  any  penal  statute  made  be-  2  Levinz,204. 
fore  the  said  statute  of  21  Jac.  c.  4.  for  any  offence  not  therein  3  Inst.  192. 
excepted,  for  which  the  offender  may  be  prosecuted  in  the  coun-  con.  adjudged. 
try,  (s)  unless  such  offence  shall  be  committed  in  the  same  county  1  Levinz,'249. 
in  which  the  court  shall  sit;  and  surely  this  cannot  but  be  thought  3Levinz,7i. 
most  agreeable  to  the  meaning  as  well  as  the  letter  of  the  said  J  5®H^'  ?^1' 
statute  ;  the  whole  provision  whereof  would  be  to  little  purpose,  401.  447.  458. 
if  such  suits  should  be  construed  out  of  it.     And  as  to  the  ob-  1  Sid.  303. 359. 
jection,  that  if  all  suits  on  penal  statutes  should  be  wholly  taken  ^^' 
from' the  superior  courts,  all  offences  against  them  would  become  doubted, 
dispunishable  by  the  offender's  removing    himself   out  of  the  1  Ventris, 36%. 
county  wherein  he  committed  them,  because   the  courts  in  the  !  ^V^IqI^^' 
statute  mentioned  have  no  jurisdiction  out  of  the  counties  wherein  sup.  sect.  so. 
they  sit,  it  hath  been  {t)  answered,  that  process  of  outlawry  will  1  Lutwyche,i65 
lie  against  such  offenders,  by  virtue  of  the  above-recited  clause  Ra'^'raoi'Xsgi. 
of  the  said  statute,  which  gives  the  like  process  in  all  suits  pro-  (s)*i Jones,  193! 
secuted  according  to  the  purport  of  it,  as  in  actions  of  trespass  Sup.  sect.  30. 
at  the  common  law.  ^tmnge,  4i5. 
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(n)  1  Salk. 372.       •S'ec^.  35.  SECONDLY,  That  (w)  wherc  a  subsequent  statute 
Hick's  Case,       gives  an  action  of  debt,  or  any  other  remedy,  for  the  recovery  of 
.art  lew,  465.     ^  penalty  in  any  court  of  record  generally,  it  so  far  impliedly  re- 
peals the  restraint  of  21  Jac.  c.  4.  and   consequently  leaves  the 
informer  at  his  liberty  to  sue  in  the  courts  of  VVestminster  Hall. 

(,t)  1  Ventris,8.  Sect.  36.  THIRDLY,  That  the  statute  of  21  Jac.  c.  4.  gave  {x) 
lieiXc'^Xoi^^'  "<^j""sdiction  to  the  courts  therein  mentioned,  over  any  offences, 
10^ Jones,  198.  i»  relation  to  which  they  had  none  before  ;  and  {y^  therefore  that 
Hutton,  98,  99.  suits  for  such  offences  must  be  brought  in  the  courts  of  West- 
( J/)  C.Car.ii2.  minster  Hall  in  the  same  manner  as  before. 

Salkeld,  372. 

Lit.  Rep,  163.   Hutton,  98,  99.     2  Keble,  106.     Strange,  1103.     Andrews,  27.  174.  291.     1  Vin.  Ab. 

203.     6  Vincr,  342. 

(:)iJones,i93.  Sect.  37-  FOURTHLY,  That  (z)  the  statute  hinders  not  the  re- 
Rex  v.  Martel,  moval  of  any  indictment  into  the  Kings's  Bench  by  c^r^fo/r/n ; 
u  .  .  .  196.  gfi-^j,  which  it  may  either  be  tried  there,  or  in  the  country  by  nisi 
prius. 
L!o>dv.  Skut,  ^  Fifthly,  That  a  writ  of  error  lies  from  the  King's  Bench 
n"(91).'   ^       ^^  ^^  Exchequer  Chamber  in  a  qui  tarn  action  of  debt. 

(a)C.  Car.  316.       Sect.  38.    SixTHLY,  That  (a)  an  officer,  by  receiving  an  infor- 
Vide4lnst.272.  mation  without  such  a  previous  oath,  that  the  offence  arose  in 
^2  Inst.  i9o.        jjjg  same  county  in  which  it  is  laid,  doth  not  make  the  same  pro- 
ceedings upon  it  erroneous  ;  for  the  act  is  only  directory  to  the 
officer,  but  doth  not  intend  that  such  oath  shall  be  made  parcel 
of  the  record  ;  and  therefore  the  omission  of  it  cannot  be  assigned 
for  error :  and  yet  the  act  is  express,  "  that  such  oath  shall  be 
(6)  Vide  Salk.     entered  of  record."     But  quare,  jf  the  Court  may  not  properly 
376.  be  (Z>)  moved   to  set  aside  such  process ;  as  having  issued  con- 

Sup,  sect.  10.     trary  to  the  directions  of  the  statute  \  (t) 

(c)Cro.EIiz.  5'ec^  39.  Seventhly,  That  no  (r)  suit  by  a  party  grieved  is 

Noy,7i.  within  the  restraint  of  the  statute. 

Sliower,  354.     3  Leonard,  237. 

Shipman,  qui  f  EiGHTHLY,  That  the  statute  21  Jac.  1.  c.  4.  only  restrains 

tani  V.  Henbest,^  the  proceedings  on  penal  statutes  in  the  superior  courts,  where 
1097"'  ^P*  the  informer  before  the  passing  of  that  statute  might  have  sued 
in  the  inferior  as  well  as  in  the  superior  courts,  "  by  action,  bill, 
"  plaint,  suit,  or  information ;"  and  therefore  if  a  previous  statute 
give  certain  penalties  to  be  recovered  **  by  action  of  debt  or  in- 
"  formation  in  the  courts  at  Westminster;"  and  by  a  subsequent 
clause  give  jurisdiction  to  **  the  justices  of  assize,  of  gaol-delivery, 
"  and  of  the  peace,  to  inquire  of  the  premises,  and  to  hear  or  de- 
"  termine  the  same/'  the  inferior  courts  can  only  proceed  by  in- 
dictment 

(t)  This  clause  of  the  statute  was  thought  to  action  or  information  in  the  superior  courts,  the 

be  obsolete,  1  Bac.  Abr.  64.  notis.     But  on  a  mo-  want  of  such  an  affidavit  is  not  a  sufficient  ground 

tion  to  stay  proceedings  in  a  penal  action,  because  to  sta^''  the  proceedings  on  motion  after  verdict, 

the  plaintiff  had   not  filed  any  affidavit,  that  the  Leigh  v.  Kent,  3  Term  Rep.  36^.  or  in  any  pre- 

offence  was  committed  within  the  county,  or  within  vious  stage  of  the  cause.  Balls  v.  Atwood,  1  H. 

a  year  before  the  action  was  brought,  according  to  Black.  Rep.  546.  for  tliat  the  statute  21  Jac.  1.  c. 

the  direction  of  this  statute,  the  Court  held,  that  4.  does  not  controul  any  of  those  penal   statutes 

an  act  of  parliament  cannot  be  repealed  by  non  on  which  actions  are  to  be  brought  in  the  superior 


user 


and  therefore  stayed  the  filing  of  the  declara-       courts,  3  Term  Rep.  364.     See  Andrews,  25. 
tion.  White  v.  Boot,  y  Term.  Kep,  i274.  But  in  an 
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dictment  or  presentment ;  but  the  informer  may  bring  an  action 
of  debt  in  the  courts  at  Westminster. 

As  to  the  Fifth  Point,  viz.  Within  what  time  such  informa- 
tion or  action  may  be  brought. 

Sect,  40.  It  is  to  be  observed,  that  all  popuLar  actions  were 
limited  to  a  certain  time  by  7  Hen.  8.  c.  3.     But  this  (ri)  statute  ^^^^f^'^^'^l^ 
being  repealed  by  31  Eliz.  c.  5.  I  shall  take  no  farther  notice  of  J^'^^ius,  i9b. 
it.- 

Sect.  41 .  It  is  enacted  by  the  said  statute  of  31  Eliz.  c.  5.  sect.  4  Modem,  144- 
5.  **  That  all  actions,   shits,  bills,  indictments,  or  informations  J^^y^yj''  ^^* 
"  which  shall  be  brought  for  any  forfeiture  upon  any  statute  pe-  Cartiiew,  232. 
*'  nal,  made,  or  to  be  made,  whereby  the  forfeiture  is  or  shall  be  I-<1-  R^y*  '^^' 
'*  limited   to   the  queen,  her  heirs  or   successors  only,  shall  be  Douglas,  23d. 
**  brought  within  two  years  after  the  offence  committed  ;  and  not 
"  after  two  years.     And  that  all  actions,  suits,  bills,  or  informa- 
"  tions,  which  shall  be  brought  for  any  forfeiture,  upon  any  pe- 
*'  nal  statute,  made,  or  to  be  made,  except  the  statutes  of  tillage, 
"  the  benefit  and  suit  whereof  is  and  shall  be  by  the  said  statute 
"  limited  to  the  queen,  her  heirs  or  successors,  and  to  any  other 
**  that  shall  prosecute  in  that  behalf,  shall  be  brought  by  any  per- 
*'  son  that  may  lawfully  sue  for  the  same,  within  one  year  next 
"  after  the  offence  committed  ;  and  in  default  of  such  pursuit, 
**  that  then  the  same  shall  be  brought  for   the  queen's  majesty, 
*'  her  heirs  or  successors,  any  time  within  the  two  years  after 
"  that  year  ended.     And  if  any  action,  suit,  bill,  indictment,  or 
"  information,  shall  be  brought  after   the   time   so   limited,  the 
*'  same  shall  be  void.     And  it  is  provided,  that  where  a  shorter 
*'  time  is  limited  by  any  penal  statute,  the  prosecution  must  be 
"  within  that  time." 

Sect.  42.  By  18  Eliz.  c.  5.  s.  1.  it  is  also  enacted,  "  That  upon 
'*  every  information  which  shall  be  exhibited  on  any  penal  statute, 
"  a  special  note  shall  be  made  of  the  very  day,  month,  and  year 
'*  of  the  exhibiting  thereof  into  any  office,  or  to  any  officer,  which 
"  lawfully  may  receive  the  same,  without  any  antedate  thereof  to 
"  be  made ;  and  that  the  same  information  be  accounted  and  taken 
*'  to  be  of  record  from  that  day  forward,  and  not  before :  and 
'*  that  no  process  be  sued  out  upon  such  information,  until  the 
"  information  be  exhibited  in  form  aforesaid,  &c.  and  that  every 
"  clerk  making  out  process  contrary  to  this  act  shall  forfeit  forty 
"  shillings,  8cc." 

Sect.  43.  By  21  Jac.  1.  c.  5.  it  is  farther  enacted,  "  That  no 
"  officer  shall  receive,  file,  or  enter  of  record,  any  information, 
^'  bill,  plaint,  count,  or  declaration,  grounded  on  any  penal  sta- 
'*  tute  (being  {d)  within  the  provision  of  the  said  statute  of  21  (e)Cro.  Car. 
*'  Jac.  c.  4.)  until  the  informer  or  relator  hath  first  taken  a  cor-  ^i^- 
"  poral  oath,  before  some  of  the  judges  of  the  court,  that  he  be-  4i"ist.  292. 
**  lieves  in  his  conscience,  the  oflfence  was  committed  within  a  Saikeid,  376. 
"  year  before   the  information  or  suit,  within  the   county  where  ^^"^  t^^'-^th^'^ 
"  the  said  information  was  commenced,  &c." 

In  the  construction  of  these  statutes,  I  shall  observe  the  fol- 
lowing particulars : 

Sect. 


Vide  Dalis.  60. 
3  Wiis.  250. 
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(/)  Hob.  270.        Sect.  44.  First,  That  (e)  if  an  offence  prohibited  by  any  pe- 
4  Mod.  144.       nal  statute  be  also  an  offence  at  common  law,  the  prosecution  of 
Bull  N.  P.  195.  ^^'  ^^  ^^  ^"  offence  at  common  law,  is  no  way  restrained  by  any 
of  these  statutes. 

(e)  3  Bac.  Abr.         ^v  ^  ^     <-.  rm  .  ^  . 

505.  Sect.  45.  Secondly,  That  if  a  suit  on  a  penal  statute  be 

Shower,  353,      brought  after  the  time  limited,  the  defendant  needs  not  plead  the 

S^f *  71  statute,  but  (f)  may  take  advantage  of  it  on  the  general  issue. 

(h)  C.Car.  331.       Sect.  46.  THIRDLY,  That  if  an  information  qui  tarn  be  brought 
C.  Jac.  366.       after  the  year  on  a  penal  statute,  which  gives  one  moiety  to  the 
'  '  ^  '     -"^    informer,  and  the  other  to  the  king,  it  is  naught  only(g)  as  to  the 
informer  but  good  for  the  king. 

(i)  Sup.  s.  38.  Sect.  47.  Fourthly,  That  the  party  grieved  is  Qi)  not  within 
C.  Eiiz.  645.       the  restraint  of  these  statutes,  but  may  sue  in  the  same  manner 

3  Leon.  237.        „„  i  ^/-^  '  -^ 

Shower,  354.      ^^  before. 

Carthew,  232.     Ld.  Raymond,  78.     B.  N.  P.  195. 

(fc)  Shower,  Scc.  48.  FiFTHLY,  That  it  secms  not  to  be  settled,  whether 

353, 354.  the  suing  of  a  latitat  within  the  year  be  a  sufficient  commence- 

ment of  a  suit  on  a  penal  statute,  to  avoid  the  limitation  of  these 
statutes  ?(1) 

(0  Shower, 353.  Sect.  AQ.  SixTHLY,  That  it  (/)  seems  also  to  be  questionable, 
Bull.  N.P.  195.  Whether  a  suit  by  a  common  informer  on  a  penal  statute,  which 
366.    °"^^^'^'     first  gives  an  action  to  the  party  grieved,  and  in  his  default,  after 

a  certain  time,  to  any  one  who  will  sue,  be  within  the  restraint  of 

these  statutes  .^ 

Sect.  50.  Seventhly,  That  it  seems  questionable,  whether 
the  clause  in  31  Eliz.  c.  5.  s.  4.  by  which  it  is  enacted,  ''  That 
"  nothing  in  the  said  act  contained  shall  extend  to  champerty, 
**  king's  customs,  or  forestalling,  &c.  but  that  every  such  offence 
*'  may  be  laid  in  any  county,  any  thing  in  the  said  act  to  the  con- 
**  trary  nptwithstanding,"  do  except  the  said  offences  out  of  the 
above-recited  clause  relating  to  the  time  within  which  suits  on 
penal  statutes  must  be  brought?  For  the  words  above-men- 
tioned, viz.  **  but  that  every  such  offence  may  be  laid  in  any 
"  county,"  seem  to  restrain  the  generality  of  the  precedent,  which 
says,  "  that  nothing  in  the  act  contained  shall  extend  to  such  of- 
**  fences." 

As  to  the  Sixth  Point,  viz.  What  persons  are  disabled  to 
bring  such  an  information  or  action. 

Sect.  51.  It  is  enacted  by  31  Eliz.  c.  5.  s.  1.  "  That  no  person, 
"  other  than  the  party  grieved,  shall  be  received  to  inform,  or  sue 
"  upon  any  penal  statute,  that  before  that  time  hath  been  for  any 
"  misdemeanour,  by  any  order  of  any  of  the  queen's  majesty's 

"  courts, 

(i)  It  has  been  determined  that  it  is  a  suffi-  day  of  suing  out  the  writ,  which  shall  be  considered 

cient  commencement  of  the  suit,   Carthew,  232.  as  the  commencement  of  the  suit,  may  be  shewn  in 

Shower,  353.     But  if  the  writ  were  not  sued  out  the  pleadings,  3  Burrow,  1423.     But  it  must  be 

till  after  the  year,  though  by  relation  it  would  be  sued  out  within  one  year  next  after  "  the  offence 

■within  the  time,  the  plaintiff  ought  to  be  nonsuited,  committed,"  Lloyd  qui  tam  v,  Williams,  3  Wils. 

3  Burrow,  1241.   Bull.  N.  P.  195.    and  the  real  250. 
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"  courts,  ordered  not  to  follow  or  pursue  any  suit  upon  any  pe- 
*'  nal  statute." 

t  And  it  hath  been  adjudged,  that  neither  an  infant ;  nor  a  cor-  strange,  luu 
poration  can  sue  as  a  common  informer. 

As  to  the  Seventh  Point,  viz.  Whether  there  may  be  a  non- 
suit in  such  an  information  or  action. 

Sect.  52.  It  seems  agreed,  that  notwithstanding  the  king  (m)  (w) Co. Lit,  139. 
cannot  be  nonsuit  in  any  information  or  action  wherein  he  him-  F«  Nons.  13. 
self  is  the  sole  plaintiff,  yet  any(7^)  informer  ^//i  ^am,  or  (0)  plain-  -pj-eros^iie' 
tiff  in  a  popular  action,  may  be  nonsuit,  and  hereby  wholly  (p)  de-  (n)  Co. Lit.  139. 
termine  the  suit  as  well  in  respect  of  the  king  as  of  himself.  B.  Nons.  68. 

^  °  Prerog.  116. 

(o)  B.  Nons.  35.  (p)  37  H.  6.  5.  B.  Nons.  35.  See  Moulton  ^i  tarn  v.  Bingham,  2  Terra  Rep.  511. 
tiotis.  The  statute  of  14  Geo.  2.  c.  17.  for  judgment  as  in  the  case  of  a  nonsuit  does  not  extend  to  an 
information  qui  tarn  for  the  king  and  party,  Parker,  92. 

Also  it  seems  agreed,  (q)  that  the  Attorney  General  may  enter  ^^  ^'*;  iJ^gy,. 
a  nolle  prosequi  (which,  as  (r)  some  say,  has  the  effect  of  a  non-  (r)  Cok'e  Lit. 
suit)  to  any  information  or  action  brought  by  the  king  only.  i39. 

^  -^  o         J  &         J  Vide  1  Sid.  420. 

Qu.  Salkeld,  21.     2  Lord  Raymond,  1039. 

As  to  the  Eighth  Point,  viz.  Whether  the  informer  or  de- 
fendant may  appear  by  attorney. 

Sect.  53.  It  seems  agreed,   that  after  (5)  plea  pleaded  on  an  (s)b.  Att.53, 
indictment,  information,  or   action,  for  any  crime  whatsoever,  .'>4. 63. 101. 
under  the  degree  of  (^)  capital,  the  defendant  might  always,  by  ^  j^^^^'  ^'  ^' 
the  favour  of  the  Court,  be  permitted  to  appear  by  attorney.  22  Assize,  7k 
Also  it  seems,  that  generally  the  Court  might  always  dispense  (OB.Att.  6.3. 
with  the  personal  appearance  of  the  defendant,  even  before  (u)  00%er,  346. 
plea  pleaded,  (a)  except  in  such  cases  wherein  a  personal  appear-  iLevinz,  146. 
ance  is  required  by  some  statute,  as  it  is  m{y)  prccmunire,  &c.  in  Vide  21  Edw. 
which  cases   it  seems  generally  agreed,  that  an   appearance  by  ^'^^'g  gj 
attorney  cannot  be  admitted  without  some  special  writ  or  grant  (x)  i.  Att.  48. 
to  that  purpose,  whether  the  defendant  be  a  peer  (2)  or  com-  53. 104. 
moner.     It  is  said  indeed,  in  Roll's  Reports,  that  Sir  {a)  Anthony  sJeJ*^^^*? '7- 
Mildmay  was  suffered  to   plead  a  pardon  to  a  prarnunire  by  at-  15  h.  7.  9. 
torney,  and  no  mention  is  made  of  any  such  writ  or  grant.     But  P-  N.  B.  66. 
I  presume  that  there  was  a  clause  to  this  effect  in  his  pardon.       S^si^st" 
37  H.  6.  27.  3  H.  7.  6.  C.  Jac.  462,  616.     22  Edw.  4.  S3,  34.    (y)  See  cases  letter  t.    (s)  15  H.'7.  9. 
39  Edw.  3.  7.     (a)  1  Roll,  190.     2  Bulstrode,  299. 

Sect.  54.  By  18  Eliz.  c.  5.  s.  1.  it  is  enacted,  "  That  every  Howaninfor- 
"  informer,  upon   any   penal    statute   shall   exhibit   his  suit   in  "'^'^  ^^^"  ^"'''* 
"  proper  person,  and  pursue  the  same  only  by  himself,  or  by  his 
*'  attorney  in  court  (1);  and  that  he^  shall  not  use  any  deputy  or 
"  deputies  at  all." 

Sect.  55.  By  29  Eliz.  c.  5.  s.  21.  it  is  recited,  "  That  divers  of  I"  what  cases 
her  majesty's  subjects,  dwelling  in  the  remote  parts  of  the  realm,  ^^ '"ppeaTby 
had  been  many  times  maliciously  troubled  upon  informations  and  Sney. 
suits  exhibited  in  the  courts  of  the  king's  bench,  common  pleas, 

and 

_  (1)  Therefore  an  infant  cannot  be  a  common  Ellis,  M.  25  Geo.  2.  and  he  cannot  be  an  attorney, 
informer,  for  he  must  sue  by  guardian,  Maggs  v.       because  he  cannot  be  sworn,  March,  92. 
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and  exchequer,  upon  penal  statutes,  and  had  been  drawn  up 
upon  process  out  of  the  countries  where  they  dwell,  and  driven 
to  attend  and  put  in  bail,  to  their  great  trouble  and  undoing :" — 
For  the  reformation  thereof  it  is  enacted,  "  That  if  any  person 
"  or  persons  shall  be  sued  or  informed  against,  upon  any  penal 
"  law,  in  any  of  the  said  courts,  where  such  person  or  persons 
"  are  bailable  by  law,  or  where  by  the  leave  or  favour  of  the 
**  Court  such  person  or  persons  may  appear  by  attorney,  in  every 
*'  such  case,  the  person  or  persons  so  to  be  impleaded  or  sued, 
"  shall  and  may,  at  the  day  and  time  contained  in  the  first  pro- 
"  cess  served  for  his  appearance,  appear  by  attorney  of  the  same 
**  court  where  the  process  is  returnable,  to  answer  and  defend 
*'  the  same,  and  not  be  urged  to  personal  appearance,  or  to  put 
"  in  bail  for  the  answering  such  suits." 

Does  not  extend  ^^ct.  5^,  By  31  Eliz.  c.  10.  s.  20.  it  is  enacted,  '*  That 
to  alien  defen-  "  this  shall  extend  only  to  the  natural  subjects  born,  or  to  be 
dauts.  ((  \yQYnj  within  the  dominions  of  the  queen's  majesty,  her  heirs  or 

"  successors,  and   to   persons  made  free   denizens,  and  to   no 

"  others." 

As  to  the  Ninth  Point,  viz.  In  what  cases  there  shall  be 
costs  on  such  an  action  or  information, 

I  shall  endeavour  to  shew, 

1.  Whether  an  informer  shall,  in  any  case,  have  his  costs; 

2.  In  what  cases  the  defendant  shall  have  them. 

As  to  the  first  of  these  particulars,  viz.  Whether  an  informer 
shall  in  any  case  have  his  costs. 

(6)  2Kcb.78i.  Sect.  57.  I  take  it  to  be  in  a  great  measure  settled,  {b)  that  an 
ill.Abr.574.  informer  upon  a  popular  statute,  shall  in  no  case  whatsoever 
1  Veneris  133.  have  his  costs,  unless  they  be  expressly  given  him  by  such  sta- 
Sdkeld,  206.  tute  ;  for  it  is  certain  that  he  cannot  recover  them  by  the  com- 
Moor,  65.  vnon  law,  for  that  doth  not  (c)  give  costs  in  any  case. 

0  J-jCvinZj  o*  *x« 

(c)  2  Inst.  288.     Gilbert's  C.  P.  258. 

(</)6Edw.i.c.i.  Neither  can  he  recover  them  by  the  statute  of  Gloucester  (rf), 
which  gives  the  demandant  his  costs  in  all  cases  wherein  he  shall 
recover  his  damages ;  for  this  seems  to  suppose  some  damages 
to  have  been  done  to  the  demandant  in  particular,  which  cannot 
be  said  in  any  popular  action;  and  therefore  such  actions  have 
always  been  construed  to  be  out  of  the  benefit  of  this  statute. 

(e)2Keb.78i.        But  it  sccms  agreed, (e)   that  an   action  on  a  statute,  by  the 

J^  ^74^^^'  P^^^y  giieved,  for  a  certain  penalty  given  by  such  statute,  is 

1  Jones,  447.  within  the  statute  of  Gloucester,  because  such  penalty  is  in- 
C.  Car.  559.  tended  him  by  way  of  recompense  for  his  particular  damage  by 
J  \^^'^'?^^'  the  oifence  prohibited  ;  and  if  he  could  recover  that  only,  and  no 
Car"hew,  230.  more,  by  way  of  costs,  it  would  be  in  most  cases  in  vain  for  him 
Skin.  363. 367.  to  suc  for  it,  siucc  the  costs  of  suit  would  exceed  it. 

Holt,  172. 

12  Modern,  46.     Comb.  224. 

But  it  is  said,  that  no  costs  shall  be  recovered  in  an  action  on 
a  statute  which  gives  no  certain  penalty  to  the  party  grieved,  but 
only  his  damages  in  general,  8cc.  if  such  a  statute  be  introductive 

of 
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of  a  new  law,  and  give  a  remedy  in  a  (f)  point  not  remediable  (/)  i  R-  Abr. 
at  the  common  law.     But  there  is  not  that  inconvenience  in  this  j^Lutw.  20. 
case  as  in  the  former ;  because  no  certain  sum  being  specified,  10  Coke,  I6. 
the  jury  may  give  the  plaintiff  a  full  satisfaction  by  way  of  da-  C.  Car.  560. 
mages. 

f  But  it  hath  been  adjudged,  that  in  an  action  brought  against  Witham  v.  Hiif, 
a  hundred  on  the  statute  1  Geo.  1.  c.  5.  s.  6.  to  recover  damages  ^  ^''s-  ^^' 
for  injuries  committed  by  rioters,  the  plaintiff  is  entitled  to  costs. 

f  Also  that  a  party  grieved  suing  the  hundred  on  the  statute  Jaclison  v. 
9  Geo.  1.  c.  22.  for  setting  fire  to  the  plaintiff's  house,  is  entitled  x^l^'^j^f ''/, 
to  costs,  although   they  together  with  the  damages  exceed  the 
sum  limited  in  the  statute., 

t  Also  that  on  a  bond  fide  composition  of  a  penal  action  by  2  Black.  Rep. 

leave  of  the  Court,  the  plaintiff  may  be  allowed  a  reasonable  sum  4  ^urr.  1929. 

for  his  costs;  and  that  on  motion  the  defendant  may  pay  the  Bull. N. P.  197. 

penalty  into  court  with  costs.  Huilock  on 

^         -^  Costs,  200. 

f  Also  that  if  a  plaintiff  in  an  action  on  a  popular  statute  ob-  HuUock  on 

tain  a  verdict,  and  the  judgment  is  arrested  for  a  defect  in  the  Costs,  203. 

pleadings,  he  shall  not  have  costs. 

As  to  the  second  particular,  viz.  In  what  cases  the  defendant 
shall  have  costs. 

Sect,  58.  It  is  enacted  by  18  Eliz.  c.  5.  which  is  made  perpe- 
tual by  27  Eliz.  c.  10.  "  That  if  any  informer,  or  plaintiff,  on  a 
"  penal  statute  shall  willingly  delay  his  suit,  or  shall  discontinue, 
"  or  be  nonsuit  in  the  same,  or  shall  have  the  trial  or  matter 
'*  passed  against  him  therein,  by  verdict  or  judgment  of  law,  that 
*'  then,  in  every  such  case,  the  same  informer  or  plaintiff  shall 
"  yield,  satisfy  and  pay  unto  the  party  defendant  his  costs, 
"  charges,  and  damages,  to  be  assigned  by  the  Court  in  which 
"  the  same  suit  shall  be  attempted,  &c." 

In  the  construction  hereof,  I  shall  take  notice  of  the  following 
particulars  :  ,  , 

*^  is)  I  Salk.  SO. 

Sect.  59.  First,  That  it  seems  to  be  agreed,  that  no  action  on  Cro^Eiiz^  m 
any  statute  by  the  party  (g)  grieved,  is  within  the  purview  of  this  Noy,  71!* 
statute,  the  whole  purport  whereof  seems  clearly  to  relate  only  to  2  Leon.  116. 
common  informers:  yet  if  such  action  by  the  party  grieved,  be  W C. Eliz.  177. 
*^  for  any  offence  or  wrong  (A)  personal,  immediately  supposed  to  (I)  2  DaTv. 
"  be  done  to  the  plaintiff  or  plaintiffs  ;"  or  whatsoever  the  nature  Abr.  224. 
of  the  action  may  be,  if  the  plaintiff  (i)  might  have  costs,  in  case  Ld  ^rI^'^''' 27^* 
judgment  should  be  given  for  him,  he  shall  pay  them  on  a  nonsuit  Savil,  50™* 
or  verdict  against  him,  &c.  by  virtue  of  (k)  23  Hen.  8.  c.  15.  and  1  Burr.  402. 
(/)4Jac.  I.e.  3.  1723 

^  ^  Bac.  Abr.  522. 

Sect.  60.  Secondly,  That  it  hath  been  holden,  that  where  ^rslf^tin' 
judgment  is  given  against  an  informer  because  the  Court  in  which  2  Stra.  1103. 
he  (m)  sues  has  no  jurisdiction  of  the  cause,  or  (n)  because  the  6Viner,  341. 
statute  on  which  he   grounds  his  information  is  discontinued,  yet  364^'*"'^^^* 
he  shall  pay  costs  within  the  intent  of  the  said  statute  of  18  Eliz.  (n)  *2  Keb.  106. 
c.  5.  which  shall  have  a  liberal  construction,  and  was  intended  to  42. 

'  ^.    Qu.Hutt.  35,36. 

prevent  vidcCowp.367. 

Bunbury,72. 


382  OF  INFORMATION  QUI  TAM.  Bk.  2. 

prevent  all  vexatious  informations ;  and  surely  such  ill-grounded 
prosecutions  cannot  but  be  thought  as  such. 

«%^H°"*^^'  ^  Thirdly,  That  in  an  information,  if  the   prosecutor  does 

3  Burr.  1304.     *^^^  §^  ^"  ^^  trial,  especially  after  notice  and  without  its  being 
countermanded,  the  defendant  shall  have  his  costs. 

Lawquitamv.  f  FOURTHLY,  That  if  to  an  information  on  8  Geo.  I.e.  19. 
Worrel,  1  Wils.  ^^j,  j^jning  game,  the  defendant  plead  a  conviction  before  a  justice 

for  the  same  fact,  and  has  judgment  for  want  of  a  replication,  he 

shall  have  his  costs. 

Wilkinson  (/wi  j-  FiFTHLY,  That  a  qui  tom  informer  is  liable  to  costs  on  18 
Cowp.  366.  *      Eliz.  c.  5.  as  well  as  an  informer  suing  for  the  whole  penalty 

upon  a  nonsuit  on  an  action  of  debt  on  the  21  Hen.  8.  c.  13. 

s.  26.  for  non  residence,  though  part  of  the  penalty  is  limited  to 

the  king. 

Barnes,  124.  f  SixTHLY,  That  if  the  defendant  obtain  a  verdict  in  a  qui 

tarn  action  of  debt  on  the  5  Eliz.  c.  4.  for  exercising  a  trade  con- 
trary to  that  statute,  he  is  entitled  to  costs. 

Town  of  Dover        f  SEVENTHLY,  That  where  a  defendant  obtains  a  verdict  in  a 
i  Wil^^i""9        ^"^  ^^^  information  he  shall  have  costs,  although  he  himself  re- 
moved the  information  from  the  sessions  into  the  court  of  king's 
bench. 

EJde jui  tamv.       ^  EiGHTHLY,  That  if  it  appear  upon  the  record  that  the  plain- 
Ilavra!"i333.      ^*^  ^^  ^  common  informer,  the  Court  will  not,  after  a  verdict  for 
the  defendant,  receive  an  affidavit  that  the  suit  was  really  prose- 
cuted for  the  benefit  of  another  person,  in  order  thereby  to  ex- 
empt the  nominal  plaintiff  from  costs  under  18  Elizl  c.  5. 

rcof'cow""*       ^  Ninthly,  That  the  Court  will  not  stay  proceedings  in  a 
322°^'    ^^^     ^"^  ^^^^  action  until  the  costs  of  a  non  pros,  in  a  former  action  by 
a  different  plaintiff  against  the  same  defendant  be  paid. 

iStra.697.  f  Tenthly,  That  the  Court  will  stay  proceedings  in  a  qui 

1  Wils.  266.       tam  action  when  the  plaintiff  resides  abroad,  until  he  give  secu- 

2  ^ra  1206.^^'  ^^^y  ^^  P^^  costs,  or,  as  it  is  said  in  one  case,  where  the  plaintiff 
Shindler  v.  Ro-  is  a  foreigner,  though  resident  in  England  ;  and  that  if  a  prosecu- 
bcrts.  Bull.  N.  tion  upon  a  penal  statute  be  brought  in  a  feigned  name,  the 
CoirK'24.  Court  will  oblige   the  real  prosecutor  to  give  security  for  cost ; 

but  that  they  will  not  insist  on  such   security  merely  on  account 
of  the  poverty  of  a  plaintiff. 

Parker  qui  tarn  f  Eleventhly,  That  if  the  Court  sce  reason  to  suspect  that 
Tcr^^R^'^'^i'4   ^  9^^  '^^  action  is  prosecuted  merely  for  the  issue  money,  they 

will  on  motion  permit  it  to  be  paid  into  court  to  abide  the  event 

of  the  suit. 

As  to  the  Tenth  Point,  viz.  Whether  the  defendant,  in  such 
an  action  or  information,  may  wage  his  law,  or  take  advantage  of 
a  protection. 

(o)iOH.  7. 18.  Sect.  6).  It  is  said(o)  to  have  been  ruled,  that  the  defendant 
63  106^^^*^'  ought  not  to  be  admitted  to  wage  his  law  in  any  such  action  or 
Co.  Lit.  295.      information,  because  they  are  founded  on  a  statute;  nor  do  I 

find 
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find  any  authority  to  the  contrary.  But  perhaps  it  may  be  ques- 
tioned, how  far  the  reason  given  for  the  opinion  above-mentioned 
may  be  conclusive,  since  such  an  action  or  information  doth  not 

seem  so  (p)  properly  grounded  on  a  statute,  as  on  the  contempt  iv)  Vide  21 II. 

c  'x.  7. 15. 

ot  it. 

But  as  to  the  question.  Whether  the  defendant  can  take   ad-  ,  x  j^^  ^j^^  ^^ 

vantage  of  a  protection  ?  there  seems  to  be  near  the  same  num-  firmative,  F. 

ber  of  authorities  on  each  (q)  side.     But  there  is   no   great  need  Protect.  98.^122. 

nicely  to  examine  these   matters,  since  generally  it  is   expressly  i^\^Q^Lative^ 

provided  by  penal  statutes,  that  neither  wager  of  law,  nor  pro-  f.  Protection, 

tcction,  shall  be  admitted  in  any  suit  brought  upon  them.  ^^•^?^*     „ 

'  J  &  r  21  Ed.  3. 13. 

Coke  Lit.  131.    Vide  2  R.  Abr.  323. 

As  to  the  Eleventh  Point,  viz.  In  what  manner  the  de- 
fendant is  to  plead  to  such  an  information  or  action. 

Sect.  62.  I  shall  take  it  for  granted,  that  he  musJ;  answer  to 
the  whole (r)  time  laid  in  such  information  or  action;  and  that  if  /j)  \ride^Bn(kr'. 
he  have  any  (s)  special  matter  for  his  excuse  or  justification,  he  114. 115. 
must  set  it  forth (1)  with  all  convenient  certainty;  and  that  if 
he  plead  the  general  issue  to  the  whole,  he  must  depend  upon  it, 
and  not  (2)  together  with  it  plead  also  a  special  plea,  either  to 
the  whole  or  part  of  the  charge. 

t  And  it  hath  been  adjudged,  that  although  the  statute  21  Jac.  4  Terra  Rep. 
I.e.  4.  s.  4.  enables  the  defendant  to  plead  the  general  issue,  and 
to  give  the  special  matter  in  evidence,  yet  he  cannot  avail  himself 
under  such  plea  of  any  matter  which  goes  to  the  jurisdiction  of 
the  Court. 

But  for  these  matters   I  shall  refer  the  reader  to  the  books 
which  treat  of  pleading  in  general : 

And  in  this  place  shall  only  consider, 

1.  Where  a  prior  suit  depending  may  be  pleaded  to  such  an 
information  or  action. 

2.  Where  a  pardon,  or  release,  or  a  recovery  in  a  former  suit, 
may  be  pleaded  to  such  action  or  information. 

3.  What  is  a  good  general  issue  ;  and  where  it  may  be  pleaded. 

As  to  the  first  particular,  viz.  Where  a  prior  suit  depending 
may  be  pleaded  to  such  an  information  or  action. 

Sect.  63.  It  seems  agreed,  (t)  that  wherever  any  suit  on  a  penal  (f)c.  EHz.  261. 
statute  may  be  said  to  be  actually  depending,  (u)  it  may  be  pleaded  1  Roll.  49. 134. 
in  abatement  of  a  subsequent  prosecution,  being  expressly  averred  (")  ^°"S'  ^^• 
to  be  for  the  same  offence. 

Neither  (x)  will  it  be  any  exception  to  such  a  plea,  that  the  (t)  c.  EHz.  6i. 

offence  iRoll.49,  50. 

(1)  For  a  ^la  tarn  information  cannot  be  quashed  plead  double  in  qui  tarn,  Strange,  1044.  Bam. 
on  motion.  Strange,  953.  except  for  defect  of  juris-  K.  B.  17. ;  for  the  statute  of  4  Ann,  c.  16.  which 
diction.  Rex  v.  Williams,  1  Burr.  385.  allows  double  pleading  does  not  extend  to  penal 

(2)  1  Roll.  49,  50.  134.    A  defendant  cannot      actions,  Heyrick  v.  Foster,  4  Term  Rep.  701. 
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offence  in  the  subsequent  prosecution  is  laid  on  a  day  different 
from  that  in  the  former. 

(i/)Hobart,209.  Neither  (y)  doth  a  mistake  in  such  a  plea  of  the  very  day 
whereon  the  suit  pleaded  as  prior  was  commenced,  seem  to  be 
material  on  the  issue  of  nid  tiel  record,  if  it  appear  in  truth  to  have 
been  commenced*before  the  other,  and  for  the  same  matter. 

And  if  two  informations  be  exhibited  on  the  very  same  day,  it 
(2)Hobart,i38.  seems  {z)  that  they  may  mutually  abate  one  another,  because  there 
is  no  priority  to  attach  the  right  of  the  suit  in  one  informer  more 
/  than  in  the  other. 

(a)  C.  Eliz.  261.  Also  it  secms,  that  an  (a)  information  or  bill  (6)  the  same  day 
Stra^^i37  70^1^*  ^^^^  ^^^  ^^^  filed,  maybe  so  far  said  to  be  depending,  before  any 
Bull.  N.P.197.  process  issued  upon  them,  that  they  may  be  pleaded  in  abatement 
(c)C.  Eliz.  677.  of  any  other  suit  on  the  same  statute.  And  from  the  same  reason 
SCoke  Vs  ^^  seems  also,  that  a  writ  of  debt  may  be  so  pleaded  after  it  is  re- 
1  Roll.'376.  turned  ;  bebause  then  it  seems  to  be  agreed,  that  it  may  properly 
Con.  Salk.  89.  be  said  to  be  depending ;  and  whether  it  may  not  also  be  so 
sTdw.^l'ii.  Pleaded  before  it  be  returned,  seems  questionable;  because, 
7  Coke,  30.        according  to  some  (c)  opinions,  a  writ  may  be  said  to  be  depend- 

1  Bac.Abr.4i.   ing  as  soon  as  purchased.  (3) 

As  to  the  second  particular,  viz.  Where  a  pardon,  or  release, 
or  a  recovery  in  a  former  suit,  may  be  pleaded  to  such  an  infor- 
mation or  action. 

(fi)iiCo.65,66.  ^^^^'  ^^'  It  seems  agreed,  that  notwithstanding  the  king  have 
5  Coke,  48.  such  an  interest  in  every  penal  statute,  that  he  may  {d)  proceed 
?i^'/ 194         ^"  ^  ^^^^  brought  upon  it  by  a  common  informer,  after  the  death, 

2  Bulst.  261,  release,  or  nonsuit  of  such  informer,  hanging  the  prosecution  ;  and 
262.  may  also  totally  prevent  any  such  suit,  by  first  (e)  suing  for  the 
C.  Eliz.  583.  ^vhole  penalty  himself;  or  may  totally  bar  it  by  a  pardon  or  re- 
CoM.C.Eliz.i38.  lease  (/)  precedent  to  its  commencement ;  yet  if  it  be  actually 
S7  H.  6.  5. 20.  commenced  before  any  suit  by  the  king,  the  informer  hath  such 
V(f '?Roll^^  an  interest  in  the  part  of  the  penalty  assigned  him  by  the  statute, 
Hutton,  82.'       that  the  king  can  no  (g)  way  discharge,  or  suspend  the  suit,  as  to 

(«)  Crom.  Juris.  (A)  such  part. 
38. 

3  Inst.  194.  11  Coke,  65,  66.  (/)  F.  Dec.  tant.  5  Charter,  21.  B.  Act.  Pop.  3,  4.  1  H.  7.  3. 
37H.  6.  4.  3  Inst.  194.  5Edw.4.  2,3.  (g)  C.  Eliz.  138  1  Leonard,  119.  1  H.  7.  3.  37H.6.4. 
Hutton,  82.     B.  Act.  Popham,  3,  4.     3  Inst.  194.     (K)  Savil,  23. 

(i)Noy,  100.  Also  it  seems  that  the  king  can  in  {i)  no  case  bar  the  suit  of  a 

oor,  58-  partv  grieved,  nor  proceed  in  it  after  the  death  of  the  plaintiff, 

&c/ 

(fc)  F.  Dec.  Also  it  seems  agreed,  {k)  that  a  conviction  or  acquittal   bona 

tant.  4, 5.  Jide  in  any  action  or  information  on  a  penal  statute,  whether  by 
^.^  ct.  opi.  ^j^^  party  grieved,  or  a  common  informer,  or  a  release  bona  Jide 
C.  iac.480,  from  the  party  grieved,  or  common  informer,  (/)  after  such  a 
481,  482.  conviction,  hath  always  been  a  good  bar  of  any  subsequent  prose- 

11  Coke  65  66,  ^"^ion  for  the  same  offence. 

9  Edw.  4.  4.  But 

(0  2  Roll.  S3,    B.  Act.  Popham,  7.     5  Ed,  4.  2,  3. 

(3)  The  day  of  suing  forth  the  writ  is  the  commencement  of  the  suit,  3  Burrow,  1423. 
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But  for  the  better  settling  of  these  matters,  the  statute  of  4  No  recovery  oii 
Hen.  7.  c.  20.  was  made,  by  which  is  recited,  **  That  it  had  been  a"  information 
usual  for  offenders  against  penal  statutes  to  cause  popular  actions  ^ndJsion.  ^ 
to  be  commenced  against  them  by  covin  of  the  plaintiffs,  or  else 
when  such  actions  had  been  commenced  against  them,  to  delay 
the  same  either  by  non-appearance,  or  by  traverse  and  hanging 
the  same,  to  cause  the  like  action  popular  to  be  brought  against 
them  by  covin  for  the  same  cause  and  offence,  and  therein  by 
covin  of  the  plaintiff  to  be  condemned,  either  by  confession, 
feigned  trial,  or  release,  which  condemnation  or  release,  so  had 
by  collusion  and  covin,  did  use  to  bar  the  plaintiff  in  the  action 
sued  in  good  faith ;  and  thereupon  it  is  enacted,  "  That  if  any 
*'  person  sue  with  good  faith  any  action  popular  in  bar  of  the  said 
"  action ;  or  else,  that  he  before  that  time  barred  the  plaintiff'  in 
"  any  such  action  popular,  that  then  such  plaintiff,  with  good 
"  faith,  may  aver,  that  such  recovery  or  bar  were  by  covin ;  and 
*'  if  such  collusion  or  covin  so  averred,  be  lawfully  found,  such 
'*  plaintiff  shall  recover,  8cc.  and  the  defendant  condemned  of 
"  covin  or  collusion,  as  aforesaid,  shall  have  two  years  imprison- 
"  ment,  &C.  and  that  no  release  of  any  common  person  to  any 
"  such  party,  whether  before  or  after  any  action  popular,  or  in- 
**  dictment  of  the  same,  had,  or  commenced,  or  made,  hanging  the 
**  said  action,  shall  be  any  wise  available  or  effectual  to  let  or 
'^  surcease  the  said  action,  indictment,  process,  or  execution." 
Provided  always,  "  That  no  plaintiff  or  plaintiffs  be  received  to 
'*  aver  any  covin  in  any  action  popular,  where  the  point  of  the 
"  same  action,  or  else  the  covin  or  collusion,  have  been  once 
''  tried,  or  lawfully  found  with  the  plaintiff  or  plaintiffs,  or  against 
"  them,  by  trial  of  twelve  men,  and  not  otherwise." 

Sect.  65.  It  is  (m)  said,  that  if  a  recovery  in  a  former  suit  be  (w)  Plowd.  49, 
pleaded  in  bar  of  any  popular  action,  the  plaintiff  may,  by  reason  ^^• 
of  the  express  words  of  the  statute,  aver,  that  such  recovery  was 
by  covin,  without  shewing  wherein  the  covin  consisted.  (1)    But 
otherwise  such  a  general  pleading  would  be  vieious. 

As  to  the  third  particular,  viz.  What  is  a  good  general  issue, 
and  where  it  may  be  pleaded. 

I  shall  observe  the  following  particulars. 

Sect.  66.  First,  That  if  the  defendant  plead  nil  debet  to  an 
action  or  information  qui  tarn,  it  is  safest  to  say  that  he  ow^es  (w)  Vide  Law  of 
nothing  to  the  informer,  nor  to  the  kin^ ;  because  if  he  only  plead,  /,a  ylde  Coke's 
that  he  owes  nothing  to  the  informer,  it  may  be  objected,  (o)  that  Ent.  t65, 167. 
the  whole  declaration  is  not  answered,  which  makes  a  demand  for  (»)  Hob.  327, 
the  king  as  well  as  the  informer :  yet  perhaps  it  may  be  a  good  ^  yg^j  ^22 
answer  (p)  to   such   objection,  that  in  the  plea  that  he  owes  ^ 

nothing  to  the  informer,  it  is  necessarily  implied  that  he  owes  U'^^J^Yo  ii'* 
nothing  to  the  king,  and  therefore  needs  not  be  expressed. 

Sect. 

(1)  But  the  plea  must  state  that  the  plaintifFin  it  must  be  specially  pleaded  ;  and  then  the  plain- 

the  other  action  had  priority  of  suit,  or,  on  demur-  tifF  may  reply  nul  tiel  record,  or  that  it  was  a  reco- 

rer,  it  will  be  bad.     Jackson  v.  Gisling,  Trin.  15  very  by  fraud  to  defeat  a  real  prosecutor;  which 

Geo.  2.      Stra.  1169.      2  Levinz,  141.      Burrow,  the  plaintiff  could  not  be  prepared  to  shew  upon 

1433.     Black.  437. — The  record  of  the  former  re-  the  general  issue.     Bredcn  qtu  tarn.  v.  Harraan, 

covery  cannot  be  given  in  evidence  uj^wn  nil  debet;  Strange,  701. 
VOL.  II.                                                         C    C 
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(q)  21  H.  6.  20.  Sect.  67.  Secondly,  That  if  there  be  more  than  one  defend- 
s'r!  Abr.^'roV^*  ant,  they  ought  {q)  not  to  plead  jointly,  that  they  are  not  guilty. 
Ball.  N.  P.  197.  but  severally,  that  neither  they,  nor  any  of  them,  are  guilty,  &c. 

Sect.  68.  Thirdly,  That  wherever  the  breach  of  the  statute, 
whereon  such  suit  is  grounded,  is  alleged  only  from  a  matter  in 
pais,  and  not  from  matter  of  record,  the  defendant  may  plead, 
that  he  owes  nothing,  or  that  he  is  not  guilty,  &;c.  (1)  :  but  if  it  be 
alleged  from  a  matter  of  record,  such  a  plea  is  not  good ;  because 
a  record  is  not  triable  by  the  country,  but  only  by  itself. 

Sect.  69.  Fourthly,  That  if  the  defendant  be  within  the  bene- 
fit of  any  proviso  of  a  penal  statute,  he  might,  according  to  some, 
(r)2"R.  Abr.      always  give  it  in  (r)  evidence  on  the  general  issue,  in  a  suit  on 
683.  such  statute ;  but  if  he  have  matter  in  his  discharge  depending 

(s)2R.Abr.683.  ^^  ^  subsequent  statute,  it  hath  been  holden  (5)  even  since  the 
1  Bac.  Abr.  Bvo.  statute  of  21  Jac  1.  c.  4.  that  he  must  plead  it  specially,  and  can- 
edit.  68.  jjq|-  g^yg  [^  j^  evidence.  But  this  seems  contrary  to  the  express 
purview  of  the  said  statute ;  by  which  it  is  enacted,  "  That  if  any 
**  suit  shall  be  brought  against  any  person  for  any  offence  against 
"  any  penal  law,  either  by,  or  on  the  behalf  of  the  king,  or  by  any 
"  other,  or  on  the  behalf  of  the  king  and  any  other,  it  shall  be 
"  lawful  for  such  defendant  to  plead  the  general  issue  that  he  is 
"  not  guilty,  or  that  he  owes  nothing,  and  to  give  such  special 
"  matter  in  evidence  to  the  jury  that  shall  Jry  the  same,  which 
"  matter  being  pleaded,  had  been  sufficient  in  law  to  have  dis- 
*'  charged  the  said  defendant  against  the  said  suit,  and  the  said 
"  matter  shall  be  then  as  available,  to  all  intents  and  purposes,  as 
"  if  it  had  been  sufficiently  pleaded  in  bar.'' 

Sect.  70.  Also  it  is  enacted  by  the  same  statute,  par.  2.  "  That 
"  if  the  defendant  to  any  suit,  commenced  by,  or  on  the  behalf 
"  of  the  king  or  any  other,  for  any  offence  against  any  penal  sta- 
"  tute,  plead,  that  he  oweth  nothing,  or,  that  he  is  not  guilty,  and 
"  the  plaintiff  or  informer,  upon  evidence  to  the  jury,  shall  not 
"  prove  the  offence  laid  in  the  said  suit,  and  that  the  same  offence 
"  was  committed  in  the  same  county  in  which  it  is  laid,  the  de- 
"  fendant  shall  be  found  not  guilty." 

Sect.  71.  It  is  provided  by  the  last  paragraph  of  the  said 
statute,  "  That  no  clause  thereof  shall  extend  to  any  suit  on  any 
'  "  law  against  popish  recusants,  &c.  or  against  champerty,  &c.  or 
"  concerning  defrauding  the  king  of  his  custom,  &c.  or  the  trans- 
''  porting  of  gold,  or  silver,  or  munition,  8cc.  or  wool,  or  leather. 
Vide  sup.  S.50.  *'  but  that  such  offence  may  be  laid  in  any  county,  at  the  pleasure 
"  of  the  informer." 

But  qutjdre,  if  the  last  words  of  this  proviso,  viz.  "  but  that  such 
*'  offence  may  be  laid  in  any  county,"  do  not  restrain  the  excep- 
tion intended  by  it  to  that  part  of  the  statute  only  which  relates 
to  the  laying  the  offence  in  the  proper  county  ?  For  if  so,  the  de- 
fendant 

(I)  21  H.  7. 14.  Bro.  Issues  joins,  23.  and  see  judgment  to  be  signed  for  want  of  a  plea  ;  and  tlie 

the  case  of  Coppin  qui  tarn  v.  Carter,  where  "  not  court  was  inclined  to  think  that  this  is  a  good  plea, 

guilty"  was  pleaded  to  an  action  of  debt  on  a  penal  1  Term  Rep.  462.     Vide  21  Jac.  14.  par.  4. 
statute,  and  held  not  such  a  nullity  as  warrants 
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fendant  in  a  suit  on  the  laws  mentioned  in  it,  may  give  the  special 
matter  in  evidence  on  the  general  issue,  as  well  as  in  a  suit  on 
any  other  penal  statute. 

As  to  the  Twelfth  Point,  viz.  By  whom  the  replication  is 
to  be  made  in  such  an  information  or  action. 

Sect.  72.  It  seems  agreed,  (t)  that  regularly  a  replication  to  a  (t)  e  Coke  so. 
special  plea  to  an  information  in  the  courts  of  Westminster-hall,  Cro.  Jac.  538. 
shall  be  made  by  the  attorney-general  only,  who,  in  respect  of  the  ^ 'i^uVs^^* 
king's  interest  in  the  suit,  is  presumed  to   be  most  proper  to  be  b.  Au'aint*.  127. 
consulted  concerning  it;  and   by  the  same  reason  it  (ii)  seems,  Co.  Ent.365, 
that  such  replication  in  a  suit  before  justices  of  assize,  shall  be  ^^'  ^^"^^  ^^^* 
made  by  the  clerk  of  the  assizes  only.    Also  it  is  said,  (x)  that  the  Rastal,  4io. 
replication  to  a  general  issue  in  an  information  qui  tarn  in  the  («)  C.  Jac.  502. 
courts  of  king's  bench  or  exchequer,  may  be  made  in  the  name  of  ^^^  i  Andr.49, 
the  attorney-general  only,  by  the  usage  of  those  courts.     But  in 
most  of  the  (i/)  precedents  I  can  find  of  actions  qui  tarn,  the  re-  (3/)Co.Ent. 
plication  is  made  by  the  plaintiff  only.    Also  I   find  a  demurrer  ^^^*  J^^*  ^^^' 
by  the  informer  only  to  a  plea  in  bar  to  an  (v)  information  qui  tarn,  (.y^  Co.Eit.sri. 
without  any  mention  of  the  attorney-general.   And  if  the  attorney- 
general,  &c.  shall  absolutely  refuse  to  make  a  replication  to  any 
plea  to  an  information,  surely  the  informer  may  be  (z)  admitted  to  (z)  Sup.  s.<)4. 
make  it  himself;    for    otherwise  it  would  be  in  the  power  of  ^^°^^»'*^* 
the  attorney-general,  &c.  by  refusing  to  make  a  replication,  wholly 
to  defeat  the  suit.(t) 

As  to  the  Thirteenth  Point,  viz.  In  what  manner  the  issue 
is  to  be  joined  in  such  an  information  or  action,  and  where  it 
shall  be  tried. 

Sect.  73.  It  had  been  laid  down  (a)  as  a  settled  rule,  that  where  ,  v  ^  ^     o<^ 
the  king  is  to  have  no  part  oi  the  thing  demanded  m  an  action  on  co.  Eut.  i60, 
a  penal  statute,  but  only  a  fine  or  amercement,  there  is  no  neces-  i6i.  164.348, 
sity,  either  in  the  joining  of  the  issue  or  venire  facias,  to  use  the  ^^^' 
words  qui  tarn  pro  domino  rege,  S^c.  but  that  it  is  sufficient  simply 
to  name  the  party,  as  in  actions  at  common  law ;  for  the  king 
seems  to  have  little  more  interest  in  such  suits  than  in  actions  at 
law.    Yet  wherever  the  plaintiff  may  declare  tarn  pro  domino  rege 
quam  pro  seipso,  it  seems  (b),  that  it  can  be  no  fault  to  use  those  (^)  Rastal,  406, 
words  as  well  in  the  joining  of  the  issue,  &c.  as  in  the  beginning  ^o/Ent.349. 
of  the  suit.     And  if  the  king  be  to  have  part  of  the  penalty  de-  («)  i  Vent.  122. 
manded,  it  hath  been  (c)  adjudged  to  be  a  fatal  fault,  and  not  ^  Keble,  788. 
amendable  after  verdict,  not  to  mention  that  the  plaintiff  sues  tam    "P"  ^*     ' 
pro  domino  rege  quam  pro  seipso  in  the  joining  of  the  issue.     But 
qucere ;  for  there  are  many  {d)  precedents  where  the  issues  in  such  {d)  Co.  Ent. 
actions  have  not  mentioned  the  plaintiff  as  suing  for  the  king,  but  ^^'  l^'  ^^^' 
hav«  simply  named  him  by  his  proper  name,  as  in  other  actions  ;  sup. s.  ir,  20. 
and  where  he  is  expressly  named  in  the  declaration  as  suing  for 
the  king  as  well  as  for  himself,  why  should  it  be  intended  that  he 
sues  otherwise  in  the  progress  of  the  action.  (2) 

As 

(1)  If  the  plaintiff  reply  in^  the  exchequer  the  men  t-shall  be  entered  as  aforesaid.     4  Com.  Dig. 

defendant  shall  rejoin  in  four  days,  or  judgment  "  Information"  (D)  6. 

nil  (licit  shall  be  entered — and  if  the  plaintiff  de-  (2)  Vide  the  usual  form  of  pleading  in  this  ca%c 

m\xr,  the  defendant  shall  join  in  six  days,  or  judg-  1  Bac.  Abr.  Actions  qui  turn  (D). 

C  C  2 
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As  to  the  place  where  such  issues  shall  be  tried. 

Sect,  74.  It  is  enacted  by  18  Eliz.  c.  5.  "  That  no  jury  shall  be 
*'  compelled  to  appear  in  any  of  the  queen's  courts  at  Westmin- 
ster, for  the  trial  of  any  issue  in  any  suit  (by  a  common  {e)  in- 
former) upon  any  penal  law,  for  any  offence  committed  above 
"  thirty  miles  from  the  city  of  Westminster,  except  in  case  where 
"  the  attorney-general  for  the  time  being,  for  some  reasonable 
fhTs^chapte"'"^  '*  <^^"s^  ^"  ^^^^^  behalf  to  be  shewed,  shall  require  the  same  to  be 
"  tried  at  the  bar,  in  any  of  the  courts  of  the  queen's  majesty,  her 
'*  heirs  or  successors,  at  Westminster  aforesaid ;  which  request 
'*  shall  be  noted  on  the  backside  of  the  writ  of  distringas  tliiere- 
'*  upon  awarded ;  to  the  end  the  sheriff,  or  his  bailiff,  may,  and 
"  shall  signify  the  same  to  the  jury  that  are  in  such  case  impan- 
"  nelled." 


(e)  See  the 
three  last  sec- 
tions of  the  sta- 
tute, and  the 
22d,  47th,  and 


Strange,  1085. 
Andrews,  67. 


(/)  2  R.  Abr. 

707,  708. 

Lane,  19.  59, 

60. 

Vide  Rex  v. 

Hale,  Cowper, 

728. 


(g)Sup.s.67. 


Qi)  2  R.  Abr. 

707. 

Lane,  59,  60. 


(0  Lane,  19. 
59,  60. 


t  And  by  24  Geo.  2.  c.  18.  s.  3.  "  Every  venire  facias  for  the 
"  trial  of  any  issue,  in  any  action  or  information  upon  any  penal 
"  statute  in  any  of  the  courts  of  record  at  Westminster,  counties 
'*  palatine  of  Lancaster,  Chester,  and  Durham,  and  the  principal- 
"  ities  of  Wales,  shall  be  awarded  of  the  body  of  the  proper  county 
"  where  such  issue  is  triable." 

As  to  the  Fourteenth  Point,  viz.  Where  a  verdict  may  be 
found  as  to  part  against  the  informer,  and  as  to  part  for  him. 

Sect.  15,  It  seems  (/)  that  regularly,  if  an  offence  against  a 
statute  be  of  such  a  nature  that  it  may  be  committed  by  a  single 
person,  without  the  concurrence  of  any  other,  and  several  persons 
be  jointly  charged  in  one  information  for  one  act  done  by  them  all 
against  such  statute,  one  of  them  only  may  be  found  guilty,  and 
the  rest  acquitted  ;  because,  though  the  words  of  the  information 
seem  to  import  a  joint  charge  against  all  the  defendants,  yet,  in 
judgment  of  law,  each  of  them  is  charged  severally  for  his  own 
offence,  which  cannot  but  be  several,  whether  the  act,  in  the 
doing  whereof  it  consisted,  were  done  by  one  or  more ;  and  ac- 
cordingly the  issue  must  be,  (g)  that  neither  they,  nor  any  of  them, 
are  guilty.  And  for  the  like  reasons,  if  one  be  informed  against 
for  having  offended  against  a  statute  for  more  times,  or  in  a 
higher  degree  than  can  be  proved,  as  for  not  coming  to  church 
during  the  space  of  ten  months,  where  he  can  be  proved 
to  have  been  absent  but  eight  months,  &c.  or  for  (Ji)  ingrossing 
a  thousand  quarters  of  wheat,  where  the  evidence  amounts  but  to 
seven  hundred,  he  may  be  found  guilty  so  far  as  the  evidence  goes, 
and  not  guilty  for  the  residue ;  for  such  offences  are  not  in  the 
nature  of  entire  contracts,  which  regularly  must  be  fully  proved 
in  the  same  manner  as  they  are  alleged,  but  are  in  the  nature  of 
trespasses,  which  it  is  sufficient  to  prove  for  any  part.  But  if  the 
offence  against  a  statute  consist  in  making  a  contract  contrary  to 
the  purview  of  it,  as  in  the  case  of  usury,  it  is  (i)  said,  that  if  it  be 
alleged  as  having  been  made  by  two,  it  must  be  so  proved  like- 
wise, because  it  is  a  rule  of  law,  that  if  contracts  be  not  proved 
as  they  are  laid,  they  shall  not  be  taken  to  be  the  same.  (1) 

As 


(l)  Where  an  offence,  made  penal  by  statute, 
is,  111  its  nature  single,  one  single  penalty  only  can 
be  recovered,  though  several  join  in  committing  it. 


But  if  the  oifence  be  in  its  nature  several,  eacli  of- 
fender is  separately  liable  to  the  penalty.  Rex  v. 
Clark,  Cowper,  610. 
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As  to  the  Fifteenth  Point,  viz.  What  judgment  on  such  an 
information  or  action  is  good. 

Sect.  76.  It  hath  been  adjudged,  that  where  a  statute,  as  that  Lut.i59.i62. 

of  recusancy,  for  instance,  ordains  that  the  offender  shall  forfeit  Cro.Car^soi. 

such  a  sum,  and  that  the  sum  so  forfeited  shall  be  divided  into  Co.  Ent.  362. 

three  parts,  whereof  one-third  shall  go  to  the  king,  and  one  to  the  Salkeld,  383. 

informer,  and  the  other  to  the  poor,  &c.  and  that  if  the  offender  ^^^^  ^  ^  ^' 

do  not  pay,  &c.  within  such  a  time,  he  shall  be  committed,  &,c.  Vide  Style,  329 

the  judgment  on  an  information  qui  tarn  on  such  statute  may  be  ^30. 

general,  that  the  {k)  king  and  the  informer  shall  recover  the  w  hole  ^^^     *      ^' 

(I)  sum,  without  making  any  mention  how  it  shall  be  distributed,  vide  2  Kebic, 

or  that  the  party  shall  be  committed  (m)  for  non-payment,  &c.        820. 

^      ^  ^    ^  r  J  '  (m)lAndr.l39 

But  on  such  an  information,  if  the  judgment  for  the  recovery  i*^* 

of  the  forfeiture  be  given  wholly  for  the  informer,  without  any 

mention  of  the  king,  it  hath  been  holden,  (w)  that  it  is  totally  erro-  (»)  Stjle,  329, 

neons.  ^^' 

Yet  it  hath  been  adjudged,  that  if  on  an  information  qui  tarriy 
wherein,  as  it  is  laid,  the  informer  hath  no  right  to  any  part,  but 
the  king  ought  to  have  the  whole,  judgment  be  given  that  the  de- 
fendant shall  forfeit  the  sum  mentioned  by  the  statute,  and  that 
the  king  shall  have  one  moiety,  and  the  informer  the  other,  such 
judgment  is  erroneous  (o)  only  as  to  the  latter  part,  wherein  it  (0)2  And.  128, 
awards  to  whom  the  penalty  shall  go ;  but  shall  stand  for  the  ^^^'  ^^^• 
clause  concerning*  the  forfeiture,  which  sufficiently  entitles  the 
kinjT  to  the  whole. 


& 


And  it  hath  been  adjudged,  (p)  that  if  there  be  no  clause  at  all  (p)  Rex  v. 
concerning  the  forfeiture  in  a  conviction  on  a  penal  statute,  but  Hawkins,  M. 
only  a  judgment  ^MOC?co;iv?c^«s  eUy  it  is  sufficient,  for  the  forfeiture 
is  implied. 

t  Also  that  wherever  the  act  expresses  the  amount  of  the 
penalty,  or  leaves  it  to  the  discretion  of  the  magistrate,  there  must 
be  a  judgment  of  forfeiture  as  well  as  a  conviction  {q).  But  (9)  Stra.  858. 
where  the  act,  as  the  9  Ann.  c.  14.  says,  "  That  the  offender  shall  ^  ^"''■*  ^^^^• 
**  forfeit  five  times  the  value,  &c."  all  the  judgment  the  court  can 
give  is  quod  convictus  est,  and  a  new  action  must  be  brought  upon 
that  judgment  for  the  forfeiture  (r).  (^)  ^^^^'  ^^^^• 

t  Also  that  one  who  is  convicted  on  a  penal  statute  cannot  be  ^5)  i  Term  Rep. 
apprehended  on  a  Sunday  for  non-payment  of  the  forfeiture  (5).      ^265. 

t  Also  that  judgment  on  a  qui  tarn  action  maybe  entered  Hart  qui  tam  v. 
either  jointly  or  severally ;  for  the  whole  penalty  or  for  the  distinct  Hawkins,  1 
moiety;  but  that  the  more  regular  way  is  to  enter  it  jointly  for  373^  '    ^^* 
the  whole. 

t  It  hath  also  been  adjudged,  that  a  judgment  in  a  popular  ac-  Fredericks. 
tion  maybe  affirmed  as  to  one  part,  and  reversed  as  to  the  other;  Lookup, 4 Burr, 
as  where  damages  and  costs  were   given  on  9  Ann.  c.  14.  it  was 
reversed  as  to  the  damages  and  costs,  and  affirmed  as  to  the  debt. 

-f  Also  it  hath  been  adjudged,  that  if  the  jury  find  a  verdict  for  Hdloway  5^* 
the  plaintiffs  generally  in  a  penal  action,  and  the  plaintiff  apply  it  3  tJ^*^^^"^ ^' 
to  one  count,  he  cannot  afterwards  apply  it  to  another,  though  the  ^jq^'"'" 

former 
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former  is  bad  in  law,  and  though  the  evidence  would  have  war- 
ranted the  verdict  on  any  other  count. 

As  to  the  Sixteenth  Point,  viz.  Whether  the  penalty  of  a 
penal  statute  may  be  compounded  or  granted  over. 

Tmi7^^'^'-         ^^^^'  ^^'  ^^  *^  ^"^cted  by  18  Eliz.  c.  5.  '*  That  no  informer,  or 

4  Burr.  19*29^^'  ''  plaintiff,  shall  or  may  compound  or  agree  with  any  person  or  per- 

Aii  indictment    "  SOUS,  that  shall  offend,  or  that  shall  be  surmised  to  offend  against 

on  a  popular       "  any  penal  statute,  for  an  offence  committed  or  pretended  to  be 

brcorapoundld  "  Committed,  but  after  answer  made  in  court  unto  the  information 

after  conviction,  "  or  suit  in  that  behalf  exhibited  or  prosecuted  ;  nor  after  answer 

Berry  9«i  tawi  r.  «  but  by  the  order  or  consent  of  the  court  in  which  the  same  in- 

413^*    ^^         "  formation  or  suit  shall  be  depending;  on  pain  that  whosoever 

"  shall  offend,  in  making  of  composition,  or  other  misdemeanor, 

"  contrary  to  the  true  intent  and  meaning  of  this  statute,  or  shall 

"  by  colour  or  pretence   of  process,   or  without  process,  upon 

"  colour  or  pretence  of  any  matter  of  offence  against  any  penal 

'^  law,  make  any  composition,  or  take  any  money,  reward,  or  pro- 

"  mise  of  reward,  for  himself  or  to  the  use  of  any  other,  without 

*'  order  or  consent  of  some  of  her  majesty's  courts  at  Westminster, 

.  '•  and  shall  be  thereof  convict,  shall  stand  on  the  pillory,  &c,  and 

"  for  ever  be  disabled  to  pursue  or  be  plaintiff  or  informer  in  any 

**  suit  or  information  upon  any  statute  popular  or  penal ;    and 

"  shall  also  forfeit  ten  pounds,  &c." 

^Wt«T96^"'"  -Ser^  78.  It  seems  (0  clear,  both  from  the  preamble  and  the 
seethe  three  whole  tenor  of  the  statute,  that  it  extends  only  to  suits  by  corn- 
last  sections  of    mon  informers>  and  not  to  those  by  a  party  grieved. 

the  statute, 

and  the  22d,  47th,  and  49th  sections  of  this  chapter. 

Wilkinson  qui  f  It  is  also  decided  that  this  statute  extends  to  qui  tarn  in- 
Covv    366*       formers  as  well  as  to  those  who  sue  for  the  whole  penalty. 

(u)  Hutton,35.  Sect.  79.  But  it  hath  been  (m)  holden,  that  it  extends  as  well 
to  subsequent  penal  statutes,  as  to  those  which  were  in  being  when 
it  was  made. 

(j)  1  Keb.  106.       And  also  it  extends  {x)  to  the  compounding  of  suits  commenced 
1  SiderOn,3ii.  in  courts  which  have  no  jurisdiction,  as  much  as  if  they  had  a 
jurisdiction. 

It  does  not  extend  to  compounding  informations  laid  before 
magistrates; — vide  vol.  i.  p.  477. 

Sect,  80.     It  is  enacted  and  declared  by  21  Jac.  1.  c.  3.  (which 

as  to  these  matters  appears  both  by  the  preamble  and  body  of  the 

.{y)  7  Co.  36^7.  statute,  and  many  former  (w)  resolutions,  to  be  made  in  affirmance 

xfTrf^?-       of  the  common  law),  "  That  all  commissions,  grants,  licences, 

Hobart,  loo.  ■"  i  i     . 

3  Inst.  186, 187.  "  charters,  and  letters  patents,  made  or  to  be  made  to  any  person 
211.  Abr.  187.  "  or  persons,  bodies  politic  or  corporate  whatsoever,  of  power, 
seems  contrary.  «  liberty.  Or  faculty,  to  dispense  with  any  others,  or  to  give  licence 
"  or  toleration,  to  do,  use,  or  exercise  any  thing  against  the  tenor 
"  or  purport  of  any  law  or  statute,  or  to  give  or  make  any  war- 
''  rant  for  any  such  dispensation,  licence,  or  toleration  to  be  had 
*'  or  made,  or  to  agree,  or  compound  with  any  others  for  any 
'*  penalty  or  forfeitures  limited  by  any  statute,  or  of  any  grant  or 

*'  promise 
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"  promise  of  the  benefit,  profit,  or  commodity  of  any  forfeiture, 
**  penalty,  or  sum  of  money,  that  is  or  shall  be  due  by  any  sta- 
*' tute,  before  judgment  thereupon  had ;  and  all  proclamations, 
"  &c.  any  way  tending  to  the  furthering  of  the  same,  are  altogether 
"  contrary  to  the  laws  of  this  realm,  and  shall  be  utterly  void,  &c." 
— And  it  is  farther  enacted,  "  That  all  such  commissions,  &c. 
'*  shall  be  examined,  heard,  tried,  and  determined  by  and  accord- 
"  ing  to  the  common  laws  of  this  realm,  and  not  otherwise/' 

Sect.  81.  But  it  is  provided,  "  That  this  act  shall  not  extend  to 
"  any  warrant  or  privy  seal,  made  or  directed  by  the  king  to  the 
*' justices  of  either  bench,  or  the  exchequer,  or  of  assize,  or  of 
*'  oyer  and  terminer  and  gaol-delivery,  or  peace,  or  other  justices 
"  for  the  time  being,  having  power  to  hear  and  determine  offences 
'*  done  against  any  penal  statute,  to  compound  for  the  forfeitures 
**  of  any  penal  statutes,  depending  in  suit  and  question  before 
*'  them,  or  any  of  them  respectively,  after  plea  pleaded  by  the  de- 
"  fendant." 

Sect,  82.  It  is  said  by  Sir  (?)  Edward  Coke,  that  such  justices,  (?)  3  Inst.  i78. 
by  such  warrant,  &c.  can  make  such  composition  for  the  use  of 
the  king  only.      However  it  seems,  that  by  the  eighteenth  of  .  ^  ^. , 
Elizabeth,  they  may  give  leave  to  an  informer  to  (a)  compound  s?64,  6b,  66.  ' 
with  a  defendant  after  plea  pleaded. 

t  Sect.  83.  It  is  a  rule  of  the  court  of  king's  bench  that  where  4  Burr.  1929. 
leave  is  given  to  compound,  the  king's  half  of  the  composition 
shall  be  paid  into  the  hands  of  the  master  of  the  crown-office  for 
the  king's  use. 

t  Sect.  84.  It  hath  been  decided,  that  the  giving  leave  to  com-  }  ^!f^*  ^^^'  ^ 
pound  is  merely  discretionary ;  and  leave  has  been  given   to  a  Maugban  v.  ^  * 
defendant  to  compound  after  a  verdict  for  the  plaintiff.  Walker,  5  Term 

Rep.  98. 

t  Sect.  85.  It  hath  also  been  decided,  that  if  a  defendant  obtain  5  Term  Rep. 
a  rule  to  stay  proceedings,  upon  payment  of  a  sum  agreed  upon  257. 
between  him  and  the  plaintiff,  the  court  will  enforce  the  payment 
of  that  sum  by  attachment. 

Sect.  86.  Also  it  is  provided,  "  That  the  said  act  shall  not  ex- 
"  tend  to  any  grants,  letters  patents,  or  commissions,  heretofore 
"  granted,  of,  for,  or  concerning  the  licensing  of  the  keeping  of 
*'  any  tavern  or  taverns,  or  selling,  uttering,  or  retailing  of  wines 
'*  to  be  drunk  or  spent  in  the  mansion-house  or  houses,  or  other 
"  place,  in  the  tenure  or  occupation  of  the  party  or  parties,  or 
"  selling  or  uttering  the  same ;  or  for  or  concerning  the  making 
"  of  any  compositions  for  such  licenses,  so  as  the  benefit  of  such 
"  compositions  be  reserved  and  applied  to  and  for  the  use  of  his 
"  majesty,  his  heirs  or  successors,  and  not  to  the  private  use  of 
"  any  other  person  or  persons." 


CHAP. 
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CHAP.  XXVII. 
OF  PROCESS. 

i\ND  now  I  am  come  to  such  process  as  is  to  be  awarded  upon 
an  Appeal,  an  Indictment,  or  an  Information. 

(a)  Lamb  b.  4.        ^^^  ^^^^  better  Understanding  the  nature  whereof  (liaving  pre- 

c.  8.  mised  that  it  seems  plain,  from  the  nature  of  the  thing,  that  there 

Dalton,  123.  can  be  (a)  no  need  of  it  where  the  defendant  is  present  in  court, 

Cromp.  150.  ^^^  ^^^^  where  he  is  absent),  1  shall  consider  it, 

1.  In  general;  without  any  particular  regard  to  process  of 
outlawry. 

2.  In  particular ;  with  regard  to  such  process  only. 

And  I  shall  examine  the  nature  of  such  process  in  general, 
without  any  particular  regard  to  process  of  outlawry,  under  the 
following  particulars ; 

1.  Where  it  is  well  awarded  into  a  county  different  from  that 
wherein  the  court  sits  from  which  it  is  awarded. 

2.  What  kind  of  process  shall  issue  on  an  indictment,  appeal, 
and  information. 

3.  In  what  manner  it  is  to  be  executed. 

4.  What  is  required  by  statute,  in  relation  to  process  on  in- 
formations. 

5.  What  is  the  proper  process  on  a  default. 

6.  What  after  a  removal  by  certiorari, 

7.  Where  it  shall  be  said  to  be  discontinued,  or  miscontinued, 
or  put  without  day. 

8.  How  far  an  error  in  process  is  fatal. 

As  to  the  First  Point,  viz.  Where  such  process  is  well 
awarded  into  a  county  different  from  that  wherein  the  court  sits 
from  which  it  is  awarded. 

(6)  19  Assize,  6.  Sect,  1.  It  seems  {b)  to  be  a  good  general  rule  that  no  process 
P.  Barr.  279.  without  writ  Can  be  well  awarded  on  any  indictment  or  appeal, 
F.  Assize,  446.    ^c.  from  any  court  out  of  the  county  wherein  it  sits. 

(c)  S.P.C.  146.  -^^^t  it  seems  agreed,  (c)  that  such  process  by  writ  may,  by  the 
Summary,  196.  common  law,  be  well  awarded  into  any  county  of  England,  either 
2Hale,i98,i99.  by  the  court  of  king's  bench  or  by  justices  of  ei/re,  upon  an  in- 
s.22.^"^*^'       dictment,  &c.  before  them. 

Also  it  is  clear,  that  justices  of  oyer  and  terminer  have  the 
same  power,  in  relation  to  persons  indicted  or  appealed  before 
them  of  felony,  by  force  of  6  Edw.  3.  c.  1 1 .  whereby  it  is  recited, 
'*  That  in  times  past,  some  persons  appealed  or  indicted  of  divers 

felonies  s 
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felonies  in  one  coufity,  or  outlawed  in  the  same  county,  liad  been 
dwelling  or  received  into  another  county,  whereby  such  felonious 
persons  indicted  and  outlawed  had  been  encouraged  in  their  mis- 
chief, because  they  might  not  be  attached  in  another  county ;" 
and  thereupon  it  is  enacted,  "  That  justices  assigned  to  hear 
'*  and  determine  such  felonies,  shall  direct  their  writs  to  all  the 
*'  counties  of  England,  where  need  shall  be  to  take  such  persons 
"  indicted." 

Sect.  2.  It  is  observable,  that  the  mischief  complained  of  in 
the  preamble  of  this  statute  relates  as  well  to  persons  appealed,  ^ 

as  to   those  who  are  indicted ;  and  therefore  it  seems  reasonable  || 

to  construe  them  also  to  be   within  the  meaning  of  the  purview,  '^ 

though  they  be  not  within  the  letter  of  it,  which  extends  only  to 
persons  indicted. 

Sect.  3.  It  seems  questionable,  (d)  whether  justices  of  peace,  (d)  Cromp.  149. 
beino-  assigned  (e)  by  their  commission  to  hear  and  determine  fe-  Lanib.  b.4.c.8. 
lonies,  are  as  well  within  the  meaning  as  the  letter  of  this  sta-  ^^^    il^  ^"P*  *^* 
tute  ?    For  as  on  the  one  side  it  may  be  urged,  that  this,  being  a    *  *     ' 
remedial  law,  ought  to  receive  as  favourable  and  large  an  inter- 
pretation as  the  words  will  admit,  so  on  the  other  side  it  may  l^e 
said,  that  the  preamble  of  the  statute,  making  mention  as  well  of 
persons  appealed,  as  those  who  are  indicted,  cannot  be  thought 
to  have  any  manner  of  regard  to  justices  of  the  peace  before 
whom  no  appeal  lies  ;  and  nothing  can  be  more  reasonable  than 
to  construe  one  part  of  the  statute  by  another. 

Sect.  4.  But  by  22  Hen.  8.  c.  5.  s.  5.  *'  Justices  of  peace  of  Dajton,  c.  193. 
"  the  shire,  &c.  wherein  any  decayed  bridge,  shall  be,  &c.  shall  4  Burn,  46.' 
"make  process  into  every  shire  within  this  realm,  against  any  Crom.  I5i,i52. 
*'  persons  who  ought  to  amend  such  bridge,  being  presented  be- 
"  fore  them  to  be  decayed,  &c."  ^ 

Also  they  have  the  like  power  by  other  statutes  in  many  other 
cases  ;  for  which,  not  being  so  proper  for  this  treatise,  I  shaTl 
refer  the  reader  to  the  authors  which  more  particularly  treat  of 
the  Office  of  a  Justice  of  Peace  (1). 

As  to  the  Second  Point,  viz.  What  kind  of  process  shall 
issue  on  an  appeal,  indictment,  and  information. 

I  shall  endeavour  to  shew, 

1.  Where  such  process  ought  to  have  the  clause  of  non 
omittas* 

2.  In  whose  name,  and  under  what  teste  it  is  to  be  made. 

3.  W^hat  is  the  proper  process  on  indictments  for  crimes  of  an 
inferior  nature. 

4.  What  is  the  proper  process  on  informations. 

5.  What 

(1)  By  the  commission  of  the  peace  justices  in       persons  indicted  are  taken,  surrendered,  or  out- 
sessions  have  power  to  make  and  continue  process       lawed,  Burn,  lit.  "  Process." 
upon  indictments  found  before  them,  until  the 
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5.  What  is  the  proper  process  on  appeals,  and  on  indictments 
of  treason,  felony,  and  mayhem. 

6.  How  many  days  there  ought  to  be  between  the  teste  and 
return  of  such  process. 

As  to   the  first  particular,  viz.  Where  such  process  ought  to 
have  the  clause  of  non  omittas. 

T"^^h  T"  ^*r'  ^^ct.  5.  It  is  laid  (f)  down  in  some  books  as  a  general  rule, 
Da"ton,  C.132.  ^^^^  ^"  every  suit,  to  which  the  king  is  a  party,  the  process  ought 
41  Assize,  17.     to  have  the  clause  non  omittas  propter  aliquam  libertatetn,  &c. 

B.  Franc.  18. 

Process,  102.     F.  Prerog.  21.     1  Hale,  577.     2  Hale,  202.     Vide  infra,  s.  17. 

(  )  Coke's  Eut  Sect.  6.  But  I  do  not  find  this  rule  observed  as  to  all  kinds  of 

o52  to  363.  suits  by  the  king,  in  the  best  precedents.     For  though  the  said 

(/i)  Ibid.  358.  clause  is  mentioned  in  every  award  of  process  on(  o)  indictments 

368    '^  ^^^  ^  (except  only  {h)  one)  and  even   on  {i)  informations  qui  tarn,  in 

(fc)  ibid.  372.  Cokeys  Entries,  yet  it  is  omitted  in  all  awards   of  process  I  can 

376.379.381.  find  on  informations  of  (k)  intrusion  on  the  king's  lands,  or  of  (/) 

1  Coke  16  17  ^^^^^  ^"^  conversion  of  his  goods;  and  yet  these  are  at  least 
(/)  Coke's  knt  as  much,  if  not  more  properly,  the  suits  of  the  king,  than  the 
390.  former. 

As  to  the  second  particular,  viz.  In  whose  name,  and  under 
what  teste  such  process  is  to  be  made. 

(m)  Vide 4 Inst.       Sect.  1 .  It  is  expressly  (m)  enacted  by  27  Hen.  8.  c.  24.  s.  3. 

-05.  i'  That  all  manner  of  process  upon  indictment  of  treason,  felony, 

^*  or  trespass,  to  be  made  in  every  county  palatine,  and  other 
"  liberty,  shall  be  made  only  in  the  name  of  the  king ;  and  that 
"  every  such  person,  having  such  county  palatine,  or  any  other 
"  such  liberty,  to  make  process,  &c.  shall  make  the  teste  in  the 
"  name  of  the  person  that  hath  such  county-palatine,  &c." 

(n)  Vide  Lamb.       Sect.  8.  And  as  to  process  on  indictments  in  any  other  courts, 

b.  4.  c.  8.    ^      there  can  be  no  (/?)  doubt  but  that  it  ought  also   to  be  in  the 

a  ton,  c.  io2.    jj^^j^^  ^f  ^^^  king.     And  if  it  issue  from   the  court  of  king's 

(o)  Finch, 436.    bench,  it  (o)  seems  clear,  that  it  ouoht  to  be  under  the  teste  of 

2  Hale  199.       ^^  chief  justice,  or  of  the  senior  judge  of  the  court,  if  there  be 

no  chief  justice :  and  if  it  issue  from  any  other  court,  there 
seems  to  be  the  same  reason  that  it  ought  to  be  under  the  teste 
of  the  first  in  the  commission  ;  and  that  such  a  teste  will  be  suffi- 
(p)Lamb.  b.4.  cient.  It  is  holden  indeed  by  (p)  Lambard,  that  every  process 
See*Dalt.c  132  ^"  ^*^  indictment  before  justices  of  peace,  ought  to  be  under  the 
(g)  Cromp.  232!  t^^t^  of  some  two  justices:  but  there  are  precedents  to  the  con- 
(r)  See  the  trary  in  (</)  Crompton ;  and  even  in  (r)  Lambard.  Neither  do 
dentl^fn^theend  ^^^  (^)  authorities  cited  by  Lambard  seem  to  come  up  fully  to 
of  his  Eirenar-  his  point ;  for  they  seem  to  amount  to  no  more  than  this,  that 
cha.  one  justice  of  the  peace  cannot  award  process  on  an  indictment, 

0)  B.  Peace,  6,  ^^^  ^j^^^  ^^^   ^£  ^^^^    ^^  j^^^^  ^^^^  ^^  j^^    ^^^  ^^^^   sitting  the 

Vide  14  H.  7.     court  in  the  sessions :  and  indeed  it  seems  plainly   to  appear, 
^-  b.  from  the  {t)  commission  itself,  that  one  justice  has  no  authority 

(t)\\dc^^^  c    ^ith^''  ^^  l^ake  an  indictment,  or  to  proceed  upon  it.    But  I  do 
«.  s.  24,  25.        not  see  the  consequence,  that  because  an  indictment  cannot  be 
Dalioii,  c.  132.    taken,  or  proceeded  upon,  by  less  than  two,  therefore  the  process 
cannot  be  tested  by  less  than  two. 

As 


i 
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As  to  the  third  particular,  viz.  What  is  the  proper  process  on 
indictment  for  crimes  of  an  inferior  nature. 

Sect.  9.  It  seems  clear,  both  from  the  (u)  books  which  speak  (u)  Crompton, 
of  this  matter,  and  the  constant  course  of(.i)  precedents,  that  a  1^0,  loi. 
venire  facias  (which  is  but  in  nature  of  a  summons  to  cause  the  Lamb?b.^4.  c  8. 
party  to  appear)  is  a  proper  process  to  be  first  awarded  on  an  ( y)  F.  Assize,  17. 
nidictment  for  any  crime,  whether  against  the  common  law  or  ^2  H.  6. 10. 
statute,  under  the  degree  of  treason,  felony,  or  (2)  mayhem,  ex-  g^g  3^3  "353. 
cept  in  such  cases  wherein  other  (a)  process  is  directed  by  some  (y)  Finch,  336. 
statute.     Also  such  a  venire  seems  to  be  the  tirst  proper  process  (2)  Vide  sup.  c. 
on  an  information  in  the  crown  office,  for  a  debt  claimed  by  the  ^^l^{^]  263 
king,  as  having  been  forfeited  by  afelo  cle  se,  (a)  1  Saun.  27i. 

Sect.  10.  If  it  appear  by  the  {b)  return  to  such  venire^  that  the  (b)  Cromp.iso. 
party  has  lands  in  the  county  whereby  he  may  be  distrained,  the  Lamb.  b.  4. s.  8. 
(t)  distress  infinite  shall  be  awarded  from  time  to  time,  until  he  Daltrsiuc.34' 
do  appear,  and  by  force  hereof  he  shall  (d)  forfeit  on  every  de-  78. 
fault  so  much  as  the  sheriff  shall  return  upon  him  in  issues.  But  (0  Reg.  Jud.  1. 
if  a  7iihil  be  returned  on  such  a  venire,  a  (e)  capias,  alias  and  d'^^  Sh.  c.^34.* 
pluries,  shall  issue,  &c.  78. 

Dalt.  c.  132. 
(d)  Vide  2  Danv.  Abr.  296.  s.  5.     2  Inst.  453,  454.    (e)  Lamb.  b.  4.  c.  8.     Crom.  150, 151.     F.  Tres- 
pass, 232.     Dalt.  c.  132.     11  H.  6.  4.     Finch,  352. 

Sect.  11.  It  is  said  in  Fitzherbert's  (/)  Abridgement,  "That  (/)  F.  Process, 

in  oyer  and  terminer,  if  the  party  at  the  first  day  make  default,  a  ^^^' 

man  may  have  a  venire  facias,  or  a  pone  per  vadios,  &c.   at  his 

election;"    the   meaning  whereof  perhaps  may  be  this,  that  if 

the  defendant,  being  summoned  on  the  venire,  do  not  appear, 

the  prosecutor  may  either  take  out  a  second  venire,  or  a  {g)  pone  (^)  Vide  Finch, 

per  vadios,  &c.     But  I  cannot  (h)  find  any  express  authority,  or  f|f  \.. , 

precedent,  to  justify  the  making  either  a  pone  per  vadios,  &c.  or  g^  9  ^q^  ^"^* 

a  capias,  the  first  process  on  any  indictment  under  the  degree  of  F.  Pro.  213. 

mayhem  or  felony,  &.c.   except  only  where  such  process  is  ex-  Trespass,  232. 

•^    ,        •  1  .    ^    4.    *^  "^  ^  29Ed.  4. 18. 

pressly  given  by  some  statute. 

As  to  the  fourth  particular,  viz.  What  is  the  proper  process 
on  informations. 

Sect.  12.  It  seems,  that  a  capias  against  a  {i)  commoner,  and  (i)Co.Ent.  372. 

a(A;)  t?isifn«gfls  against  a  peer,  are  the  first  proper  processes  on  367.  379. 38i. 

an  information  for  an  intrusion  on  the  king's  lands,  or  for  a  (/)  }i^?i^%^^''^Q? 

trover  and  conversion  of  his  goods  :  and  either  an  attachment  {m)  (^)Co.Ent.'390. 

or  suhpana  (??),  at  the  election  of  the  informer,  were,  by  the  com-  (TO)Co.Ent.365, 

mon  law,  proper  processes  on  all  informations  qtii  tarn  on  popular  ^,^^'J'^Z'  ^f?* 

...  A    J  /\  'ii-'i-ji^  (ra)  Co.Ent.370, 

statutes.     And  so  was  a  (0)  summons  m  all  originals  m  debt  on  375.  395. 

such  statutes,  in  the  same  manner  as  in  an  action  of  debt  at  ( j?)  i  Andr.  48. 

common  law ;  and  an  (^)  attachment,  or  pone  per  vadios,  &c.  in  ^g^^^'S"*'  ^^^' 

other  actions  on  such  statutes,  in  the  same  manner  as  in  actions  Rastal,  599. 

upon  the  case,  and  in  actions  of  trespass  at  (r)  common  law.  {p)  Fincii,  552. 

(9)Co.Ent.  43, 
44.  46.  348, 349, 350, 351.     Rastal,  406.    (r)  Finch,  355. 

Sect.  13.  And  it  is  enacted  by  %\  Jac.  1.  c.  4.  by  which  all 
popular  suits  on  penal  statutes   are  restrained  to  their  proper 
counties,  as  is  shewn  at  large  in  the  preceding  (s)  chapter  of  In-  (s)  Vide  c.  26. 
formations,  **  that  the  like  process  in  every  popular  action,  bill,  '^^  ^'^'  *°  ^^' 

''  plaint, 


3^^ 
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(0  See  Fincli, 
345.  352.  355. 
(«)lR.Abr. 
463.  780.  793. 
pi.  4.  the  same 
case. 
Palmer,  449. 

1  Keble,  159. 

2  R.  Abr.  277. 


(x)  Vtde  Salk. 
374. 


''  plaint,  information,  or  suit  to  be  commenced,  sued,  or  prose- 
**  cuted,  by  force  of,  or  according  to  the  purport  of  the  said  act,  be 
"  had  and  awarded,  to  all  intents  and  purposes,  as  in  an  action  of 
"  trespass  vi  et  armis  at  the  common  law."  And  {t)  conse- 
quently the  process  in  all  such  suits  must  now  be  by  attach- 
ment, or  pone  per  vadios,  &c.  and  after  by  distress  infinite, 
where  by  the  return  the  party  appears  to  be  sufficient,  (u) 
otherwise  by  capias. 

Sect.  14.  It  is,  as  I  take  it,  the  usual  practice  of  the  Crown 
Office,  on  a  criminal  information,  first,  to  award  a  subpoena ;  and 
after  the  return  thereof,  if  no  appearance  be  entered  in  four 
days,  and  an  affidavit  be  made  of  the  service  of  the  suhpana,  to 
make  out  a  capias  of  course,  where  the  defendants  are  informed 
against  in  their  private  capacity,  and  a  (a)  distringas^  where  they 
are  sued  as  a  corporation  aggregate. 

As  to  the  fifth  particular,  viz.  What  is  the  proper  process  on 
appeals,  and  on  indictments  of  treason,  felony,  and  mayhem. 

Sect.  15.  It  seems  certain,  that  a  capias  is  the  first  process  in 
all  indictments  of  {y)  treason  or  felony,    and  in  (2)  all  appeals 

seems  reason- 
able to  conclude,  that  it  ought  also  to  be  the  first  process  in  an 
indictment  of  mayhem,  as  well  as  of  felony  or  treason. 


{y)  3  Mod.  265. 

2  Hale,  194.         ^ 

F.  Exigeiit,  28.*  whether  of  mayhem  or  of  felony ;  from  whence  it 

Finch,  346. 

351. 

Rastal,  45. 

ihere  is  a  precedent  seemingly  contrary 


As  to  the  sixth  particular,  viz.  How  many  days  there  must  be 
between  the  teste  and  return  of  all  such  process. 

Sect,  16.  It  seems  agreed,  that  there  ought  to  be  at  least  fif- 
(a)  Co.  Lit.  134.  teen  days  between  the  teste  and  return  of  every  process  awarded 
3  Salkeld^'sn.   ^^"^"^  ^^^^  king's  bench  into  any  {a)  foreign  county.     But  that  this 

1  Lev.  61.  is  not  required  in  process  awarded  into  the  same  county  wherein 
9  Coke,  118.      the  court  sits. 

As  to  the  Third  Point,  viz.  In  what  manner  such  process  is 
to  be  executed. 

(6)  Dalt.  c.  132.  Sect,  17.  It  is  laid  down  as  a  (J))  general  rule,  tliat  wherever 

^^^\^%7^'  ^^^^  ^^"^  ^^  ^  P^J"ty  to  the  suit,  as  he  certainly  is  to  all  informations 

2  Halei  202!  ^"^  indictments,  the  process  ought  to  be  executed  by  the  sheriff 
(c)  41  Ass.  17.  himself,  and  not  by  the  bailiff  of  any  franchise,  (c)  whether  it  have 
B.  Process,  102.  the  clause  non  omittas,  &c.  or  not,  and  whether  the  defendant  be 
(i)  B.  Prerog!  within  a  franchise,  or  in  the  county  at  large  ;  for  the  king's  pre- 
109.  rogative  shall  be  preferred  to  any  franchise  :  but  it  is  said,  {d) 
^^^Q'r?^\  that  this  is  to  be  intended  only  where,  in  the  grant  of  the  fran- 
7.  s.  6.  all  pro-  chise,  no  mention  is  made  of  causes  to  which  the  king  is  a  party. 

process,  &c. 

served  on  the  Lord's  day,  except  in  "  treason,  felony,  and  breach  of  the  peace,"  is  void. 

As  to  the  Fourth  Point,  viz.  What  is  required  by  statute  in 
relation  to  process  on  informations. 

Sect.  18.    It  is  enacted  by  4  and  5  Will,  and  Mary,  c.  18. 

"  That  no  process  shall  issue  on  any  information  to  be  exhibited 

(e)  Sup.  c.  26.    *'  by  the  master  of  the  crown-office,  till  the  prosecutor  has  given 

s.  5, 6. 10.         "  such  a  (e)  recognizance,  as  by  the  said  act  is  directed."    Also  it 

is 
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is  enacted  by  18  Eliz.  c.  5.  '*  That  (/)  no  pfocess  shall  issue  on  (/)  Sup.  c.  26. 
"  any  information  on  a  penal  s-tatutc,  till  a  special  note  be  made  ».  40,  4i,  42. 
"  of  the  time  when  such  information  was  exhibited,  &c." — But  44,45,46,47. 
these  matters  having  been  aheady  handled  in  the  chapter  of  Infor- 
mations in  the  places  cited  in  the  margin,  1  shall  refer  the  reader 
thither,  for  the  fuller  consideration  of  them. 

As  to  the  Fifth  Point,  viz.  What  is  the  proper  process  upon 
a  default. 

Sect,  19.  It  seems,  that  if  a  defendant  appear  to  an  (g)  indict-  {g)  Sum.  211. 
ment  or  {h)  appeal  of  felony,  and  afterwards,  before  issue  joined,  ^  Hale,  201, 
make  an  escape,  whether  from  his  (J)  bail,  or  from  an  actual  {k)  a)\6  Ass.  13. 
prison,  the  capias,  alias,  and  pi uries,  &c.  shall  be  awarded  against  26  Assize,  51. 
him,  unless  there  had  been  an  exigent  before,  in  which  case  a  new  (^)  I6  Ass.  13. 
(/)  exigent  shall  be  immediately  awarded.     And  if  the  defendant,  Qu^Cromp^'150. 
against  whom  no  exigent  had   been  before  awarded,  make  such  (fc)i6Ass.  51. 
default  after  issue  joined,  and  an  inquest  awarded  to  try  it,  it  (0i9H.  8. 1. 
seems,  (?n)  that  a  capias,  &c.  shall  be  awarded  against  him  ad  seemrcontVary. 
audiendumjuratam,  &c.  and,  as  I  take  it,  the  same  day  on  which  (w)  s.  P.  C.  70, 
the  capias  is   returnable,  shall  be  given  to  the  inquest ;  for  it  '^  ^^K'  ^^^* 
seems  {n)  agreed,  that  the  inquest  shall  never  be  taken  by  default  choseT^39.  ^ 
in  the  case  of  felony,  as  it  may  for  an  inferior  crime.  F,  ExJg.  10. 

Process,  113. 
127.       (n)  S.  P.  C.  70.       F.  Exig.  10.       Corone,  173.      B.  Waiver  de  Choses,  39.       16  Assize,  13. 
B.  Appeal,  54. 

But  in  such  case,  if  the  exigent  had  before  been  awarded,  it  (o)  26  Ass.  5i. 
(o)  seems  that  a  new  exigent  in  the  common  form  shall  be  awarded  ;  ^*  ^-  ^*  ^^• 
and  that  thereby  both  the  issue  and  inquest  are  without  day.  And  b!  VVah^'r  de  * 
it  is  said  in  some  (/))  books,  that  such  exigent  shall  be  ad  aiidien-  Choses,  39.  " 
dum  judicium :  but  this  seems  questionable ;  since  it  seems  to  be  J;  ^^^g^"*'  10. 
{q)  agreed,  that  the  defendant  may  save  himself  from  judgment  (p) '^6  Ass.  5i. 
by  a  render  at  any  time  before  the  return  of  the  exigent.  Crompton,i50. 

F.  Corone,  1 96. 
{q)  F.  Exig.  10.     B.  Waiver  de  Choses,  39.     Corone,  192.     Summary,  211. 

Sect.  20.  It  is  said  (r)  by  Sir  Matthew  Hale,  that  the  defendant  W  Sum.  211. 
in  such  case  appearing  on  the  exigent,  shall  plead  de  novo,  because  ^    ^'^'  ^^^' 
the  issue  and  inquest  are  sine  die  by  the  award  of  the  exigent ;  but 
this  seems  to  be  made  a  quccre   by  (5)  Staundforde ;  and  the  (if)  (OS.  P.  C.  70. 
authorities  whereon  it  seems  to  be  chiefly  founded  are  very  ob-  ig  Assize^i3 
scure,  and  as  it  seems  may  well  be  understood  in  this  (m)  sense,  (u)  F.  Cor.  173. 
that  the  court  may  cause  the  same  inquest  to   come  to  try  the 
same  issue,  which,  according  to  {x)  Brook,  though  it  be  put  with-  (i)B.  Waiver 
out  day  by  the  exigent,  is  not  waived  by  it,  unless  the  defendant  ^ pjj,°ess  148 
fail  to  render  himself  before  the  return  of  it.  b!  Exigent,  67.* 

The  Stat.  48  Geo.  3.  c.  58.  enacts,  "  That  whenever  any  per- 
*'  son  shall  be  charged  with  any  ofi^ence  for  which  he  or  she  may 
**  be  prosecuted  by  indictment  or  information  in  his  majesty's 
*'  court  of  king's  bench,  not  being  treason  or  felony,  and  the  same 
**  shall  be  made  appear  to  any  judge  of  the  same  court  by  affi- 
"  davit,  or  by  certificate  of  an  indictment,  or  information  being 
"  filed  against  such  person  in  the  said  court  for  such  offence,  it 
**  shall  and  maybe  lawful  for  such  judge  to  issue  his  warrant  under 
*'  his  hand  and  seal,  and  thereby  to  cause  such  person  to  be  ap- 
*'  preheuded  and  brought  before  him  or  some  other  judge  of  the 

*'  same 
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"  same  court,  or  before  some  one  of  his  majesty's  justices  of  the 
"  peace,  in  order  to  his  or  her  being  bound  to  the  king's  majesty 
"  with  two  sufficient  sureties,  in  such  sum  as  in  the  said  warrant 
*^  shall  be  expressed,  with  condition  to  appear  in  the  said  court 
''  at  the  time  mentioned  in  such  warrant,  and  to  answer  to  all  and 
**  singular  indictments  or  informations  for  any  such  offence ;  and 
"  in  case  any  such  person  shall  neglect  or  refuse  to  become  bound 
**  as  aforesaid,  it  shall  be  lawful  for  such  judge  or  justice  respec- 
*'  tively  to  commit  such  person  to  the  common  gaol  of  the  county, 
**  city,  or  place  where  the  offence  shall  have  been  committed,  or 
*'  where  he  or  she  shall  have  been  apprehended,  there  to  remain 
**  till  he  or  she  shall  become  bound  as  aforesaid,  or  shall  be  dis- 
"  charged  by  order  of  the  said  court  in  term  time,  or  of  one  of 
"  the  judges  of  the  said  court  in  vacation,  and  the  recognizance 
"  to  be  thereupon  taken  shall  be  returned  and  filed  in  the  said 
^*  court,  and  shall  continue  in  force  until  such  person  shall  have 
*'  been  acquitted  of  such  offence,  or,  in  case  of  conviction,  shall 
*'  have  received  judgment  for  the  same,  unless  sooner  ordered  by 
*'  the  said  court  to  be  discharged ;  and  that  where  any  person, 
'*  either  by  virtue  of  such  warrant  of  committment  as  aforesaid, 
"  or  by  virtue  of  any  writ  of  capias  ad  respondendum,  issued  out 
**  of  the  said  court,  is  now  detained,  or  shall  hereafter  be  com- 
"  mitted  to  and  detained  in  any  gaol  for  want  of  bail,  it  shall  be 
*'  lawful  for  the  prosecutor  of  such  indictment  or  information  to 
"  cause  a  copy  thereof  to  be  delivered  to  such  person,  or  for  the 
"  gaoler,  keeper,  or  turnkey  of  the  gaol  wherein  such  person  is  or 
"  shall  be  so  detained,  with  a  notice  thereon  indorsed,  that  unless 
''  such  person  shall,  within  eight  days  from  the  time  of  such  de- 
"  livery  of  a  copy  of  the  indictment  or  information  as  aforesaid, 
**  cause  an  appearance,  and  also  a  plea  or  demurrer  to  be  entered 
"  in  the  said  court  to  such  indictment  or  information,  an  appear- 
"  ance  and  the  plea  of  not  guilty  will  be  entered  thereto  in  the 
'*  name  of  such  person ;  and  in  case  he  or  she  shall  thereupon, 
"  for  the  said  space  of  eight  days  after  such  delivery  of  a  copy  of 
'*  the  indictment  or  information  as  aforesaid,  neglect  to  cause  an 
"  appearance,  and  also  a  plea  or  demurrer,  to  be  entered  in  the 
"  said  court  to  such  indictment  or  information,  it  shall  be  lawful 
*^  for  the  prosecutor  of  such  indictment  or  information,  upon  an 
*'  affidavit  being  made  and  filed  in  the  said  court  of  the  delivery 
"  of  a  copy  of  such  indictment  or  information,  with  such  notice 
"  indorsed  thereon  as  aforesaid,  to  such  person,  or  to  such  gaoler, 
"  keeper,  or  turnkey,  as  the  case  may  be,  which  affidavit  may  be 
"  made  before  any  judge  -or  commissioner  of  the  said  court 
"  authorized  to  take  affidavits  in  the  said  court,  to  cause  an 
**  appearance  and  the  plea  of  not  guilty  to  be  entered  in  the  said 
"  court  to  such  indictment  or  information  for  such  person,  and  such 
'*  proceedings  shall  be  had  thereupon  as  if  the  defendant  in  such 
"  indictment  or  information  had  appeared  and  pleaded  not  guilty, 
"  according  to  the  usual  course  of  the  said  court ;  and  that  if, 
"  upon  the  trial  of  such  indictment  or  information,  any  defendant 
"  so  committed  and  detained  as  aforesaid,  shall  be  acquitted  of 
"  all  the  offence  therein  charged  upon  him  or  her,  it  shall  be  law- 
'*  ful  for  the  judge  before  whom  such  trial  shall  be  had, 
*'  although  he  may  not  be  one  of  the  judges  of  the  said  court  of 

*^  kind's 
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*'  king's  bench,  to  order  that  such  defendant  shall  be  forthwith 
''  discharged  out  of  custody  as'to  his  or  her  commitment  as  afore- 
"  said,  and  such  defendant  shall  be  thereupon  discharged  accord- 
"  ingly." 

Sect.  21.  Before  I  proceed  to  the  Sixth  Point,  viz.  What  is  2  Halo,  210  to 
the  proper  process  to  be  awarded  after  a  removal  by  certiorari,  it  ^^^* 
may  not  be  improper  to  premise  some  things  concerning  the 
nature  of  a  Certiorari. 

1.  As  to  what  courts  a  writ  of  certiorari  lies. 

2.  Where  the  court  of  king's  bench  uses  a  discretionary  power 
in  granting,  denying,  and  filing  a  certiorari. 

3.  What  restraints  are  put  upon  a  certiorari  by  statute. 

4.  How  the^'«^  for  a  certiorari  is  to  be  signed. 

5.  To  whom  a  certiorari  ought  to  be  directed. 

6.  Where  a  record  may  be  removed  into  the  court  of  king's 
bench  without  a  certiorari. 

7.  What  is  to  be  done  by  a  defendant  before, the  allowance  of 
a  certiorari. 

8.  How  far  a  certiorari  is  a  supersedeas  to  the  court  below. 

9.  In  what  manner  a  certiorari  is  to  be  returned. 

10.  Where  a  record  is  removed  by  a  certiorari. 

1 1 .  What  is  to  be  done  by  the  court  above,  where  the  record 
is  not  removed. 

As  to  the  First  Point,  viz.  To  what  courts  a  certiorari  lies : 
I  shall  endeavour  to  shew,, 

1.  Whether  a  certiorari  lies  to  all  inferior  courts  in  general. 

2.  Whether  to  those  of  the  Cinque  Ports. 

3.  Whether  to  those  of  Wales. 

4.  Whether  to  those  of  London, 

As  to  the  first  particular,  viz.  W^hether  regularly  a  certiorari 
lies  to  all  inferior  courts  in  general. 

Sect.  22.  It  seems  agreed  at  this  day,  that  regularly  the  court  Long's  Case, 
of  king's  bench,  having  a  general  («)  superintendency  over  all  other  ^-  ^'^z-  48. 
courts  of  criminal  jurisdiction,  whether. they  be  of  an  ancient  or  494.^5^11^^' 
{li)  newly  created  jurisdiction,  may  award  a  certiorari  as  well  as  s.  P.  C.  70. 
the  court  of  chancery,  to  remove  the  proceedings  before  any  such  ^^'  Raymond, 
courts,  unless  the  statute  or  (c)  charter  which  erects  them  expressly  ^^  Mod.*386. 
give  them  an  absolute  judicature,  exempt  from  such  superin-  643. 145. 
tendency;  as  the  (c?)  statutes  concerning  the  commissioners  of  the  lo^Jjf'iPJo 
Cambridgeshire  Fens,  &c.  are  said,  by  some,  to  have  done.  5  Modem',  446. 

Sect.  Cro.  Eliz.'489. 
2  Burr.  1040. 
1  Black.  233.      1  Salkeld,  148.      2  Lev.  86.      2  Burr.  349.     1  Lev.  312.     Con.  41  Assize,  22.     Lord 
Riiymond,  836.     B.  Cor.  193.     Certiorari,  8.     (h)  1  Salkeld,  144.     Lord  Raymond,  580. 148.     (c)  C. 
Car.  295.    3  Modern,  93,  94.    {d)  1  Siderfiii,  296.     Con.  1  Keble,  43.    2  Keble,  722. 
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(c)  1  Sid.  226.  Sect.  23.  And  accordingly  it  seems  to  be  agreed,  that  such  a 
i2^Mod' 145^^*  ^^^tiorari  lies  to  (e)  justices  in  eyre;  to  justices  of  (/)  gaol- 
4 Inst. i^94, 295.  delivery;  to  the  court  of  a  (g)  county  palatine;  and  to  the  (Ji) 
(/)  1  Salk.  144.  college  of  physicians,  having  a  special  power  by  statute  to  fme 
FarJ^s°^  118 '  ^"^  imprison  for  certain  offences  ;  to  justices  of  peace,  &c.  even 
(g)3Mod.229,  in  such  (?)  cases  which  they  are  empowered  by  statute  finally  to 
230.  836.  hear  and  determine ;  and   also  to  (Ji)  commissioners  of  sewers, 

T^^^^^ond,  notwithstanding  the  clause  in  13  Eliz.  c.  9-  s.  5.  *'  that  the  said 
Cowper,  749.  ''  commissioners  shall  not  be  compelled  to  make  any  certificate  or 
2  Lev.  223.  *'  return  of  their  commissions,  or  of  their  ordinances,  laws,  or 
J^l^'^^^^'  ^^^-  "  doings,  &c. ;"  for  it  hath  been  adjudged  (/)  that  this  is  intended 
iRAbr.  395.  to  exempt  them  from  returning  their  orders  into  chancery,  as  by 
Alejn,49.  the  Statute  of  23  Hen.  8.  c.  5.  they  were  obliged  to  do,  and  shall 

\^m\'^'  "^^  ^^  construed  to  take  aw^ay  the  superintendency  of  the  court 
1  Hale,  158.      oi  king's  bench,  without  express  words. 

Douglas,  723. 

5  &6W.  &  M.  c.  11.  S.5.  (^OCarthew,  194.  421.491.  1  Salk.  44.  396.  (i)  3  Modern,  93,  94. 
(/c)  1  Salkeld,  145.  Strange,  609.  Fort.  374.  Ld.  Raymond,  469.  8  Modern,  331.  1  Keble,  129. 
March,  196,  197.  199.  Raymond,  186.  (0  1  Modern,  44,  45.  Ld.  Raymond,  469.  Douglas,  534. 
1  Ven.  67.  1  Levinz,  288.  Raymond,  186.  C.  Jac.  336.  Bunb.  61.  Strange,  1263.  Burrow, 
1042.     1  Lev.  288.     1  Ven.  66,  67,  68. 

(m)  Cowp.  458.  ^  It  lies  also  to  remove  a  presentment  in  a  court-leet,  and  when 
ton  Mich.  86°'  removed,  the  presentment  is  traversable  (w);  to  remove  examina- 
Geo.  3.  tions  taken  before  justices  of  the  peace  in  pursuance  of  the  2  and 

(o)Ld.Raym.  3  pj^  g^  yi  ^  jq.  {ii) ;  to  a  jurisdiction  created  by  a  private  act 
Raym.  580.  ^f  parliament  (0) ;  to  remove  proceedings  before  commissioners 
{q)  Doug.  749.  of  bankrupts  {p) ;  to  remove  proceedings  in  an  action  from  the 
r?)  Andr.  27.  courts  of  the  counties  palatine  {q) ;  to  remove  informations  before 
849.  944^^'  justices  of  assize  against  a  parson  for  non- residence  (?•) ;  to  re- 
(0  Stra.  900.  move  an  indictment  for  not  doing  statute  labour  on  the  highway 
(li)iLd.Raym.  ^^^^  ^^  ^^j,  j^qj  repairing  a  bridge  (0;  to  the  quarter-sessions  of  a 
(v)  1  Sir.  470.  Corporation  (?/).  So  also  to  remove  proceedings  before  two  jus- 
(x)  2  Bur.  1040.  tices  (r);  as  orders  of  conviction  on  the  Conventicle  Act,  22  Car. 
/?v  wT^--^*  ^*  ^*  1-  W'  ^"  order  on  an  appeal  from  scavengers  rate  {y)\  an 
(c)4Burr!2244.  order  of  bastardy  if  applied  for  in  six  months  (2).  So  also  it  lies 
to  remove  an  inquisition  taken  by  the  sheriff  under  a  private  act 
of  parliament,  and  the  verdict  and  judgment  thereon  (a). 

As  to  the  second  particular,  viz.  Whether  a  certiorari  lies  to  the 
courts  of  the  Cinque  Ports. 

C6)CCar252,  fe*/*  24.  It  hath  been  adjudged,  that  such  o.  certiorari  Yves  to 

253.264.291.  such  courts  to  remove  an  (Jb)  indictment  of  sodomy  there  found, 

1  R.  Abr.  395.  q^  ^^  (^^^  order  made  by  the  justices  of  peace  at  a  sessions  there 

2  Hale^2i2.  holden.  It  is  said  indeed,  by  {d)  RoUe,  that  the  reason  why  such 
(c)  2  Lev.  86.  an  indictment  may  be  removed  is,  because  the  offence  is  made 

1  Siderfin,  356.  felony  by  a  late  Statute,  and  therefore  the  courts  of  the  Cinque 
fcZ)  1  r!  Abr.  Ports  cannot  hold  plea  of  it  without  a  new  charter  ;  by  which  it 
395.  seems  to  be  implied,   that,  in  his  opinion,  indictments  in  such 

2  Burrow^ 849.  courts  of  crimes  w^hereof  they  have  jurisdiction,  are  not  remove- 
910  911.  '  ^*  ^^l^'  ■'^^'^  t^^^  other  books  above  cited  seem  to  speak  generally 
Palm.  54, 55,  of  all  indictments,  and  to  lay  it  dow  n  as  a  rule,  that  the  privilege 
56.  96.  ^  of  the  court  of  the  Cinque  Ports,  used  time  out  of  mind,  that 
1  Siderfin,  532.  the  king's  Writ  doth  not  run  there,  is  to  be  intended  only  of  civil 
Hardr. 475,476.  (e)  causes  between  party  and  party. 
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As  to  the  third  particular,  viz.  Whether  a  certiorari  lies  to  the 
courts  of  Wales. 

Sect.  25.  It  seems  to  be  settled,  that  such  a  certiorari  lies  to  (i)  vide  Rex  u. 
removeany  indictment  taken  in  Wales  for  a  crime  not  capital,  (f),  Althoes,  8  Mod. 
either  at  the  (g)  grand  sessions  or  at  a  (h)  sessions  of  the  peace :  ^^^"^^  ^^  .^_ 
but  it  is  (/)  said,  that  it  hath  never  been  granted  to  remove  an  dictment  for 
appeal  from  Wales;  (j)  neither  doth  it  seem  to  be  clearly  settled,  murder  was  re- 
that  it  lies  to  remove  an  indictment  of  felony  from  thence,  for  gt°^^  '   553 
such  indictments  are  never  (A;)  quashed,  as  indictments  for  inferior  wilson/320. 
crimes  are.  Atkins,  175. 

1H2. 
8  Modern,  146.  Rex  v.  Griffith,  where  the  court  granted  a  ceHiorari  to  remove  an  indictment  for  a  mis- 
demeanour, 3  Term  Rep.  658.  {g)  1  R.  Abr.  394.  2  Roll,  28,  29.  C.  Jac.  484.  Popham,  144. 
2Keble,  471.  Cowper,  751.  [Note  2.]  C.  Car.  248.  Ld.  Raymond,  581.  1  Hale,  157.  Strange, 
704.  (ft)  1  Salkeld,  146.  Vide  4  Burrow,  2457.  It  lies  also  to  Berwick,  and  to  other  dominions  of 
the  Crown.  2  Burrow,  835.  856.  861.  1  Strange,  104.  (i)  C.  Car.  248.  2  Keble,  797,  798.  0*)  1 
Modern,  64.  68.  2  Keble,  685.  724.  C.  Car.  331, 332.  1  R.  Abr.  394.  1  Ventris,  93. 146.  1  Hale, 
158.     (/c)  Vide  c.  25.  s.  146. 

Neither  do  I  find  it  agreed,  (/)  in  what  manner  the  king's  bench  (0  Vide  i  R. 
shall  proceed  on  any  indictment  removed  from  Wales.  2  Keb. 786.724. 

But  it  is  said,  that  an  indictment  of  felony  so  removed,  may  (m)  2  Keble, 
be  tried  in  the  next  (m)  English  county,  by  force  of  {ri}  26  Hen.  8.  ^^^/  '^^?' 
c.    .     But  it  seems  (o)  agreed,  that  the  statute  extends  not  to  ^  j^  Abr.' 394, 
appeals.  395. 

(n)  Sup.  c.  25. 
s.  41,  42.     Parry's  Case,  Cases  in  C-  L.  101.      (o)  C.  Car.  248.     2  Keb.  797.     1  Vent.  146.     2  Hale, 
157.     See  B.  1.     B.  R.  H.  165.    Lord  Raymond,  561.  580.     3  Bac.  Abr.  351.  2  Burrow,  835  to  858. 
Douglas,  751. 

As  to  the  fourth  particular,  viz.  Whether  a  certiorari  lies  to 
the  courts  of  London. 

Sect.  26.  It  seems  to  be  admitted  in  the  late  (»)  Reports,  that  ^/l^f""^;!^^' 

-  ,  ...  ^^■'  \.  \  6  Mod.  246. 

a  certiorari  may  be  granted  to  remove  any  mdictment  rrom  Lon-  i  Burrow,  386. 
don  or  Middlesex ;  but  it  is  {q)  said,  that  he  who  prays  it  ought  Vide  i  Black. 
to  give  three  days  notice  to  the  other  side.      Also  it  is  said,  (/)  Pj^J'^^j  ^^q  ^^ 
that  by  a  certiorari  to  London,  the  tenor  of  the  indictment  only  Hardres,  402. 
shall  be  removed  by  the  city  charters.     And  it  seems  (s)  that  419. 
anciently  that  city  insisted  on  a  privilege,  that  all  indictments  and  yide^b^^'ew'. 
proceedings  of  any  cause,  except  felony,  should  be  tried  and  de-  &  M.  c.  11. 
termined  there,  and  not  elsewhere.  (?)  Raym.  74. 

And  to  remove 
an  indictment  from  Hicks's  Hall  for  Bigamy  the  consent  of  the  prosecutor  must  be  had.  Strange,  877. 
Cowp.  283. ;  or  for  forgery  from  the  Old  Bailey,  Stra.  717.     (r)  1  Keble,  252.   1  Sid.  155.  230.     Vide 
c.  25.  s.  97.     (s)  C.  Car.  128.  265. 

As  to  the  Second  Point,  viz.  Where  the  court  of  king's 
bench  uses  a  discretionary  power  in  granting,  denying,  and  tiinig 
a  certiorari. 

Sect.  27.  It  hath  been  (t)  adjudged,  that  wherever  a  certiorari  i^  ^o^-  ^^^* 
is  by  law  grantable  for  an  indictment,  the  court  is  bound  of  right  ^g  ^^^^  39^ 
to  award  it  at  the  instance  of  the  king,  because  every  indictment  403.  601.  645. 
is  the  suit  of  the  king,   and  he   has  a  prerogative   of  suing  it  in  ^^:  ^^^'"?8o* 
what  court  he  pleases.     But  it  seems  to  be  agreed,  that  it  is  left  ^qq[  g-^i]  i<>03. 

to   1515. 

2  Burrow,  861. 
(0  Pas.  5  Geo.  1.  Burrow,  2456.  Strange,  609.  8  Modern,  331,  1  Ventris,  63.  1  Mod.  41. 
VOL.  II.  D  D 
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to  the  discretion  of  the  court  either  to  grant  or  deny  it  at  the 
prayer  of  the  defendant.  (1) 

(u)  1  Salk.  144.  And  agreeably  hereto,  it  is  laid  («)  down  as  a  general  rule,  that 
i^Keble  4.  ^^^  ^^"'^  ^'^^^  never  grant  jt  for  the  removal  of  an  indictment  be- 
Far.  118.  fore  justices  of  gaol-delivery,  without  some  special  cause;  (v)  as 
(y)  1  Salk.  150.  where  there  is  just  reason  to  apprehend  that  the  court  below  may 
Ld^Ra'm^^"  ^^  unreasonably  prejudiced  against  the  defendant;  (:r)  or  where 
1452.  ^^"^  there  is  so  much  difficulty  in  the  case,  that  the  judge  below  desires 

(a)  1  Salk.  149.  that  it  may  be  determined  in  the  king's  bench  (y)  ;  or  where  the 

1  MoZrn^4?*  ^^"^  himself  gives  a  special  direction  that  the  cause  shall  be 
Ld.  Ray.  938.  removed  ;  or  where  the  (2)  prosecution  appears  to  be  for  a  matter 
(z)  1  Salk.  151.   not  properly  criminal. 

(o)  1  Sid.  54.  Sect.  28.  It  seems,  (a)  that  the  court  will  not  ordinarily,  at  the 

prayer  of  the  defendant,  grant  a  certiorari  for  the  removal  of  an 
indictment  of  perjury,  or  forgery,  or  other  heinous  misdemeanor; 
for  such  crimes  deserve  all  possible  discountenance,  and  the 
certiorari  might  delay,  if  not  wholly  discourage,  their  prosecution. 

(b)  1  Salk.  145.  Sect.  29.  Also  it  is  said,  (b)  that  the  court  of  king's  bench  will 
ihecTseofJaraes  ^^^'^^  grant  a  certiorari  for  a  conviction  of  a  recusancy  upon  a 
Duke  of  York,  default  at  sessions ;  because  by  the  (c)  statute  such  convictions 
Butthisissingu-  are  to  be  removed  into  the  exchequer,  and  from  thence  process 
re")  s^ac'  i^c  ^^  ^'^  ^^  awarded  upon  them.  But  the  court  of  king's  bench  can- 
4.  s.  9.  not  proceed  upon  them,  and  therefore  will  not  suffer  them  to 
Vide  B.  1.  come  thither,  lest  the  statute  should  be  evaded. 

(*)  It  is  said  the  Sect.  30.  It  seems  from  the  Year  Book  of  l6  Edw.  4.  that  it 
party  may  waive  jg  ^  good  objection  against  the  granting  a  certiorari,  that  issue  is 
Carthew*  6.  joined  in  the  court  below,  and  a  venire  awarded  for  the  trial  of 
{d)  16  Ed.  4.  6.  it.  (*)  For  it  appears  by  that  (c?)  book,  where  a  certiorari  had 
B.  Corone,  162.  \)qqi^  granted  in  such  a  case,  that  the  court,  being  afterwards 
apprised  of  the  matter,  remanded  the  cause. 

(e)  1  Salk.  149.  Sect.  S\.  It  seems^(e)  agreed,  that  a  certiorari  shall  never  be 
Ld.  Raymond,  granted  to  remove  an  indictment  or  appeal  after  a  conviction, 
6  Modern  17  *  ""^^ss  for  some  special  cause;  as  where  the  judge  below  is 
Carthew,  6.  doubtful  what  judgment  is  proper  to  be  given  ;  for  unless  there 
Strange,  612.  be  some  such  reason,  the  judge  who  tried  the  cause  shall  not  be 
Burrow  749  prevented  from  giving  judgment  in  it ;  for  it  cannot  be  intended 
8  lVlod.'3i9.       but  that  he  is  best  acquainted  with  the  circumstances  of  it,  and 

consequently  best  able  to  judge  what  fine,  or  other  punishment, 

is  proper  for  it. 

(/)  1  Sid.  296.       Sect.  32.  But  it  hath  been   adjudged,  (/)  that  a  certiorari  for 

2  Keb.  81,  82.    ^he  removal  of  a  presentment  before  justices  in  eyre  of  a  matter 

which  is  inquirable  and  punishable  by  the  forest  law  only,  shall 
not  be  granted  before,  but  only  after  conviction ;  for  if  it  should 
be  granted  before,  the  offence  would  be  dispunishable :  but  it 

may 

(l)  This  absolute  right  to  a  cerfiorari  relates  only  an  application  for  it  by  a  defeiidant,  there  must  be 

to  cases  where  the  crown  itself,  prosecuting  by  the  a  special  ground  laid  to  induce  the  court  to  grant 

attorney-general,  is  specially  concerned,  1  Term  it.     4  Burrow,  2458.     Strange,  583.  549.     1  Bar. 

Rep.  89.  and  where  the  matter  is  prosecuted  by  a  K.  B.  445.      2  Bar.  K.  B.  447.  177.      Andrews, 

private  person,  in  the  name  of  the  crown,  it  issues  27.     4  Term  Rep.  161. 
unless  sufficient  cause  is  shewn  against  it.     But  on 


Ch.  27.  OF  PROCESS  BY  CERTIORARI.  403 

may  be  granted  after  conviction,  in  order  to  give  the  party,  the  (5)  Vide  F. 
right  of  whose  freehold  is  concerned  in  it,  an  opportunity  so  far  4  fnsT'/94\  295^ 
to  (g)  travese  it.  .  1  Edw.  3. 48. 

B.  Forest,  3.     1  Siderfin,  296.     2  Keble,  81,  82. 

Sect.  S3.  The  court  has  (h)  refused  to  grant  a  certiorari  to  re-  (h)  Rex  ». 
move  a  recognizance  before  justices  of  oyer  and  terminer,  &c.  ^Qg^"'^^''* 
because  the  court  below  is  most  proper  to  judge,  upon  the  whole 
circumstances  of  the  case,  which  are  equitably  to  be  considered, 
whether  it  ought  to  be  estreated  or  not. 

Sect.  34.  There  is  a  rule  in  the  court  of  king's  bench,  that  no 
order  of  commissioners    of  sewers  ought  to   be   filed  without 
nutice  given  to  the  parties  concerned.     Also  it  is  every  (i)  day's  (0  Vide  i  Salk. 
practice  of  that  court,  before  it  will  suffer  the  return  of  a  certi-  i^^*.,    ^^-r 

*^.-,  i/'i  ir-i  ••  i2  Keble.  157. 

orari  for  the  removal  or  the  order  or  such  commissioners  to  be  ^eems  contrary. 
filed,  to  hear  affidavits  concerning  the  facts  whereon  they  are 
grounded :  and  if  the  matter  shall  still  appear  doubtful,  to  direct 
the  trial  of  feigned  issues,  and  either  to  file  the  return,  or  supersede 
the  certiorari,  and  grant  a  procedendo^  as  shall  appear  to  be  most 
reasonable,  for  the  trial  of  such  issues,  and  to  give  {k)  costs  W  Vide  2  Keb. 
against  the  prosecutor  of  the  certiorari,  if  it  appear  to  have  been 
groundless. 

f  But  a  certiorari  to  bring  up  an  order  for  the  removal  of  their  Strange,  609. 
clerk,  is  of  common  right,  and  not  discretionary.  |^^"1*  ^^^' 

t  Also  the  court  of  king's  bench  hath  refused  to  grant  a  certi-  Rex  v.  Ritson,  2 
orari  to  remove  the  record  and  proceedings  of  a  court-leet,  in  Term  Rep.  184. 
order  to  inquire  into  the  property  of  an  amerciament  where  the 
fine  has  been  estreated  into  the  Dutchy  Court  of  Lancaster. 

t  Also  the  court  will  not  grant  a  certiorari  to  a  defendant  after  Rex  i;  Sparrow, 
he  has  appealed  to  the  sessions  pending  such  appeal.  i96^'^"\^^^" 

f  Also  the  court  will  not  grant  a  certiorari  to  remove  the  Rex  v.  King,  2 
assessments  of  the  land  tax.  Term  Rep.  234. 

•f*  Also  the  court  will  not  grant  a  certiorari  to  remove  a  poor  Rex  v.  King,  2 

fate.  Term  Rep.  235. 

As  to  the  Third  PoiiiT,  viz.  What  restraints  have  been  put 
by  the  statute  upon  the  granting  a  certiorari. 

Sect.  35.  By  1  and  2  Ph.  and  Mary,  c.  13.  s.  7.  it  is  enacted,  2 Ld. Raymond, 
'*  That  no  wTits  of  habeas  corpus,  or  certiorari,  shall  be  granted  to  1379. 
"  remove  any  prisoner  out  of  any  gaol,  or  to  remove  any  recogni-  J^  JJ^^*  ^^f 
**  zance,  except  the  same  writs  be  signed  (/)  with  the  proper  hands  (i)  vide  Salk.* 
**  of  the  chief  justice,  or,  in  his  absence,  of  one  of  the  justices  of  150. 
*'  the  court  out  of  which  the  same  writ  shall  be  awarded  or  made;  ^  Strange,  895. 
"  upon  pain  that  he  that  writeth  any  such  writs,  not  being  signed 
"  as  is  aforesaid,  to  forfeit  for  every  such  writ  five  pounds." 

Sect.  36.  By  5  and  6  Will,  and  Mary,  c.  1 1 .  also  it  is  enacted, 
"  That  in  Term-time,  no  writ  of  certiorari  whatsoever,  at  the  pro- 
"  secution  of  any  party  indicted,  be  granted  out  of  the  king's 
•*  bench  to  remove    any  indictment   or  presentment   from  any  Burrow,  431. 
"  general    quarter-sessions,   before   trial,  but   upon   motion  of 

D  D  2  "counsel 
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"  counsel  and  by  rule  of  court  made  in  open  court."  But  it  is 
provided,  **  That  in  vacation  such  writ  may  be  granted  by  any 
*' justices  of  the  said  court,  whose  names  shall  be  indorsed 
"  thereon,  and  also  the  name  of  the  person  at  whose  instance  it 
"  is  granted." 

As  to  the  Fourth  Point,  viz.  How  the^'a^  for  a  certiorari  is 
to  be  signed. 

(*n)  1  Salk.  150.  Sect,  3?.  It  is  said,  {m)that  if  a  certiorari  be  taken  out  in  vaca- 
Holt,  io3.  ^j^j^^  ^j^j^   tested  of  the  precedent  term,  the  Jiat  for  it  must  be 

signed  by  some  judge  of  the  court,  some  time  before  the  essoin-day 
of  the  subsequent  term,  otherwise  it  is  irregular,  and  the  court 
upon  motion  will  order  a  procedendo.  But  it  is  said,  that  there 
is  no  need  of  any  judge  to  sign  the  writ  of  certiorari  itself,  but 
only  in  such  cases  wherein  it  is  required  by  statute. 

As  to  the  Fifth  Point,  viz.  To  whom  the  writ  of  certiorari 
is  to  be  granted. 

(n)  3  Keb.  13.  Sect.  38.  It  seems,  that  notwithstanding  (w)  regularly  it  ought 
4  H.  6. 15, 16.  to  be  directed  to  the  judge  of  the  inferior  court,  yet  in  some  cases 
tj\k*  /fh  it  may  be  directed  to  the  proper  (o)  officer  known  to  have  the 
(o)  Dalt.  C.134.  custody  of  the  record  to  be  removed,  and  in  some  other  cases  to 
Style,  371.  ^  (p)  others,  as  shall  be  most  agreeable  to  the  usual  course  of 
B^stl\"i\o^^'  approved  precedents,  which  {q)  seems  to  be  the  best  guide 
(p)  See  the  whereby  to  judge  of  this  matter.  And  accordingly  it  seems,  that 
cases  cited  to  {qj-  an  indictment  or  confession  of  an  approver  before  a  coroner, 
inilifsectiom  ^^  ^^^^^  ^^  directed  to  the  coroner  alone ;  (r)  and  for  an  appeal, 
(q)  Dyer,  163.  both  (s)  to  the  sheriff  and  coroner;  and  for  an  indictment  in  the 
(r)  Reg.  74.  78.  Cinque  Ports,  to  the  (0  mayor  and  jurats;  and  for  an  indictment 
S'r^''  Jud^76!  ^^  ^"  assize  in  a  county  palatine,  to  the  chancellor  of  such  (u) 
Sup.  c.  9.  s.  42.  county,  who  shall  send  for  it  to  the  justices  of  assize. 

(t)  2  Hale,  211. 

C.  Car.  252,  253.  264.     (u)  1  Lev.  223.     3  Keble,  279. 

^^]/±^^^'I^^'       Sect.  39.  If  the  person  who  ought  to  certify  a  record,  as  a  jus- 

C.  Jac.  669'  tice  of  peace,  (x)  &€.  who  hath  taken  a  recognizance,  &c.  or  a  ( j/) 

21  H.  7. 1.  judge  of  nisi  prius,  who  hath  taken  a  verdict,  or  a  (r)  coroner,  who 

?Td^^'  ^16^  ^^      taken  an  inquest,  &c.  happen  to  die,  having  such  a  record 

Rasta?,  439.  ^  1"  ^is  custody,  it  seems,  that  a  certiorari  may  be  directed  to  his 

2  Inst.  424.  executor  or  administrator  to  certify  it.     («)  Also  it  hath  been 

I'^v.^c^  T^9  adjudged,  that  it  may  be  directed  to  a  justice  of  assize  to  certify 

Indictment723.  a  record  of  assize  taken  before  his  companion  in  his  absence. 

43  Assize,  40. 

(a)  B.  Rec.  81.     11  H.  7.  5. 

Sect.  40.  All  the  precedents  I  am  able  to  find  of  certioraris  for 
(h)  1  Reg.  Jud.  ^^^^  removal  either  of  (b)  indictments  or  (c)  recognizances  from 
70.77.  sessions,  are   directed   either   to   the  justices  of  peace   for  the 

Rastal,  263.        county  generally,  or  to  some  of  them  in  particular  by  name,  and 
(^)    eg.    ng.     ^^j.  ^^  ^j^^  c'ustos  rotulorum  ;  and  according  to  \^d)  Lambard,  they 
F.  N.  B.  81.       are  never  directed  to  him.     Yet  it  is  taken  for  granted  in  the  (e) 
(rf)  Lamb,  b.  4.    Year  Book  of  Henry  the  Seventh,  that  after  a  recognizance  for 
M  2  H  7  1       ^^^  peace  is  brought  in  to  the  custos  rotulorum,  it  shall  be  certified 
by  him.     But  surely,  if  the  certiorari  be  directed  generally  to  the 
justices  of  the  county  or  any  one  of  them,  it  may  be  as  well  re- 
turned by  any  of  them  as  by  the  custos  rotulorum.     And  I  question 

whether 
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\\'hether  it  can  be  well  (/)  returned  by  him,  unless  he  do  it  as  a  (^f^  Hob.  135. 
justice  of  peace,  naming  himself  such  ?     But  if  there  are  suffi- 
cient precedents  to  warrant  the  directing  the  certiorari  to  him  as 
custos  rotidoriim,  there  can  be  no  dout>t  but  that  a  return  by  him 
as  such  will  be  good. 

f  And  it  has  been  adjudged,  that  a  third  person  cannot  object  Daniel  v. 

to  the  misdirection  of  a  certiorari  to  remove  a  cause  from  an  in-  Philips,  4 Term 

ferior  court,  if  the  proper  officer  in  whose  keeping  the  record  was,  ^^" 
waive  the  objection  and  return  the  record  upon  such  writ. 

As  to  the  Sixth  Point,  viz.  Where  a  record  maybe  removed 
into  the  court  of  king's  bench  without  any  writ  of  certiorari. 

Sect.^l.  It  seems  agreed,  that  if  (^)  a  justice  of  peace,  or  (^)  Dalt.c.i3i. 

other  judge  of  record,  having  taken  a  recognizance,  or  inquisition.  Lamb.  b.  4.  c. 7. 

or  recorded  a  riot,  or  done  any  other  executory  matter,  within  his  n^^  i^U 
....  .  Ml  •  1    •         I  •     •  o         B.  Record,  17. 

jurisdiction,   have   still  continued  in  the   same  commission,  &c.  64. 

without  any  interruption,  the  court  of  king's  bench  shall  receive  8H.  4. 4.  5.^ 

such  record  from  his  hands,  without  any  writ  of  certiorari.     Also  F,T^'*''^'13^* 

1       /7s  11  11        1      />  1       1      1       •        •  (ft)  Uyer,  163. 

it  seems  to  be  {h)  agreed,  that  upon  the  death  oi  both  the  justices  2  Inst.  4!24. 

of  assize,  the  clerk  of  the  assize  may,  without  any  certioruji,  bring  See  March,  112, 

in  the  records  of  the  verdicts  of  nisi  prius:  but  that  the  (i)  execu-  Vv^'  r.       ^^« 
...  r      •     1  ^-  -,    '        '      ^  1   (i)  1  Dyer,  163. 

tors  or  administrators  or  a  judge  can  m  no  case  bring  in  a  record  Rastal,  439. 

without  a  writ  to  authorize  them  to  do  it.     Also  it  seems  to  be  8  H.  4.  4. 

{k)  agreed,  that  no  record  which  is  executed  as  by  acquittal,  &c.  1^^  ^b^b'4*  ^^* 

can  be  brought  into  a  higher  court  without  a  writ.     And  it  seems  7.  f.  ^\r\ 

to  be  the  stronger  {t)  opinion,  that  neither  a  justice  who  is  out  of  Cromp.  133. 

commission  at  the  time,  or  one  who  has  been  out  of  cpmmission,  g  ij^a'Vv^^^* 

but  is  afterwards  restored,  can  certify  any  record  without  a  writ  b.  Gar.  d'  At- 

oi  certiorari.  tomey,  9. 

B.  Record,  17. 
64.     Dyer,  163.     Rastal,  438.     Brook,  tit.  Certiorari,  pi.  9. 

t  As  to  the  Seventh  Point,  viz.  What  is  to  be  done  before 
the  allowance  of  a  certiorari. 

I  shall  consider, 

t  1.  What  is  to  be  done  by  a  defendant  before  the  allowance 
of  a  certiorari  to  remove  an  indictment. 

t  2.  What  is  to  he  done  before  the  removal  of  a  judgment  or 
order. 

As  to  the  first  particular,  viz.  What  is  to  to  be  done  by  a  de- 
fendant before  the  removal  of  an  indictment. 

Sect.  42.  By  21  Jac.  1.  c.  8.  s.  7,  8.  it  is  enacted,  "  That  all  Kfemecavnt 
"  writs  of  certiorari  for  the  removal  of  any  indictment  of  riot,  is  not  vvitinn 

cc  r        •\  \  ^  p  111  •  this  statute  to 

lorcible  entry,  or  or  assault  and  battery,  at  any  quarter-sessions  find  sureties, 
**  of  the  peace,  or  otherwise,  shall  be  delivered  at  some  quarter-  2  Hale,  2i3. 
**  sessions  of  the  peace  in  open  court;  and  that  the  party  indicted 
"  shall,  before  the  allowance  thereof,  become  bound  to  the  pro- 
**  secutorin  10/.  with  sufficient  sureties,  as  the  justices  of  peace, 
"  at  their  quarter-sessions,  shall  think  fit,  with  condition  to  pay 
"  unto  such  prosecutor,  within  one  month  after  conviction,  such 
'•'  reasonable  costs  and,  damages  as  the  said  justices  of  peace  of 
*' such  counties  where  such  indictments  shall  be  found,  in  the 

"  said 
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"  said  sessions  of  the  peace,  shall  assess  or  allow  ;  and  in  default 
"  thereof,  it  shall  be  lawful  for  the  said  justice  to  proceed  to  trial 
"  of  such  indictments,  any  such  writs  of  certiorari  notwithstand- 
-  ing." 

(m)  1  Keble,  It  is  observable,  that  these   statutes  do  not  (jn)   extend   to  all 

videinf  *    61     "^^^ctmeuts  at  sessions  in  general,  but  only  to  those  particular 
ones  therein  mentioned. 

(n)VideiKeb.       Sect.  AS.  But  this  defect  was  in   a  great  measure  (w)  supplied 
6^Mod.  246.       ^^  ^^^  ^^^^^  ?^  ^^^  court  of  king's  bench,  which,  upon  the  remo- 
ld Salkeld,  564.    ^^^  of  an  indictment  from  London  or  Middlesex,  required  a  re- 
FarresJy,  10.       coguizaucc  from  the  defendant  to  carry  down  the  record  to  trial 
the  same  term  on  which  the  certiorari  was  returnable,  or  the 
sittings   after ;  and  on  the  removal  of  an  indictment  from  other 
(o)  Shower, 336.  counties  (o),  required   such  recognizance  for  a  trial  at  the  next 
assizes. 

It  is  said  this  Sect.  44.  And  agreeably  hereto,  it  is  enacted  by  5  and  6  Will. 

act  relates  only    &,  Mary,  c.  11.  and  8  &  9  Will.  3.  c.  33.  "  That  all  the  par- 

to  quarter-ses-      ,.  .•  i-   ^     i     ^  i  ,  •  r- .i 

sionsofthe  "^^  mdictea  at  a  general  or  quarter  sessions  or  the  peace,  pro- 

peace,  not  to  in-  "  secutiug  Certiorari,  before  the  allowance  thereof,  shall  find  two 
dictments  for      «  sufficient  manucaptors   who  shall  enter  into  a  recognizance  in 

lOr  DGriii'Tv 

found  atliicks's  *'  ^^^  ^""^  of  £0/.  before  one  or  more  justices  of  the  peace  of  the 
hall,  which  is  "  county  or  place,  (or  (p)  else  before  one  of  the  judges  of  the 
before  the  jus-  «  king's  bench,  in  which  case  such  judge  shall  make  mention  of 
of  oyerinVter-  "  ^^  under  his  hand,  on  the  back  of  the  writ,)  and  the  recogni- 
miner.Burr.  *'  zance  shall  be  with  condition,  at  the  return  of  such  writ  to 
1462.  «  appear  and   plead    to   the  indictment  or  presentment  in   the 

J*  orthe  sessions  tt^c^•Vt  i  i^i-  ^    Z.  ^i- 

there  sit  in  both  court  OF  king  s  bench,  and  at  his  own  costs  to  procure  the  issue 
capacities,  and  "  that  shall  be  joined  upon  the  said  indictment  or  presentment, 
draw  up  their  **  q,.  ^^^y  pj^^  relating  thereto,  to  be  tried  at  the  next  assizes  for 
title  or  with  the  **  ^^^  county  whcrciu  the  indictment  was  found  after  such  certio- 
other,  according  "  vavi  shall  be  returnable,  if  not  in  London,  Westminster,  or 
the^offetcS^''^  "d  '  ^^id^^esex  ;  and  if  there,  then,  to  cause  it  to  be  tried  the  next 
the  certunaxi  are  "  ^^'*™  ^^'^^  wherein  such  certiorari  shall  be  granted,  or  at  the 
directed  accord-  "  sitting  after  the  said  term,  if  the  court  of  king's  bench  shall 
I'Jf  M  d  ""^  '^^^*  "  "^^  appoint  anytime  for  the  trial  thereof;  and  if  any  other 
205.  278.  ^  *'  i\me  shall  be  appointed  by  the  Court,  and  then  at  such  other 
iv)  Viz.  By  *'  time,  and  to  give  due  notice  of  such  trial  to  the  prosecutor,  or 
force  ot  8  and  "  j^ig  clerk,  in  court;  and  (</)  also,  that  the  party  or  parties  pro- 
(?)Viz.  By^8  "  secuting  such  certiorari  shall  appear  from  day  to  day  in  the 
and  9  Guii.  3.  "  said  court  of  king's  bench,  and  not  depart  until  he  or  they  shall 
'^^'  "  be  discharged  by  the  said  court :  And  such  recognizances,  cer~ 

*'  tiorarisy  and  indictments,  shall  be  filed  in  the  king's  bench,  and 
"  the  name  of  the  prosecutor  (if  he  be  the  party  grieved  or  in- 
"jured)  or  some  public  officer,  indorsed  on  the  back  of  the  in- 
"  dictment ;  and  if  the  person  prosecuting  such  certiorari,  beiag 
**  the  defendant,  shall  not,  before  allowance  thereof,  procure  such 
**  manucaptors  to  be  found  as  aforesaid,  the  justices  of  the  peace 
**  shall  and  may  proceed  to  trial  of  the  indictment  notwithstand- 
"  ing  such  certiorari.'' 

Sect.  45.  And  it  is  farther  enacted  by  the  said  statute  of  5  and 
6  Will.  8c  Mary,  c.  11.  *' That  if  the  defendant  prosecuting 
"  such  certiorari,  be  convicted,  the  king's  bench  shall  give  rea- 

'*  sonable 
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"  sonable  costs  to  the  prosecutor,  if  he  be  the  party  grieved  or 

"  injured,  or  be  a  civil  officer  who  shall  prosecute  on  account  of 

"  any  fact  that  concerned  him  as  officer  to  prosecute  or  present, 

"  (r)  which  costs  shall  be  taxed   according  to  the  course  of  the  (r)  i  Wils.  139. 

"  said  court ;  and  the  prosecutor,  for  the  recovery  of  such  costs,  P^""^"^^  ^^erm 

*'  shall,  within  ten  days  after  demand  (s)  made  of  the  defendant,  Rep.  p!io4!"" 

"  and  refusal  of  payment  on  oath,  have  an  attachment  granted 

"  against  the  defendant  by  the  said  court  for  such  his  contempt ; 

"  and  the  said  recognizance  shall  not  be  discharged  till  the  costs 

"  so  taxed  shall  be  paid." 

Sect.  46.  And  the  like  in  effect  is  enacted  by  the  said  statute 
of  5  &  6  Will,  and  Mary,  c.  1 1.  sect.  5.  concerning  the  removal 
of  indictments  by  certiorari  within  the  counties  palatine  of  Ches- 
ter, Lancaster  and  Durham. 

In  the  construction  of  these  statutes,  the  following  points 
seem  most  remarkable. 

Sect.  47.  First,  That  notwithstanding,  by  tl^e  express  words, 
justices  of  peace  may  proceed  to  trial  of  the  indictments,  not- 
withstanding the  certiorari,  if  a  proper  recognizance  be  not  given, 
yet  they  will  be  in  contempt  to  the  Court  that  awarded  the  cer- 
tiorari, if  they  make  no  (t)  return  to  it ;  for  all  writs  must  be  (f)  i  Keb.  225. 
obeyed,  unless  good  cause  be  shewn  to  the  contrary ;  and  the  231.  598. 903. 
proper  way  of  shewing  is  to  return  it.  ^      '  ^^' 

Sect.  48.  Secondly,  That  it  appears  from  the  manifest  pur- 
port of  these  statutes,  that  they  extend  only  to  certioraris  pro- 
cured by  persons  indicted  ;  from  whence  it  follows,  that  those 

which  are  procured  by  the  prosecutor  of  an  indictment,  remain  ,  ,     ,,  , 

*i.  ..  /    \  1  00  6  Mod.  42. 

as  they  were  at  {ii)  common  law.  246. 

Sect.  49.  Thirdly,  That  (x)  these  statutes,  being  in  the  affir-  (x)  2  Saik.  564. 
mative,  as  to  the  taking  of  recognizances,  do  not  take  away  the  ^^'^^'^^^^. 
power  which  the  justices  of  the  king's  bench  have  by  the  com-  g^ji^  goo!  659, 
mon  law  of  taking  recognizances  upon  their  granting  certioraris  ; 
from  whence  it  follows,  that  if  any  such  justice,  granting  a  cer- 
tiorari, shall  take  a  recognizance  variant  from  that  prescribed  by 
the  act,  either  as  to  the  sum  or  condition,  &c.  such  recognizance 
will  have  the  same  force  as  it  would  have  had,   if  these   statutes 
had  not  been  made ;  but  it  is  said,  that  the  certiorari,  if  procured 
by  the  defendant,  will  not  in  such  case  be  a  supersedeas  to  the    ' 
proceedings  below,  as  it  would  have  been  at  the  common  law  ; 
for  the  statutes  seem  to  be  express,  that  the   sessions  may  pro-  • 

ceed  notwithstanding  any  certiorari  procured  by  a  defendant, 
whereon  such  a  recognizance  is  not  given  as  is  expressly  pre- 
scribed. 

Sect.  50.  Fourthly,  That  if  the  persons  offering  to  be  sure- 
ties appear  to  be  worth  twenty  pounds,  the  justices  (y)  cannot  re-  (y)  March,  27. 
fuse  them. 

Sect.  51.  Fifthly,  That  if  divers  be  indicted  (2)  in  the  same  (s)  March,  27. 
indictment,  and  some  of  them  find  sureties,  and  others  not,  the 
indictment  ought  to  be  remq|!ied  as  to  those  who  find  sureties 

(because 
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(a)iKeb.23i.  (because  they  shall  not  be  prejudiced  by  the  default  of  others). 
March,  nif'^'  ^"^'  ^^  ^"^  ^^"^^  ^^y'  ^^  ^^^^^^  ^®  removed  as  to  the  others  also. 
(6)iSalk.  55,        Sect.  52.  Sixthly,  (J)  That  the  master  of  the  crown-office, 
K^fv.^iilace,  ^"  taxing  the  costs,   ought  only  to  consider  those  which  are  sub- 
Mich.  14  Geo.  s!  sequent  to  the  certiorari. 

Sect.  53.  Seventhly,  That  the  prosecutor,  by  accepting  the 
Saver's  Law  of    ^^^^^s  SO  taxed,   is  not  restrained  from  aggravating  the  line  to  be 
Costs,  268.         set  on  the  defendant,  because  he  has  a  right  to  such  costs  by  the 
2  Ld.  Ray.  854.  express  words  of  the  statutes ;  and  therefore  the  defendant  can 
lO^Mod.  193^     claim  no  indulgence  from  having  paid  them : — but  in  other  cases, 
after  a  prosecutor  has  accepted  costs  from  a  defendant,  he  can- 
not by  the  rules  of  the  court,  aggravate  his  fine  ;  because  in  such 
cases,  having  no  right  to  demand  costs,  if  he  take  them  at  all,  he 
must  take  them  by  way  of  satisfaction  of  the  wrong;  after  which 
it  is  unreasonable  in  him  to  harass  the  defendant.     And  this  I 
(c)  1  Sulk.  bo.    ^^^Q  ^Q  jjg  ^  common  practice  ;  though  in  (c)  Salkeld's  Reports 
there  seems  to  be  a  note  to  the  contrary. 


1  Wils.  139. 


'f  Eighthly,  That  the  clause  in  the  act  respecting  the  pay- 
ment of  costs  does  not  extend  to  a  prosecutor,  even  when  bound 
1  Burr.  54^431.  Over  by  the  magistrate  to  prosecute,  unless  he  be  either  a  civil 
officer,  or  a  party  injured.  And  it  is  immaterial,  whether  the 
name  be  on  the  back  of  the  indictment  or  not,  provided  it  be 
proved  by  affidavit  that  the  prosecutor  is  in  fact  a  party  injured 
or  a  civil  officer. 

4  Burr.  2126.  f  NiNTHLY,  That  if  the  prosecutor  has  received  a  third  part  of 
the  fine,  and  then  applies  for  his  costs  under  the  recognizance, 
the  court  will  order  what  he  has  received  to  be  deducted  from 
the  amount  of  the  taxation. 

Rex  V.  Osbourn,       a.  Tenthly,  That  the  payment  of  a  fine  does  not  discharge 

S.  Law  Costs,      ,,       J   r      J      *'  '  r       ^u  v 

57^  the  defendant  s  recognizance  lor  the  costs. 

Rex  v.  Cham-         f  Eleventhly,  That  OH  taxation,   costs  become   a   vested 
se'^G"^'?*'       debt,  and  the  personal  representatives  of  the  person  to   whom 
they  were  due  may  proceed  to  recover  them. 

1  Burr.  11.  -f  Twelfthly,  That  the  court  will  not  order  the  recognizance 

Burr  ^146''  ^^  ^  defendant  to  stand  as  a  security  of  the  costs  of  the  prosecu- 
tor, if  such  recognizance  be  as  at  common  law,  and  not  upon  the 
statute.  But  if  the  defendant  forfeit  his  recognizance  under  the 
statute,  such  recognizance  shall  stand  as  a  security  to  the  prose- 
cutor for  his  costs  (if  taxed)  for  the  defendant's  not  going  on  to 
trial  pursuant  to  the  condition,  notwithstanding  he  was  after- 
wards acquitted,  and  the  prosecutor  had  taken  him  in  execution 
for  the  amount  of  them. 

(d)  1  Salk.  370.       Sect.  54.  Thirteenthly,  (d)  That  notwithstanding  the  con- 
Strange  946.      dition  of  the  recognizance  seems  to  be  express,  that  the  defend- 
ant shall  procure  a  trial  at  the  next  assizes,  &,c.  yet  it  shall  not 
be  forfeited,  unless  the  prosecutor  of  the  indictment  give  rules 

according  to  the  course  of  the  court. 

(e)  1  Salk.  380. 

Rex  V.  Somers,        Sect.  55.  Fourteenthly,  That  after  such(e)  recognizance  is 
Se'd  vide  Re°x  I.  forfeited  by  the  defendant's  not  procuring  a  trial  according  to  the 

Gale,  1  Geo.  3.*  purport 
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purport  of  the  condition,  the  court  will  not  hear  any  motion  to 
quash  the  indictment,  or  certiorari. 

t  As  to  the  second  particular,  viz.  What  is  to  be  done  before 
the  removal  of  a  judgment  or  order. 

t  Sect.  56.  By  5  Geo.  2.  c.  10.  it  is  recited,  "  Whereas  in  How  the  cer- 
many  cases  his  Majesty's  justices  of  the  peace  by  law  are  em-  tjorari  shall 
powered  to  give  or  make  judgments  or  orders  ;  and  divers  writs  judementTanX 
o(  certiorari  have  been  procured  to  remove  such  judgments  or  orders,  &c. 
orders  into  his  Majesty's  court  of  king's  bench  at  Westminster, 
in  hopes  thereby  to  discourage  and  weary  out  the  parties  con- 
cerned in  such  judgments  or  orders  by  great  delays  and  ex- 
penses ;"  and  enacted,  "  That  no  certiorari  shall  be  allowed  to 
"  remove  any  such  judgment  or  order,  unless  the  party  or  parties 
*'  prosecuting  such  certiorari,  before  the  allowance  thereof,  shall 
"  enter  into  a  recognizance,  with  sufficient  sureties,  before  one  or 
'*  more  justices  of  the  peace  of  the  county  or  places,  or  before 
"  the  justices  at  their  general  quarter-sessions,  or  general  ses- 
"  sions,  where  such  judgment  or  order  shall  have  been  given  or 
"  made,  or  before  any  one  of  his  Majesty's  justices  of  the  said 
*'  court  of  king's  bench,  in  the  sum  of  fifty  pounds,  with  condi- 
"  tion  to  prosecute  the  same  at  his  or  their  own  costs  and 
"  charges  with  effect,  without  any  wilful  or  affected  delay,  and  to 
"  pay  the  party  or  parties  in  whose  favour  and  for  whose  benefit 
"  such  judgment  or  order  was  given  or  made,  within  one  month 
"  after  the  said  order  or  judgment  shall  be  confirmed,  their  full 
"  costs  and  charges,  to  be  taxed  according  to  the  course  of  the 
"  court  where  such  judgments  or  orders  shall  be  confirmed;  and 
"  in  case  the  parties  or  party  prosecuting  such  certiorari  shall  not 
"  enter  into  such  recognizance,  or  shall  not  perform  the  condi- 
"  tions  aforesaid,  it  shall  and  may  be  lawful  for  the  said  justices 
"  to  proceed  and  make  such  further  order  or  orders  for  the  be- 
"  nefit  of  the  party  or  parties  for  whom  such  judgment  shall  be 
*^  given,  in  such  manner  as  if  no  certiorari  had  been  granted." 

t  And  by  5  Geo.  2.  c.  19-  s.  3.  ''  That  the  recognizance  shall  How  recognl- 
"  be  certified  to  the  king's  bench,  and  there  filed  with  the  certio-  ^^^^^s  shall  be 
"  rari,  and  order  or  judgment  thereby  removed  ;  and  if  the  said  costs  recovered. 
^'  order  or  judgment   shall  be  confirmed  by  the  said   court,  the 
*'  persons  intitled   to  such  costs  for  the  recovery  thereof,  within 
"  ten  days  after  demand  made  of  the   person  or  persons   who 
'*  ought  to  pay  the  said  costs,  upon   oath  made   of  making  such 
"  demand  and  refusal,  shall  have  an  attachment  for  contempt,  and 
"  the  recognizance  shall  not  be  discharged  until  the  costs  shall  be 
"  paid,  and  the  order  so  confirmed  complied  with  and  obeyed." 

t  And  for  the  better  preventing  vexatious  delays  and  expense.  For  what  pro- 
occasioned  by  the  suing  forth  writs  of  certiorari  for  the  removal  ceedings  are  not 
of  convictions,  judgments,  orders,  and  other  proceedings  before  s^trange%9i. 
justices  of  the  peace,  it  is  further  enacted  by  13  Geo.  2.  c.  18. 
sect.  5.    '^  That  no  writ  of  certiorari  shall  be  granted,  issued 
"  forth,  or  allowed  to  remove  any  conviction,  judgment,  order, 
"  or  other  proceeding  had  or  made  by  or  before  any  justice  or 
"justices  of  the  peace    of  any  county,  city,  borough,  town  cor- 
"  porate,  or  liberty,  or   the  respective  general  or  quarter  ses- 

"  sions 
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Rex  V.  Howlet, 
1  Wils.  3^ 


"'  sions  thereof,  unless  such  certiorari  be  moved  or  applied  for 
"  within  six  calendar  months  next  after  such  conviction,  judg- 
"  ment,  order  or  other  proceedings  shall  be  so  had  or  made ;  and 
"  unless  it  be  duly  proved  upon  oath,  that  the  said  party  or  par- 
'*  ties  suing  forth  the  same,  hath  or  have  given  six  days  notice 
"  thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them 
'*  (if  so  many  there  be),  by  and  before  whom  such  conviction, 
"judgment,  order  or  other  proceedings  shall  be  so  had  or  made, 
''  to  the  end  that  such  justice  or  justices,  or  the  parties  therein 
"  concerned,  may  shew  cause,  if  he  or  they  shall  think  fit,  against 
"  the  issuing  or  granting  such  certiorari." 

In  the  construction  of  these  statutes  the  following  points  seem 
most  remarkable. 

t  First,  That  a  certiorari  to  remove  a  conviction  must,  by 
this  latter  act,  be  applied  for  within  six  months  from  the  date  of 


Rex  v.Bouehev,  i  •   .• 

4  Term  Rep.  ^     SUch  COUVlCtlOU. 


281. 

Rexv.Boiigheyi 
4  Terra  Rep. 
281. 


Rex  V,  Edg- 
worth,  4  Term 
Rep.  2!  18. 


Rex  V.  Jenkin- 
son,  1  Term 
Rep.  82. 


t  Secondly,  That  the  party  prosecuting  a  certiorari  to  re- 
move a  conviction,  must  himself  enter  into  a  recognizance  with 
two  sureties  in  fifty  pounds  each  to  prosecute  with  efi^ect,  &c. 

Rex  t).  Madley,  f  THIRDLY,  That  if  any  material  part  of  an  order  of  sessions 
2  Stra.  1198.      j^g  quashed,  although  the  residue  be  affirmed  by  the  king's  bench 

upon  its  removal  thither  by  certiorari,  no  costs  are  payable  under 

5  Geo.  2.  c.  19. 

t  Fourthly,  That  where  a  sessions  case,  removed  into  the 
court  of  king's  bench  by  certiorari,  is  sent  down  to  be  restated, 
and  upon  its  being  returned  amended,  the  parish  removing  it 
abandon  the  prosecution,  they  are  not  liable  to  costs  under  5 
Geo.  2.  C.  19. ;  but  that  if  they  dispute  the  amended  order,  they 
shall  pay  costs. 

t  Fifthly,  That  where  there  is  no  recognizance  entered  into 
for  the  payment  of  costs  upon  removing  summary  proceedings 
by  certiorari,  the  court  are  not  authorised  to  grant  them  by  13 
Geo.  2.  c.  18. ;  but  that  it  is  discretionary  in  the  court  whether 
they  will  grant  a  certiorari  or  not,  and  that  the  court  will  oblige 
a  party  applying  in  this  case  for  such  writ  to  enter  into  a  recog- 
nizance to  pay  costs. 

f  Sixthly,  That  if  on  application  for  this  writ  to  remove  a 
conviction,  the  court  see  that  the  justices  have  drawn  a  proper 
conclusion,  they  will  not  grant  a  certiorari,  though  the  conclusion 
was  drawn  from  presumptive  evidence. 

tSEVENTHLY,  That  the  court  will  not  take  notice  of  any  fault 
contained  in  the  certiorari  to  influence  their  judgment  respecting 
the  conviction. 

As  to  the  Eighth  Point,  viz.  How  far  a  certiorari  is  a  sujyer- 
sedeas  to  the  court  below. 

(/)C.Car.26i.  Sect,  57.  It  is  (/)  agreed  by  all  the  books,  that  after  it  is  al- 
1  Saik.  148.  lowed  by  such  court,  it  makes  all  its  subsequent  proceedings  on 
MarrhTr  ^^'    the  record  that  is  removed  by  it  erroneous. 


Rex  V.  Bass, 
6  Term  Rep. 
251. 


Rex  V.  Liston, 
5  Terqj  Rep. 
338. 
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Also  it  seems  to  be  generally  (g)  agreed,  that  a  certiorari  for  (^)c.Eliz.9i5. 

the  removal  of  an  indictment  of  forcible  entry  found  at  the  ses-  2  Keble,  306. 

sions  of  the  peace,  being  delivered  to  any  one  justice  of  peace  of  ^  galkeld  *i5i. 

the  same  place,  before  the  statute  of  21  Jac.  1.  set  forth  more  at  Ld.  Raym. 

large,  sect.  45.  which  requires,  *'  that  every  such  certiorari  shall  f}^-J^]p'  ^ 
,t  u      \   ^■  i     ^  ^  •  ■  *»  j'j    /u     (A)C.Eliz.9l5. 

**  be  delivered  at  some  quarter-sessions  m  open  court,    did  (by  Moor, 677. 

such  delivery  without  more)  so  far  supersede  the  power  of  the  Qu.  F.  N.  B. 

sessions,  that  all  its  subsequent  proceedings  thereon,  and  even  an  237. 

^c  •  *i  ^u  •    J-   ,.  .  u    1  Dalton,  c.  134. 

execution  or  a  prior  award  on  the  same  indictment,  would  nave 

been  erroneous.  And  it  seems  to  be  generally  (h)  agreed,  that 
any  one  such  justice  to  whom  such  certiorari  should  be  delivered, 
might  and  ought  thereupon  immediately  to  have  awarded  a  super- 
sedeas to  the  sheriff,  in  order  to  have  stopped  the  execution  of 
any  prior  award  of  such  court  upon  such  indictment. 

Sect.  58.  It  seems  to  be  the  better  (i)  opinion,  that  a  super-  (0  C.  Ellz. 
sedeas  on  such  a  certiorari,  being  delivered  to  the  sheriff  before  he  ?J^'*fi^V 
hath  begun  to  put  a  process  in  execution,  will  make  his  subse-  g  Hale  215. 
quent  execution  of  it  wholly  void  ;  because  it  is  a  ministerial  act,  (k)  Dyer,  98. 
and  not  a  judicial  one.     But  if  such  supersedeas  be  not  delivered  c^w'^^^JqS' 
to  the  sheriff  till  after  he  have  in  part  executed  such  award,  it  (k)  1  *r.  Abr.  894, 
seems,  that  he  may  afterwards  be  authorised  to  go  through  with  2  R.  Abr.  491. 
it  by  a  writ  of  venditioni  exponas,  in  the  same  manner  as  he  may  j^^^^qq  ^^^* 
in  the  like  case  after  a  writ  of  error.     But  I  (  /)  question,  whe-  (Z)'see  the 
ther  he  can  lawfully  proceed  after  such  supersedeas  actually  de-  books  next 
livered  to  him,  without  the  writ  oi venditioni  exponas.  ^^^7%r^^^^'^.^ 

'  ^  and  Moor,  d42. 

'   r,  ^     T  ,1  •    •  1  .  .    1  Salkeld,  147. 

■Sect.  59'  It  seems  to  be  the  stronger  opinion,  that  a  certiorari, 
being  once  delivered,  makes  all  subsequent  proceedings  on  the  /;„\  Ydver.  32. 
record  that  ought  to  be  removed  by  it  {m)  erroneous,  by  force  of  Dyer.  245. 
these  words  "  coram  tiobis  terminari  volumus,  et  non  alibi,^'  whe-  tj\^'  ^^'  ^^' 
ther  such  proceedings  are  before  or  after  its  return,  and  notwith-  Dalt.^c?'i34. 
standing  the  party  who  prosecuted  it  never  make  any  other  suit  to  Lamb.  f.  516. 
have  the  record  certified,  but  only  by  causing  the  certiorari  to  be  Cromp.  132. 
delivered.     And  in  this  respect  a  certiorari  hath  a  stronger  force  /„\  jy^^^,  245. 
than  a  writ  of  error;  for  that  {n)  becomes  of  no  effect,  if  the  party  1  Keble,  54. 
who  prosecuted  it  nedect  to  get  the  record  certified  in  a  reason-  '^^I:}^^,' 

,  ,     f.  '  ^  ^  1  Siderfii),  268. 

able  time.  2  R.  Abr.  491. 

And  it  seems  to  be  holden  in  some  (0)  books,  that  the  very  is-  ^^ij}e°93 ^^* 

suing  of  a   certiorari  is  of  itself  a  supersedeas  to   the   inferior  (p)Dyer,  222. 

court,  whether  the  certiorari  be  ever  delivered  or  not ;  in  the  Moor,  73. 

same  manner  as  an  appearance  in  the  court  above,  and  a  super-  }  ^q'j^^'^q^ 

sedeas  purchased  there,  will  avoid  (p)  an  outlawry  pronounced  Sup.  c.  5.  s.  8,* 

after,  though  such  supersedeas  were  not  delivered   to  the  sheriff  9, 10,11. 

before  the  quinto  exactus;  but  the  contrary  hereto,  in  relation  to  c.  Jac^43  ^^^* 

a  certiorari,  seems  more  agreeable  to  the  general  tenor  of  the  {q)  Yel.  62. 57.121. 

books  and  the  reason  of  the  thing.  C.  Car.  79. 

2  Jones,  209. 

And  it  hath  been  (r)  adjudged,  that  if  a  certiorari  for  the  re-  (y)  i  Salk.  144. 
moval  of  an  indictment  before  justices  of  peace  be  not  delivered  150. 
before  the  jury  be  sworn  for  the  trial  of  it,  the  justices  may  pro- 
ceed. 

Also  it  hath  been  (5)  holden,  that  a  certiorari  is  of  no  effect,  (s)  1  Keb.  944. 

unless 
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0)  Sup.  s.  45  unless  it  be  delivered  before  its  return  is  expired.     And  it  is  cer- 

to  62.  A  certio-  tain,  that  by  force  of  the  statute  it  cannot  at  this  time  be  any  (0 

rari  removes  all  supersedeas  to  the  proceedings  on  an  indictment  at  sessions,  with- 

Jwee^n  tTtell'  ^"^  a  proper  recognizance,  &c. 

and  return,  Ld.  Raym.  835.  1305. 

(u)  2  R.  A.  492.  Sect.  60.  It  hath  been  (u)  holden,  that  a  certiorari  for  the  re- 
DaIton,c.75.  moval  of  a  recognizance  for  the  good  behaviour,  or  for  an  ap- 
Vx')CJac282  P^^^^"^^  ^^  sessions,  will  supersede  its  obligation.  But  this 
Yelver.  207.  would  be  highly  inconvenient ;  and  the  contrary  opinion  seems 
iBulst.  155.      to  be  supported  by  the  better  (x)  authority. 

(i/)i6Ed.4.5.  Sect.  6l,  It  (^)  seems,  that  if  an  indictment  be  removed  by 
B.  Dis.  de  Pro.   certiorari  after  issue  joined,  and  afterwards  remanded,  the  inferior 

court  shall  proceed  to  trial,  in  the  same  manner  as  it  would  have 

done  if  no  certiorari  had  been  granted. 

(z)  Rayni^  186.  Sect.  62.  I  shall  take  it  for  (2)  granted,  that  inferior  courts 
1  Vent ^66^  proceeding  after  a  certiorari  delivered,  where  by  law  they  ought 
iSalk.i44.148.  not,  are  punishable  for  a  contempt;  as  hath  been  more  fully 
Yelverton,  32.    shewn,  chap.  22.  sect  28. 

(a)  Agreed  by  Sect.  QS.  Also  it  seems,  that  by  the  common  law  if  a  certiorari 
the  court  of  be  ouce  filed,  the  proceeding  below  can  (a)  never  be  revived  by 
«?::s';om!r   >^ny  procedendo{\). 

Kingi;.  Whitlow,  Hil.  6  Geo.l. 

As  to  the  Ninth  Point,  viz.  In  what  manner  a  certiorari  is 
to  be  returned. 

Cfe)  Lamb  b  2         Sect.  64.  I  shall  refer  the  reader  for  the  form  in  which  it  is  to 

c.  2. 107, 108.    be  done,  to  (Jb)  Lambard  and  (c)  Dalton,  and  shall  farther  take 

(c)Dalt.  C.73.    notice  only  of  these  following  particulars. 
134. 

1  Burn,  tit.  "  Certiorari."     Carthew,  223. 

(d)C.Eiiz.82i.  Sect.Qo.  First,  That  every  such  return  ought  to  be  under  the 
(e)  1  Lev.  311.    gg^l  (d)  of  the  inferior  court,  or  of'the  justice  or  justices  to  whom 

iSiderfin,  70.       •..  •     \-        ^     i  i   vc  i  .1         *^  "^  i    -i. 

Salkeld,  479.  ^^  *^  directed  ;  and  if  such  court  have  no  proper  seal,  it  seems,. 
Shower,  336.      (c)  that  the  return  may  be  well  made  under  any  other. 

A  return  was 

held  bad  because  it  was  upon  paper  instead  of  parchment,  1  Barnard,  113. 

Sect.  QQ.  Secondly,  That  every  such  return  must  be  made  by 

the  very  same  person  to  whom  the  certiorari  is  directed ;  for  if  it 

be  directed  to  "  the  justices  of  the  peace"  of  such  a  place,  and 

(/)2Salk.479.  the  {f)  clerk  of  the  peace  only  return  it;  or  to  *'  the  constable,'' 

(g)  1 R.  Abr.      ^^  to  "  the  recorder  of  B."  and  the  ( g)  deputy  constable,  or  de- 

752. 754.  puty  recorder  return  it,  without  shewing  in  the  return  that  the 

2  Keble,  385.  principal  had  power  to  make  a  deputy ;  or  "  to  the  steward  of 
(fe)2Keb.385.  ''  St.  Paul's,"  and  the  steward  of  the  church  of  St.  Qi)  Peter  and 
(i)  1  Sid.  64.  St.  Paul  return  it,  nothing  is  removed.  Yet  it  is  (i)  certain,  that 
1  Levinz,  50.  if  it  be  directed  "  to  the  justice  of  Chester,"  it  may  be  returned 
1  Keb.^165.187.  ^^  ^*  ^'  chief  justice  ;  for  the  same  officer  is  known  to  be  meant 

in 

(f )  The  certiorari  may  be  taken  off  the  file  if  it  defendant  is  convicted  on  confession,  and  the  pro- 
was  improperly  obtained,  1  Burr.   488.     4  Burr.  secutor  brings  a  cerdoran,  the  defendant  shall  have 
2459.  2522.  on  motion  for  that  purpose  previous  a  procedendo,  2  Burrow,  749. 
to  a  motion  for  -procedendo,  4  Burr.  2456.    If  the 
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in  the  writ  and  return,  and  his  description  in  both  is  in  substance 
the  same.     Also  it  is  (k)  said,  that  if  a  writ  of  error  be  directed  q^^^^^I?^^' 
to  several  justices,  and  returned  by  part  of  them  only  ;  yet  if  it  i  sid.  349. 
(  /)  truly  recite  the  record,  it  so  far  removes  it,  that  a  new  writ  1  Keble,  941. 
of  error  lies  de  recordo  quod  coram  nobis  residet,  &)X,     And  (m)  i^*^^br^75'' 
quaere  how  the  court  shall  proceed  upon  the  like  mis-return  of  a  (^  Yelv.  6,7. 
certiorari.  28  H.  6. 12. 

1  R.  Abr.  753. 
(m)  F.  N.  B.  71.     Holt,  157.     A  certiorari  to  remove  an  order  of  two  justices  may  be  directed  to  the 
sessions,  and  returned  by  thera.  Strange,  470. 

Sect.  67.  Thirdly,  That  (n)  regularly  a  recognizance  taken  (n)2iH.  7.  21. 
by  a  justice  of  peace,  whether  it  still   actually  continue   in  the  C.  Jac.  669. 
hands  of  such  justice,  or  (0)  have  been  sent  by  him  to  the  clerk  |^  *  g^^^^'^g 
of  the  peace,  ought  to  be  certified  on  a  certiorari  for  the  removal  (0)  Reg.  v.  Ran- 
of  it  by  such  justice  only,  until  it  be  made  a  record  of  the  ses-  dal,  13  Ann. 
sions,  (p)  after  which  it  shall  be  certified  in  the  same  manner  as  (p)Sup.sec.43, 
the  other  records  thereof  shall  be.  ?;ff  ?jl^'«;!^- 

101.  zoo,  zo4, 
&c.     F.  N.  B.  81.     2H.7.     B.  Peace,  11.     Dalton,  c.  70. 

Sect.  68.  Fourthly,  That  it  is  (q)  advisable,  that  a  return  to  (9)  Cromp.isi. 
a  certiorari  directed  to  justices  of  peace  for  the  removal  of  an  in-  l^'^',  ,    .     _. 

T  1  I     r  1  111  IT  Larab.  b.4.c.7. 

dictment  taken  before  them,  have  the   clause  iiecnon  ad  diversas  f.  515, 517. 

felonias,  S^c.  as  well  in  the  (r)  description  of  the  justices  who  Dalt.  c.  134. 

make  the  certificate,  as  of  those  before  whom  the  indictment  is  j2??<?^*^* 

said  to  be  taken  in  caption  ;  which  matter  hath  been  already  con-  12  h.  7. 25. 

sidered,  ch.  8.  sect.  33.  and  ch.  25.  sect.  121,  122,  123.  3R.3.  9. 

B.  Indict.  32.50. 
Cause  a  remover  Plea,  27.     Vide  1  Keble,  263.     Vide  11  Mod.  172. 

Sect.  69.  Fifthly,  (s)  That  the  person  to  whom  a  certiorari  (s)  6  Mod.  90. 
is  directed  may  make  what  return  to  it  he  pleases  ;  and  the  court  ^^S-  ^-  Norton, 
will  not  stop  the  filing  of  it  on  affidavits  of  its  falsity,  except  only      ^"  ^^' 

where  the  public  good  requires  it,  as  in  the  case  of  the  (t)  com-  (0  Sup.  s.  34. 
missioners  of  sewers,  or  for  some  other  special  reason  :  but  re- 
gularly the  (m)  only  remedy  against  such  a  false  return  is  an  ac-  (M)6Mod.  90. 
tion  on  the  case  at  the  suit  of  the  party  injured  by  it,  and  infor-  Strange,  63. 
mation,  &c.  at  the  suit  of  the  king. 

Sect.  70.  Sixthly,  (x)  That  whatsoever  matters  are  put  into  (x)  2  Salk.  492, 
the  return  to  a  certiorari,  by  way  of  explanation  or  otherwise,  be-  493. 
sides  those  which   are  expressly  ordered  to  be  certified,  are  put 
in  without  any  warrant  or  authority,  and  consequently  shall  be 
no  more  regarded  by  the  court  above,  than  if  they  had  been 
wholly  omitted. 

Sect.  71.  Seventhly,  That  (y)  generally  the  return  to  a  cer-  (2/)  Reg.  Orig. 
tiorari  ought  to  certify  the  record  itself,  or  the  tenor  of  it,  or  the  v^^^j^^i'^Ari 
(z)  tenor  of  the  tenor,  (a)  according  as  the  writ  requires.     And  (2)  F.N. B.  245. 
agreeably  hereto  it  hath  been  (b)  adjudged,  that  if,  on  a  certiorari  3  Keble,  13. 
to  return  an  order  of  justices  of  peace,  the  tenor  of  such  order  (f)*'-N.B.245. 

,  -r     1     >i  *^    •  1  ^7  ,.1  r.  Crorap.  131. 

be  certihed,  the  return  is  naught.      Yet  a  return  of  the  tenor  of  Dalton,  c.  134. 
an  indictment  from  London,  on  a  certiorari  to  remove  the  indict-  Lamb.  b.  4. 
ment  itself,  is  good  by  the  city  charter,  as  hath  been  already  /^fi  Sa1k^'i47 
shewn,  sect.  26.  2Salk.492,493; 

Also,  it  (c)  seems  to  have  been  generally  holden,  that  wherever  (c)  3  Keble,  13. 

the  Vide  2  Burrow, 
1034. 
Pyer,  187.  1  Keble,  107. 
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the  purport  of  a  certiorari  is  not  to  proceed  upon  the  record  to 
be  removed,  but  only  to  try  an  issue  oi  mil  tiel  recoi^d,  it  is  suffi- 
cient to  certify  the  tenor  of  the  record,  whether  the  certiorari  re- 
quire a  certificate  of  the  record  itself,  or  of  the  tenor  of  it  only. 

However,  I  take  it  to  be  clear,  that  if  the  court  which  awards 

such  a  cer/?orcrn  have  no  jurisdiction  to  proceed   on  the   record 

id)  1  R,  Abr.     thereby  ordered  to  be  removed  ;  as  where  the  court  of  {d)  com- 

394, 395.  nion  pleas  award  a  certiorari  for  the  removal  of  an  indictment  on 

^  ^^  *     *'*       the  issue  of  nul  tiel  record,  concerning  such  indictment,  the  court 

below  ought  only  to  certify  the  tenor  of  it,  lest  there  should  be  a 

failure  of  justice. 

As  to  the  Tenth  Point,  viz.  Where  a  record  is  removed  by 
certiorari. 

Sect.  72.  Having  premised  that  nothing  can  be  removed  by  it 
(e)  Videsup.^  where  it  is  improperly  (e)  directed,  or  (f)  returned,  (for  which  I 
?n  Vide^'u^*  ^^^^^^  refer  the  reader  to  the  foregoing  parts  of  this  chapter,)!  shall 
s.  69,  &c.  in  this  place  observe  only  the  following  particulars : 

(g)iR.3,4.  Sect.  73.  First,  That  it  seems  to  be  settled  at  this  day,  that 

^'uod^u.'^'  ^^  ^  ^^"^  ^^  ^S)  ^*"*'or  may  remove  a  judgment  given,  and  a  (h) 

SKeble,  308.  recordare  may  remove  a  plaint  entered,  after  its  teste  and  before 

Cpn.  Noy, 51.  its  return,  so  likewise  a  (?)  certiorari  may  remove  a  record  that 

?/iflR*3  4^^'  shall  come  within  its  description  before  the  time  of  its  return, 

B.  Record.  9.  though  there  were  no  such  record  in  esse  at  the  time  of  its  teste, 

(i)  1  R.  3,  4.  (k)  nor  at  the  time  when  it  was  first  delivered  to  the  court  below. 

Dyer,  222. 

1  Ventris,  63.  B.  Recordare,  9.  1  Mod.  41.  1  Salkeld,  149.  Farresly,  138.  Lamb.  b.  4.  c.  7. 
£.  517.  Crompton,  132.  Dalton,  c.  134.  1  Mod.  112.  Yelver.  32.  Con.  1  Sid.  317.  2  Keble, 
141, 142.  Noy,  54.  1  R.  Abr.  749.  (fc)  1  R.  Abr.  395.  Ld.  Raym.  833.  1305.  Vide  11  Mod. 
110.  236.    A  verdict  cannot  be  removed  from  sessions  before  judgment.  Strange,  76b.  819. 

Sect.  74.  Secondly.  That  as  a  recordare  will  remove  a  plaint 
(l)3H.  6.  30.  that  was  (/)  discontinued  below,  because  the  court  above  will 
F.N.  B.  71.       proceed  only  on  the  plaint,  and  all  the  other  proceedings  thereon 
^'      below  are  to  no  purpose,  there  seems  to  be  the  like  reason  that 
a  certiorari  also  may  remove  an  indictment  which  was  discon- 
tinued below. 

Sect.  75.  Thirdly,  That  as  a  writ  of  error  can  remove  no 
remov^aTin"  record  which  materially  varies  from  the  description  set  forth  in 
dictment,  will     such  writ,  SO  neither  can  a  certiorari,  as  in  the  following  in- 

not  remove  a        stances. 

conviction. 

Lord  Raymond,  971. 

Sect.  76.  I.  Where  the  WTit  describes  an  indictment  or  other 
record  taken  before  A.  B.  and  eight  others,  and  that  certified 
(m)  C.  Jac. 254.  appears  to  have  been  taken  before  (m)  A.  B.  and  seven  others 
Yelverton  42  ^"V>  ^^  W  before  him  and  the  other  eight  mentioned,  and  others 
Plowden,  392.  also  besides  them ;  or  where  the  writ  describes  a  record  (o)  coram 
(")^-  ^"- 1^-  A.  et  B.  et  sociis  suis ;  and  the  record  certified  appears  to  have 
1  Keble  12*9  been  taken  coram  C.  D.  et  sociis  suis ;  or  (/>)  where  the  writ  calls 
282. 102.  the  justices,  before  whom  the  record  is  idken  justiciarios  nostros, 

(o)  1  Sid.  448.  and  in  the  record  certified  they  appear  to  have  taken  it  as  justices 
"b^kofa  former  king. 

(p)  1  Roll.  Abr.  Sect. 

754.    Dyer,  105.    Yelverton,  212.    Lord  Raymond,  1203. 
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Sect.  77.  II.  Where  the  writ  describes  an  indictment  for  steal-  (9)  2  Assize,  3. 
ins  (q)  two  horses,  and  that  certified  is  for  stealing  one  horse  only.  ^-  f-  9*  '^^'  ^^ 

o  ^^^  °  ''     B. Variance, 62. 

I,amb.  b.  4.  c.  7.  f.  518.     B.  Cor.  69.     Crorapton,  132.     1  Bulst.  155. 

Sect,  78.  III.  (r)  Where  the  writ  describes  an  order  concerning  (r)  i  Salk.  i45. 
foreign  salt,  and  that  certified  is  concerning  salt  in  general.  Farreslv,  97. 

Sect.  79.  IV.  (5)  Where  the  writ  describes  an  order  concerning  (s)  2  Salk.  452. 
the  town  of  Needham-Market,  or  concerning  the  manor  of  Ansly,  ^'  ^^'^*  ^^^' 
(t)  and  an  order  concerning  the  town  of  Needham,  or  the  manor  (0  12  Assize,  2. 
of  Anesley,  is  returned,  without  shewing  in  the  return  that  they     •  variance, 66. 
are  both  the  same  town. 

Sect.  80.  V.  Where  the  writ  mentions  only  {u)  orders  against  («)  1  Salk.  146. 
A.  B.  and  C.  or  indictments  wherein  A.  B.  and  C.  are  indicted,  ^^'  ^  jj^j_ 
and  those  certified  are  against  A.  only,  or  against  A.  and  B.  only,  spurt,  Hil. 
Yet  (x)  it  is  taken  for  granted  in  many  books,  neither  do  I  find  12  Ann.  Con. 
it  any  where  denied,  that  certiorari  for  the  removal  of  all  indict-  /  ^'^'^J'f^^' 

•      .    A  I         •     .1  .,...,.   ^     -     (x)  6  Ed.  4.  5. 

ments  against  A.  may  remove  one  wherein  the  said  A.  is  indicted,  Lucas,  205. 

together  witli  twenty  others,  so  far  as  it  concerns  him ;  because  B.  Record.  57. 

in  judgment  of  law  it  is  a  several  indictment  as  to  every  one  of  7  £^517*  ^*  ^' 

the  persons  indicted.     But  I  do  not  find  it  (j/)  agreed,  whether,  Crompton,  iS2. 

in  such  a  case,  the  indictment  shall  be  removed  so  far  as  it  con-  Dalton,  c.  134. 

cerns  the  other  twenty  ?  ,  ^^^'f'  "^* , 

•^       '  (y)  Ass.  6  Ed. 

4.  5.  B.  Record,  57.   Lamb.  b.  4.  c.7.  f.  5l7.    Crorapton,  132.    Dalton,c.  134.     Denied,  March,  112. 

1  Keble,  231.     10  Modern,  205.    Lord  Raymond,  609.     1203. 

Sect.  81.  VI.  Where  there  is  a  (2)  material  variance  between  (2)VideiR. 
the  writ  and  the  records  certified,  in  the  names  or  additions  of  ,  \'Ju^'c^za 
the  parties ;  as  where  the  writ  gives  the  defendant  the  surname  (b)  Ad.  Mich, 
of  (a)  Giggure,  and  the  record  certified  that  of  Giggeer;  or  where  3  Geo.  1. 
the  writ  commands  the  removal  of  all  convictions  against  (6)  ^^l^nj^'^^i' 

TT  1  •  1    I        T"     .    (")  t^' Jac.  633. 

Henry,  coachman,  quocunque  nomine  ceriseatur,  and  those  certified  (e)  c.  Jac.  477. 
are  against  Henry  Munton,  coachman  ;  or  where  the  writ  calls  2  R.  Abr.  329. 
the  defendant  John  (c)  of  Stiles,  and  the  record  is  John  Stiles;  betweenf^T 
or  where  the  one  calls  him  (J)  knight  and  baronet,  and  the  other  tection  and  the 
-baronet  only;  or  the  one  {e)  Garret  Malines,  and  the  other  Ger-  writ  adjudged 
rard  Malnes  ;  or  the  one  J.  S.  (/)  nuper  de  B.  and  the  other  (f)\^x  ,-„  ^ 
J.  S.  nuper  de  C. ;  or  the  one  J.  S.  of  B.  sadler,  {g)  and  the  other  writ  of  error, 

J.  S.  of  B.  Salter.  Ainsworth  and 

Wilson,  Hil. 
5  Geo.  1.  Par.  Case,  1.     To  a  certiorari  on  a  writ  of  error  diminution  may  be  certified,  8  Mod.  31. 
Siderfin,  193.     (q)  Dyer,  173.     1  R.  Abr.  753. 

Yet  if  the  variance  be  only  in  the  spelling,  and  the  words  have  (h)  C.  Eliz.  172. 
the  very  same  sound  either  way  as  (A)  Bird  and  Burd,  (i)  Shel-  Con.  25Edw.3. 
bury  and  Shelbery,  it  seems  that  it  will  not  be  material;  because  A^'vijjeC  Eliz 
it  appears  not  by  any  record  of  the  court  but  that  the  name  in  i72. 
'  the  certiorari  may  be  the  true  name,  and  the  record  certified  de-  1  ^-  ^^*'-  ^^7. 
scribing  one  by  a  name  of  the  same  sound,  shall  be  intended  to  ^  '^^^'  ^^^' 
mean  the  same  person. 

Also,  if  a  certiorari  name  the  party  without  any  addition,  and 
the  record  certified  name  him  with  an  addition ;  yet  it  seems  that 
it  may  be  probably  argued,  that  the  record  may  be  well  removed 
by  such  writ,  in  the  same  manner  as  it  may  be  by  a  w^rit  of  (k)  (u)  1  Sid.  193. 
error  which  has  the  like  variance.    But  if  a  writ  of  error  describe  9  H.  6.  1. 
a  person  with  an  addition  which  is  omitted  in  the  record  certified,  ^^'^'"'  ^^* 

it 
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it  hath  been  (/)  lately  adjudged,  contrary  to  the  opinion  of  Sir 
Hil^  S^Geo  ^^''  Edward  Coke's  (jn)  Third  Report  to  the  contrary  (which  seems 
9H.  6. 1.  to  be  rather  contradicted  than  supported  by  the  (?^)  authorities 

B.  Variance,  6.  cited  to  maintain  it),  that  it  cannot  remove  the  record ;  and  the 
Vide  Dyer,  25.    reason  seems  to  be  the  same  in  respect  of  a  certiorari.  {\) 

2  R.  Abr.  328.  329.     (m)  3  Co.  2.     1  R.  Abr.  752.    (n)  9  H.  6.  1.     7  Assize,  5.     26  Assize,  31. 

As  to  the  Eleventh  Point,  viz.  What  is  to  be  done  by  the 
court  above,  where  the  record  mentioned  in  a  certiorari  is  not 
removed  by  it. 

(o)  12  H.  7.  25.  Sect.  82.  It  is  (o)  said,  that  such  court  cannot  in  such  case  pro- 
2  R.  3.  9.^  ceed  upon  the  record  ;  because  in  judgment  of  law  it  still  remains 
VideiSid.*i93.  ^"  ^^^^   court  below,  but  will   either  {p)  quash  the  writ,  and  {q) 

2  Keble,  142.  award  a  new  one,  or  suffer  the  court  below  to  proceed  in  the 
^02^  ^^^'^'  cause,  and  take  such  (?)  order  in  relation  to  the  defendant's  ap- 
-1  Salkeld,  147.  pearance,  either  in  the  one  court  or  the  other,  to  answer  the  far- 
(9)  Stra.  1227.    ther  prosecution  of  the  cause  against  him,  as  shall  in  discretion 

(r)^i2  h'.  7.  25.  ^PP^^^  ^^  ^^  ™^'^^  proper. 

3  Assize,  3*  2  R.  3.  9.  20.  B.  Indict.  50.  B.  Cor.  69.  2  Keble,  142.  Lamb.  b.  4.  c.  7.  f.  518. 
Sup.  c.  25.  sect.  11.     2  Hale,  c.  198.     Carthew,  223.     2  Bar.  K.  B.  413. 

And  now  I  shall  consider  what  process  is  to  be  a\Varded  after 
the  removal  of  a  record  by  certiorari  into  a  superior  court. 

Sect.  83.  As  to  which  I  take  it  to  be  agreed,  that,  after  such 
, .  p  r  70  J'^^^oval,  if  the  defendant  do  not  appear  in  the  court  of  king's 
Summary r2ii.  bench,  the  same  (s)  kind  of  process  lies  against  him  as  if  the  cause 
Cartliew,  223.     had  been  originally  commenced  there. 

(0 1- P-  ^-  "^^^        Also  I  take  it  to  be  {t)  agreed,  that  seeing  by  such  removal  the 

48  Assize  3.  cause  is  wholly  put  without  day,  there  is  no  way  to  non-suit  the 

1  Salkeld,'  61,  plaintiff,  before  he  hath  appeared  in  the  court  of  king's  bench, 

^\  ^  ^"^  ^^  taking  out  a  scire  facias  to  warn  hirn  to  prosecute  his  ap- 

B.  Appeal,  15.  P^^^  ^^  ^^^^  court.  Whereupon  if  the  sheriff'  return  a  scire  feci, 
140.  he  shall  be  nonsuit;  and  if  the  sheriff  return  a  nihil,  a  scire  facias 
f  WH  ^^'v  ^^^^^^  ^^'^^  shaW  be  awarded  ;  whereupon  if  the   sheriff  return  a 

C.  70!  72.  '  second  7iihil,  I  do  not  find  it  (u)  agreed  what  ought  farther  to  be 
48  Ed.  3.  22.  done  (x). 

48  Assize,  3. 

B.  Appeal,  15. 140.     F.  Corone,  105.    (x)  We  should  suppose  a  nonsuit.     Bac.  Ab.  359,  notes. 

As  to  the  Seventh  General  Point,  viz.  Where  the  process 
on  an  appeal,  indictment,  or  information,  shall  be  said  to  be  dis- 
continued, or  miscontinued,  or  put  without  day. 

Cy)  F.  Judg.  12.  Sect.  S4.  Having  premised,  that  it   seems  to  be  agreed,  that 

r"^L't^^25  every  suit,  whether  civil   or  criminal,  and  also   every  process  in 

B.  Amend.  17.  such  suit  agaiust  jurors  ought  to  be  properly  continued  from  day 

F.  Pro.  124.  to  day,  from  its  commencement  to  its  conclusion,  without  any  the 

i^H  7  2  least  gap  or  chasm  ;  and  that  the  suffering  any  such  gap  or  chasm, 

22  Edw.  3.  2.  is  properly  (y)  called  a  discontinuance  ;  and  the  continuing  of  the 

22  Ed.  4.  3.  suit 
I2H.  4.  3. 

(1)  If  the  writ  name  more  defendants  than  are  A  certiwari  to  remove  a  conviction  on  indictment 
in  the  record,  it  is  variance.  Strange,  116.     But  it  must  give  the  defendant  a  day  in  court,  Lord  Ray- 
need  not  describe  whether  the  offence  be  laid  contra  nioud,  971.     Strange,  116.  845. 
formam  statuti,  Strange,  845.  Vide  also  2  Hale,  214. 
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suit  by  {y)  improper  process,  as  by  a  capias  instead  of  a  dis-.  (y)  21H.7.16. 
tringas,  or  by  giving  the  parties  an  {z)  illegal  day,  is  properly  \^{i%^l[ 
called  a  miscontinuance  ;  10  H.  7. 21. 

Keilway,  36. 
Finch,  431.      Coke  Lit.  325.      B.  Dis.  de  Pro.  1 1.  23.  50.  57.  61.      12  H.  4. 18.       Con.  40  £.  3.  16. 
F.  Amend.  12.       (s)  B.  Dis.  de  Pro.  23.     21  H.  7. 16. 

I  shall  for  the  more  distinct  understanding  of  the  learning  of 
this  kind,  endeavour  more  particularly  to  shew, 

1.  In  what  particular  instances  process  is  generally  said  to  be 
discontinued : 

2.  Where  to  be  miscontinued  : 

3.  Where  to  be  put  without  day. 

Process  is  generally  said  to  be  discontinued  in  the  following 
instances : 

Sect.  85.  First,  Where  the  second  is  not  tested   on  the  very  (6)  i  Bulst.  141. 

same  (6)  day  on  which  the  first  is  returnable;  as  where  a  venire  y  ^' ^204  on-' 

facias  is  returnable  on  the  twenty-third  of  January,  and  the  dis-  c. Jac.  283, 284! 

tririms  is  tested  on  the  twenty-fourth  or  any  other  subsequent  6  Modem,  28i, 

dav  282,283. 

•^'  lSalkeld,51. 

Sect.  86.  Secondly,  Where  there  is  a  term  intervening  between  (c)  8  Ed.  4. 13. 
the  teste  and  return  of  a  (c)  capias;  for  the  law  will  not  suffer  any  S^^Jj  ^^il^ 
such  capias,  lest  thereby  the  defendant  should  be  imprisoned  an  f.  Con!  3. 
unreasonable  time;  but  an  original  may  be  continued  by  any  (d)  (d)  8 Ed.  4.13. 
other  process,  except  a  capias,  though  it  have  a  term  or  more  in-  p^g^^  iV^*^^ 
tervening   between  its  teste  and  return,     (e)  Neither  is  it  any  Qu.b.  Dis.  de 
objection  to  an  exigent,  that  it  is  not  made  returnable  on  the  next  Pro.  23. 
term  after  its  teste,  because  it  must  allow  time  enough  for  five  f \  ^*  1.'  ^^' 

,       ,     -  ,        ,  .  .  .         ^  (e)  Dalis.  108. 

county  courts  to  be  holden  between  its  teste  and  its  return.  1  r.  Abr.  484. 

Sect.  87.  Thirdly,  (y)  Where,  after  issue  or  demurrer,  the  (/)C.  Jac. 
court  give  the  parties  a  day  to  a  distant  term,  without  making  ygiverton,  169. 
any  continuance  to  that  immediately  following.  21  H.  7. 1'e. 

1  R.  Abr.  484. 
9, 10.     Con.  1  Bulstrode,  144.     3  Bulstrode,  233. 

Sect.  88.  Fourthly,  Where  the  term  to  which  the  suit  is  con-  (g)  1  Dan.Abr. 
tinned  is  adjourned,  and  the  suit  is  (g)  not  adjourned  accord-  f^^j^^  ^  ^ 
i"gly-  F.DiI'27. 

Sect.  89.  Fifthly,  Where  any  of  the  parties  are  described  in  (^)  F.  Dis.  1. 
any  continuance  of  the  suit,  whether  on  the  Roll,  {h)  or  by  (i)  ^*jj  g^g  *  ^^* 
process,  by  a  name  or  addition  variant  from  those  in  the  original,  40  E.  s.  18. 
&c.  though  (k)  only  in  one  letter.  (0  f.  Amend. 

^     ^   ^         ^  13.17.21.27. 

69.  77.      Discon.  7. 12. 17.  40.  42.  Err.  15.      B.  Discon.  de  Pro.  46.     Amend.  50.     38  Ed.  3.  22. 

39  Edw.  3.  31.      40  Edw.  3.  31.  34.  8  H.  5.  2.      7  H.  6. 27.       9  H.  6.  39.        (k)  Qu.  4  H.  6.  6. 
B.  Amend.  4.5.     F.  Amend.  21. 

Sect.  90.  Sixthly,  Where  after  issue  joined,  the  process  is 
(/)  not  continued  from  time  to  time  against  the  jurors,  returnable  ^.Dis.devfo.' 
on  the  same  days  to  which  the  suit  is  continued  on  the  roll  against  53. 
the  parties.  Coutinu.  82.   , 

Sect.  91.  Seventhly,  Where  (m)  a  jointi^emVe  is  first  awarded  W  Q"-  ^^  ^' 
VOL.  II.  E  E  for  F.  Dis.' 11. 

Vide  7  H.  6.  27. 
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for  the  trial  of  all  the  defendants  together,  and  afterwards  several 
venires  for  the  trial  of  each  of  them. 

(n)  F.  Dis.  14.  Sect.  92.  Eighthly,  Where  (w)  a  venire  omits  part  of  the 
f^-    ^  ^  issue  or  issues  to  be  tried. 

V.  n.  o,  o. 

Vide  B.  Dis.  de  Pro.  63.     Qu.  C.  Eliz.  622. 

(o)F.Dis.io.         Sect.  93.  Ninthly,  (o)  Where  a  venire  omits  any  of  the  par- 

35.  ties. 

1  Roll.  22. 

3  Bulstrode,  311.     Winch.  73.     B.  Amend.  50.     .39E.  3.  21. 

0>)  F. Repie. 4.       Sect.  9"^ •  Tenthly,  Where  a  juror  is  named  in  the  habeas 

4  H^e.  7, 8.  corpora  by  a  name  (p)  different  from  that  in  the  panel  returned  on 
19H.  6.  39.  the  venire;  or  where  a  juror  returned  on  such  a  panel  is  wholly 
9'^^  t  J^'  omitted  on  the  habeas  corpora.  But  in  these  cases,  if  the  juror 
B.  Dis.  47*.         ^^  misnamed,  or  (q)  omitted,  be  not  sworn  at  the  trial  of  the  cause, 

1  Dan.  Abr.       it  is  (r)  questionable.  Whether  there  be  any  discontinuance  at  all? 

330,  331. 

5  Coke,  42.  (q)  F.  Amend.  57.  37  H.  6. 12.  B.  Amend.  51.  (r)  1  Siderfiu,  66.  1  Keble,  182. 
191.  198.  215.  6  Modem,  285.  F.  Dis.  4.  seem  to  make  it  no  discontinuance.  But  19  H.  6.  39. 
34H.  6.  20.  27H.  6.  5.  F.  Enquest,  18.  5  Coke,  6.  37.  F.  Dis.  37.  38.  B.  Amend.  10.  37.  92. 
are  to  the  contrary.    Vide  Cro.  Eliz.  586. 

7  H  fi^9«^^  *SW.  95.  Eleventhly,  W^here  a  venire  or  distringas  are  issued 
.  *   '              without  any  (s)  award  on  the  roll  to  warrant  them. 

(0  Vide  sup.  c.       Sect.  96.  It  (t)  seems,  that  before  the  making  of  the  statutes  of 

8  sT^io^if'ig  ^  ^  Hen.  6.  c.  6.  and  1  Edw.  6.  c.  7.  all  pleas  and  processes  be- 
Rastal,  77. '       fore  justices  of  assize,  gaol-delivery,  oyer  and  terminer,  or  peace, 

or  other  the  king's  commissioners,  were  discontinued  by  the 
making  a  new  commission  or  association,  or  by  altering  the  names 
of  the  justices  or  commissioners  ;  but  this  mischief  is  fully 
remedied  by  those  statutes. 

(u)  Vide  B.  Dis.       Sect.  97 »  If  an  (m)  indictment  be  removed  by  cer^zoran,  after 
15  Ed°  4^  5        issue  joined,  and  process  awarded  for  the  trial ;  qitare,  If  it  shall 
Sup.  sect.  66,      be  discontinued,  if  not  remanded  before  the  return  of  such  pro- 
cess ? 

As  to  the  Second  Point,  viz.  Where  process  is  generally  said 
to  be  miscontinued. 

Sect.  98.  It  seems,  that  wherever  an  error  in  process  doth  not 
amount  to  a  discontinuance,  it  is  generally  called  a  miscontinu- 
ance. And  this  seems  agreeable  to  the  proper  notion  of  the 
(i) Finch, 431.  word;  for  as  a  cause  may  then  properly  be  said  to  be  discon- 
Sup.  sect.  89.  tinned,  when  there  is  either  nothing  at  all  done  to  continue  it,  or 
^9  Ed  ^3  ^20  nothing  but  what  is  as  to  this  purpose  merely  void  in  law,  so  it 
(y)2iH.7. 16.  seems  to  be  properly  said  to  be  miscontinued,  where  it  is  con- 

B.  Dis.  de  Pro.  tinned  amiss,  or  by  an  (x)  erroneous  and  not  void  continuance. 
Ameld^i7^^*    ^^^  agreeably  hereto,  the  books  which  speak  of  errors  in  process 

C.  Jac.  283,284.  Seem  generally  to  include  them  all,  without  (?/)  exception,  under 

2  Bulst.  142,  the  general  heads  of  miscontinuance  and  discontinuance.  And 
rzTxrin  11  ^^^^'  ^^  ^  apprehend,  was  also  the  opinion  of  the  greater  part  of 
Ann»!°  the  court  of  king's  bench  in  the  late  case  of  (2)  Widdrington  v. 
10  Modern,  86.    Charlton. 

As  to  the  Third  Point,  viz.  Where  process  shall  be  said  to 
be  put  without  day. 

Sect. 
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Sect.  99.  It  seems  (a)  agreed,    that  by  the  common  law  all  (a)  7  Coke,  so, 
proceedings  upon  any  indictment,  information,  or  popular  action,  3i. 
whereon  no  judgment  had  been  given,  were  wholly  determined  ^[^J^!ill^ 
by  the  demise  of  the  king,  and  that  nothing  remained  but  the  in-  g  Hale,  i89. 
dictment  or  information,  original  writ,  or  bill,  which  were  put  209. 
without  day  till  re-continued   by  re-attachment  to  bring  in  the 
defendants  to  plead  de  novo.     But  this  is   fully  {b)  provided  for  (p)  Sup,  c.  1.  s. 
by  4  and  5  Will.  3.  c.  18.  and  1  Ann.  c.  8.  by  which  it  is  enacted,  i"^,  13. 
'*  That  such  process,  &c.  shall  continue  in  the  same  force  after 
''  the  king*s  demise,  as  it  would  have  had  if  he  had  lived." 

Sect.  100.  As  for  appeals,  (c)  I  do  not  find  it  any  where  said,  (c)7  Coke, 30. 
that  the  pleas,  and  other  proceedings  therein,  being  put  without 
day  by  the  demise  of  the  king,  might  not  be  revived  by  a  special 
re-attachment,  in  the  same  manner  as  in  any  other  action :  how- 
ever, it  is  certain  at  this  day,  that  by  force  of  1  Edward  6.  c.  7. 
and  1  Ann.  c.  8.  "  neither  the  writ  nor  bill,  nor  any  plea,  nor 
"  proceedings  therein,  shall  be  any  way  discontinued  or  put  with- 
"  out  day  by  such  demise." 

Sect.  101.  It  seems  to  be  holden  by  [d)  some,  that  all  causes,  (rf)D3er,  226. 
whether  civil  or  criminal,  are  discontinued,  and  by  (e)  others,  who  c^e7iz"^\|; 
seem  to  speak  more  accurately,  that  they  are  put  without  day,  by  b!  Dis.de  Pro. 
the  justices,  before  whom  they  were  depending,  not  coming  on  29. 
the  day  to  which  they  are  continued,  whether  such  absence  were  |^?  ^Tn^\  ^'^o 
occasioned  by  (/ j  death,  or  any  other  cause.    .But  it  seems  to  be  (e)Co.Lit.  135. 
agreed  by  all,  that  a  cause  so  discontinued,  or  put  without  day.  Finch,  432, 433. 
cannot  be  revived  without  a  re-summons  or  re-attachment ;  which  5^^^'/  ^I* 
if  they  are  (g)  special,  may  revive  the  whole  proceedings ;  but  if  Reattach.  1. 
general,  the  original  record  only.     Nor  do  I  find  that  any  statute  17.  23,  24. 
hath  remedied  this  mischief,  except  in  the  case  of  assizes,  and  'il\t'^\s 
juris  utrum,  which  are  provided  for  by  1  Edw.  6.  c.  7.  (I)  28  Assize,  42. 

30  Assize,  39. 
B.  Dis.  de  Pro.  2.      (/)  B.-Reattachment,  18.     4H.7.7.     F.  N.B.  111.287. 188.      (5)7Coke,20. 
F.  Reattach  raent,  1. 

As  to  the  Eighth  General  Point,  viz.  How  far  errors  in 
process  are  fatal. 

Sect.  102.  It  seems  to  be  generally  taken  (h)  as  an  undoubted  (/i)  i  Bulst.  143. 

principle,  Yelve..|04. 

8  H.  6.  29.  21  H.  6.  16.  12  H.  4.  17.  34  H.  6.  20.  18  H.  6.  15.  Coke  Lit.  325.  B.  Dis.  de 
Pro.  4.  11 .  47.  Amend.  17.  F.  Pro.  127.  Dis.  40.  Amend.  27.  38  Ed.  3.  22.  19  H.  6.  39. 
Vide  B.  Err.  3.  Replead.  2.  and  Disc.  1.  where  the  contrary  opinion  is  said  to  have  been  holden  :  but 
this  seems  not  to  be  warranted  by  the  case  at  large  in  the  Year  Book. 

(1)  But  now  when  the  judges  are  prevented  from  "day;   and   such  opening   and  reading  thereof 

reaching  the  assize  town  on  the  commission  day,  "  shall  be  as  effectual,  to  all  intents  and  purposes, 

by  unavoidable  accident  or  press  of  business  at  a  "  as  if  the  same  had  been  opened  and  read  in  the 

former  town,  by  si.  3  Geo.  4.  c.  10.  it  is  enacted,  "  presence  of  one  of  the  quorum  commissioners 

"  That  whenever  it  shall  so  happen  that  such  com-  "  on  the  very  day  appointed  for  that  purpose,  and 

"  missions  (i.e.  commissions  whereby  the  judges  "  shall  be  deemed  and  taken  to  be  an  opening  and 

"  go  the  circuits,)  shall  not  be  opened  and  read  in  "  reading  thereof  on  the  day  for  that  purpose  ap- 

"  the  presence  of  one  of  the  quorum  commission-  "  pointed ;  and  all  records  and  other  proceedings 

"  ers,  (one  of  the  judges,  or  a  serjeani)  at  any  "  under  or  relating  to  any  commission  which  may 

"  place  specified  for  holding  the  assizes,  on  the  "  be  opened  and  read  by  virtue  of  this  act,  shall 

"  very  day  appointed  for    such  purpose,  it  shall  "  and  may  be  drawn  up,  entered,  and  made  out 

"  and  may  be  lawful  to  open  and  read  the  same,  "  under  the  same  date,  and  in  the  same  form,  in  all 

"  in  the  presence  of  one  of  the  quorum  commission-  "  respects,  as  if  such  commission  had  been  opened 

"  ers,  therein  named,  on  the  following  day,  or  if  "  and  read  on  the  day  originally  appointed  for  that 

"  such  following  day  shall  be  a  Sunday,  or  any  "  purpose." — By  the  second  section  the  judge  is  to 

"  otlier  day  of  public  rest,  then  on  the  succeeding  certify  to  the  lord  chancellor  the  cause  of  the  delay. 

E  E   2 
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(0  Vide  sup.  c.  principle,  that  a  discontinuance,  by  suffering  a  total  chasm  in  the 

23.  s.  143.  proceedings,  whether  on  the  Roll  or  in  the  process,  by  not  giving 

(0  5  Coke  45  ^  ^i^sh  continuance  inManter  upon  the  determination  of  the  pre- 

F.  Corone,'444.  cedent,  shall  never  be  aided  by  an  appearance  and  pleading  over. 

Coke  Liu  325.  And  the  Year  Book  (i)  of  9  Hen.  5.  2.  fl.  7.  seems  to  have  an 

1  Skkrfin^o  opinion,  that  the   misreturn  of  a  sheriff,  as  where  he  returns  a 

1  R.  Abr.Vrg,  cepi  on  the  award  of  an  exigent,  is  not  saved  by  the  defendant's 

^80-  pleading  over;  but  this  is  {k)  questioned   by  Staundforde,  and 

C  Elfz°582^^  seems  contrary  to  the  general  tenor  of  the  other  (/)  books,  and 

C.  Jac.  311.  contradicted   both   by  [ni)  Brook  and  {n)  Fitzherbert,  in  their 

See  the  books  abridgment  of  this  very  case  ;  and  in  all  probability  the  book  is 

otW*"arts  of  niisprinted  ;  for,  as  it  stands  at  present,  it  is  hardly  sense,  or  re- 

this  section.  concileable  with  (o)  itself. 

In  1  R.  Abr. 

380.  notice  is  taken  of  three  resolutions,  that  a  capias,  where  it  lies  not,  is  not  aided  by  an  appearance 

and  pleading  over,  and  of  a  subsequent  one  contradicting  them,     (jn)  B.  Restitution,  8.     («)  F.  Cor.  68. 

But  in  another  part  of  his  book  he  abridges  this  case,  without  taking  any  exception  to  it.  F.  Damage,  50. 

(o)  Also  it  is  cited  in  Yelverton,  204.      C.  Jac.  284.      1  Bulst.  142.  for  the  proof  of  the  contrary 

opinion. 

^p)  40  Ed.  3.  gy|.  j|-  .^  defendant  appearing  on  erroneous  process,  expressly 

47  Ed.  3. 14.      except  to  it  before  he  have  pleaded  over,  there  have  been  many 

1}  H.  6. 15.        (p)  authorities,  that  he  ought  to  be  discharged,  and  the  (q)  new 

So  1^*-  .  process  shall  issue  where  the  defect  tirst  happened.  But  there 
i.  Replevin,  1.     r  ,.  ,  r        ^       •  ■  i  i  i-t- 

Amend.  14.        IS  »  greater  (r)  number  of  authorities  to  the  contrary  ;  by  which  it 

Process,  154.      appears,  that  if  the  original  be  good,  and  the  defendant  present 

Error,  82.  jj^  court,  he  shall  be  compelled  to  answer  it,  let  the   process 

B.  19is.  de  Pro.         ,  '  .  .     ^  -r-i 

50.  57,  w  hereon  he  came  in,  or  the  execution  or  it,  be  never  so  erroneous 

Def.  and  Ap-  or  defective,  so  that  it  never  were  discontinued  ;  for  the  end  of 

1 R*^  AtT'  779  process  is  to  compel  an  appearance ;  and  that  end  being  served, 

3  Mod.  265.  and  a  legal  charge  appearing  against  the  defendant  no  way  dis- 

But  the  Year  continued,  tlie  law  w  ill  not  so  far  regard  a  slip  in  the  process,  as 

29°f  °^  wWch  ^^  ^^^  ^^^  defendant  out  of  court  in  order  only  to  have  him  brought 

the  above  cited  in  again  in  better  form. 

a«thority  in 

Brook,  Discontinuance,  50.  is  taken,  seems  rather  to  contradict  than  warrant  it.  (g)  8  H.  6.  29. 
12  H.  6.  18.  18  H.  6.  15.  47  E.  3.  14.  B.  Dis.  de  Pro.  11.  50.  57.  F.  Pro.  127.  Dis.  17. 
(r)2lH.  7.  16.  F.  Error,  47.  46  E.  3.  30.  B.  Error,  28.  Resp.  12.  F.  Judg.  4.  18  H.  7.  21. 
Yelverton,  158.     1  Siderfin,  100.  260.  and  see  the  other  books  under  cited. 

0)^-J^if'  ^^'  And  therefore  where  a  defendant  hath  excepted  to  the  process 

lR.Abr.T79.  whereon  he  hath  appeared,  that  he  was  (s)  never  served  with  it, 

4$  Ed.  3. 30.  or  that  (<)  no  such  process  lies  in  the  case,  or  that  it  bore  (/:)  teste 

M^o^H^I  lii  ^^^^^^  ^^^  original,  or  that  it  was  not  awarded  into  the  (x)  proper 

12  H.  4. 18.  county,  or  that  it  was  (^)  not  returnable  at  a  proper  day,  or  that 

B.  Err.  109.  it  was  (2)  directed  to  one  who  w  as  no  officer,  or  that  it  had  not 

Pro.  1J3.  J.Q  many  days  as  it  ought  (a)  between  its  teste  and  return,  or  for 

21  H.  7. 16.  any  (6)  other  such  like  defect,  yet  he  hath   been  compelled  to 

8  H.  6.  29.  answer  the  original. 

F.  Pro.  7. 

(m)  1  Siderfin,  406.  (x)  38  E.  3.  20.  29  E.  3.  31.  F,  Dis.  39.  (y)  21  H.  7. 16,  Con.  40  E.3.31. 
F.  Amendment,  14.  (z)  Cro.  Eliz.  482.  (a)  B.  Jour.  36.  54.  Dis.  23.  Error,  169.  Amend.  60. 
F.  Jour.  37,  38.     12  E.  4.  11.     9  E.  4.  18.     2  H.  7.  11.      (b)  F.  Dis.  51.     3  H.  4.  10. 

(c)  Widrington  ^^^  agreeably  hereto  it  was  lately  (c)  resolved,  upon  great  de- 
T.  i/Ann.'  liberation  by  the  court  of  king's  bench,  against  the  opinion  of 
10  Mod.  86.  Mr.  Justice  Pow  ell,  that  the  defendant  in  an  appeal  of  death, 
1  Salk.  59.  coming  in  upon  an  exigent,  which  was  erroneous  for  want  of  the 
words  **  de  morte  viri,  S^c."  had  salved  the  error  by  his  appear- 
ance. 
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ance,  notwithstanding  he  had  done  all  he  could  to  take  advantage 
of  it,  by  craving  oyer  of  the  process,  and  then  demurring. 

And  Note,  That  in  all  the  Year  Books  {d)  above  cited  to  this  f>^^'^^  ^^  ^' 
point,  except  (e)  one,  it  is   said  generally,  that  such  errors  are  p  Amend.  14. 
salved  by  an  appearance,  without  any  mention  of  any  amendment;  59. 
but  in  that  one  it  is  said,  that  they  shall  be  amended.  (02Hen.7.ii. 

Sect.  103.  Also  it  seems,  that  wherever  process  is  awarded  {f)  (/)  Vide  i 
instant er  from  time  to  time,  without  any  the  least  break  or  chasm,  IJ'iJst- I4i,l42, 
and  the  parties  (g)  have  always  a  day  upon   the  Roll,  all   other  Yelverton,  204. 
kinds  of  errors  whatsoever  that  come  under  the  name  of  discon-  6  Mod.  28I  to 
tinuances,  are  {h)  salved  by  an  appearance ;  for  there  are  (i)  cases  '^^^;,.  j^  k^ 
by  which  it  appears,  that  defendants  appearing,  and  taking  ex-  (^  j^j.  234. 
ceptions  to  such  errors,   have  been  compelled  to  answer  to  the  (g)  1  R.  Abr. 
original,  which  they  would  not  have   been,  if  such  original  had  '^l'^- 
not  been  taken  to  have  been  discontinued  by  such  errors,  as  they  ^^  h.7.  16. 
certainly  are  by  an  error,  in  suffering  a  total  chasm  in  the  conti-  38  Edw.  3.  20. 
nuance.     And  if  the  original  be  not  discontinued  by  such  errors,  J.^  S' ^j%r 
why  should  they  not  be  as  much  salved  by  an  appearance  as  any  ^^ 
of  the  other  errors  above-mentioned  ?     For  would  it  not  be  alto-  F.  Dis.  39. 
gather  as  trifling  in  this,  as  in  any  other  case,  to  dismiss  a  person  l^>?£*i*3^y 
only  in  order  to  send  for  him  again?     And  in  criminal  cases  this  V.  Dis.  40. 
could  not  but  be  of  the  utmost  ill  consequence,  by  giving  the  de-  19  H.  6.  39. 
fendant,  who  is  actually  in  the  power  of  the  court,  an  opportunity  ^"^^"^j"^"/'? 
of  escaping.  Dis.  de  Pro'.l.* 

Error,  3.     3  H.  6.  9. 

Sect.  104.  But  it  seems  agreed  by  the  (k)  books,  that  any  other  (^)  *".  Amend, 
discontinuance  in  the  process  against  jurors,  shall  have  the  same  b  Amend.  lO. 
effect  as  a  discontinuance  in   suffering  a  chasm  in  the  process.  92. 
But  it  seems  that  no  such  (/)  discontinuance,  whether  in  the  pro-  Dis.  de  Pro.  4. 
cess   or  on   the   Roll,  shall  in  any  case  discontinue  or  abate  the  ^^  h  g  5 
original  suit.     But  if  it  appear  before  trial,  the  court  shall  cause  3  H.  6. 20. 
(m)  new  process  to  be  awarded  w  here  the  first  fault  happened  ;  (0  so  Ass.  36. 
and  if  after  trial,  a  new  (n)  venire  to  have  the  whole  (0)  issue  tried  But  this  note^s 
over  again ;  because  the  first  venire  was  executed,  and  the  w  hole  not  warranted 
trial  unwarranted.     But  (p)  if  judgment  be  given  on  a  verdict  by  h'  t'^e  books  at 
jurors  appearing  on  a  process  any  way  erroneous,  it  will  be  totally  ^^^^  ^  5  and 
erroneous;  because  the  trial  was  wholly  unwarranted,  and  con-  34  H.  6. 20. 
sequently  the  issue  mis-tried.  (m)  19 H.  6. 39. 

^  -^  34  H.  6.  20. 

F.  Amend.  26.  57.  Enquest,  18.  29  Ed.  3.  31.  B.  Amendment,  10.  Dis.  30.  30  Assize,  36. 
(n)  6  Mod.  286,  287.  F.  Dis.  24.  38.  22  H.  6.  3,  4,  (0)  2  H.  5.  3.  F.  Dis.  35.  Vide  9  H.  4.  7. 
B.  Enquest,  98.       (p)  F.  Judg.  12.     Error,  16.     22  E.  3.  2.     7  H.  6.  28.     29  E.  3.  31. 

Sect.  105.  Also,  as  I  apprehend,  any  other  error  in  the  process  (9)  Vide  1  Dan. 
against  the  jurors  who  actually  try  a  cause  will  make  a  (q)  mis-  ^^I'^^^'f?-' 
trial  as  much  as  those  which  are  called  discontinuances  ;  as  where  456! 
such  process  of  this  kind  is  awarded  which  is  not  (r)  proper  in  F.  Error,  I6. 
the  case,  or  where  it  is  directed  to  a  (s)  wrons  officer,  or  has  a  (0  ^^lll^'  ^'  f?: 

,    .         .  .  t        r  '  •        (s)  1  orow.  134. 

wrong  vwie,  or  (w)  mis-recites  the  former  process,  or  is  (x)  mis-  c.  Eliz.  574. 
returned,  or  (3/)  not  returned  at  all,  &c.  For  if  errors  of  this  kind  586. 
have  such  effect  even  in  civil  actions,  where  they  are  not  within  Ye7vert^n^i5 
some  of  the  statutes  of  amendments  or  jeofails,  as  it  seems  to  5Coke,36. 

be  (0  C.  Eliz.  468, 
Vide  sup.  c.  23. 
s.  92.      2  D.  Abr.  455,  456.     21  Jac.  c.  13.      1 6  &  17  Car.  2.  c.  8.      (n)  C.  Jac.  89.    (x)  C.  Jac.  467. 
1  Dan.  Abr.  354,  355.  357.    (y)  Vide  21  Jac.  c.  13.     1  Dan.  Abr.  340,  341.     6  Coke,  163. 
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(z)  6  Modern,  be  admitted  that  they  have,  it  plainly  follows,  that  they  must 

i^Saikeld  '51  ^^^^'^J^  have  it  ill  criminal  proceedings,  since  (z)  no  such  proceed- 

(a)L.  quint.  ^^b^  ^''^  within  the  benefit  of  any  of  those  statutes.     But  if  an 

E.  4. 140.  error  of  this  kind,  owing  wholly  to  the  misprision  of  the  clerk,  be 
B.  Amendment,  discovered  before  trial,  and  the  amendment  of  it  will  set  the 
Dis.  de  Pro.  whole  matter  right,  perhaps  it  may  be  (a)  amended  by  the  com- 
4.47.  mon  law.     And  it  hath  been  (b)  holden  clearly,  that  even  a  dis- 

F.  Amendment,  continuance  of  process  may  be  amended  by  consent  of  the 
29Edw.3.  32.  parties. 

(6)  21  H.  7.  40.  F.  Amendment,  78. 

(c)  JO  Hen.  7.  Sect.  106.  Howsoever  an  error  may  be  so  far  salved  by  the 
21-  party's  appearance,  that  he  shall  be  as  much  compellable  to 
19  H.  6.  29  answer  the  original,  as  if  there  had  been  no  such  error  :  yet  if  he 
3  H.  4. 10.  were  subject  to  any  disadvantage  in  respect  of  having  such  pro- 
S.  P.  C.  184.  cess  awarded  against  him  ;  as  to  the  loss  of  his  goods  upon  an 
Eii2ent,^20.^*  ejTzVew/,  or  to  the  forfeiture  of  the  privilege  of  appearance  by 
Summary,  271.  attorney  upon  apluries ;  he  (c)  shall  wholly  avoid  such  disadvantage 
F.  Amendment,  when  such  award,  which  should  have  caused  it,  appears  to  be  any 
F.bis  40.  .51.  ^'^^  erroneous,  whether  in  respect  of  a  discontinuance  or  mis- 
f!  Error,  82.  '  continuance,  or  otherwise. 

But  8  Hen.  5.  2. 

43  Edw.  3.  17,  18.  34.     F.  Amendment,  77.    B.  Appeal,  7.  seem  contrary. 

(d)  3  Hen.  7,  8.  Sect,  107.  Also,  for  the  like  reason,  it  seems  to  be  {d)  agreed, 
F  Replead  1  ^^^^  ^^  ^  "^^"  ^^  outlawed,  or  be  condemned  by  default  for  not 
F.  Error,  47.  appearing  to  process,  which  is  any  way  erroneous,  he  may  take 
Disc.de Pro.  17.  advantage  of  the  error  in  avoidance  of  such  outlawry,  or  other 
260  "^  °'  ^^^  condemnation ;  for  no  one  shall  be  condemned  barely  for  not 
B.  Restitution,  appearing,  where  that  which  should  have  compelled  him  to  appear 
8'  is  defective.  But  it  (e)  seems,  that  a  defect  in  process  in  an  out- 
R  Amendment,  |^^^j,y  j^^^y  jjg  salved  by  the  defendant's  purchasing  a  pardon, 
9  Edw.  4. 18.     and   shewing  it  to  the  court ;  for  that  supposes  that  there  was 

(e)  3  Hen.  7.  such  an  outlawry  against  him  as  needed  a  pardon,  which  if  it  were 
F  Chart  25       erroneous,  it  would  not  do. 

F.  Discout.  51. 

Sect.  108.  How  far  a  discontinuance  of  one  appeal  will  be  a 
bar  to  another,  hath  been  already  considered,  chap.  23.  sect. 
132. 

Of  Process  of  Outlawry. 
And  now  I  am  in  the  second  place  particularly  to  consider  the 
nature  of  process  on  a  criminal  accusation,  with  a  particular  re- 
gard to  process  of  Outlawry  only. 

For  the  better  understanding  thereof,  I  shall  consider  the  fol- 
lowing points : 

1.  Whether  process  of  outlawry  lies  in  all  criminal  cases. 

2.  In  what  manner  it  is  to  be  awarded  in  general. 

3.  What  is  particularly  required  in  the  award  of  it  against  the 
Principal  and  Accessary. 

As  to  the  First  Point,  viz.  Whether  process  of  outlawry  lies 
in  all  criminal  cases. 

Sect. 
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Sect.  109.  I  take  it  to  be  certain,  tlmt  it  lies  in  all  appeals,  (/)  (/)  Finch, 346. 
whether  of  felony  or  mayhem;  in  all  indictments  of  treason  or  |'^^'-  i^^-c* 
felony ;  on  all  (g)  returns  of  a  rescous ;  and  also  in  all  indict-  g^'j^*  g  g 
ments  of  Qi)  trespass  vi  et  armis.  (g)  i3  H.  r.  21. 

2  Inst.  665. 
Con.  F.  Pro.  56.  213.     29  E.  3.  18.     (h)  22  Ed.  4.  11.    Finch,  355.     B.  Exigent,  51.    35  H.  6.  6. 
2  Hale,  194.  * 

Also  it  seems  probable,  that  it  lies  on  an  indictment  of  (i)  con-  (0  8  H.  6.  9. 
spiracy,  or  (k)  deceit,  or  any  other  crime  of  a  higher  nature  than  ^-  ^'^°' ^^^'^  ^5. 
a  trespass  with  force  and  arms,  but  (/)  not  on  any  indictment  for  ^s.  46. 

a  crime  of  an  inferior  nature.  (I)  S. P. C.  172. 

^  192. 

22  H.  6.  7.     (fc)  35  H.  6.  6.    (0  Vide  22  E.  4.  11.  35  H.  6.  6.     Con.  8  H.  6.  9.    Thel.  b.  1.  c.  15. 
Dyer,  213.  214.     See  also  4  Burr.  2558. 

Sect.  110.  It  seems  (m)  agreed,  that  process  of  outlawry  does  (»n)22E.4.  ii. 
not  lie  on  any  action  on  a  statute,  unless  it  be  given  by  such  sta-  p  pro!  81. 
tute,  either  expressly,  as  in  the  case  of  a  (/?)  pres^munire,  and  many  b.  Pro.  57. 
other  cases  ;  or  impliedly,  as  where  a  recovery  is  given  by  an  ac-  ^^'Sf"!'  ^^' 
tion  wherein  such  process  lay  before.     And  agreeably  hereto  it  ^"^  ^  ^' 
hath  been  adjudged,  that  it  lies  not  in  an  action  on  the  statutes  See  St  Provi- 
of  (o)  liveries,  or  of  (p)  maintenance,  nor  in  {q)  clecies  tantum,  and  sors, 
that  it  lay  not  in  a  writ  of  (r)  entry  on  5  Rich.  2.  c.  7.  until  it  was  ,  \  q'^'  g  g^ 
given  by  23  Hen.  8.  c.  14.  but  that  it  lies  on  a  writ  of  trespass  (p)22E.  4.ii. 
for  a  (5)  forcible  entry  on  8  Hen.  6.  c.  9.  because  the  statute  ex-  Con.  F.  Pro.  89. 
pressly  gives  a  recovery  by  such  writ,  and  such  process  lies  in  it  g^  ]3.Exi2.28. 
by  the  common  law.    It  seems  to  be  holden  in  the  (it)  Year-book  (^)  8  U.  6.  9. 
of  Henry  the  Sixth,  that  it  lies  on  all  indictments  on  statutes ;  but  35  H.  6.  6^ 
the   contrary  is   adjudged  in  (vi)  22  Edw.  4.  as  to  the  statutes  z^)  35°h.  6.6. 
against  forestalling;  and  it  is  there  laid  down  as  a  general  rule,  f.  Pro.  101. 
that  it  lies  not  on  an  indictment  any  more  than  in  an  action  on  a  B.  Pro- 16- 
statute,  unless  it  be  expressly  or  impliedly  given  by  such  statute,  ^v    "    *'^^" ' 

37H.  6.  23.     lKeble,563.     (0  8H.6.  9.     F.  Pro.  81.    (u)22E.  4.  11.     B.  Exigent,  51.    35  H.  6. 
6.     37  H.  6.  23.     2  Hale,  194.    Ld.  Raym.  387. 

As  to  the  Second  Point,  viz.  In  what  manner  process  of 
outlawry  is  to  be  awarded  in  general,  I  shall  observe  the  following 
particulars. 

Sect.  111.  First,  That  it  seems  to  be  agreed,  (x)  that  in  every  (x)  Finch,  351. 
indictment  or  appeal  for  any  crime  under  the  degree  of  capital,  ^^5. 
there  must  be  three  capiases  to  the  sheriff  of  the  same  county  ^q^  ^ ' 
wherein  the  prosecution  is  commenced,  before  the  exigent  shall  26  E.  3.  72. 
be  awarded,  unless  it  be  after  (j/)  judgment;  in  which  case  one  F.  Exigent,  30. 
capias  is  sufficient. — And  (z)  quare.  If  three  capias's  be  not  still  Erro?82.    ' 
necessary  in  an  appeal  of  rape,  as  they  were  at  the  common  law.  Vide  3  H.  6. 9. 

notwithstandino;  it  be  made  (a)  felony  by  statute  ?  3H.  4. 11. 

°  V   y  J      J  (2/)  40  E.  3.  25. 

F.  Exigent,  7.  27.     Finch,  476.     (2)  16  Assize,  1.3.  F.  Exigent,  10.    F.  Corone,  173.     B.  Pro.  148. 
Exigent,  67.     (a)  Ch.  23.  s.  59,  &c. 

Sect.  112.  Secondly,  It  seems  to  be  (b)  agreed,  that  one  (6)S.  P.C.  67; 
c«p?as,  before  the  award  of  the  exigent,  hath  always  been  suffi-  %^^^'^nf' 
cient  inan  indictment  or  appeal  of  death,  or  high  treason.     But  ^  h  5.5. 

it  Finch,  351. 

(1)  It  has  been  determined,  that  outlawry  lies       General  for  publishing  a  libel.     Wilkes' Case,  4 
on  an  information  filed  ex  officio  by  the  Attorney-       Burr.  3527.  2555. 
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(c)  F.  Cor.  184.  it  seems  (c)  doubtful  whether  two  capias  s  were  not  required  by 
^s^ssiae  97  ^^^^  commoii  law  ill  all  indictments  and  appeals  of  any  other 
Con.Tn.'s.e.   felony. 

F.  Exigent,  3.     Cro.  Car.  31.     2  Inst.  665.     6  Modern,  85. 


Two  capias  s 
shall  issue  on  an 
indictment  of 
felon3'  found  at 
sessions  before 
the  exigent  shall 
be  awarded. 


Sect.  113.  However  it  is  certain,  that  they  are  required  in  all 
indictments  of  any  other  felony,  by  25  Edw.  3.  st.  5.  c.  14.  by 
which  it  is  recorded,  "  That  if  after  any  man  be  indicted  of  felony 
**  before  the  justices  in  their  sessions,  to  hear  and  determine,  it 
'*  shall  be  commanded  to  the  sheriff  to  attach  his  body  by  writ  or 
"  precept,  which  is  called  a  capias;  and  if  the  sheriff  return  in 
*'  the  same  writ  or  precept  that  the  body  is  not  found,  another 
"  writ  or  precept  of 'capias  shall  be  incontinently  made,  returnable 
"  at  three  weeks  after.  And  in  the  same  writ  or  precept  it  shall 
"  be  comprised,  that  the  sheriff  shall  cause  to  be  seized  his  chat- 
"  tels,  and  to  safely  keep  them  till  the  day  of  the  writ  or  precept 
"  returned.  And  if  the  sheriff  return,  that  the  body  is  not  found, 
"  and  the  indictee  cometh  not,  the  exigent  shall  be  awarded,  and 
*'  the  chattels  shall  be  forfeit,  as  the  law  of  the  crown  ordaineth. 
"  But  if  he  come  and  yield  himself,  or  be  taken  by  the  sheriff, 
"  or  by  other  minister,  before  the  return  of  the  second  capias. 


then  the  goods  and  chattels  shall  be  saved." 


(d)  S.  p.  C.  67 
Summary,  209. 
A  presentment 
is  the  same  as 
an  indictment, 
upon  which  pro 
cess  of  outlawry  lies 


Sect.  114.  It  seems  to  have  been  the  general  (6?)  opinion,  that 
this  statute  extends  to  appeals  as  well  as  indictments,  though  it 
mention  only  the  latter ;  but  that  it  extends  not  to  any  indictment 
or  appeal  of  death,  though  it  speak  of  felony  in  general. 

1  Leonard,  100. 


Rex  «.  Yendall,  f  Sect.  115.  But  it  has  been  held,  that  this  statute  does  not 
4TermRep.       apply  to  a  court  of  oi/er  and  terminer  and  gaol  delivery,  but  to 

2  Hale,  195.       justices  of  the  peace  in  their  general  and  quarter  sessions  only. 

Rex  tj.  Yendail,  f  Sect.  II 6.  It  seems  also  that  an  alias  capias  issued  in  pur- 
t^^'^'"^'^?^^*  suance  of  the  above  statute  is  good,  although  it  do  not  contain  a 
For.  280  "'^  ^^*   command  to  the  sheriff  to  seize  the  goods  of  the  defendant. 

3  Keb.  125. 


(0  F.  Exig.  3. 

28.30. 

F.  Pro.  226. 

8  Hen.  5,  6. 

1  Hen.  5,  6. 

S.  P.  C.  70. 

F.  Exigent,  25. 


Sect.  117.  Thirdly,  (e)  That  after  the  sheriff  hath  returned  a 
cepi,  if  he  have  not  the  body  at  the  day,  the  court  will  not  award 
an  exigent  on  the  suggestion  of  an  escape,  unless  the  sheriff  will 
return  one. 

30  Assize,  23. 


2> 


Sect.  118.  Fourthly,  That  if  there  be  several  appellees, 
some  of  which  appear,  and  others  make  default,  those  who  ap- 
pear and  plead  a  plea  in  abatement  of  the  writ,  or  any  such  plea 
Sum.  210.  in  bar  as  goes  to  the  whole,  the  suit  (/)  shall  be  continued  against 
those  who  make  default  by  capias  only,  and  no  exigent  shall  issue 
till  such  a  plea  or  pleas  shall  be  determined. 

(g)  F.  Exig.  26.  Sect.  119.  Fifthly,  That  an  exigent  shall  (g)  never  be  awarded 
?2^e"'*'  1^  ^^'  ^^  ^^^  sheriff  of  any  other  county  than  that  wherein  the  offence 
30H.6.2.  *  ^* 

11  H.  4.  72. 
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is  laid ;  and  that  by  the  (h)  common  law  (i)  there  was  no  necessity  (h)  F.  Process, 
of  a  capias  to  the  sheriff  of  any  other  county.  *•  ^4- 

^  J  J  See  Preamble. 

6  H.  6.  c.  1.  and  8  H.  6.  c.  10.     (i)  Vide  F.  Pro.  1.  3.  34.  155.  164.     22  E.  3.  Jl.    47  Edw.  3,  4. 
Djer,  295.     30  H.  6.  2.     11  H.  4.  72. 

But  the  law  relating  to  this  matter  having  been  altered  by 
several  statutes,  I  shall  set  forth  statutes  in  particular,  and  endea- 
vour to  shew  how  they  are  to  be  understood. 

Sect.  120.  By  6  Hen.  6.  c.  1.  it  is  recited.  That  divers  of  the  On  indictments 
king's  subjects  by  false  practices,  covin,  and  conspiracy  of  certain  of  felony  or 
evil  persons,  had  been  indicted  in  the  king's  bench  of  divers  felo-  Jiie^tiL's"^  '" 
nies  and  treasons,  by  suspected  jurors  hired  and  procured  to  the  bench,  two  ca- 
same  by  confederacy  and  covin  of  the  said  conspirators,  by  force  P^^^  s^*^'  '^sue 
of  which  indictments  a  capias  is  awarded  to  the  sheriffs  of  the  ^^^^^  Iw^arded. 
county  where  the  said  bench  is,  returnable  within  two  or  four 
days,  at  which  day  if  the  party  so  indicted  come  not,  an  exigent 
is  awarded,  whereby  the  goods  and  chattels  of  such  persons  in- 
dicted be  forfeit  to  the  king ;  and  therefore,  to  provide  a  remedy 
it  is  ordained,  '*  That  before  any  exigent  be  awarded  against  such 
**  persons  indicted  in  the  king's  bench  of  treason  or  felony,  writs 
"  of  capias  shall  be  directed  as  well  to  the  sheriff  or  sheriffs  of 
**  the  county  wherein  they  be  indicted,  as  to  the  sheriff  or  sheriffs 
"  of  the  county  whereof  they  be  named  in  the  indictments ;  the 
"  same  capias  having  the  space  of  six  weeks  at  the  least,  or  longer 
"  time,  by  the  discretion  of  the  said  justices,  if  the  case  require 
"  it,  before  the  return  of  the  same ;  which  writs  so  returned,  the 
"  justices  shall  proceed  in  the  manner  as  they  had  done  before 
"  the  statute :  and  if  any  exigent  be  awarded  or  any  outlawry  2  Hale,  195. 
"  pronounced  against  such  persons  indicted  before  the  return  of 
"  the  said  writs,  the  same  exigent,  so  awarded,  with  the  outlawry 
**  thereon  pronounced,  shall  be  void,  and  holden  for  none." 

Sect.  121.  By  8  Hen.  6.  c.  10.  it  is  recited.  That  divers  per-  On  indictments 

sons  for  their  private  revenge,  and  not  of  right,  maliciously  by  in  one  county 

subtle  imagination  had  caused  and  procured  many  people  falsely  agamstoffen- 

to  be  indicted  and   appealed  of  several  treasons,  felonies,  and  another,  an 

trespasses,  before  justices  of  the  peace  and  other  commissioners,  alias  capias  shall 

and  justices  and  others  having  power  to  take  indictments  or  ap-  '  ^"^i"  ^^^r^^  ® 

peals,  in  divers  foreign  counties,  liberties,  and  franchises  of  Eng-  make  pr'oclama- 

land,  in  which  the  said  liege  people  be  not  nor  at  any  time  were  tion  in  two 

conversant  nor  dwelling :  by  force  of  which  indictments  and  an-  ^°""*'"  ^®^^J^ 
I  J  ^1  .1  1-1  -1  .  "     the  return  of  the 

peals,  and  the  processes   upon  them  made  m  the  said  counties,  writ. 

franchises,  and  liberties  so  indicted,  the  said  people  have  been 

and  daily  be  put  in  exigent  and  after  outlawed,  and  thereupon 

their  goods  and  chattels,  lands  and  tenements  forfeit,  and  they  in 

great  jeopardy  of  their  lives,  whereas  the  said  persons  so  indicted, 

appealed,  or  put  in  exigent,  or  outlawed,  had  never  knowledge  of 

such  indictments,  appeals,  exigents,  or  outlawries;  and  therefore 

it  is  enacted,  **  That  upon  every  indictment  or  appeal,  by  the 

"  which  any  subject,  dwelling  in  other  counties  than  those  where 

'*  such  indictments  or  appeal  shall  be  taken,  of  treason,  felony, 

**  and  trespass,  before  the  justices  of  peace,  or  before  any>other, 

'*  having  power  to  take  such  indictments  or  appeals,  or  other 

'*  commissioners  or  justices,  in  any  county,  franchise,  or  liberty 

"of 
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"  of  England,  before  any  exigent  awarded  upon  any  indictment  or 
**  appeal  so  taken,  presently  after  the  first  writ  of  capias  returned, 
"  another  writ  of  capias  shall  be  awarded,  directed  to  the  sheriff 
"  of  the  county,  whereof  he,  who  is  so  indicted,  is,  or  was  sup- 
"  posed  to  be,  conversant  by  the  same  indictment,  returnable 
"  before  the  same  justices  or  commissioners  before  whom  he  is 
*'  indicted  or  appealed,  at  a  certain  day,  containing  the  space  of 
"  three  months,  from  the  date  of  the  said  last  writ,  where  the 
"  counties  be  holden   from   month  to  month  ;    and  where  the 
"  counties  be  holden  from  six  weeks  to  six  weeks,  he  shall  have 
"  the  space  of  four  months,  until  the  day  of  the  return  of  the  said 
**  writ :  by  which  writ  of  second  capias,  the  sheriff  shall  be  com- 
"  manded  to  take  him  which  is  so  indicted  or  appealed  by  his 
"  body,  if  he  can  be  found  within  his  bailiwick ;  and  if  he  cannot 
"  be  found  within  his  bailiwick,  that  the  said  sheriff  shall  make 
"  proclamation  in  two  counties  before  the  return  of  the   same 
"  writ,  that  he  which  is  so  indicted  or  appealed,  shall   appear 
"  before  the  said  justices,  or  commissioners  in  the  county,  liberty, 
(i)  The  writ        "  or  franchise  where  he  is  indicted  or  appealed  {i)  at  the  day  con- 
therefore  raust    *'  tained  in  the  said  last  writ  of  capias,  to  answer  to  our  lord  the 
'on'indi^'tecf  to"  "  ^^"S»  ^^  ^^  ^^^^  party,  of  the  felony,  treason,  or  trespass  whereof 
appear  before      "  he  is  SO  indicted  or  appealed.    After  which  second  writ  of  capias 
the  justices  at     '*  so  served  and  returned,  if  he  which  is  so  indicted  or  appealed 

^V^iT*'^'^^  "  come  not  at  the  day  of  the  same  writ  of  capias  returned,  the 

•writ,  5  lerm  .  in,  ,1  •  1  •     i-         1 

Rep.  502.  "  exigent  shall  be  awarded  agamst  such  persons  mdicted  or  ap- 

"  pealed  and  every  of  them. — And  if  any  exigent  be  awarded 

*'  upon  any  such  indictment  or  appeal  against  the  form  aforesaid, 

"  or  any  outlawry  be  upon  that  pronounced,  as  well  the  exigent 

"  so  awarded  as  the  outlawry  upon  that  pronounced,  and  every 

"  of  them,  shall  be  holden  for  none  and  void ;  and  that  the  party 

"  upon  whom  such  exigent,  against  the  form  aforesaid,  is  awarded 

*'  or  outlawry  pronounced,  be  not  endangered  or  put  to  loss  of 

"  his  goods  or  chattels,  lands  or  tenements,  nor  of  his  life," 

Sect.  122.  But  by  8  Hen.  6.  c.  10.  s.  4,  it  is  expressly  pro- 
vided, "  That  the  above  recited  statute,  6  Hen.  6.  c.  I .  concern- 
"  ing  process  to  be  made  before  the  king  in  his  bench,  stand  in 
"  force." 

And  by  8  Hen.  6.  c.  10.  s.  5.  that  this  present  statute  shall  not 
extend  to  "  indictments  or  appeals  taken  within  the  county  of 
-  Chester." 

And  by  8  Hen.  6.  c.  10.  s.  6.  that  "  if  any  person  shall  be  in- 
"  dieted  or  appealed  of  felony  or  treason,  and  at  the  time  of  the 
*'  same  felony  or  treason  supposed,  was  conversant  within  the 
"  county  whereof  the  indictment  or  appeal  makes  mention,  the 
"  like  process  be  made  against  such  person  so  indicted  or  ap- 
"  pealed  as  was  used  before." 

Sect,  123.  By  10  Hen.  6.  c.  6.  it  is  recited,  that  by  the  clause 
in  the  above  statute,  "  returnable  before  the  same  justices  or 
commissioners  before  whom  he  is  indicted  or  appealed,"  some 
thought  that  the  writ  of  capias  ordained  to  be  directed  to  the 
sheriff  of  the  county  whereof  he  that  is  so  indicted  or  appealed 
was  supposed  to  be  conversant  by  the  same  indictment  or  appeal, 

shall 
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shall  be  returned  before  the  same  justices  or  commissioners,  or 
other  before  whom  the  indictment  or  appeal  was  taken,  and  not 
elsewhere,  and  therefore  to  defraud  and  make  frustrate  the  sta- 
tutes sued  to  remove  such  indictments  and  appeals  out  of  the 
hands  of  the  justices  or  commissioners  aforesaid  into  the  king's 
bench  and  elsewhere  b}?  certiorari  or  otherwise  unknown  to  the 
party  so  indicted  or  appealed,  and  thereupon  sued  the  process 
used  at  the  common  law,  before  the  making  of  the  said  statute, 
in  the  king's  bench  and  elsewhere,  after  such  removal ;  and 
therefore  it  is  enacted,  "  That  the  said  statute  shall  be  holden 
"  and  kept,  and  put  in  due  execution  in  all  points ;  and  also  that 
**  if  any  such  indictments  taken  before  any  justices  of  the  peace, 
"  or  before  any  other  having  power  to  take  such  indictments  or 
*'  appeals,  or  other  justices  or  commissioners  in  any  county,  fran- 
"  chise,  or  liberty  of  England,  shall  be  removed  before  the  king 
**  in  his  bench  or  elsewhere  by  certiorari  or  otherwise,  then  after 
"  such  removing,  before  any  exigent  awarded  upon  any  such  in- 
"  dictment  or  appeal  in  the  form  aforesaid  taken,  that  presently 
''  after  the  first  writ  of  capias  upon  every  such  indictment  or 
"  appeal  awarded  and  returned,  that  another  writ  of  capias  be 
"  awarded,  directed  to  the  sheriff  of  the  county  whereof  he  that 
"  is  so  indicted  or  appealed,  is  or  was  supposed  to  be  conversant 
"  by  the  same  indictment  or  appeal,  returnable  before  the  king 
*'  in  his  bench  at  a  certain  day  containing  the  space  of  three 
"  months  or  four,  from  the  date  of  the  said  last  writ  of  capias, 
*'  according  to  the  manner  and  form  that  the  justices  of  the  peace, 
"  and  other  in  the  said  first  statute  contained,  ought  to  have  done 
"  before  such  removing  after  the  making  of  the  said  statute ;  and 
"  moreover  to  make  process  according  to  the  effect  and  purport 
"  of  the  said  statute. — And  if  any  such  exigent  be  hereafter 
*'  awarded  upon  any  such  indictment  or  appeal  after  such  re- 
**  moving  against  the  form  aforesaid,  or  any  outlawry  thereon 
"  pronounced,  as  well  the  same  exigent  so  awarded  as  the  out- 
"  lawry  thereupon  to  be  pronounced,  and  every  of  them,  shall  be 
**  holden  for,  none  and  void,  according  as  in  the  said  first  statute 
"  is  more  fully  contained." 

Sect.  124.  It  is  observable,  that  it  seems  to  be  holden  gene- 
rally in  many  {k)  books,  that  every  outlawry  whatever,  on  an  in-  (^)  i  Ed.  4.  i. 
dictment,  or  appeal  against  a  person  living  in  a  county  diffe-  i9  H.  6. 2. 
rent  from  that  wherein  the  court  sits  is  erroneous,  if  no  such  ^'^'  ^'  ^^'  ^^* 
capias,  with  a  command  to  the  sheriff  to  make   proclamation,  Summarj^,  209. 
as,  is  given  by  8   Hen.  6.  c.   10.  were  awarded  to   the  sheriff  F.  Process,  io3. 
of  the  county  wherein  the  party  is  supposed  to  be  conversant,  ^^  ^'  ^'  ^' 
before  the  award  of  the  exigent :  and  there  are  (/)  precedents  (z)  Rastal,  304. 
wherein   outlawries   in    appeals,   originally   commenced   in   the  Vide  19  H.  6.  ?. 
king's  bench,  have  been  reversed  for  want  of  such  a  capias.     Yet  J'  ^^^l'/^*    * 
it  seems,  that  on  the  other  side  it  may  be  probably  argued,  that 
indictments  of  treason  or  felony,  originally  commenced  in  the 
king's  bench  are  expressly  provided  for  by  the  (m)  statute  of  6  (m)  Sup.  s.  120. 
Hen.  6.  c.  1.  which  requires,  *'  That  a  capias,  having  the  space  2  Hale,  195. 
"  of  six  weeks  or  more,  shall  be   awarded   to  the  sheriff  of  the 
*'  county  whereof  the  indictee  shall  be  named ;"  and  this  statute 
is  taken  notice  of  by  that  of  8  Hen.  6.  c.  10.  which  expressly 

enacts. 
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enacts,  ''  that  it  shall  stand  in  its  full  force,"  and  therefore  can- 
not well  be  imagined  to  intend  either  to  supersede  or  repeal  it ; 
especially,  considering  that  it  begins  with  "  justices  of  peace," 
and  makes  no  express  mention  of  the  king's  bench :  and  it  is  a 
(n)  2  Coke,  46.  (n)  general  rule,  in  the  construction  of  statutes,  that  where  things 
of  an  inferior  degree  are  first  mentioned,  those  of  a  higher  dignity 
shall  not  be  included  under  subsequent  general  words.  Also  it 
appears  from  the  preamble  of  10  Hen.  6.  c.  6.  that  neither  in- 
dictments nor  appeals,  removed  into  the  king's  bench  by  certio- 
rari, were  within  the  benefit  of  8  Hen.  6.  c.  10.  before  the  mak- 
ing of  that  statute,  which  expressly  provides  for  indictments  and 
appeals  so  removed  ;  and  there  seems  at  least  as  good  reason, 
that  indictments  and  appeals,  originally  commenced  in  the  king's 
bench,  shall  not  be  taken  to  be  within  the  benefit  of  it.  To 
which  may  be  added,  that  it  seems  to  have  been  admitted  in  the 
(o)3i  Hen. 6.  Year  Book  of(o)  S\  Hen.  6.  that  an  appeal  orignally  commenced 
^^'  in  the  king's  bench  is  within   the  equity  of  6  Hen.  6.   c.  1.   and 

that  an  outlawry  thereon  is  erroneous,  if  there  were  no  capias 
containing  the  space  of  six  weeks  directed  to  the  sheriff  of  the 
county  whereof  the  appellee  is  named,  as  that  statute  requires  ; 
by  which  it  seems  to  be  implied,  that  such  an  appeal  is  not 
within  the  8  Hen.  6.  c.  10.  but  the  6  Hen.  6.  c.  1.  and  that  the 
same  is  still  in  force. 

(p)S.P.  C.  68.  'S'ec^  125.  It  seems  to  have  been  {p)  agreed,  that  by  force  of 

Sum.  209, 210.  these  statutes,  a  capias  shall  be  awarded  into  a  county  palatine, 

foT^^^'  ^^^*  where  the  defendant  is  named  of  any  place  in  such  county,  in 

19  H.  6.  2.  ^'^y  indictment  or  appeal.     And  it  seems,  that  such  capias  shall 

31  H.  6. 11.  be  directed  to,  and  returned  by  the  {q)  chancellor  of  such  county. 

B  CinTorts^22  ^"^  ^^  ^^^^'^  ^^^"  (')  ^^^^'  ^^^^^  ^^  ^^  ^^^^^  "^^  return  it,  the  exigent 
Sed  vide  1  H.  ^i^y  be  awarded,  as  well  as  if  he  had  returned  it ;  because  the 
6. 10.  court  cannot  compel  him  to  return  it ;  and  the  prosecution  might 

io^H*6*^2  ^^  ^^  unreasonably  delayed,  if  the  proceedings  were  to  be  stayed  till 
31  H.  6. 11.  he  should  return  it.  But  (5)  Staundforde  makes  a  quczre,  Whe- 
Con.S.P.C.68.  ther  the  court  of  king's  bench  may  not  enforce  a  return  of  the 

F.  Process,  197.  -^p 
B.Cin.Ports,22.  "^  "  * 
(r)  31  H.  6. 11.     (s)  S.  P.  C.  69.     Vide  Cro.  Car.  252,  253. 

Sect.  126.  If  a  defendant  be  expressly  named  of  the  s^me 

county  wherein  he  is   indicted  or  appealed,  and  be  also  named 

(t)iE.  4. 1.      under  an  alias  dictus  of  another,  it  hath  been  {t)  adjudged,  that 

Dyer"?i4.         there  is  no  need  of  any  capias,  with  a  command  for  proclamation, 

B.  Proclam.  5.     according  to  8  Hen.  6.  c.  10.  because  that  which  comes  under 

S.  P.  C.  68.        the  alias  dictus  is(M)  no  way  traversable  nor  material.     Also  if  a 

8^70."^  ^  defendant  be  named  of  B.  and  late  of  C  there  is  no  {x)  need  of 

(a)S.P.C.68.    any  capias  to  the  sheriff  of  the  county  wherein  C.  lies,  because  it 

F.  Process,  192.  appears  that  the  defendant  is  at  present  conversant  at  B.     But  if 

romp  on,   o  .  ^  defendant  be  named   of  no  certain  place  at  present,  but  only 

late  of  B.  and  late  of  C.  and  late  of  D.  &c.  being  all  of  them  in 

counties   different  from  that  wherein  the  prosecution  is  com- 

iy)  Sum.  210.     menced,  a  capias  shall  go  to  the  sheriff  oi{y)  every  one  of  those 

2  Hale,  196.       counties. 

Sect.  127.  Notwithstanding  the  words  are  express,  "  that  any 
'*  outlawry  pronounced  contrary  to  the  directions  of  the  statutes 

**  shall 
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"  shall  be  void ;"  yet  it  seems  to  be  agreed,  (z)  that  it  is  not  to  (s)  39  H.  6. 1. 
be  taken  to  be  utterly  void,  but  only  voidable  by  writ  of  error.        B.  Utlag.  34. 

Error,  16. 
19  H.  6.  2.     F.  Error,  26.     C.  Eliz.  179.     3  Coke,  59.     Plowden,  137.     Hob.  166.     1  Burrow,  641. 

t  By  the  statute  31  Eliz.  c.  3.  which  settles  the  form  of  pro-  Three prodama- 
ceedings  in  outlawry  in  civil  cases,  it  is  recited,  "  that  for  the  n,ade^ilf^*  ^^ 
avoiding   of  secret   outlawries  in   actions   personal  against   the  every  action 
queen's  subjects  having  known  places  of  their  dwellings,  by  rea-  personal, w)ierc- 
son  that  proclamations  are   made  in   the  county-courts,   and   in  "^^^f^halfbe 
quarter-sessions,  which   are  places  remote  from  their  dwellings,  awarded,  &c. 
and  thereby  they  have  not   any  convenient  notice  of  such   suits  3i  Eliz.  c.  9. 
against  them ;"    and  enacted,   "  That  in  every  action  personal  ^^^^^^'  ^^^• 
"  wherein  any  writ  of  exigent  shall  be  awarded  out  of  any  court, 
"  in  or  after  the  Term  of  Easter  next  coming,  one  writ  of  procla- 
"  mation  shall  be  awarded  and  made  out  of  the  same  court,  hav- 
"  ing  day  of  teste  and  return  as  the  said  writ  of  exigent  shall  have, 
'*  directed  and  delivered  of  record   to  the  sheriff  of  the  county 
"  where  the  defendant  at  the  time  of  the  exigent  so  awarded  shall 
"  be  dwelling,  which  writ  of  proclamation  shall  contain  the  effect 
**  of  the  same  action:  and  that  the  sheriff  of  the  county  unto 
"  whom  any  such  writ  of  proclamation  shall  be  directed,   shall 
'*  make   three  proclamations   in  this    form    following,   and   not 
**  otherwise,  that  is  to  say,  one  of  the  same  proclamations  in  the  ^  jj^j,  5  ^  5^ 
'*  open  county-court,  and  one  other  of  the  same  proclamations  to 
*^  be  made  at  the  general  quarter-sessions  of  the  peace,  in  those 
*'  parts    where  the  party  defendant  at   the  time  of  the  exigent 
'*  awarded  shall  be  dwelling;  and  one  other  of  the  same  procla- 
"  mations  to  be  made,  one  month  at  the  least  before  the  quinto 
"  exact,  by  virtue  of  the  said  writ  of  exigent,  at  or  near  to  the 
"  most  usual  door  of  the  church  or  chapel  of  that  town  or  parish 
**  where  the  defendant  shall  be  dwelling  at  the  time  of  the  said 
"  exigent  so  awarded  ;  and  if  the  defendant  shall  be  dwelling  out  of 
"  any  parish,  then  in  such  place  as  aforesaid  of  the  parish,  in  the 
**  same  county,  and  next  adjoining  to  the  place  of  the  defendant's 
"  dwelling;  and  upon  a  Sunday  immediately  after  divine  service 
"  and  sermon,  if  any  sermon  there  be  ;  and  if  no  sermon  there 
"  be,  then  forthwith  after  divine  service  :  and  that  all  outlawries 
*'  had  and  pronounced  after  the  end  of  next  Easter  Term,  and 
"  no  writs  of  proclamations  awarded  and  returned,  according  to 
"  the  form  of  this  statute,  shall  be  utterly  void  and  of  none  effect; 
''  and  that  the  officer,  in  whose  office  such  writs  of  exigent  and  Utlawry  Br.  34. 
"  proclamation  shall  be  made,  shall  and  may  take  such  fees  as  by 
"  the  statute  6  Hen.  8.  c.  4.  is  limited  and  appointed  in  that  be- 
"  half,  and  no  greater  fees  in  any  wise  :  and  that  the  sheriff  for 
'*  making  of  the  proclamation,  at  or  near  to  the  church  or  chapel 
"  door,  as  is  aforesaid,  shall  have  twelvepence." 

t  And  by  the  statute  4  and  5  William  and  Mary,  c.  22.  s.  4.  it  A  proclamation 
is  recited,"  That  whereas  it  is  agreeable  to  justice,  that  proceed-  at  the  time  of  the 
ings  to  outlawries  in  criminal  causes  should  be  as  public  and  no-  rilf^les"to'^bT' 
torious  as  in  civil  causes,  because  the  consequences  to  persons  delivered  three 
outlawed  in  criminal  causes  are  more  fatal  and  dangerous  to  months  before 
them  and  their  posterities,  than  in  any  other  causes  ;"  and  enacted, 
**  That  upon  the  issuing  of  any  exigent  out  of  any  of  their  ma- 
*'  jesties  courts,  against  any  person  or  persons  for  any  criminal 

"  matter. 
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"  matter,  before  judgment  or  conviction,  there  shall  also  issue 
"  a  writ  of  proclamation,  bearing  the  same  teste  and  return,  to 
"  the  sheriff  or  sheriffs  of  the  county,  city,  or  town  corporate, 
"  where  the  person  or  persons  in  the  record  of  the  said  pro- 
"  ceedings  is  or  are  mentioned  to  be  or  inhabit,  according  to  the 
"  form  of  the  statute  31  Eliz.  c.  3.  which  writ  of  proclamation 
"  shall  be  delivered  to  the  said  sheriff  or  sheriffs  three  months 
"  before  the  return  of  the  same." 

And  upon  these  statutes  the  following  points  have  been  ad- 
judged : 

Rex  V.  Barring-  i*  FiRST,  That  a  capias  CUM  proclamatione  commanding  the 
ton,  3  Term       prisoner    "  to  appear  before  the  justices  at  the  return  of  the 

Rep.  501.  It         '^yy    '  ^^  c        -^  ^r.  i    u'        4.  J 

Rex  V.  Yendall,  writ,  IS  erroneous,  tor  it  ought  to  command  him  to  render 
4  Term  Rep.  himself  to  the  sheriff  on  or  before  the  day  when  he  was  exacted, 
^^^*  so  that  the  sheriff*  might  have  his  body  before  the  justices  on  the 

return. 

Reynolds  v.  f  SECONDLY,  That  the  capias  utlagatum  and  the  sheriff's  re- 

Re ''"srs  ^^'^"'  ^"^"  ^^  ^^  ™"^^  ^^  ^^^^  ^^^^  ^^^  ^^^^^  ^^  ^^^  exigents. 
Rex  t).  Yendall,       f  THIRDLY,  That  it  is  sufficient  if  it  appear  on  the  record  that 
\J^^^  ^^P*       the  writ  of  proclamation  was  delivered  to  the  sheriff  three  months 
before  the  return  of  it,  although  it  be  not  so  expressly  alleged. 

Wilkes'  case,  *f*  FOURTHLY,  That  in  an  Outlawry  after  conviction  for  a  mis- 

4  Burr.  2559.  demeanour  in  publishing  a  libel,  no  proclamation  is  necessary, 
ca^e^'sVem  either  by  the  common  law  or  by  the  above  statutes ;  and  it  seems 
Rep.  500.  to  be  the  same  on  a  outlawry  after  conviction  in  felony. 

Rex  V.  Wilkes,  f  FiFTHLY,  That  in  the  description  of  the  county  court  at 
^^"Ju'^^^f*      which  an  outlaw  is  exacted,  after  the   words,  "  at  my  county 

and  the  autho-  »»     i        i  i   i  i  i     i     i  /-     i  \      c  i 

rities  there  cited,  court    should  be  added  the  name   oi  the   county ;  and  aiter  the 
word  "  held"  should  be  added  ''  for  the  county  of,  &c."  naming 
the  county  for  which  the  court  was  held ;  and  therefore  where 
in  a  record  of  outlawry  in  Middlesex,  the  sheriff  stated  "  at  my 
"  county  court"  without  saying  *'  of  Middlesex,"  and  that  it  was 
"  held  at  the  house,  &c."  without  adding  the  words  "  for  the 
"  county  of  Middlesex"  after  the  word  "  held,"  the  outlawry  was 
(t) Rex «.  Bar-   reversed:  but  in   a  later  case  (f),  on  an  outlawry  for   felony, 
nngton,  STerra  ^jjere   this  objection   was   taken,  viz.  that  in   the  sheriff's  re- 
turn  to  the  capias  cum  proclamatione,  it  was  only  said  "  m  my 
"  county  court"  without  adding  the  name  of  the  county,  or  shew- 
ing that  the  place  where  it  was  held  was  in  the  county,  it  seems 
to  be  doubted  whether  in  any  return  made  by  a  sheriff'  any  tech- 
See  4  Burr.        nical  form  of  words  is  necessary.     This  objection  has  however 

5  Term  Rep  prevailed  in  a  great  variety  of  cases  :  and  in  cases  of  outlawry 
204.  *      the  most  scrupulous  exactness  is  still  required. 

Rexv.  Almon,        f  SixTHLY,  That  the  sheriff  must  state  in  his  return  to  the 

5  Term  Rep.      -^j^t  Qf  exigent  the  day  and  year  of  each  exaction  ;  and  therefore 

^*  if  such  a  return  state,  that  on  such  a  day  "  in  the  thirtieth  year 

of  the  reign,  &c."  he  exacted  the  defendant  a  third   time  ;  that 

2RolI  \br  802   ^ft^^^^ards  on  such  a  day  (omitting  the  year)  he  exacted  him  a 

2  Hale^203.       fourth  time;  and  that  afterwards  on  such  a  day  "  in  the  thirtieth 

Crosses'  case,  year  aforesaid  he  exacted  him  a  fifth  time,  the  outlawry  is  erro- 
Hardres,6.  j^^^jus . 
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neous ;  for  in  a  record  of  outlawry  it  is  necessary  to  state  the 
year  of  the  king's  reign  in  which  every  exaction  happened ; 
though  that  is  not  required  in  other  records. 

t  Seventhly,  That  if  a  writ  of  capias  cum  proclamatione  Rex  v.  Barring- 
command  the  sheriff  to  take  the  defendant  *'  and  have  his  body  ton,  3  Term 
*'  before  the  justices  at  the  general   sessions  of  the  peace  next     ^^* 
"  after  the  first  of  February  next  ensuing,  &c.  at  which  said  ge- 
*'  neral  sessions  of  the  peace  hold  en  for  the  county  aforesaid,  to 
*'  wit,  on  Monday  the  twenty-fifth  day  of  February,  &c. ;"  and  it 
appears  by  the  sheriff's  return  to  the  exigi facias  that  the  defend- 
ant was  a  fifth  time  exacted  on  the  twenty-first  day  of  February 
in  the  same  year,  the  outlawry  thereon  is  erroneous,  for  he  has  a 
day  given  in  court  after  the  outlawry  pronounced. 

t  Eighthly,  That  a  capias  cum  proclamatione  requiring  the  Rex  v.  Yendall, 
sheriff  to  proclaim  the  party  "  in  open  court,  in  the   sheriff's  f  Term  Rep. 
county,"  without  saying  ''  county  court,"  is  good  ;  and  that  in  ^^^' 
his  return  to  this  writ  he  need  not  allege  that  the  persons  pro- 
claimed "  did  not  appear  and  render  themselves" ;  but  that  in 
his  return  to  the  exigent  this  must  be  alleged. 

*f-  Ninthly,  That  the  names  of  the  coroners  need  not   be  Rex  v.  Yendall, 
subscribed  to  the  judgment  of  outlawTy ;  for  it  is  sufficient  if  it  ^  '^^^  ^^P- 
appear  that  the  judgment  was  given  by  them. 

f  Tenthly,  That  it  need  not  appear  that  the  writs  of  capias  Rex  v.  Yendall, 
or  exigent  were  sealed  by  the  justices  of  oyer  and  terminer.  f  Term  Rep. 

t  Eleventhly,   That  where   the  exigent  is   directed   to   a  Rex  v.  Wilkes, 
sheriff  consisting  of  two  persons,  as  in  the  county  of  Middlesex,  ^  -Burr.  2560. 
saying  in  the  return  that  the  defendant  was  exacted    "  at  mi/ 
county  court,  &c."  it  is  good. 

fTwELFTHLY,  That  if  the  sheriff's  return   state  the   place  Rex  u.  Wilkes, 
where  the  county  court  was  held  in  the  first  exaction,  he  may,  in  "*  Burr.  2560. 
the  second,  third,  fourth,  and  fifth  exaction,  say  "  at  my  court 
"  held  at  the  same  place,  &c." 

t  Thirteenthly,  It  seems  also,  that  the  second  capias  issued  Rex  v.  Davis, 
in  pursuance  of  the   8  Hen.  6.  c.  10.  must  have  three  of  four  ^  B""-  ^^^• 
months  between  the  teste  and  the  return,  according  to  the  direc- 
tion of  that  statute  ;  and  that  if  it  appear  by  the  record  that  this 
writ  had  only  fifteen  days  between  its  teste  and  return,  the  out- 
lawry is  erroneous. 

t  FouRTEENTHLY,  It  scems  also,  that  if  a  capias  cum  procla-  Rex  v.  Davis, 
matione,  issued  according  to  the  statute  31  Eliz.  c.  3.  be  tested^  ^^^^•^^^' 
and  returned  on  the  same  day,  the  outlawry  is  erroneous. 

As  to  the  Third  Point,  viz.  What  is  particularly  required  in 
the  award  of  process  of  outlawry  against  the  principal  and  the 
accessary. 

Sect.  128.  It  is  recited  by  the  statute  of  Westminster  the  first, 
c.  14.  **  That  it  had  been  used  in  some  counties  to  outlaw  per- 
sons being  appealed  of  commandment,  force,  aid,  or  receipt, 
within  the  same  time  that  he  which  he  is  appealed  for  the  deed 

is 
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is  outlawed:"  and  thereupon  it  is  provided,  "That  none  be 
"  outlawed  upon  appeal  of  commandment,  force,  aid,  or  receipt, 
"  unless  he  that  is  appealed  of  the  deed  be  attainted ;  so  that 
"  one  like  law  be  used  therein  through  the  realm  :  nevertheless  he 
'*  that  will  so  appeal,  shall  not,  by  reason  of  this,  intermit  or  leave 
"  off  to  commence  his  appeal  to  the  next  county  against  them, 
"  no  more  than  against  their  principals  which  be  appealed  of  the 
"  deed,  but  their  exigent  shall  remain,  until  such  as  be  appealed 
"  of  the  deed  be  attainted  by  outlawry  or  otherwise." 

In  the  construction  of  this  statute  the  following  particulars 
seem  most  remarkable : 

Sect.  129.  First,  That  it  seems  to  he  (a)  agreed,  that  it  ex- 
tends as  well  to  indictments  as  to  appeals,  not  only  because  the 
word  (6)  "  appeal"  in  the  statute  may,  in  a  large  sense,  be  taken 
for  an  accusation  in  general,  but  because  indictments  are  certainly 
as  much  within  the  reason  of  the  statutes  as  appeals ;  and  the 
common  law,  for  the  (c)  settling  whereof  this  statute  was  made, 
did  (d)  not  make  any  distinction  in  this  respect  between  appeals 
and  indictments. 

Sect.  130.  Secondly,  That  it  seems  also  to  be  (e)  agreed, 
that  wherever  some  of  the  defendants  are  expressly  charged  as 
principals,  and  others  as  accessaries,  before  the  award  of  the 
exigcfit,  the  outlawry  thereon  of  those  charged  as  accessaries, 
cannot  be  but  traversable ;  because  it  appears  upon  the  record, 
that  the  exigent  issued  contrary  to  the  directions  of  the  statute. 
But  if  several  be  outlawed  on  a  writ  of  appeal,  which  (f) 
chargeth  them  all  alike,  without  any  distinction,  I  (g)  see  not 
how  any  advantage  can  be  taken  of  the  appellant's  not  having 
pursued  the  statute  since  it  appears  not  but  that  he  might  have 
charged  them  all  as  principals. 

Sect.  131.  Thirdly,  That  it  is  holden  both  by  (A)  Staund- 
forde,  (/)  Coke,  and  (k)  Hale,  that  if  an  appellant  take  out  the 
exigent  at  the  same  time  against  all  the  defendants,  he  must,  when 
they  appear,  count  against  them  all  as  principals,  and  shall  be 
concluded  to  count  against  some  as  principals,  and  others  as  ac- 
cessaries, because  he  has  taken  out  such  process  against  them 
which  is  erroneous,  where  all  are  not  principals.  But  granting 
that  an  exigent  taken  out  at  the  same  time  against  all  the  defend- 
ants, appear  to  have  been  erroneous,  when  by  the  declaration  it 
appears  that  some  of  the  defendants  are  accused  only  as  accessa- 
ries, and  therefore  ought  not  to  have  had  an  exigent  awarded 
against  them,  till  the  principal  had  been  attainted  ;  yet  seeing  this 
is  only  an  error  in  the  process  to  bring  in  the  defendant,  and  all 
such  errors  are  salved  by  an  appearance,  as  the  law  seems  to  be 
now  settled,  and  hath  been  more  fully  shewn,  sections  107,  &c. 

It  seems  (/)  questionable  at  this  day,  whether  an  appellant  may 
y.  where  it  ap-  "^^  ^^  ^^  liberty  to  declare  as  he  pleases  against  defendants  ap- 
pears that  per-    pearing  on  such  an  exigent?    However  it  is  certainly  safest (w) 

sons  appealed  and 

as  accessaries, 

and  brought  in  by  exigent,  were  still  proceeded  against  as  accessaries.     See  also  43  E.  3.  17,  18.  35. 

44  Assize,  16.     B.  Appeal,  7.     B.  Exigent,  44.  F.  Forfeiture,  14.    (m)  B.  Appeal,  107.    20  E.  3. 7. 


(a)  Sum.  210. 
2  Hale,  200. 

2  Inst.  183. 
S.  P.  C.  46.  69. 

(b)  9  Co.  119. 

(c)  S.  P.  C.  44. 
46.  69. 

(d)  Bract.  127, 
128. 
Britton,  s.  5. 

2  Inst.  183. 

(e)  43  E.  3.  17, 
18.  34. 

44  Assize,  16. 
Rastal,  48. 
(/)Sum.  210. 
2  Hale,  200. 
2  Inst.  183. 
S.  P.  C.  46. 
70.148. 
(g)  Vide  43  E. 
3.  17, 18.  34. 
44  Assize,  16. 
B.AppeaI,7.79. 
B.Hale  Exig.44. 
F.Forfeiture,14. 

(fe)  S.  P.  C.  46. 
70.  . 

(i)  2  Inst.  183. 
(k)  Sura.  210. 
2  Hale,  200. 
The  principal 
authorities  in 
the  old  books  for 
the  maintenance 
of  this  opinion 
seem  to  be 
7  H.  4.  27. 
F.  Corone,  80. 
20  E.  3.  7. 
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and  most  adviseable  for  an  appellant,  when  he  comes  to  the  exi- 
gent, to  shew  which  of  the  defendants  he  intends  to  charge  as 
principals,  and  which  of  them  accessaries,  and  to  take  out  the 
exigent  against  the  former  only,  and  a  capias  against  the  others. 

t  But  it  hath  been  determined,  that  if  one  exigent  be  awarded  Rex  v.  YcndaJI, 
against  the  principal  and  accessary  together,  it  is  error  only  as  to  4  Term  Rep. 
the  accessary. 

Sect.  132.  Fourthly,  That  it  seems  the  better  (n)  opinion,  («)  2  Institute, 
that  where  there  are  more  than  one  principal,  the  exigent  ought  J^^-  „  p  ^ 
not  to  issue  till  all  of  them  are  attainted.  624* 

2  Hale,  200, 
201.     Plowden,  29.  dubitatur,  7  Hen.  4.  pi.  36.    B.  Appeal,  22.  contra.  F.  "  Exigent,"  4. 


CHAP.  XXVIII. 

OF  ARRAIGNMENT  IN  GENERAL. 

Having  shewn  in  what  manner  a  person  under  a  criminal 

accusation  is  to  be  brought  into  court;  I  shall,  in  the  next  place,  g^^'*^' 

endeavour  to  shew  in  what  manner  he  is  to  be  arraigned  or  put 
upon  his  trial. 

And  this  I  shall  consider, 

1.  As  it  relates  to  all  criminals  in  general; 

2.  As  it  relates  to  principal  and  accessaries  in  particular. 

As  to  the  Arraignment  of  all  criminals  in  general. 

Having  already  shewn  in  the  twenty-fifth   (a)  chapter   that  (a)  Sect.  15. 
regularly  the  court  will  not  arraign  a  man  upon  an  indictment 
while  an  appeal  for  the  same  crime  is  depending  against  him;  (l) 

I  shall  here  consider  only  the  following  particulars  : 

1 .  In  what  manner  a  criminal  is  to  be  arraigned . 

2.  Whether  the  omission  of  it  will  be  error. 

3.  Where  a  person  shall  be  arraigned  upon  several  appeals  or 
indictments. 

As  to  the  first  particular,  viz.  In  what  manner  a  criminal  is  to 
be  arraigned  :  I  shall  observe, 

Sect. 

(1)  The  court,  while  the  mode  of  proceeding  by       the  statute  of  3  Hen.  7.  c.  1.  the  justices  were  or- 
appeal  existed,  was  not  peremptorily  bound  to  sus-       dared  to  proceed  to  try  the  prisoner  upon  an  in- 
pend  the  arraignment  upon  the  indictment,  but       dictment  of  murder  or  manslaughter,  although  the 
would  exercise  its  discretion  according  to  the  cir-       year  limited  for  the  appeal  was  not  expired, 
curastances  of  the  case,  4  Coke,  45.  b.  47.  and  by 
VOL.  II.  F    F 
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(b)  3  Inst.  34. 

2  Inst.  315. 
Mir.  c.  5.  s.  54. 

(c)  Bracton, 
137.  p.  3. 
Britton,  14. 17. 
Fleta,!.  I.e.  31. 

(d)  Bract.  137. 

3  Inst.  34,  35. 
Summary,  212. 
2  Hale,  219. 
Kelynge,  10. 

(e)  F.  Cor.  432. 
S.  P.  C.  133. 
(/)  3  Inst.  34, 
35. 

Summar3',  212. 
2  Inst.  315. 
Britton,  14. 17. 


(g)  Agreed  by 
all  the  judges 
in  the  Lord 
Stafford's  case. 
Kaymond,  408. 


Sect.  1.  First,  That  every  person  at  the  time  of  his  arraign- 
ment, ought  to  be  used  with  all  the  {b)  humanity  and  gentleness 
which  is  consistent  with  the  nature  of  the  thing,  and  under  no 
other  terror  or  uneasiness  than  what  proceeds  from  a  sense  of  his 
guilt,  and  the  misfortune  of  his  present  circumstances  ;  and  there- 
fore ought  not  to  be  brought  to  the  bar  in  a  contumelious  man- 
ner ;  as  with  his  (c)  hands  tied  together,  or  any  other  mark  of 
ignominy  and  reproach  ;  nor  even  with  fetters  on  {d)  his  feet,  unless 
there  be  some  danger  of  a  rescous  or  escape.  It  seems  indeed 
to  have  been  holden  by  (e)  some,  that  this  is  a  particular  privilege 
of  persons  in  holy  orders  ;  but  it  seems  the  if)  better  opinion, 
that  the  law  makes  no  distinction  in  this  respect  between  them 
and  laymen.  (2) 

Bracton,  137.     S.  P.  C.  133.    Kelynge,  10.     8  Modern,  83. 

Sect.  2.  Secondly,  That  there  is  no  necessity  that  a  prisoner 
at  the  time  of  his  arraignment  hold  up  his  hand  at  the  bar,  or  be 
commanded  so  to  do ;  for  this  is  (g)  only  a  ceremony  for  making 
known  the  person  of  the  offender  to  the  court ;  and  if  he  answer 
that  he  is  the  same  person,  it  is  all  one.  (3) 

Sect.  3.  Thirdly,  That  on  every  indictment  the  arraignment 
must  be  in  English,  by  virtue  of  37  Edw.  3.  c.  15.  by  which  it  is 
enacted,  "  That  all  pleas  which  shall  be  pleaded  in  any  courts 
"  whatsoever,  before  any  of  the  king's  justices  whatsoever,  or  in  his 
*'  other  places,  or  before  any  of  his  other  ministers  whatsoever,  or 
**  in  the  courts  and  places  of  any  other  lords  whatsoever,  within 
**  the  realm,  shall  be  pleaded,  shewed,  defended,  answered,  de- 
"  bated,  and  judged  in  the  English  tongue,  and  entered  and  in- 
"  rolled  in  Latin." 


(h)  1  Sid.  324 

2  Jones,  210. 

C.  Eliz.  69. 

1  Salkeld,  61. 

(i)  As  in  the 

case  of  Smith 

and  Bowen, 

Mich.  7  Ann. 

and  that  of 

Widdrington 

and  Charton,  Trin.  11  Ann 


But  it  seems  to  have  been  always  taken,  that  appeals  are  not 
within  this  statute,  but  that  they  are  to  be  arraigned,  and  the 
plea  of  the  defendant  to  be  read,  in  (A)  French,  in  the  same  man- 
ner as  anciently.  And  thus  I  have  often  known  it  done  in  my 
own  (i)  experience  ;  but  upon  what  reason  this  difference  between 
appeals  and  all  other  prosecutions  is  grounded,  I  have  never 
heard. 

10  Modem,  86.  and  that  of  Reeve  and  Trundal,  Pas.  3  Geo.  1. 

t  Now  by  4  Geo.  2.  c.  26.  explained  by  6  Geo.  2.  c.  6.  and 
14.  "  All  proceedings  whatsoever  in  any  courts  of  justice  in 
"  England,  and  in  the  court  of  exchequer  in  Scotland,  which 
"  concern  the  law  and  administration  of  justice,  shall  be  in  the 
"  English  tongue  and  language  only,  and  not  in  Latin  or  French, 
**  or  any  other  tongue  or  language  whatsoever." 

(fc)  2  Jon.  210.  Sect.  4.  Fourthly,  (/c)  That  an  appeal  in  the  king's  bench 
1  Siderfin,  324.  ouffht  to  be  arraigned  on  the  plea-side,  unless  it  come  in  by  cer- 
is^^^^^^'^'-  tiorari 


(2)  In  Layer's  case,  A.  D.  1722,  a  difference 
was  tiiken  between  the  time  of  arraignment  and  the 
time  of  trial ;  and  accordingly  the  prisoner  stood 
at  the  bar  in  chains  during  the  time  of  his  arraign- 
ment.    6  State  Trials,  230.     8  Mod.  83. 


(3)  This  ceremony  of  holding  up  the  hand  is  not 
required  in  the  case  of  a  peer.  4  State  Trials, 
211.  508. 
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tiorarip  in  which  ca^e  it  is  said,  that  it  ought  to  be  arraigned  on 
the  crown-side. 

Sect.  5.  Fifthly,  That  where  a  writ  of  appeal  is  abated,  the 
prisoner  shall  not  (/)  be  arraigned  on  the  count  at  the  suit  of  the  (0  Style,  7. 
party,  because  the  count  depends  upon  the  writ,  and  that  being 
determined,  all  (m)  falls  to  the  ground.     Yet  it  seems  certain,  (m)B.App.  44. 
that  if  the  writ  were  good,  the  appellee  may  in  many  cases  be  4  H.  6.  i6. 
arraigned  at  the  suit  of  the  king  upon  the  count,  as  hath  been  /A^ggcf 'g  ^^  \^' 
more  fully  shewn,  Chapter  twenty-three,  (f) 

As  to  the  second  particular,  viz.  Whether  the  omission  of  an 
arraignment  will  be  error. 

Sect.  6.  It  is  said  in  the  third  (w)  Modern  Report,  that  an  („)  3  Mod.  265. 
attainder  of  high  treason  was  reversed  for  this  and  other  errors.  Raymond,  408. 
Neither  do  I  find  any  precedent  of  an  attainder  in  Coke's  Entries,  2Hale,2i7,2i8. 
on  an  indictment  of  (0)  treason  or  (p)  felony,  in  which  it  is  not  350  36 1."** 
expressed  either  in  these  words,  "  ad  barram  hie  ductus  in  pro-  (7))'co.  Ent. 
*'  pria  persona  sua  committitur  mareschallo,  S)C.  et  statim  de  prce-  J^^.  354, 355, 
"  missis/'  in  case  of  felony,  or  "  de  altis  proditionibus,"  in  case  of  '^^^'  '^^^'  ^^^' 
high  treason,  "  ei  superius  impositis  allocutus  qualiter  se  velit  inde 
*'  acqidetare  dicit,  S^c.''  or  in  words  (  q)  tantamount :  and  therefore  (?)  I^ast.  42. 
it  is  certainly  safest  to  express  it  in  every  record  of  such  attainder, 
where  the  party  appears  and  is  condemned,  whether  upon  con- 
fession or  verdict,  or  standing  mute,  &c.     Yet  I  find  it  wholly  (^)  ^^-  ^"*'  ^^ 
omitted  in  every  attainder  upon  an  (r)  appeal  in  Coke's  Entries,  (")  Rastal,  47 
and  much  oftener  (s)  omitted  than  expressed  {t)  in  such  attainders  to  55.  47.'52. 
inRastal.  (t)  Rast.  42. 53. 

As  to  the  third  particular,  viz.  Where  a  person  shall  be  arraigned 
upon  severalappeals  or  indictments. 

Sect.  7.  It  seems,  that  by  the  common  law,  if  a  man  be  ap- 
pealed of  divers  robberies  at  the  suit  of  divers  persons,  he  may  be  (")  ^  ^-  "*•  ^^' 
severally  (//)  arraigned  on  each  appeal,  and  then  severally  tried  on  s."p."c.?6. 107. 
each,  that  each  appellant  may  be  equally  intitled  to  the  restitution  I60. 
of  his  goods,  upon  the  conviction  of  the  appellee.  F-  Cor.  26,  27. 

And  in  like  manner  at  this  day  a  person  charged  with  several 
{x)  indictments  of  robbery  at  the  prosecution  of  several  persons,  (^)  S.  P.  C.  66. 
may  be  severally  arraigned  and  tried  on  each  indictment ;  because  2^^Se^^''>o^^' 
the  prosecutor,  since  the  statute  of  21  Hen.  8.  c.  11.  is  intitled 
to  a  restitution  of  his  goods  upon  a  conviction  of  such  an  indict- 
ment, in  the  same  manner  as  the  plaintiff  is  upon  a  conviction  in 
an  appeal. 

And  it  is  holden  both  by  (3/)  Staundforde  and  (z)  Hale,  that  (y)  S.  P.  C.  66. 
even  a  person  attainted  of  robbery  at  the  suit  of  one  person,  may  ^J}^^^q^^'' 
be  arraigned  and  tried  at  the  suit  of  another,  if  such  suit  were  («)  f.  Cor.  379. 
commenced  before  the  attainder :  But  qucsre  ;  for  of  the  autho-  7  H.  4. 3i. 
rities  cited  for  the  maintenance  of  this  opinion,  two  (a)  seem  to  f^x'/Ed^Xi/" 
be  directly  against  it ;  and  the  {b)  other,  which  seems  most  to  Ab.  F.  Cor'one," 
the  point,  does  not  come  up  to  it.  26,  27. 

Sect.  ^^^  '*'*  ^^vf.  4. 
44. 
Ab.  F.  Co.  95.     See  also  c  23.  s.  53.  and  the  chapter  concerning  the  plea  of  Autrefoits  Convict  and 
Attaint. 

F    F   2 
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(c)  S.  P.  C.  66.  Sect.  8.  It  is  made  a  qutcre  by  (c)  Staundforde,  whether  a  pri- 
soner before  his  attainder  shall  answer  to  divers  appeals  of  death 
or  rape,  in  the  same  manner  as  in  case  of  robbery. 


CHAP.  XXIX. 


1  Hale,  c.  55 
and  56. 
4  Com.  c.  3. 
Foster  Disc.  3. 


(d)  Sum.  219. 
3  Inst.  139. 
Keilway,  107. 
F.  Corone,  80. 

(e)  7  H.  4.  27. 
F.  Corone,  80. 
176.  285. 
(/)Lamb.b.2. 
c.  7.  f.  291. 

26  Assize,  52. 
B.  Corone,  104. 
F.  Corone,  196. 
Crompton,  42. 
S.  P.  C.  43. 
(g)Seethe  books 
abovecited,  and 
Summary,  219. 


OF  THE  PRINCIPAL  AND  ACCESSARY. 

And  now  I  am  in  the  second  place  to  consider  the  nature  of 
Arraignment,  so  far  as  it  particularly  relates  to  Principals 
and  Accessaries. 

For  the  better  understaiiding  whereof,  it  may  not  be  improper 
to  consider. 

1.  In  what  cases,  in  judgment  of  law,  a  man  shall  be  said  to 
be  a  principal,  and  in  what  cases  he  shall  be  said  to  be  an  acces- 
sary. 

£.  Where  he  shall  be  adjudged  an  accessary  before  the  fact. 

3.  Where  an  accessary  after  the  fact. 

Sect.  1.  And  First,  For  the  better  understanding  in  what 
cases  a  man  shall  be  said  to  be  a  principal,  and  in  what  an  acces- 
sary, having  premised,  that  where  a  felony  is  committed  by  divers 
persons,  the  (d)  same  man  may  be  a  principal  and  accessary  in  it, 
and  so  charged  in  the  (e)  same  indictment  or  appeal ;  as  where 
A.  commands  B.  to  kill  C.  and  afterwards  actually  joins  with  him 
in  the  fact :  and  having  also  farther  premised,  that  it  is  agreed  by 
all  the  books,  that  the  man  may  be  an  accessary  after  the  fact,  by 
(f)  receiving  one  who  was  an  accessary  before,  as  well  as  by  re- 
ceiving a  principal;  and  that  there  seems  to  be  the  same  (g) 
reason,  that  a  man  may  be  an  accessary  before  the  fact,  by  pro- 
curing another  to  be  in  such  manner  an  accessary  to  the  princi- 
pal : 

I  shall  endeavour  to  shew, 

1 .  In  what  offences  there  can  be  no  accessaries,  but  all  must 
be  principals,  if  any  way  guilty. 

2.  Where  those  who  only  abet  a  fact,  shall  be  esteemed  as  much 
principals  in  it  as  those  who  actually  do  it. 

3.  Where  those  who  are  actually  absent  when  a  fact  is  com- 
mitted may  be  esteemed  principals  in  it. 

4.  Where  one  shall  be  adjudged  a  principal  in  an  offence  against 
a  statute. 

5.  W^hether  the  offence  of  an  accessary  can  ever  rise  higher 
than  that  of  the  principal. 

As 


I 
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As  to  the  first  particular,  viz.  In  what  offences  there  can  be  no 
accessaries,  but  all  must  be  principals,  if  any  way  guilty. 

Sect,  I,    It  seems    to    have   been   always  an    uncontroverted  Foster, 341. 
maxim,  that  there  can  be  no  accessaries  in  (A)  high  treason,  or  (z)  (h)  3  Inst.  20, 

tiespass.  Dalison.ie. 

Sum.  215.  1  Hale,  613.  12  Coke,  81,  82.  2  Tnst.  183.  B.  Trea.  19.  3  H.  7.^0.  F.  Cor.,  55. 
19  H.  6.  47.  S.  P.  C.  3.  40.  B.  Cor.  l35.  Daltoii,  c.  108.  Crompton,  42.  Coke  Lit.  57. 
(0  1 2  Coke,  81,  82.     2  Inst.  183.     B.  Rape,  3.     Coke  Lit.  57.     1  Hale,  613. 

Also  it  seems  to  have  been  always  agreed,  that  whatsoever  will 

make  a  man  an  accessai-y  before  in  felony,  will  make  him  a  prin-  (k)  19  H.  6. 47. 

cipal  in  (k)  high  treason  and   trespass;  as  (/)  battery,  (m)  riot,  B. Treason, 9. 

rout,  (n)  forcible  entry,  and  even  in  (o)  forgery,  (1)  and  {p)  petit  ^'in^^^iss. 

larceny.     And  therefore,  wherever  a  man  commands  another  to  (l)  38  Assize. 

commit  a  trespass,  who  afterwards  commits   it  in  pursuance  of  Keilway,  55. 

1  1     1      /    X  1  4.     u  (m)  Co  Lit.  57. 

such  command,  he  (^)  seems  by  necessary  consequence  to  be  as  )„)  Co.  Lit.  57. 

guilty  of  it,  as  if  he  had  done  it  himself.    From  whence  it  follows,  f.  Card.  99. 
that  beinsf,  in  iud£;mentof  law,  a  principal   offender,  he  may  be  (o)  Moor,  666. 
^  •    J         J    r         J  ^   X         -1^      1     r  \  •   \      r   *U  ^1       lSiderfin,312. 

tried  and   tound   (r)  guilty  before   any  trial  or   the  person  who  (p)c.EJiz.750. 

actually  did  the  fact.  (2)  2  Inst.  183. 

12  Coke,  81. 
Con.  Summary,  223.      1  Hale,  616.       (9)  Moor,  787.      Summary,  217.      Plowden,  475.     Vide  infra, 
s.  7.     F.  Cor!  314.  433.     S.  P.  C.  41.     Qu.  Moor,  53.       (/■)  B.  Tres.  256.     1  Lev.  124.     29  Ass.  59. 
F.  Assize,  291.     Con.  27  Assize,  4.     Qu.  Vaugh.  115,  116. 

Sect.  3.  It  was  formerly  a  (s)  question,  whether  the  same, re-  (s)  Dyer,  296. 

ceipt  of  an  offender,  which  will  make  the  receiver  an  accessary  o^i^^'^^'-g^'^'^ 

after  the  fact  in  the  case  of  felony,  will  make  him  a  principal  in  pait.  c.  89.108. 

high  treason,  as  it  seems  to  be  {t)  settled  at  this  day  that  it  will  .^  Crompton,  42. 

For  if  it  should  be  adjudged  a  misprision  only,  as  (w)  some  have  g  p  ^  ^P* 

contended,  a  man  would  be  subject  to  a  less  punishment  for  re-  (J)  Sum.  2i3. 

ceiving  a  traitor  than  for  receiving  a  felon ;  for  he  w  ho  receives  a  3  Imt,  138. 

felon  is  certainly  liable  to  judgment  of  death,  as  being  an  acces-  R^oJ^'Jjo^jj  ^^^ 

sary  to  the  felony,  but  he  who  receives  a  traitor  would  be  liable  Sup.  s.  2.' 

only  to  fine  and  imprisonment,  as  being  guilty  of  a  misprision  S.  P.  C.  3^ 

,  B.  Treason,  19. 

*"'v-  B.Corone,  135. 

(w)  Dyer,  296.  21. 

Sect.  4.  It  seems  {x)  agreed,  that  whosoever  agrees  to  a  tres-  (x)  C.  Eliz. 
pass  on  lands  or  goods  done  to  his  use,  thereby  becomes  a  prin-  ^^\    .     ^ 
cipal  in  it;  but  that  no  one  can  become  a  principal  in  a  trespass  b.  Disseis.  98. 
on  the  person  of  a  man  by  any  such  agreement.     Also  it  seems  B.  Eject.  Cus- 

•  agreed, '3°^i^;8;,,,. 

38  E.  3.  18.     Co.  Lit.  180.     F.  Card.  89, 

(1)  That  is,  in  forgery  at  common  law,  which  was  der.  It  seems  th(5iefore,  that  although  in  the  event 

hut  a  tiespass  or  misdemeanour.   V^ide  vol.  1.  tit.  of  the  prosecution  such  an  offender  may  be  consi- 

••  Forgery."  dered  as  a  principal,  yet  in  his  progress  towards 

(2)  This  rule  requires  distinction.     In  that  spe-  conviction  he  ought,  from   a  principle  of  natural 

cies  of  treason  touching  the  death  of  the  king,  &c.  justice,  to  be  considered  merely  as  in  the  nature  of 

every  accessorial  agency  is,  independently  and  in  an  accessary,  before  or  after  the  fact ;  as,  if  under 

its  own  nature,  a  complete  overt  act  of  compassing  ;  such  a  consideration  he  were  tried  before  the  per- 

and   renders  the  offender  guilty,  though  the  fact  son  who  actually  did  the  fact,  the  absurdity  might 

itself  should  never  be  attempted.     But  in  every  follow,  that  the  accessorial  agent  may  be  convicted, 

other  species  of  treason,  the  accessorial  offence  is  and  the  principal  who  did  the  act,  and  on  whose 

of  a  derivative  kind  ;  some  act  must  be  done,  to  guilt  the  offence  of  the  accessary  must  alone  de- 

which  act  the  offender  must  be  accessary,  and  out  pend,  may  be  acquitted.  Foster,  341  to  347,  and 

of  which  his  guilt  must  spring,  before  he  can  be  con-  1  Hale,  613.     2  Hale,  223. 
verted,  by  this  rule  of  law,  into  a  principal  ofFen- 
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(i/)  Poph.  134.    {y)  agreed,  that  no  one  shall  be  adjudged  a  principal  in  any  com- 

2  R.  Abr.  75.     mon  trespass,  or  inferior  crime  of  the  like  nature,  for  barely  re- 

ceiving, comforting,  and  concealing  the  offender,  though  he  know 
him  to  have  been  guilty,  and  that  there  is  a  warrant  out  against 
him,  which  by  reason  of  such  concealment  cannot  be  executed. 
And  if  he  cannot  be  punished  as  a  principal,  it  is  certain  that  he 
cannot  be  punished  as  an  accessary;  because  in  such  offences,  all 
who  are  punished  as  partakers  of  the  guilt  of  him  who  did  the 
fact,  must  be  punished  as  principals  in  it,  or  not  at  all.  Yet  if  a 
man  knowing  that  there  is  a  warrant  against  such  offender,  advise 
(i)  2  R.  Abr.  ^"^  persuade  him  to  absent  himself,  {%)  perhaps  he  may  be  in- 
75.  dictable  for  a  contempt  of  the  law  in  hindering  the  due  course  of 

justice. 

(a)  Dalis.  16.  .  .  .  . 

3  Inst.  20,  21.  oect.  5.  It  IS  Certain,  that  m  {a)  petit  treason,  and  also  in  such 
Crompton,  42.  felony  as  shall  have  Cb^  iudsment  of  death,  there  may  be  acces- 
(6)  12 Coke  81  ^^^^^^  both  before  and  after  the  fact,  who  must  be  proceeded 
82.  '  against  as  such,  and  not  as  principals,  as  shall  be  more  fully 
C.  Ellz.  750.  shewn  in  the  following  part  of  this  chapter. 

2  Inst.  183.  ^  ^  ^ 

(c)  See  the  cita-  Also  it  seems,  (c)  that  there  may  be  accessaries  before  the  fact 

tions  to  the  next  jjj  rnayhem,  but  that  the  appellant  hath  his  (J)  election  to  proceed 

Con.  B.  Ap-  against  thein  either  as  principals,  or  as  accessaries  (e).     But  I 

peal,  154.  find  it  no  where  holden,  that  there  can  be  accessaries  in  mayhem 

(c/)Sup.c.23.  after  the  fact. 
s.  19. 

22  Assize,  82.  F.  Corone,  11.  182.  215.  221.  Con.  40.  Assize,  1.  B.  Appeal.  71.  154.  (e)  Sup.  s.  4. 
1  Hale,  613. 

(/)  S.  P.  C.44.       Sect,  6.  I  do  not  find  it  agreed,  (  f)  whether  there  can  be  any 

Dalton,  c.  108.  •       •  .      r.      ^  *  ^-^  '  -^ 

B.  Praemunire,    accessaries  in  'prmnumre  ? 

4.  6.     Plowden,  697.     1  Hale,  13. 

As  to  the  second  particular,  viz.  Where  ^ose  who  only  abet  a 
fact  shall  be  esteemed  as  much  principals  in  it  as  those  who  ac- 
tually do  it. 

(^)Plowdtn,  Sect,  7.  It  seems  to  have  been  (g)  anciently  the  more  prevail- 

F^Corone  90  *"o  Opinion,  that  those  only  were  to  be  adjudged  principals  in 
216.  40.  '  *  felony  who  actually  did  the  fact ;  as  in  murder,  those  only  who 
Assize,  8.  & 25.  gave  the  mortal  blow;  in  rape,  those  only  who  actually  ravished 
40  Edw^S  42  ^^  party,  &c.  and  that  those  in  the  company  who  were  only  pre- 
22.  sent  and  abetted  and  encouraged  the  doing  it,  were  to  be  esteemed 

5.  P.C.  48.41.   accessaries  ;  or  at  most  principals  in  the  (A)  second  degree  only. 
44Edw.3.  38.  r  r  ^  j 
See  Bract,  lb.  3.  c.  12.  s.  10,  11.  13.     C.  19.  s.  11.     C.  21.  s.  8.  10. 11.     Lamb.  b.  2.  c.  7.  s.  283. 
StatuteofWestminster,  1.  c.  14.     Con.  F.  Cor.  433.     (/i)  Plowden,  97.     Foster,  347. 

(i)  11  H.  4. 13.  But  I  tike  it  to  be  settled  at  this  day,  that  all  those  who  (?) 

F.  Cor.  86. 228.  assemble  themselves  together  with  a  felonious  intent,  the  execu- 

Moois  5a''  '^^'  t^^*i  whereof  causes  either  the  felony  intended,  or  any  other  to  be 

9  Coke,  67.  committed,  or  with  an  intent  to  commit  a  (/c)  trespass,  the  execu- 

Kelynge,  47.  ^xoxi  whereof  causes  a  felony  to  be  committed,  and  continuing 

4  Coke,"42.^'  together  abetting  one  another  till  they  have  actually  put  their  de- 
See  the  cases  Sign 
cited  to  the 

other  parts  of  this  and  the  next  section,  and  Bk.  1.  c.  13.  s.  31.  c.  14.  s.  5.  and  c.  41.  s.  6.  (fc)  Bk.  1. 
c.  13.  s.46.  Summary,  216,217.  F.  Corone,  60.  314.  350.  433.  B.  Corone,  172.  Keilw.  161. 
Kelynge,  47.     Salkeld,  334.     S.  P.  C  40. 
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sign  in  execution ;  and  also  all  those  who  are  (/)  present  when  a  (I)  See  13.  i. 

felony  is  committed,  and  abet  the  doing  of  it ;  as  by  holding  the  ^' i^-  *-f  • 

(m)  party  while  another  strikes  him,  or  by  (w)  delivering  a  weapon  g  institute  182. 

to  him  that  strikes  him,  or  by  moving  (o)  him  to  strike,  are  prin-  3  Institute,  138. 

cipals  in  the  highest  (p)  degree,  in  respect  of  such  abetment,  ^^• 

as  much  as  the  person  who  does  the  fact,  which  in  judgment  of  132.      ^' 

law  is  as  (q)  much  the  act  of  them  all,  as  if  they  had  all  actually  B.  Cor.  19. 167. 

done  it ;  (r)  and  if  there  were  malice  in  the  abettor,  and  none  in  1^?; 

the   person  who  struck   the  party,  it  will  be  murder  as  to  the  41   •    •     •     • 

abettor,  and  manslaughter  only  as  to  the  other.  10  E.  1. 14. 

SumiuHry,  215, 
216.  F.  Cor.  99.  309.  433.  Dalton,  c.  108.  Lamb.  b.  2.  c.  7.  f.  283.  7  H.  4.  27.  Presence  holden 
not  to  be  necessary  for  this  purpose.  F.  Cor.  60,  4  H.  7.  18.  (m)  Summary,  216.  F.  Cor.  13.5. 
S.  P.  C.  40.  13  H.  7.  10.  (n)  Summary,  216.  2  Inst.  41.  82.  (o)  F.  Corone,  60.  S.  P.  C.  40. 
Summary,  216.  4H.  7.  18.  B.  Corone,  141.  B.  Appeal,  85.  (jj)  Summary,  21.5,  216.  Plowden,98. 
Sup.  c.  23.  s.  76.  c.  25.  s.  64.  and  see  the  case  of  Rex  v.  Svms  and  Mcrrv weather,  Foster,  c.  1. 
(?)  PJowden,  98,  100.  F.  Corone,  60.  B.  Corone,  141.  B.  Appeal,  85.  4  Hen.  7.  18.  9  Coke,  67 
(r)Bk.  I.e.  13.  S.49,  54. 

Sect.  8.  It  doth  not  seem  necessary  to  the  making  an  abettor  (s)  But  this 
a  principal,  that  the  person  on  whom  the  felony  is  committed  f^^™*  requned 
should  be  under  any  (s)  terror  from  the  abetment,  and  by  reason  /^\  p  q^^.  g^  ' 
thereof  discouraged  from  making  that  defence  which  otherwise  Summary,  216, 
he  might  have  made.     But  it  seems  to  be  sufficient  for  this  pur-  '^^J' 
pose,  that  the  person  who  does  the  fact  is  encouraged  and  em-  Salkeld  334. 
boldened  in  it  from  the  hopes  of  present  and  immediate  assis-  335. 
tance  from  the  abettor,  whether  he  be  within  view  of  the  fact,  or 
(t)  not. 

And  upon  this  ground  it  hath  been  adjudged,  (u)  that  where  (")  SeeB.  i. 
persons  combined  together  to  stand  by  one  another  in  the  breach  I'  ^^'  *•  ^^'^ 

^  r    \  •  t  1  !•  -11  1   Summary,  216. 

or  the  peace,  with  a  general  resolution  to  resist  all  opposers,  and  217. 
in  the  execution  of  their  design  a  murder  is  committed,  all  of  the  B.  Corone,  172. 
company  are  equally  principals,  though  at  the   time  of  the  fact  S^l''^^*^'  ^^^' 
some  of  them  were  at  such  a  distance  as  to  be  out  of  view.  Keilway,  I6I. 

F.  Corone,  60. 
314.  350.  433.     S.  P.  C.  40.     Vide  Kelynge,  47. 

Also  upon  the  same  reason  it  hath  been  adjudged,  (a:)  that  (i)  Moor,  53. 
where  a  company  ot'  rogues  assault  a  man  in  the  highway,  who  S-  ^'  ^-  ^^' 
escapes  from  them,  and  then  one  of  them  rides  from  the  rest,  in 
the  same  highway,  and  robs  another  out  of  the  view  of  his  com- 
panions, and  then  returns  to  them,  they  are  all  of  them  equally 
principals. 

And  the  like  hath  been  (^)  adjudged  in  relation  to  all  those  (t/)iiH.4. 13. 
who  accompany  one  another  with  an  intent  to  commit  a  burglai7,  ^• 
in  the  execution  whereof  some  stand  to  watch  only  in  the  adja-         ' 
cent  places,  and  the  rest  actually  break  and  enter  the  house. 

*Se6'^.  9.  But  (z)  where  divers  persons  accompany  one  another  (.)  K^il.  161. 
in  the  doing  of  a  lawful  act,  and  one  of  them  happens  to  kill  a 
man,  he  that  gives  the  wound  is  only  guilty  of  the  homicide,  and 
the  rest  of  the  company  shall  neither  be  esteemed  principals  nor 
accessaries. 

Also  if  the  act  intended,  (a)  though  unlawful,  were  a  bare  tres-  ^^^  Kelynge, 
pass,  and  one  of  the  company  be  guilty  of  larceny,  it  is  a  felony  47. 

in 
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in  such  offender  only,  because  it  is  a  crime  of  a  nature  entirely 
different  from  that  intended,  and  not  caused  by  the  execution  of  it. 

(b)  S.  P.  C.  40.  Sect.  10.  Also  those  who  by  accident  are  barely  present  when 
Summary,  216.  ^  felony  is  committed,  and  are  merely  passive,  and  neither  any 
ihr.^lT.*  ^^y  encourage  it,  nor  endeavour  to  hinder  it,  nor  to  apprehend 
B.  Indictment,  the  offenders,  shall  (b)  neither  be  adjudged  principals  nor  acces- 
^-  saries ;  (c)  yet  if  they  be  of  full  age,  they  are  highly  punishable 
Con.  F.Cor.  ^^  ^"^  ^"^  imprisonment  for  their  negligence,  both  in  not  endea- 
314. 197.  vouring  {d)  to  prevent  the  felony,  and  in  not  endeavouring  (e) 
Lamb.  b.  2.  to  apprehend  the  offender.  And  (f)  if  they  any  way  shewed 
Vide  Slip.  c. 23.  ^'^  assent  to  the  felony,  it  seems  that  they  may  be  punished  as 
s.  66.  principals  in  it ;  because  the  shewing  such  an  assent  could  not 

(c)  S.  P.  C.  40.  but  aJYe  encouragement  to  it. 

P.  Coroiie,  395.  ^  ® 

((Z)Noj.  50.  Dalton,  c.  108.  (e)  Sup.  c.  12.  sect.  1,  2,  3,  4.  (/)  Vide  infra,  sect.  15.  S.  P.  C.  40. 
Summary,  2l7.  F.  Corone,  115.  Dalton,  c.  108.  Lamb.  b.  2.  c.  7.  f.  282.  But  F.  Corone,  92.  and 
Cromp.  41.  seem  contrary. 

As  to  the  third  particular,  viz.  Where  those  who  are  actually 
absent  when  a  felony  is  committed,  may  be  esteemed  principals 
in  it. 

Sect.  11.  I  take  it  to  be  a  settled  rule,  that  wherever  a  man 
procures  a  felony  to  be  committed,  and  is  absent  at  the  time 
when  it  is  committed,  and  no  other  person  but  himself  can  be  ad- 
judged a  principal  in  it,  he  shall  be  esteemed  as  much  a  principal 
(/j)  4  Coke,  44.  as  if  he  had  been  present.  For  no  one  can  be  (g)  punished  as  a 
Pulton,  122.  felon,  but  either  as  a  principal  or  as  an  accessary;  and  therefore 
where  the  procurer  of  a  felony  cannot  be  punished  as  an  accessary, 
because  there  is  no  other  to  whom  he  can  be  an  accessary,  he 
must  be  punished  as  a  principal,  or  not  at  all. 


(h)  4  Coke,  44. 
2  Inst.  183. 
Crom.  44. 
Summary,  2l6. 

2  Hale,  435. 
615,616. 
Pulton,  122. 
Dalton,  c.  108. 
9  Coke,  81. 

3  Inst.  138. 
(0  Sum.  218. 
9  Coke,  81. 
Kelynge,  52,53. 
(/c)  See  B.  1. 
c.  1.  sect.  7. 
1  Hale,  617. 
(0  Summ.  216. 

(m)  4  Coke,  44.       But  (w)  those  who  only  abetted  the  crime  by  their  command, 
Crompton,  44.     counsel,  or  advice,  but  were  absent  when  the  poison  was  infused, 
are  accessaries  and  not  principals. 

Also  if  A.  intending  to  poison  B.  deliver  a  poisonous  thing  to 
C.  to  be  by  him  delivered  to  B.  and  C.  knowing  it  to  be  poi- 
soned deliver  it  to  B.  in  the  absence  of  A. ;  in  this  case  C.  (w) 
only  is  a  principal  in  the  felony,  and  A.  an  accessary. 

Sect,  12.  By  force  of  3  Hen.  7.  c.  2.  all  those  who  are  acces- 
saries 


And  upon  this  ground  it  seems  to  be  clear,  that  if  a  man  (//) 
persuade  another  to  drink  a  poisonous  liquor  under  the  notion  of 
a  medicine,  who  afterwards  drinks  it  in  his  absence  (i) ;  or  if  A. 
intending  to  poison  B.  put  poison  into  a  thing  and  deliver  it  to 
C.  who  knows  nothing  of  the  matter,  to  be  by  him  delivered  to 
B.  and  C  innocently  deliver  it  accordingly  in  the  absence  of  A- ; 
or  if  one  (A)  incite  a  madman  to  kill  another,  who  afterwards  kills 
him  in  the  absence  of  the  person  that  incited  him ;  in  all  these 
and  the  like  cases,  the  procurer  of  the  felony  is  as  much  a  prin- 
cipal as  if  he  had  been  present  when  it  was  done.  And  so  (/) 
likewise  all  those  seem  to  be,  who  were  present  when  the  poison 
was  infused,  and  privy  to,  and  consenting  to  the  design. 


(n)  Kely.  52, 
53. 
Foster,  349. 
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saries  before  to  the  forcible  taking  away  of  a  woman,  made 

felony  by  that  statute,  whether  they  were  present  or  absent  at  the 

time  of  the  taking,  or  accessaries  after,  by  wittingly  receiving  the 

woman  so  taken  away,  shall  be  punished  as  (o)  principals.     But  ^f^^^*^  \h 

this  depends  on  the  express  words  of  the  statute,  and  not  on  any  and  Sum.  217. 

construction  from  the  reason  of  the  common  law.  1  Hale,  6i4. 

As  to  the  fourth  particular,  viz.  Where  a  man  shall  be  adjudged 
a  principal  in  an  offence  against  a  statute. 

SecL  13.  It  seems  to  have  been  always  generally  agreed,  that  (j,)s.  P.  C.44. 
notwithstanding  all  penal  statutes  are  to  be  construed  strictly  (p) ;  19  H.  6. 47. 
yet  wherever  a  statute  ordains,  that  those  who  are  guilty  of  the  ^J"***  ^^'  ^^' 
thing  prohibited  by  it,  shall  be  adjudged  traitors  or  felons,  it,  by  Crompton,  42. 
a  necessary  implication,  makes  all  the  procurers  and  abettors  of  Dalton,  c.  1O8. 
it  principals  or  accessaries  before,  upon  the  same  circumstances  Lamb.  b.  2. 
which  will  make  them  such  in  a  treason  or  felony  at  common  Daiison,  11. 22. 
law ;  because  such  persons  may  properly  be  said  to  have  done  Summary,  215. 
the  thing  in  such  a  manner  caused  by  them,  and  consequently  to  J,^'^'^^'?,^ 

•1-1  1         r     i  A      1      1         /•  •     Qu-  I^yer,  88. 

come  withui  the  very  words   01  the  statute.     And  thereiore  it  Dalison,  11. 
seems  to  have   been  generally  unquestionable,  that  those  who  Summary,  223. 
procure  the  (q)  clipping  of  the  king's  coin,  or  other  offence  made  /^\|^^^*      .  o 
high  treason  by  statute,  in  such  a  manner  as  will  make  them  b.  1.  c.  2. 
principal  traitors  in  a  treason  at  common  law,  shall  be  adjudged  s.  55. 
principal  traitors  by  the  statute;  and  that  those  who  abet  a  (r)  l^p'r'i^' 
petit  treason,  or  a  felony  by  statute,  as  a  (s)  rape,  or  (t)  buggery,  siimrnary,  18. 
&c.  shall  be  adjudged  principals  if  present  when  it  was  com-  0)  B.  1. 
mitted,  and  accessaries  if  absent,  in  the  same  manner  as  in  felo-  ^*^-?"'"'"^'^^* 
nies  at  common  law,  unless  the  statute  expressly  provide  other-  b.  1.  c.  15. 
wise ;  as  that  of  3  Hen.  7.  c.  2.  does,  as  hath  been  shewn  in  the  S.  P.  C.  44. 
foregoing  section.  1}  P'  ^'  i^* 

®        ®  Dabson,  22. 

F.  Corone,  86.  228.    B.  Rape,  2,  3.     (t)  3  Inst.  59.    Sum.  21     Vide  Foster,  355,  356, 

Sect.  14.  But  there  (u)  seems  to  have  been  formerly  some  opi-  («)  S.  P.C.  44. 
nions,  that  the  receivers  of  a  felon  by  statute,  shall  not  be  ad-  ^"P-  ^^^^*  ^* 
judged  accessaries  to  the  felony  after  the  fact,  in  the  same  manner 
as  the  receivers  of  a  felon  at  common  law,  because  such  persons 
can  in  no  propriety  of  speech  be  said  to  have  done  the  thing  pro- 
hibited, as  the  procurers  of  it  may  be  said  to  have  done. 

But  this  seems  (x)  to  have  been  more  strongly  holden  in  re-  (r)S.P.C.  44. 
spect  of  those  statutes  which  expressly  provide  that  accessaries  ^^^g^'  ^'  '^*  ^'  ^' 
before  to  the  offence  prohibited,  shall  be  punished  as  felons,  &c.  1  Hale,  614. 
but  say  nothing  of  accessaries  after;  from  which  words  it  may  be 
argued,  that  they  must  be  either  intended  to  exclude  accessaries 
after  the  fact,  or  have  no  manner  of  effect. 

Yet  I  take  it  to  be  settled  at  this  day,  that  in  these  and  all  (v)  Sup.  sect.  3. 
other  cases  where  a  statute  makes  any  offence  ( 1/)  treason  or  (2)  ^'p '^c  T'  ^^* 
felony,  it  involves  the  receiver  of  the  offender  in  the  same  guilt  3  H.  7. 10. 
with  himself,  in  the  same  manner  as  in  treason  or  felony  at  com-  C«)  Sum.  2i5. 
mon  law,  unless  there  be  an  express  provision  to   the  contrary.  La^,^b!b.2^c.7. 
For  since  it  is  agreed,  that  such  new  treason  or  felony  shall  have  f.  284,  285. 
the  same  construction  with  a  treason  or  felony  at  common  law  3  Inst.  45,  51. 

^^  72,73. 
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(a)  Sup.  c.  18. 

S.13. 

S.  P.  C.  168. 

Summary,  230. 

231. 


to  all  other  (a)  intents  and  purposes ;  why  should  it  not  also 
have  the  same  in  relation  to  those  who  are  to  be  esteemed  prin- 
cipals and  accessaries  in  it  ?  And  as  to  the  objection  that  the 
receivers  of  the  offender  cannot  thereby  be  so  properly  said  to 
have  done  the  offence,  as  the  accessaries  before,  it  may  be  an- 
swered, that  they  may  properly  enough  be  said  to  be  partakers  in 
the  guilt  of  the  offender ;  and  what  crime  such  a  partaking  shall 
be  adjudged  to  amount  to,  is  most  reasonably  determined  by  the 
rules  of  law  in  other  cases  of  like  nature.  And  as  to  the  objec- 
tion, that  a  statute  by  expressing  accessaries  before,  must  be  in- 
tended to  exclude  accessaries  after,  or  to  have  no  manner,  of 
effect,  it  may  be  answered,  that  nothing  is  more  common  than  for 
statutes  to  express  those  things  which  the  law  would  have  im- 
plied ;  in  which  cases  it  seems  a  very  reasonable  construction, 
that  expressio  eorum  quce  tacith  imunt  nihil  operatur. 

As  to  the  fifth  particular,  viz.  Whether  the  offence  of  the  ac- 
cessary can  ever  rise  higher  than  that  of  the  principal. 

Sect.  15.  I  take  it  to  be  an  uncontroverted  (b)  rule,  that  it 
never  shall ;  it  seeming  incongruous  and  absurd  that  he  who  is 
punished  only  as  a  partaker  of  the  guilt  of  another,  should  be 
adjudged  guilty  of  a  higher  crime  than  the  other.  And  there- 
fore it  seems  clear,  (c)  that  if  a  wife  or  servant  cause  a  stranger 
to  murder  the  husband  or  master,  and  are  absent  when  the  mur- 
der is  committed,  they  cannot  be  said  to  be  accessaries  to  petit 
treason,  but  to  murder  only,  because  the  offence  of  the  principal 
is  but  murder.  But  if  such  wife  or  servant  had  been  (d)  present 
when  the  murder  was  committed,  they  would  have  been  guilty 
of  petit  treason,  and  the  stranger  of  murder ;  because  in  respect 
of  such  presence  they  would  have  been  principals  in  killing,  as 

25.  whereof  this  hath  been  more  fully  shewn,  book  the  first,  in  the  chapter  of 

note  m  Brook  is  Petit  Treason,  section  the  sixth. 

an  abridgement,  ' 

seems  contrary.     See  also  F.  Corone,  216.  which  is  an  abridgement  of  the  same  case,    (d)  3  Inst.  20. 

Summary,  24,  25.     1  Hale,  615.     Dyer,  128.  254.  332.     Crorapton,  19.     Moor,  91.     Daiison,  16. 

As  to  the  Second  Point,  viz.  In  what  case  a  man  shall  be 
adjudged  an  accessary  before. 

Sect.  l6.  It  seems  to  be  (/)  agreed,  that  those  who  by  hire, 
command,  counsel  or  conspiracy,  and  it  seems  to  be  generally  (g) 
holden,  that  those  who  by  shewing  an  express  liking,  approbation, 
or  assent  to  another^s  felonious  design  of  committing  a  felony, 
abet  and  encourage  him  to  commit  it,  but  are  so  far  {h)  absent 
when  he  actually  commits  it,  that  he  could  not  be  encouraged  by 
the  hopes  of  any  immediate  help  or  assistance  from  them,  are  all 
of  them  accessaries  before  the  fact,  both  to  the  felony  intended, 
and  to  all  other  felonies  which  shall  happen  in  and  by  the  execu- 
tion of  it,  if  they  do  not  {i)  expressly  retract  and  countermand 
their  encouragement,  before  it  is  actually  committed. 

(i)  3  Inst.  51.     Crompton,  42.     Summary,  217,  218.     Lamb.  b.  2.  c.  7.  f.  289. 
1  Hale,  537.     Foster,  354.     Plowden,  475,  476. 

Sect.  1  7.  But  it  doth  not  seem  necessary  in  any  indictment  or 

appeal  against  a  man  as  accessary  before  the  fact,  to  set  forth  the 

'  special 


(6)  3  Inst.  20. 
139. 

Sunnnary,  215. 
li.  Corone,  119. 
Vide  Keil.  34. 
and  infra,  s.  21. 
22. 

(c)  3  Inst  20. 
Dahson,  16. 
Dyer,  254.  3. 
332.  128. 
Summary,  24, 
25.  215."' 
Crompton,  19. 
B.  Corone,  119. 
But  40  Assize, 


(/)2lnst.  182. 
Dalton,  c.  108. 
Lamb.  b.  2.  c.  7. 
S.  P.  C.  40. 
Crompton,  41. 
Summary,  217. 
(g)  2  Inst.  182. 
Dalton,  c.  108. 
Lamb.  b.  2.  c.7. 
Plowden,  475. 
Con.Cromp.41. 
(h)  Vide  sup, 
s.  7,  8. 
S.  P.  C.  40. 
B.  Appeal,  19. 
B.  Corone,  188. 
Dalton,  c.  108. 


Ch.  29.        PRINCIPAL  AND  ACCESSARY.  443 

special  manner  by  which  he  abetted  it,  but  only  to  charge  him  (k)  C')  ^o*  Ent  56. 
generally,  quodfeloriid,^c.  abhettavit,  incitavit,  et  procuravit,Sfc.  Rastal,  5i. 
Also  the  like  general  way  of  setting  forth  the  aid  given  to  a  felon,  F.  Corone,  433. 
seems  to  be  sufficient  both  as  to  those  who  are  (/)  principals  by  «<^^™»  somewhat 
being  present  when  the  felony  is  committed,  and  also  as  to  those  (a"4  Coke,  4i 
who  are  (m)  accessaries  after.  Coke  Ent.  57. 

(m)  Coke  Ent. 
56.    Rastal,  48.  52. 

Sect.  18.  It  cannot  be  doubted,  but  that  if  a  man  advise  a  (n)  D^er,  186. 
woman  to  kill  her  child  as  soon  as  it  shall  be  born,  and  she  kill  it  ^?^^'  ^^' 
in  pursuance  of  such  advice,  he  is  an  (n)  accessary  to  the  murder,  Lamb/b.k  c.7. 
though  at  the  time  of  the  advice,  the  (o)  child  not  being  born,  no  Croropton,  4i. 
murder  could  be  committed  of  it;  for  the  influence  of  the  felo-  j  ^^^^'^^' 
nious  advice  continuing  till  the  child  was  born,  makes  the  adviser  ^"^   ^^    *   * 
as  much  a  felon  as  if  he  had  given  his  advice  after  the  birth. 

Also  it  seems  (p)  agreed,  that  if  I  command  another  to  beat  a  (p)  Sum.  sir. 
man,  and  he  beat  him  in   such  a  manner  that  he  dies  thereof,  I  Piowden,475. 
am  an  accessary  before  to  the  felony,  (q)  because  it  happened  in  i^Uale^eiT^'^' 
the  execution  of  a  command  which  naturally  tended  to  endanger  (q)  s.  P.  C.  4i. 
the  life  of  the  other.     And  (r)  a  fortiori  therefore  it  follows,  that  F.  Corone,  3i4. 
if  a  man  command  another  to  rob  a  man,  and  he  in  robbing  him  DdttrTos^'^^' 
kill  him ;  or  to  burn  the  house  of  J.  S.  and  he  by  burning  it,  burn  Cromp.  43. 
also  the  house  of  J.  N. ;  the  commander  is  as  much  an  accessary  (0  Piowd.  475. 
to  the  subsequent  felony  as  to  that  which  was  directly  commanded. 

Also  it  is  said,  (5)  that  if  I  command  a  man  to  rob  another,  and  («)  Plow.  475. 
he  kills  him'  in  the  attempt,  but  do  not  rob  him,  I  am  guilty  of  f^^^^\%^^^^' 
the  murder,  because  it  was  the  direct  and  immediate  eifect  of  an  f.^gse'. 
act  done  in  execution  of  my  command  to  commit  a  felony.  Crompton,  42. 

But  if  I  persuade  A.  to  poison  B.  and  A.  accordingly  give 
poison  to  B.  who  eats  part  of  it,  and  gives  the  rest  to  C.  who  is 
killed  by  it,  I  am  guilty  of  a  great  misdemeanour  only  in  respect 
of  C.  but  not  (t)  an  accessary  to  his  murder,  because  it  was  not  (0  Plowden, 
the  direct  and  immediate  effect  of  the  act  done  in  pursuance  of  Jft'  '^^^'  ,^a 

11.1  1  -1  11       1  11  ,•  T-.  Dalton,  c.  108. 

my  command,  but  happened  accidentally  through  the  act  or  B.  to  Lamb.  b.  2. 
which  I  being  no  way  privy,  cannot  be  made  accessary  by  reason  c.  7.  f.  288. 
of  it.     Yet  in  this  case  A.  is  certainly  guilty  of  the  murder  of  C.  Crompton,  42. 
as  hath  been  more  fully  shewn,  book  the  first  (Ch.  13.). 

Sect.  19.  It  seems  to  be  holden  generally  in  some  (u)  books,  (u)  Plow.  475. 
that  wherever  a  felony  ensues  and  follows  upon  any  unlawful  act  Moor,  487. 
commanded  by  another,  and  executed  in  the  same  manner  as  it  3  iil^t^'s  1  .^^^* 
was  commanded,  the  commander  is  an  accessary  to  the  felony.  (x)S.  P.  C.4i. 
But  this  (.r)  seems  to  be  too  large  a  rule,  and  liable  to  great  diffi-  ^-  Corone,  3i4. 
culties,  unless  limited  by  some  distinctions. — But  finding  little  Moor,"53.  ^^^ 
in  the  books  concerning  this  matter,  I  shall  leave  it  to  be  farther  Foster,  369. 
considered  by  others.    • 

Sect.  20.  It  seems  to  be  (j/)  agreed,  that  if  the  felony  com-  (1/)  Plow.  475. 
mitted  be  the  same  in  substance  with  that  which  was  intended,  ?  uT'"^:f  ^^* 

j'.i'  .  .  ^,.1  Hale,  617. 

and  variant  only  m  some  circumstance,  as  in  respect  of  the  time  Lamb.  b.  2. 
or  place  at  which,  or  the  mean  whereby  it  w  as  effected,  the  c.  7.  f.  287. 
abettor  of  the  intent  is  altogether  as  much  an  accessary  as  if  there  ^I"st.  51. 

Ill  •  ,i?,  .  ,,  •^.  ^   '       Crompton,  42. 

liad  been  no  variance  at  all  between  it  and  the  execution  of  it ;  Dalton,  c.  108. 

as  Foster,  370. 
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(%)  Sum.  217. 
1  Hale,  617. 
Plowden,  475. 
Dalton,  c.  108. 
Lamb.  b.  2. 
c.  7.  f.  287. 
Crompton,  42. 
(fl)  Plow.  475. 
3  Inst.  51. 
Dalton,  c.  108. 
Lamb.  b.  2.  c.  7. 
f.  287,  288. 
Crompton,  42. 
Vide  Foster, 

370,  371. 

(&)  Plow.  475. 
(c)  But  this  case 
is  not  stated  in 
this  manner, 
either  by  Lam- 
bard,  Dalton,  or 
Crompton. 
See  Lamb.  b.  2. 
c.  7.  f.  287. 
Dalton,  c.  108. 
Crompton,  42. 
Vide  Foster, 

371,  372.  for 
several  observa- 
tions upon  this 
case. 


as  where  a  man  advises  another  to  kill  such  an  one  in  the  night, 
and  he  kills  him  in  the  day,  or  to  kill  him  in  the  fields,  and  he 
kills  him  in  the  town,  or  to  poison  him,  and  he  stabs  or  shoots 
him. 

Sect.  21.  But  if  a  man  command  another  to  commit  a  felony 
on  a  particular  person  or  thing,  and  he  do  it  on  (z)  another ;  as 
to  kill  A.  and  he  kill  B.  or  to  burn  the  house  of  A.  and  he  burn 
the  house  of  B.  or  to  steal  an  ox,  and  he  steal  an  horse  ;  or  to 
steal  such  an  horse,  and  he  steal  another ;  or  to  commit  a  felony 
of  one  kind,  and  he  commit  another  (a)  of  a  quite  different  nature ; 
as  to  rob  J.  S.  of  his  plate  as  he  is  going  to  market,  and  he  break 
open  his  house  in  the  night,  and  there  steal  the  plate ;  it  is  said, 
that  the  commander  is  not  an  accessary,  because  the  act  done 
varies  in  substance  from  that  which  was  commanded. 


Sect.  22.  But  it  is  observable,  that  (b)  Plowden,  in  his  report 
of  Saunders'  case,  which  seems  to  be  the  chief  foundation  of 
what  is  said  by  others  concerning  these  points,  in  putting  the 
case  of  a  command  to  burn  the  house  of  A.  which  shall  not  make 
the  commander  an  accessary  to  the  burning  the  house  of  B.  unless 
it  were  caused  by  burning  that  of  A.  states  in  this  (c)  manner  : 
"  If  I  command  a  man  to  burn  the  house  of  such  an  one,  which 
"  he  well  knows,  and  he  burn  the  house  of  another,  there  I  shall 
"  not  be  accessary,  because  it  is  another  distinct  thing,  to  which 
"  I  did  not  give  assent,  &c."  By  which  it  seems  to  be  implied, 
that  it  is  a  necessary  ingredient  in  such  a  case  to  make  B.  no  ac- 
cessary, that  he  knew  the  house  which  he  was  commanded  to 
burn;  for  if  he  did  not  know  it,  but  mistook  another  for  it,  and 
intending  only  to  burn  the  house  which  he  was  commanded  to 
burn,  happen  by  such  mistake  to  burn  the  other,  it  may  probably 
be  argued,  that  the  commander  ought  to  be  esteemed  an  accessary 
to  such  burning,  because  it  was  the  direct  and  immediate  effect 
of  an  act  wholly  influenced  by  his  command,  and  intended  to  have 
pursued  it. 


Sect.  23.  It  seems  to  be  generally  agreed,  (d)  that  he  who 
barely  conceals  a  felony  which  he  knows  to  be  intended,  is  guilty 
only  of  a  misprision  (e)  of  felony,  and  shall  not  be  adjudged  an 
accessary. 


(d)  Lamb.  b.  2. 
c.  8.  f.  289. 
Moor,  8. 
S.  P.  C.  37. 

Sum.  129.  219. 
3  List.  139.142 

(e)  See  B.  1.  c.  7.     But  this  is  made  a  qiK^re  by  Dalton,  c.  108.     2  Inst.  183 


Sect.  24.  It  seems  to  be  certain,  that  no  one  can  be  any  (f) 
way  punished  as  an  accessary  to  homicide  per  infortunium,  or  se 
defendendo,  because  they  are  not  felonies ;  from  whence  it  fol- 
lows, that  if  he  who  is  indicted  or  appealed  as  a  principal  in 
murder,  be  found  guilty  of  such  homicide  only,  those  who  are 
only  charged  as  his  accessaries  before  or  after,  shall  be  dis- 
charged. 

(g)  4  Coke,  43,        And  so  also  shall  those  (g)  who  are  charged  only  as  accessaries 
44.  before,  where  the  principal  is  found  guilty  of  manslaughter ;  be- 

Summary  |17.  J-  F  _  ^         ^  ^^^^^^ 

1  Hale,  615, 

616.    Moor,  461.    C.  Eiiz.  540.     Cromp.  43.    Dalt.  c.  108. 


(/)  F.  Cor. 
116.  172. 
B.  Cor.  33.  80. 
15  Assize,  7. 
11  H.  4.93. 
Crompton,  43. 
B.  Forf.  13. 
1  Hale,  615, 
616. 
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cause  that  necessarily  supposes  the  fact  to  have  happened  on  a 
sudden ;  for  if  it  had  been  done  upon  premeditation,  it  would 
have  been  murder. 

And  qitcsre.  If  they  who  are  charged  as  accessaries  (h)  after  (h)V\de  Crom. 
should  not  also  be  discharged  at  common  law,  where  the  principal  ^• 
is  found  guilty  of  manslaughter,  and  admitted  to  the  benefit  of  Moor*  461 
his  clergy,  because  in  such  case  it  could  not  appear  by  any  judg-  c.  Eliz.  340. 
nient  that  there  was   a  principal.    But  the  law  in  this   respect  Vide  Foster, 
seems  to  be  altered  by  1  Ann.  c.  9-  set  forth  more  at  large  in  the  ^^^* 
following  part  of  this  Chapter,  which  makes  a  conviction  equiva- 
lent, as  to  this  purpose,  to  an  attainder. 

Sect.  25.  Before  the  statute  of  11  and  12  Will.  3.  c.  7.  acces- 
iries  to  piracy  were  not  within  the  purview  of  28  Hen.  8.  c.  15. 
by  which  piracy  is  triable  according  to  the  course  of  the  common 
law.    But  for  this  I  shall  refer  the  reader  to  Book  the  first,  chap- 
ter twenty. 

As  to  the  Third  Point,  viz.  In  what  cases  a  man  shall  be 
adjudged  an  accessary  after  :  I  shall  endeavour  to  shew, 

1.  What  kind  of  receipt  of  a  felon  will  make  the  receiver  such 
an  accessary. 

2.  W^hether   it  be  i^^cessary  that  such  receiver  know  of  the 
felony. 

3.  Where  the  receivers  of  a  felon  shall  be  excused  in  respect 
of  the  relation  they  bear  to  him.  ^ 

4.  How  far  the  felony  must  be  complete  at  the  time  of  the 
receipt,  to  make  the  receiver  an  accessary. 

As  to  the  first  particular,  viz.  What  kind  of  receipt  of  a  felon 
will  make  the  receiver  an  accessary  after  the  fact. 

Sect.  26.   It  seems  agreed  (i)  that,  generally,  any  assistance  (i)  2  Inst.  183. 
whatever  given  to  one  known  to  be  a  felon,  in  order  to  hinder  his  S*  ^-  ^'  ^i' 
being  apprehended  or  tried,  or  suffering  the  punishment  to  which  Larab?'b?2^c^ 
he  is  condemned,  is  a  sufficient  receipt  for  this  purpose ;  as  where  7.  f.  289,  &c.* 
one  assists  him  with  a  (k)  horse  to  ride  away  with,  or  with  money  Summary,  218. 
or  victuals  to  support  him  in  his  escape ;  or  where  one  harbours  palton  c^ios 
and  (/)  conceals  in  his  house  a  felon  under  pursuit,  by  reason  Crompton,  43.* 
whereof  the  pursuers  cannot  find  him;  and  much  more,  where  ('c)Sura.2i8. 
one  harbours  in  his  house,  and  openly  (m)  protects  such  a  felon,  CrtmptoV43.* 
by  reason  whereof  the  pursuers  dare  not  take  him.  q)  Dalton,  cap. 

108. 
F.  Corone,  427.     Lamb.  b.  2.  c.  7.  s.  291.     S.  P.  C.  43.     Crompton,  42.      (m)  26  Assize,  47.     Adj. 
B.  Cor.  130.     F.  Corone,- 195. 

Sect.  27.  Also  I  take  it  to  be  settled  at  this  day,  that  whoever  (")  Sup.c.  2i. 
(w)  rescues  a  felon  from  an  arrest  for  the  felony,  or  voluntarily  (o)  ^  ^q^^  ^^3 
suffers  him  to  escape,  is  an  accessary  to  the  felony.  433. 

Summary,  116. 
Contra,  F.  Corone,  48.  S.  P.  C.  43.  Dalton,  c.  108.  1  H.  7.  6.  B.  Corone,  130.  (0)  Sup.  c.  19. 
sect.  10.  22.  26. 

Also  some  have  said,  (p)  that  all  those  are  in  like  manner  guilty  (p)  Sup.s.  10. 
who  oppose  the  apprehending  of  a  felon.  ^°^  '^'  ^^'  *'  ^ 

But 
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But  for  these .  matters  I  shall  refer  the  reader  to  the  former 
part  of  this  book,  wherein  they  are  more  fully  handled. 

(q)  B.  Escape.  Sect,  28.  It  seems  to  be  holden  both  by  (q)  Brook  and  (?) 
(r)S.  P.  C.  41.  Staundforde,  that  the  bare  receiving  into  one's  house  a  person 
(s)  25  E.  3.  39.  ^i^o^^"^  to  be  a  felon,  is  sufficient  without  any  farther  circumstances 
Ab.  F.  Cor.  26.  to  make  a  man  an  accessary  to  the  felony.  And  this  seems  to  be 
(0  7  H.6. 42.     favoured  by  the  Year  Books  of  Edward  the  Third  (s)  and  Henry 

Ab.B.Indict.4.   ^1  „  Q-    ^L  /"In  ^^  -^ 

F.  Indict.  11.      the  Sixth  (0- 

(u)  S.  P.  C.  41.       Also  it  seems  to  be  holden  both  by  (u)  Staundforde  and  (x) 
(x)  Dalt.  c.  108.  Dalton,  that  not  only  such  a  receipt  of  such  a  felon  into  one's 
^ee  a  so    roni.    jj^yg^^  |^y|.  ^jjy  other  favour  or  aid  voluntarily  afforded  him,  as  by 
(y)  26  4ss.47.  relieving  him  with  money,  meat,  or  drink,  is  sufficient  for  this 
Ab.B.Cor.103.  purpose.     But  it  is  observable,  that  the  case  in  the  Book  of  (^) 
orone,     o.  ^^^[^es  whereon  Dalton  seems  chiefly  to  ground  his  opinion,  and 
which  is  more  accurate  than  any  other  Year  Book  I  met  with  on 
this  subject,  is  of  one  who  was  indicted  "  for  having  received  a 
"  felon,  and  for  that  no  one  by  reason  of  him  dared  to  take  him." 
Whereupon  it  is  said  by  Shard,  '*  If  one  receive  a  felon  in  favour 
"  and  aid  of  the  felony,  I  hold  such  a  one  an  accessary  to  the 
'*  felony."     Also  it  is  further  observable,  that  the  Year  Book  of 
(')  ?.^^p°'^"^'  Henry  the  Fourth,  (z)  on  which  the  above-mentioned  opinion  of 
B.  Coronr26.    I^'i'ook  seems  to  be  grounded,  seems  to  prove  only  that  every  re- 
B.  Escape,  43.    ceiver  of  a  felon,  knowing  him  to  be  such,  is  indictable,  but  not 
that  he  is  indictable  for  felony;  and  the  chief  purport  of  the  case 
is  to  shew,  that  one  who,  having  a  felon  in  his  house,  voluntarily 
suffers  him  to  go  at  large,  is  not  guilty  of  a  felonious  escape,  unless 
8^*289™^*  ^'  ^*    *^^  ^^^  arrested  him.    To  which  may  be  added,  that  (a)  Lambard 
doth  not  say  generally,  that  all  those  who  receive  a  felon,  knowing 
him  to  be  such,  are  accessaries  after ;  but  all  those  who  feloni- 
ously, and  with  an  evil  mind  receive  a  felon,  &c.  And  Sir  Edward 
(6)  Page  183.      Coke,  in  his  (b)  Second  Institute,  describes  such  accessaries  as 
those  who  knowing  a  felony  receive  the  felon,  and  not  only  con- 
ceal his  offence,  but  favour  and  aid  him,  that  he  be  not  known. 
(r)  Page  134.     And  in  his  (c)  Third  Institute  he  saith,  '*  If  one  receive  a  thief, 
1  iS'^  61P       "  ^"^  ^^^  ^"^  maintain  him  in  his  felony,  he  is  an  accessary ;"  by 
'     "  *       which  expressions  it  seems  to  be  implied,  that  there  ought  to  be 
some  other  circumstance  besides  that  of  the  bare  suffering  of  a 
person  known  to  be  a  felon  to  be  in  one's  house,  to  make  a  man 
an  accessary. 

(d)  1  Hale,  620.  Sect.  29-  However,  it  seems  to  be  (d)  agreed,  that  no  one  shall 
Dalton,  c.  108.    ^^  adjudged  an  accessary  to  a  felony  for  receiving  into  his  house 

romp  on,     .    ^  pg^son  under  bail  for  such  crime,  or  for  relieving  with  money 

(e)  Dalt.  c.  108.       ^  .  ,  i     -i    j  •  •  j  ^.i  • 
Crompton,  42.    or  Victuals  a  person  so  bailed,  or  m  prison ;  and  the  reason  given 

Lamb.  b.  2.  f.  by  (e)  Dalton  is,  because  the  felony  cannot  be  concealed,  nor  the 

209.  are  to  the  |.j.-^j  hindered  by  it.     And  if  this  be  a  sufficient  reason,  why  may 

(/)^2^"aS!  47.  not  any  other  receipt  or  relief  of  a  felon,  whereby  the  felony  is  not 

B.  Corone,  103.  concealed,  nor  the  trial,  &c.  hindered,  come  under  the  like  rule.? 

Q'p^r'^I*/^^*  ^^  ^^  seems  (/)  agreed,  that  the  sending  a  letter  to  procure  the 

Summary,  219.  deliverance  of  a  felon,  or  the  instructing  him  to  (g)  read,  in  order 

1  Hale,  621.  to  entitle  him  to  the  benefit  of  clergy,  shall  do ;  and  even  the  (k) 

S  Inst.  139.  ^  '                                advising 

Lamb.  b.  2.  ° 
f.  289,  290.    (g)  3  Inst  139.     Sumraarv,  219.     1  Hale,  621.     (h)  3  Inst.  139. 
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advising  his  friends  to  persuade  witnesses  not  to  come  against  him 
at  his  trial;  and  also  the  {i)  labouring  of  witnesses  in  pursuance  (0 3 Inst.  139. 
of  such  advice.  And  yet  the  two  last  of  these  practices  are  cer- 
tainly very  highly  criminal ;  and  though  they  do  not  tend  totally 
to  prevent  the  trial,  yet  are  the  most  likely  means  to  make  it 
fruitless  and  ineffectual. 

Also  it  seems  to  be  agreed,  that  the  suffering  a  felon  to  escape  (^c)  Sum.  2i9. 
(/c)  without  arresting  him,  (/)  or  the  bare  concealment  of  a  felony,  Su^p^i%o^  sV 
though  they  are  crimes  of  a  very  high  nature,  do  not  make  a  man  Moor,  8. 
an  accessary.  (0  Sup.  3.10.27. 

Sect,  30.  Also  I  take  it  to  have  been  generally  agreed,  before  («)  Aleyn,  57. 
the  statute  of  3  and  4  Will,  and  Mary,  c.  Q.  that  neither  the  re-  Style,  9i. 
ceiving  of  (m)  other  men's  goods,  known  to  have  been  stolen,  nor  ^  p^'^*  ^^^*  ^ 
the  taking  of  one's  (?i)  ow^n  goods  again  from  one  that  had  stolen  Lamb.  290  291! 
them,  on  an  agreement  not  to  prosecute  him,  nor  the  taking  of  1  R.  Abr.  68. 
any  other  (0)  reward  on  such  an  agreement,  did  make  a  man  an  Sumraary,  21 8. 
accessary  to  the  felony,  unless  he  also  had  received  the  thief.  But  25  £,^3.  39^ 
now  it  is  enacted  by  that  statute,  and  by  5  Ann.  c.  31.  s.  o.  "That  Ab.F.Cor.i26. 
"  if  any  person  or  persons  shall  buy  or  receive  any  goods  or  chattels  ?.  "^^^p^'  ^,% 
"  that  shall  be  feloniously  taken  or  stolen  from  any  other  person,  p,  Qqj.^  ^'^^ 
"  knowing  the  same  to  be  stolen,  he  or  they  shall  be  taken  and  Con.  Cromp. 
*'  deemed  an  accessary  or  accessaries  to  such  felony  after  the  fact,  t?'^^*^?* 
"  and  shall  incur  the  same  punishment  as  an  accessary  or  acces-  Qu.  crom.  42. 
"  saries  to  the  felony  after  the  felony  committed."     And  it  is  and  S.  P.  C.  43. 
further  enacted  by  1  Ann.  c.  9.  "  That  such  persons  may  be  pro-  {^i^^\lq^' 
secuted  for  a  misdemeanour,  before  the  principal  shall  be  con-  Daiton',  c.  108. 
victed,"  as  shall  be  shewn  more  at  large  in  the  following  part  "of  Moor,  8. 
this  chapter,  sect.  44.  Cromp.  41,  42. 

^  Lambard,  290. 

1  R.  Abr.  67.  Cro.  Eliz.  486.  Vide  Noy,  90.  (o)  Sum.  130.  3  Inst.  134.  138.  Con.  Crorap.  41. 
Lamb.  290.  2  And.  Qu.  Moor,  8.  and  Daiton,  c  108.  Vide  Bk.  1.  c.  19.  "  Tit.  Receivers."  Appeal,  8. 
For  the  offences  in  buying  and  receiving  stolen  goods,  vide  Bk.  1.  c.  19. 

Sect,  31.  It  doth  not  seem  to  be  settled,  (p)  whether  the  re-  (p)  Vide  Plow. 
ceipt  of  a  felon  who  is  pardoned  by  the  king,  but  still  liable  to  an  palion^c  108. 
appeal,  may  not  make  the  receiver  an  accessary. 

As  to  the  second  particular,  viz.  Whether  it  be  necessary  that 
a  man  know  the  felony  in  order  to  make  him  an  accessary  by  re- 
ceiving the  felon. 

Sect.  32.  There  can  be  no  doubt  but  that  it  is  necessary  that  /q\  g.  p.  c.  4i. 
such  receiver  have  (q)  notice  of  the  felony  either  express  or  im-  Summary,  gis.* 
plied;  and  therefore  it  is  the  settled  form  of  all  (r)  indictments  i  Hale,  622. 
and  appeals  (s)  against  accessaries  after  the  fact,  expressly  to  Ab. B.  Indic1.^4. 
charge  them  with  having  known  that  the  persoii  received  by  them  3  H.  7.  lo. 
had  committed  the  principal  felony.  B.  Cor.i.50. 

^  ^  -^  F.  Cor.  55. 285. 

429.    22  Assize,  55.     Summary,  218.      (s)  Rastal,  43.  54.  51.     Co.  Ent.  56,  57.    3  Peer.  Wms.  493. 

Sect.  33.  But  it  is  not  clearly  settled,  whether  in  some  cases  (0  S.  P.  C.  4i. 
an  implied  notice  of  the  felony  be  not  sufficient  for  this  purpose  ;  crompton  43. 
as  where  a  man  receives  a  person  attainted  of  felony,  in  the  same  Dyer,  355. 
county  wherein  he  is  attainted ;  in  which  case  it  hath  been  (t)  F.'Cor.  377. 
holden,  that  he  is  an  accessary  to  the  felony,  whether  he  had  Qu|^7"He„^6^* 
actually  notice  of  the  attainder  or  not;  because  it  appears  by  42,43.  and  see 
matter  of  record  in  the  same  county,  whereof  every  man  is  said  to  i  Hale,  323. 

be  '^"^'■*- 
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(**)^o-^jJ-39i.  be  conusant.  But  to  this  if  may  be  answered,  that  felony  implies 
Dalton,  c.  108.'  ^^^  ^^  something  of  wilfulness  and  baseness;  something  {u)felleo 
Lamb.  293.  animo  perpetvatum ;  and  that  it  would  be  extremely  hard,  by  such 
and  see  Rex  v.  a  forced  way  of  reasoning,  to  presume  a  man  guilty  of  it,  who 
Peer.\vms?495.  P^ohably  may  be  entirely  innocent ;  and  to  this  opinion  the  greater 
where  Lord        number  of  (v)  authorities  seem  to  incline. 

Hard  wicke  says, 

that  the  true  way  of  understanding  the  authorities  upon  this  point  is,  that  "  an  outlawry  or  attainder  in 
"  a  particnlar  county  may,  as  the  case  shall  happen  to  be  circumstanced,  be  some  evidence  to  a  jury  of 
"  notice  to  an  accessary  in  the  same  county ;  but  that  it  cannot  with  any  reason  or  justice  create  an  ab- 
"  solute  legal  presumption  of  notice,  so  as  to  excuse  the  not  charging  the  fact  to  be  done  knowingly  in 
"  the  indictment." 

As  to  the  third  particular,  viz.  Where  the  receivers  of  a  felon 
shall  be  excused  in  respect  of  the  relation  they  bear  to  him. 

(x)Lamb.b.  2.  Sect.  34.  It  seems  agreed,  (r)  that  the  law  hath  such  a  regard 

Bra  t  b  "  c  ^^  ^^^^  duty,  love,  and  tenderness,  which  a  wife  owes  to  her  hus- 

o2.  s.  9.  band,  as  not  to  make  her  an  accessary  to  felony  by  any  receipt 

Dalton,  c.  108.  whatsoever  given  to  her  husband.     Yet  if  she  be  any  way  guiltv 

Sumraar    219  ^^  ^^)  procuring  her  husband  to  commit  it,  it  seems  to  make  her 

Crorapton,  42,  an  accessary  before  the  fact  in  the  same  manner  as  if  she  had 

sect.  22.  been  sole.     Also  it  seems  agreed,  that  no  other  relation  beside 

See  B  i^c  ^^^^  ^^  ^  ^^^^^  ^^  ^^^  husband,  will  exempt  the  receiver  of  a  felon 

sect.  9, 10.  irom  being  an  (2:)  accessary  to  the  felony.     From  whence  it  fol- 

(y)  Bract.  1. 3.  lows,  that  if  a  master  receive  a  servant,  or  a  servant  a  master,  or 

c.o2.  s.  9,10.  a  brother  a  brother,  or  even  a  husband  a  wife,  they  are  acces- 

Dalton,  c.  108.  ...  •/•iiii  'J 

See  B.  1.  c.  1.  saries  m  the  same  manner  as  it  they  had  been  mere  strangers  to 
sect.  11, 12.       one  another. 

F.  Co.  383. 

(2)  Dalt.  c.  108.    Crompton,  42.  s.  22.    Summary,  219.     S.  P.  C.  26. 

As  to  the  fourth  particular,  viz.  How  far  the  felony  must  be 
complete  at  the  time  of  the  receipt,  to  make  the  receiver  an  ac- 
cessary. 

(a)  21  Hen.  7.  Sect.  35.  It  seems  to  be  clearly  agreed,  (a)  that  a  man  shall 
^^*  never  be  construed  an  accessary  to  a  felony,  in  respect  of  the  re- 

i^Hale  622.       ceipt  of  an  offender,  who  at  the  time  of  the  receipt  was  not  a 
H.  P.  C.  219.     felon,  but  afterwards  becomes  such  by  matter  subsequent ;    as 
Crompton,  42.    where  one  receives  another  who  has  wounded  (b)  a  person  dan- 
Lamb,  b.  2.  c.  7.  gerously,  that  happens  to  die  after  such  receipt.    For  though  the 
(6)Sup.c.i8.s.  offender  be  for  special  reasons  adjudged  to  some  purposes  guilty 
13.  c.  19.  s.  25.  of  homicide  ab  initio,  yet  he  shall  not  be  so  esteemed  in  respect 
of  any  others  but  himself;    for  fictions  of  law  shall  never  be 
carried  farther  than  the  reasons  which  introduce  them  necessarily 
require. 

Having  thus  shewn  who  are  to  be  esteemed  principals,  and 
who  accessaries ;  I  am  now  to  shew  in  what  manner  they  are  to 
be  arraigned. 

And  I  shall  endeavour  to  shew, 

1 .  How  far  it  is  necessary  that  the  principal  be  actually  attainted 
or  convicted  before  the  accessary  shall  be  proceeded  against. 

2.  Whether  the  accessary  shall  in  any  case  be  arraigned  or 
tried  before  any  principal  hath  appeared. 

3.  Whether 
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3.  Whether  a  person  charged  as  accessary  to  more  than  one, 
may  be  tried  before  all  the  principals  have  appeared. 

4.  Whether  the  principal  and  accessary  may  be  both  tried  by 
the  same  inquest,  and  in  what  manner  they  are  to  be  tried. 

5.  In  what  manner  the  accessary  shall  be  tried,  where  his  of- 
fence arises  in  a  different  county  from  that  of  the  principal. 

As  to  the  First  Point,  viz.  How  far  it  is  necessary  that  the  (c)  Vide  9  Ass. 
principal  be  actually  attainted  (c)  or  convicted  before  the  accessary  ^• 
shall  be  proceeded  against.  i4     *      '     ' 

and  the  notes  to  the  fourth  of  these  points. 

Sect.  36,  It  seems  clear,  that  whatsoever  the  nature  of  the  felony  W  F.  Ass.  291. 
be,  if  the  principal  be  in  such  manner  (d)  acquitted  of  it,  (e)  Summary, tgi. 
whether  at  the  suit  of  the  king  or  of  the  party,  that  he  may  plead  i  Hale,62S,624. 
such  acquittal  in  (f)  bar  of  any  subsequent  prosecution  for  the  S.  P.  C.  47. 48. 
same  felony,  the  accessary  shall  not  be  arraigned,  but  shall  be  140.*^'  *^* 
discharged,  according  to  the  rule,  ubi  factum  {g)  nullum,  ihifortia  F.  Corone,  222. 
nulla.  33H.  6. 1. 

29  Assize,  59. 
Rastal,  57.     Raymond,  477.    F.  Off.  de  Court,  23.    (e)  F.  Cor.  277.     (/)  Vide  sup.  c.  23.  sect.  142. 
(g)  4  Co.  43.     S.  P.C.47. 

Sect.  37.  How  far  the  accessary  shall  be  discharged  upon  the 
principal's  being  found  guilty  of  manslaughter,  &c.  hath  been 
already  shewn,  section  24. 

Sect.  38.  It  is  certain,  that  the  exigent  shall  not  be  awarded 
against  the  accessary  before  the  principal  is  attainted,  as  hath 
been  more  fully  shewn,  Ch.  27.  sect.  128,  &c. 

Sect.  39.  It  seems  also  to  be  clear,  that  where  the  law  requires 
the  attainder  or  conviction  of  the  principal  before  the  accessary 
shall  be  convicted,  it  requires  that  such  attainder  and  conviction  9^)^^ ^^^'ra' 
of  the  principal  be  on  the  (h)  same  suit,  and  for  the  same  crime,  piowden, 98,99. 
of  which  the  accessary  is  to  be  convicted  ;  for  it  is  agreed,  that  Summary,  221. 
an  attainder  of  the  principal  at  the  suit  of  the  (?)  king  no  way  |-  ^-  ^-  ^^* 
helps  the  proceedings  against  the  accessary  at  the  suit  of  the  7  h.  4. 27. 
party,  and  sic  h  converso.  Dyer,  133. 

Also  it  seems  to  be  agreed,  that  the  attainder  of  the  principal  (A:)40  Ass.  25. 
of  one  felony  is  no  way  (Jc)  material  as  to  the  proceedings  against  i^nSTea^^^ 
the  accessary  for  another.  22  Assize,  40. 

Sect.  40.  But  where  the  principal  is  actually  attainted,  though 
erroneously,  of  the   same   felony  with  which  the  accessary  is 
charged,  it  seems  (/)  agreed,  that  such  attainder,  while  it  stands  ip^'^l^{  22 
unreversed,  is  as  sufficient  for  this  purpose  as  it  would  have  been  Sum.  222,223. 
if  there  had  been  no  error  in  it.     Yet  it  seems  (jn)  certain,  that  2  Inst.  184. 
if  the  principal  be  attainted,  and  then  the  accessary,  the  reversal  s'^^co^^^iest^' 
of  the  attainder  of  the  principal,  ipso  facto  reverses  the  attainder  174. 
of  the  accessary ;  and  that  the  heir  may  have  an  assize  of  mort-  S.  P.  C.  47. 
dancestor  against  the  lord  of  the  fee,  having  entered  into  the  lands  I  ^^^^  g^\ 
of  such  an  accessary,  as  having  escheated  to  him  by  reason  of  the  119. 

attainder.  (m)  Summary, 

o     ,     164.207. 

^eci.  j3  f^^^  j^g 

18  E.  4.    9  Cromp.  41.     1  R.  Abr.  777.     9  Coke,  119.     F.  Moridancester,  46. 
VOL.  II.  G  G 
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(n)  Prea.  Ann.  Sect,  41.  It  seems  to  have  been  in  a  great  measure  settled  {?t) 
(%  B  A  19  ^^^^^^.  ^]^^  statute  of  1  Ann.  c.Q.  notwithstanding  the  great  variety 
B.  Co'ronerse.  *  ^^  opinions  in  the  old  books  concerning  this  matter,  that  wher- 
7  H.  4.  27.  ever  the  attainder  of  the  principal  was  prevented  by  his  (o)  death, 
ConsT"!'  ^^^'  ^^  ^P^  standing  mute,  or  challenging  (q)  peremptorily  above  the 
Respond.  35.  number  allowed  him  by  law,  or  being  admitted  (r)  to  the  benefit 
F.  N.  B.  115.  of  clergy,  or  (s)  pardoned,  whether  before  or  after  his  conviction. 
Summary,  221.   the  accessary  should  not  be  arraigned. 

S3  H.  6.  12.  21  H.  7.  31. 15.  22  Assize,  40.  (p)  Summary,  221.  2  Inst.  284.  Con.  F.  Cor.  58 
Qu.  S.  P.  C.  47.  (q)  Stat.  1  Annap,  c.  9.  Qu.  S.  P.  C.  47.  F.  Corone,  51.  S  H.  7.  12.  (r)  C. 
Eliz.  541.  4  Coke,  43,  44.  Summary,  221.  3  Inst.  114.  139.  3  H.  7.  1.  C.  Car.  556,  557. 
Cromp.  43,  44.  Raymond,  477.  F.  Corone,  145.  176.  193.  252.  o76.  450.  B.  Cor.  18.  70,  71.  83. 
101.  132.  138.  18  Assize,  13.  26  Assize,  27.  5  Assize,  5.  7  H.  4^16.  B.  Clergy,  15.  'Con.  f! 
Cor.  58. 53.  270.  466.  Crompton,  42.  10  H.  4. 15.  B.  Corone,  158.  Qu.  3  H.  7.  12.  S.  P.  C 
47  H.  48.  (s)  Sum.  221.  F.  N.  B.  115.  C.  Eliz.  541.  F.  Cor.  53.  F.  Conspi.  4.  33  H.  6.  1. 
B.  Corone,  18.  4  Coke,  43,  44.  3  Inst.  139.  Cromp.  44.  3  H.  7.  12.  7  H.  4. 16.  Raymond,  477. 
•  Qu.  Cromp.  42.     S.  P.  C.  47.     Con.  F.  Cor.  151.  260.     B.  Cor.  70.     3  Ass.  14.     Vide  Dyer,  88. 

(0  C.  Eliz.  541.  Sect.  42.  But  it  seems  to  have  been  generally  agreed,  (t)  that 
Iml'maryf  221*.  ^^^*^*'  ^^?  principal  is  actually  attainted,  whether  after  a  conviction 
Raymond',  477!  by  verdict,  or  by  («)  outlawry,  &c.  his  death  or  pardon,  &c.  sub- 
Con.  F.  Cor.  sequent,  will  no  way  avail  the  accessarv. 
450.  ^                                  -^ 

(u)  4  Coke,  43.  Dyer,  120.     F.  Cor.  58.  93.     40  Assize,  8.     43  E.  3.  17,     3  H..7.  1.     9  H.  4.  8,  9. 

B.  Corone,  16. 5.  B.  Mainprize,  58.     Con.  as  to  abjuration,  7  H.  4.  16.     B.  Corone,  18. 

Sect.  43.  By  1  Ann.  sess.  2.  c.  9-  s.  1.  "  If  any  principal  of- 
*'  fender  shall  be  convicted  of  any  felony,  or  shall  stand  mute,  or 
"  shall  peremptorily  challenge  above  the  number  of  twenty  per- 
''  sons,  returned  to  serve  on  the  jury,  it  shall  and  may  be  lawful 
**  to  proceed  against  any  accessary  either  before  or  after  the  fact, 
**  in  the  same  manner  as  if  such  principal  felon  had  been  attainted 
"  thereof,  notwithstanding  any  such  principal  felon  shall  be 
*'  admitted  to  the  benefit  of  his  clergy,  pardoned,  or  otherwise 
**  delivered  before  his  attainder  j  and  such  accessary  shall  suffer 
**  the  same  punishment,  if  he  or  she  shall  be  convicted,  or  shall 
"  stand  mute,  or  peremptorily  challenge  above  the  number  of 
"  twenty  persons  returned  to  serve  on  the  jury,  as  he  or  she  should 
*'  have  suffered  if  the  principal  had  been  attainted." 

Sect.  44.  By  1  Ann.  sess.  2.  c.  9-  s.  2.  which  recites,  "  that  the 
buyers  and  receivers  of  stolen  goods  had  oftentimes  conveyed 
away  and  concealed  the  principal  felons,  so  that  they  could  not 
be  convicted  of  such  principal  felony,  and  thereby  such  buyers 
and  receivers  had  escaped  all  manner  of  punishment,  which  had 
greatly  encouraged  the  buying  and  receiving  of  such  stolen  goods," 
it  is  enacted,  *^  That  it  shall  and  may  be  lawful  to  prosecute  and 
'*  punish  every  such  person  or  persons  buying  or  receiving  any 
'*  stolen  goods  knowing  the  same  to  be  stolen,  as  for  a  misde- 
"  meanor,  to  be  punished  by  fine  and  imprisonment,  although 
"  the  principal  felon  be  not  convicted  before  of  the  said  felony, 
**  whjch  shall  exempt  the  offender  from  being  punished  as  acces- 
''  sary,  if  the  principal  shall  be  afterwards  convicted." 

*|-  By5  Ann.  c.  31.  s.  6.  '^  If  any  such  principal  felon  cannot 
'*  be  taken  so  as  to  be  prosecuted  and  convicted,  it  shall  and  may 
'*  be  lawful  to  prosecute  and  punish  every  such  person  and  per- 
**  sons,  baying  or  receiving  any  g^^ods  stolen  by  any  such  principal 

**  felon. 
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"  felon,  knowing  the  same  to  be  stolen,  as  for  a  misdemeanor, 
"  to  be  punished  by  fine  and  imprisonment,  or  other  such  corporal 
'^  punishment  as  the  court  shall  think  fit  to  inflict,  although  the 
"  principal  felon  be  not  before  convict  of  the  said  felony,  which 
*'  shall  exempt  the  offender  from  being  punished  as  accessary,  if 
*'  such  principal  felon  shall  be  afterwards  taken  and  convicted." 

(1) 

As  to  the  Second  Point,  viz.  Whether  the  accessary  shall 
in  any  case  be  arraigned  or  tried  before  any  principal  hath 
appeared. 

Sect.  45.  Notwithstanding  the  numerous  (x)  authorities  in  the  (x)B.  Cor.  ii. 
old  books,  that  an  accessary  shall  not  be  compelled  to  answer  l^'^^^l^'^ 
before  the  principal  have  appeared  and  answered,  I  take  the  con-  9  h.  7. 19. 
trary  opinion  to  be  in  a  great  measure  ( y)  settled  at  this  day.  Biact.  128.  ^ 
And  yet  it  seems  to  have  been  always  agreed,  (^)  that  his  plea  ^%l^^'^x% 
cannot  be  tried  before  such  appearance  or  attainder,  («)  unless  he  f!  Cor.  33. ' 
desires  it  himself;  in  which  case  it  is  agreed,  that  he  may  be  tried  82.  90. 135, 
without  the  principal,  according  to  the  rule,  that  quilibet  potest  j?xres^i99^ 
remmciarejuriproseintroducto.  44Edw.  3.  38. 

9  Edw.  4.  48. 
40  Edw.  3.  42.  44  Edw.  3.  7.  25  Edw.  3.  44.  40  Assize,  8.  2.5.  B.  App.  9.  189.  2  Rich.  3.  21. 
B.  Mainprizc,  58.  S.  P.  C.  46.  It  is  said  that  the  law  was  so  anciently,  but  that  it  is  now  changed. 
Yet  Dalton,  c.  108.  seems  to  be  for  the  old  opinion.  (y)  Summary,  222^  9  Hen.  4.  3.  F.  Cor.  77. 
B.  Appeal,  28.  S.  P.  C  46.  (s)  Summary,  222.  1  Hale,  623.  "2  Hale,  223,  224.  B.  Appeal,  28. 
9  Hen,  4.  3.  F.  Corone,  77.  S.  P.  C.  46.  1  And.  ir/9.  (a)  F.  Corone,  12.  124.  463.  Sum.  222. 
S.P.  C.46. 

Besides  the  cases  above  stated,  s.  43.  by  22  Geo.  3.  c.  58.  *'  In 
"  all  cases  whatsoever,  where  any  goods  or  chattels  (except  lead, 
*'  iron,  copper,  brass,  bell  metal  and  solder,)  (h)   shall  have  been  (6)  This  is  pro- 
*^  feloniously  taken  and  stolen,  whether  the  offence  shall  amount  ^^^  g^^  l^^ 
"  to  grand  larceny  or  some  greater  offence,  or  to  petty  larceny  Vol.  i.  p.  220. 
**  only  (except  where  the  felon  shall  have  been  already  convicted 
''  of  grand  larceny,  or  some  greater  offence),  every  person  who 
"  shall  knowingly  buy  or  receive  any  such  goods  and  chattels,  may 

"  be 

(1)  There  is  a  case  of  the  King  v.  Pollard  and  averments  in  an  indictment  against  a  receiver  (Rex 
another,  in  2  Lord  Raymond,  1370,  in  which  it  v.  Baxter,  5  Term  Rep.  83.)  It  is  there  said,  it 
is  said  that  the  prosecutor  has  his  election  whether  being  a  negative  averment,  it  is  matter  for  the  de- 
lie  will  prosecute  for  the  felony  or  the  misde-  fendant  to  prove  and  not  for  the  prosecutor, 
meauor.  But  this  is  denied  to  be  law  by  Mr.  .T.  But  it  is  sufficient  to  sustain  an  indictment  for 
Foster,  (3  Discourse  on  Accomplices,)  who  says  the  misdemeanor,  if  at  the  time  of  the  prosecution, 
that  the  only  election  the  prosecutor  has,  is  either  the  principal  felon  is  not  amenable  to  justice,  al- 
to prosecute  for  the  misdemeanor  if  the  principal  tiiough  before  that  time  he  might  have  been  appre- 
is  not  amenable  to  justice,  or  to  wait  until  he  can  bended.  In  the  case  of  one  Wilkes  who  was  con- 
be  apprehended,  and  then  prosecute  for  the  felony.  victed  on  the  stat.  3  W,  &  M.  c.  9.  s.  4.  and  5 
Bat  that  if  the  principal  felon  be  forthcoming,  the  Anne,  c.  31.  s.  6.  for  receiving  stolen  goods,  as  for 
accessary  ought  to  be  prosecuted  for  the  felony.  a  misdemeanor,  it  appeared  that  tlie  prosecutor. 
And  he  observes,  that  there  was  another  point  in  some  months  previous,  had  had  an  opportunity  of 
the  case  of  the  King  v.  Pollard,  namely,  it  was  ob-  apprehending  the  principal  felon,  but  suffered  him 
jected  that  the  indictment  did  not  aver  that  the  to  go  at  large.  Judgn>ont  was  respited  on  a  doubt 
principal  felon  could  not  be  taken,  which  it  was  whether,  as  the  prosecutor  might  once  have  appre- 
contended  was  a  necessary  averment  in  that  form  bended  the  principal  felon,  it  came  within  the 
of  indictment..  This  objection,  he  observes,  had  meaning  of  the  act,  which  speaks  of  cases  where 
never  been  taken  before,  and  if  allowed,  would  have  the  principal  felon  "cannot"  be  taken.  But  a 
overset  every  former  judgment  on  the  statute,  and  majority  of  the  judges,  seven  against  four,  held  that 
that  might  have  been  the  true  ground  of  the  court's  the  word  "  cannot"  in  the  statute,  must  be  ap- 
decision.  This  averment,  that  the  principal  cannot  plied  to  the  time  of  the  prosecution,  if  the  principal 
be  taken,  or  an  averment  that  he  has  not  been  con-  felon  was  then,  without  collusion,  out  of  custody,  as 
victed,  have  been   both  held  not  to  be  necessary  was  then  the  case. 

G  G  2 
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"  be  prosecuted  for  a  misdemeanor,  and  shall  be  punished  by 
*'  fine,  imprisonment,  or  whipping,  as  the  court  of  quarter  ses- 
"  sions,  or  any  other  court  shall  think  fit  to  inflict ;  although  the 
"  principal  felon  or  felons  be  not  before  convicted  of  the  said 
"  felony,  and  whether  he,  she,  or  they  is  or  are  amenable  to  jus- 
"  tice  or  not  (2). — And  in  cases  where  the  felony  actually  com- 
*'  mitted  shall  amount  to  grand  larceny,  or  to  some  greater  of- 
*'  fence,  and  where  the  person  or  persons  actually  committing  such 
''  felony  shall  not  be  before  convicted,  such  offender  or  offenders 
"  shall  be  exempted  from  being  punished  as  accessary  or  acces- 
"  saries,  if  such  principal  felon  or  felons  shall  be  afterwards  con- 
**  victed. — Provided,  par.  6.  that  this  act  shall  not  repeal  any 
**  former  law  against  this  offence,  and  that  offenders  punished 
*'  under  this  act  shall  be  exempted  from  punishment  under  any 
*'  other  act  for  the  like  offence." 

As  the  former  statutes  applied  only  to  the  receiving  goods  and 
chattels  either  generally  or  of  a  particular  description,  and  not  to 
securities  for  money,  the  statute  of  3  Geo.  4.  c.  24.  s.  3.  ex- 
tended the  offence  to  receiving  securities  for  money,  (3)  by  s.  3. 
enacts,  "  That  in  all  cases  where  the  offence  of  any  person  re- 
"  ceiving  or  buying  stolen  goods  or  chattels,  or  any  such  stolen 
'*  order,  tally,  bill,  bond,  warrant,  debenture,  or  note,  knowing 
*'  the  same  to  have  been  stolen,  shall  be  deemed  and  construed 
*^  to  be  felony,  such  offender  shall  and  may  be  tried  and  convicted 
**  of  such  felony,  as  well  before  as  after  the  trial  of  the  principal 
*'  felon,  and  whether  the  said  principal  felon  shall  have  been 
"  apprehended,  or  shall  be  amenable  to  justice,  or  not."  (4) 

And  by  the  same  statute  3  Geo.  4.  c.  24.  s.  4.  in  order  effec- 
tually to  reach  the  incitors  to  thefts,  it  is  enacted,  *'  for  the  due 
"  punishment  of  accessaries  before  the  fact  to  burglary,  robbery, 
"  and  larceny,  ih  cases  where  the  principal  offender  shall  not  have 
"  been  discovered,  or  shall  be  concealed,  or  not  be  amenable  to 
"  justice ;"  it  is  enacted,  "  That  if  any  person  or  persons  shall 
"  counsel,  hire,  procure,  or  command  any  other  person  or  persons 
"  to  commit  any  burglary,  robbery,  or  larceny  whatsoever,  of  the 
■*'  degree  of  grand  larceny,  then  and  in  any  such  case  (except 
"  where  the  person  or  persons  actually  committing  any  such 
"  felony  as  aforesaid  shall  have  been  actually  convicted  thereof) 
"  the  person  or  persons  so  counselling,  hiring,  procuring,  or 
*'  commanding  as  aforesaid,  shall  be  held  and  deemed  guilty  of 
"  and  may  be  prosecuted  for  a  misdemeanor,  and  being  convicted 
**  thereof  shall  be  liable  to  be  imprisoned  only,  or  to  be  imprisoned 
*'  and  kept  to  hard  labour,  in  the  common  gaol,  house  of  correc- 
"  tion,  or  penitentiary  house,  for  any  term  not  exceeding  two 
**  years,  although  the  principal  felon  or  felons  be  concealed  or  be 
'*'  conveyed  away,  or  be  not  before  convicted  of  any  such  felony: 

*'  as 

(2)  The  principal  felon  may  be  an  evidence  rants,  debentures,  or  notes,  the  receiving  or  buying 
against  the  receiver  upon  this  act.  Adjudged  bj^  all  them,  before  the  passing  of  this  act,  was  no  felony, 
the  judges  in  the  case  of  Rex  v.  Haslara,  26  Geo.  3.       and  therefore  could  not  be  deemed  and  construed 

(3)  Vide  vol.  1.  p.  236.  to  be  felony.    And  therefore  it  is  presumed  as  to 
^4)  This  clause  seems  wholly  inoperative ;  for       them  the  act  is  wholly  inoperative. 

with  respect  to  orders,  tallies,  bills,  bonds,  war- 
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"  as  aforesaid,  and  whether  he,  she,  or  they  is  or  are  amenable  to 
"justice  or  hot ;  any  law  or  statute  to  the  contrary  notwithstand- 
"  ing :"  Provided  always,  "  That  any  such  offender,  after  having 
been  prosecuted  and  convicted  under  this  act,  shall  not  for  the 
same  offence  be  afterw  ards  punished,  or  liable  to  be  punished,  as 
an  accessary  before  the  fact,  if  the  principal  felon  or  felons  shall 
be  afterwards  convicted." 

As  to  the  Third  Point,  viz.  Whether  a  person  charged  as 
accessary  to  more  than  one  principal,  may  be  tried  before  all  of 
them  have  appeared. 

Sect,  46.  It  seems  to  be  holden  by  Sir  (c)  Matthew  Hale,  (c)  Sura.  622. 
agreeably  to  what  seems  to  be  the  stronger  {d)  opinion  in  Plow-  ]^i?'  ^^^' 
den,  that  if  a  man  be  indicted  as  accessary  to  more  than  one,  and  98  99!*^ 
one  of  the  principals  appear  and  be  convict,  the  court  may,  if  they 
please,  try  the  accessary,  as  being  accessary  to  such  principal, 
and  also  condemn  him,  if  the  issue  be  found  against  him ;  and  if 
it  be  found  for  him,  may  afterwards  arraign  and  try  him  as  acces- 
sary to  the  others  when  they  shall  appear. 

But  the  contrary  opinion  is  certainly  supported  by  great  {g)  (^)S.  P.  C.  46. 
authorities  ;  neither  do  I  find  any  instance  in  the  books  wherein  d^ted ^to  sectbn 
the  Court  hath  actually  proceeded  to  the  trial  of  an  accessary  in  47. 
such  a  case  before  all  the  principals  have  either  appeared  or  been  ^  ^-  4-  36. 
attainted  :  and  (//)  unless  there  be  some  very  particular  circum-  ^Hgm  41^36!^' 
stances  in  the  case,  it  cannot  be  doubted  but  that  it  will  be  a  Keilw.  107.  * 
weighty  motive  to  induce  the  court  in  discretion  to  respite  the  C?)  Plow.  99. 
,  trial  of  an  accessary,  to  shew  that  some  of  those  to  whom  he  is        ^°'  '**     * 
charged  as  an  accessary,  are  neither  attainted,  nor  have  appeared ; 
for  it  must  be   owned,  that  it  is  a  strong  objection  against  the 
trying  him  immediately,  as  accessary  to  those  who  do  appear, 
that  thereby  the  country  may  be  subject  to  the  trouble  of  attend- 
ing two  trials  where  one  might  do  as  w'ell ;  and  the  person  tried 
may  be  subject  to  the  hardship  and  hazard  of  two  trials  for  his 
life ;  which  is  contrary  to  the  general  course  of  the  law  (as  shall 
be  more  fully  shewn  under  the  chapter  concerning  the  plea  of 
auterfois  acquit) ;  whereas  if  the  trial  should  be  deferred  till  all 
the  principals  be  attainted  or  appear,  he  would  be  tried  but  once. 
(i)  But  if  there  be  several  principals,  and  a  person  be  charged  as  (i)S.  P.C.  46. 
accessary  to  one  of  them  only,  it  seems  clear,  that  it  is  no  objec-  Foster,  361. 
tion  against  his  being  tried  as  accessary  to  such  a  principal,  that 
the  others  have  not  yet  appeared,  nor  are  attainted,  &c. 

As  to  the  Fourth  Point,  viz.  Whether  the  principal  and  ac- 
cessary may  be  both  tried  by  the  same  inquest,  and  in  what  man- 
ner they  are  to  be  tried. 

Sect.  47.  It  seems  (k)  to  be  settled  at  this  day,  that  if  the  prin-  (k)  Sum.  222. 
cipal  and  accessary  appear  together,  and  the  principal  plead  the  2Hat%22  m 
general  issue,  the  accessary  shall  be  put  to  plead  also ;  and  that  Dver%20.' 

if  2  Inst.  184. 
28  E.  3. 94. 
F.  Corone,  10,  11.  S.  P.  C.  46.  Rastal,  50.  52.  53.  F.  Exigent,  4.  B.  Mainprise  3.  Con.  Bract. 
120.  139.  142.  148.  40  E.  3.  7.  F.  Corone,  82.  90.  135.  216.  350.  F.  Trespass,  199.  40  E.  3.  42. 
25E.  3.  44.  40  Assize,  25.  44E.3.  8.  B.  Appeal,  9.  F.  Corone,  11.  118.  F.  Mainprise,  58. 
2  R.  3.  21.  In  all  which  books  it  seems  to  be  holden,  that  the  accessar;y  is  not  compellable  to  answer 
till  all  the  principals  be  courict. 
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if  he  likewise  plead  the  general  issue,  both  may  be  tried  by  (  /) 
one  inquest ;  but  that  the  principal  must  be  (m)  first  convicted ; 
and  that  the  jury  shall  be  charged,  that  if  they  find  the  principal 
not  guilty,  they  shall  find  the  accessary  not  guilty. 


(0  Seethe 

books  cited  to 

letter  k.    Con. 

F.  Cor.  10. 77. 

82. 

96  H.  4.  3. 

7H.  4.  36.     Dyer,  120.     S.  P.  C.  46.     (m)  Summary,  222.     F.  Corone,  10.     Rastal,  50,  51,  52.  54. 

9  Co.  117. 


(n)B.Perem.42. 
2  Inst.  184. 
S.  P.  C.  46. 
Foster,  360  to 
368. 


(o)  14  Assize, 

16. 

43  E.  3.  17.  21. 

34. 

B.  Cor.  93. 

13.  Cor.  125. 

45  Assize,  9. 

B.  Appeal,  80. 


But  it  seems  agreed,  that  if  the  principal  plead  a  plea  in  abate- 
ment or  to  the  writ,  the  accessary  shall  not  (n)  be  driven  to 
answer  till  such  plea  be  determined  (1). 

As  to  the  Fifth  Point,  liz.  In  what  manner  the  accessary 
shall  be  tried,  where  his  oft'ence  arises  in  a  different  county  from 
that  of  the  principal. 

Sect.  48.  It  seems  to  have  been  (o)  agreed  anciently,  that  by 
the  common  law,  if  a  town  extend  into  more  than  one  county,  and 
a  ielony  be  committed  in  that  part  of  it  which  lies  in  one  county, 
and  there  were  accessaries  in  that  part  of  it  which  lies  in  another 
county,  an  appeal  may  be  brought  against  the  accessaries  as  well 
as  the  principals,  in  that  county  in  which  the  principal  felony  was 
committed ;  and  where  the  counties  are  at  a  distance,  it  seems 
and  s.  P.  C.  63.  that  it  may  be  probably  argued,  (p)  that  an  appeal  may  be 
to  be  ciWwith  ^^ought  in  like  manner  against  all  in  the  county  wherein  the  prin- 
some  doubt.  cipal  felony  was  committed  ;  because  in  an  appeal  the  trial  may 
(p)  3  Hen.  7.  be  by  a  jury  returned  from  each  county.  But  where  one  of  the- 
Dyer,  38  39  40  ^<^""tics  cannot  join  with  any  other  in  taking  an  inquest,  as  that 
7  Coke,  2.         of  London,  &c.  it  {q)  hath  been  adjudged,  that  an  appeal  against 

But  F.  Cor.  93.  the  accessary  cannot  be  brought  in  either. 

B.  Cor.  125.  -^  ^ 

B.  Appeal,  7.    45  Assize,  9.  and  S.  P.  C.  63.  s.eem  to  be  contrary.    In  S.  P.  C.  65.  there  is  an  opinion, 

that  in  this  case  there  shall  be  several  appeals  in  tlie  several  counties.     But  now  one  appeal  is  sufficient, 

in  the  case  of  murder,  by  force  of  2  &  3  Edw.  6.  24.  set  forth  more  at  large  in  the  next  section.     Sum-. 

niary,  188.     Qu.  44.  Assize,  16.     43  E.  3.  17.21.  34.     (g)  Dyer,  38,  39, 40.     7  Co.  2. 

Also,  because  there  can  be  no  (;)  joinder  of  counties  for  the 
finding  of  an  indictment,  it  seems  to  have  been  very  doubtful  (2)at 
the  common  law,  where  the  offence  of  the  accessary  arose  in  a 
different  county  from  that  of  the  principal,  whether  it  could  be' 
indicted  at  all ;  because  the  county  in  which  it  arose  could  not 
take  conusance  of  the  principal  felony  arising  in  another  county, 
without  which  they  could  not  find  that  of  the  accessary. 

SecU 


(r)  Finch,  411 
B.1.C.13.S.1: 


(l)  Where  the  principal  and  accessary  are  tried 
by  the  same  inquest,  the  accessary  may  enter  into 
the  full  defence  of  the  principal,  and  avail  himself 
of  every  matter  of  fact,  and  of  every  point  of  law 
tending  to  his  acquittal ;  and  when  the  accessary 
is  tried  after  the  conviction  of  the  principal,  if  it 
shall  come  out  in  evidence  that  the  offence  of 
•which  the  principal  was  coAvicted  did  not  amount 
to  felony  in  him,  or  not  to  that  species  of  felony 
with  which  he  was  charged  ;  or  if  it  shall  manifestly 
appear  in  point  of  fact  that  he  was  innocent,  the 
accessary  ought  to  be  acquitted.  M'Daniel's  Case, 
Foster,  121.  10  State  Trials,  417.  Foster's  Third 
Discourse,  365.  and  Smith's  Case,  Cases  in  Cro. 
L.  237. — It  is  also  said,  that  the  production  of  the 
record  of  conviction  of  the  principal  is  sufficient 
to  put  the  accessary  upon  his  defence.  Foster,  363. 
But  it  seems  that  some  additional  evidence  is  ne- 
cessary for  that  purpose,  in  order  to  apply  and 


connect  it  with  the  case  of  a  prisoner  indicted  a* 
accessary  ;  for  a  bare  unqualified  record  can  only- 
be  evidence  against  those  who  are  parties  to  it. 
O.  B.  1784.  p.  474.     Foster,  365. 

(2)  Keilw.  67.  The  accessary  in  such  case  is. 
said  to  be  indictable  in  the  county  in  which  the 
principal  felony  was  committed.  But  in  the  Year 
Book  of  9  Edw.  4.  48. 1.  abridged  F.  Cor.  33.  and 
B.  Indict.  52.  the  accessary  was  indicted  in  the 
county  in  which  he  was  accessary,  and  the  court 
wrote  to  the  justices  of  the  county  wherein  the 
principal  felony  was  committed,  to  certify  whether 
the  principal  was  indicted  before  them.  And  hi 
S.  P.  C.  90.  this  case  is  holden  to  be  law.  See 
also  3  Inst.  49.  135.  But  in  S.  P.  C.  it  is  said, 
that  there  was  no  remedy'  at  common  law  against 
the  accessary  where  his  offence  was  in  a  different 
county  from  tliat  of  the  principal.  See  1  Hale,  O'io. 
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Sect,  49.    But  these  matters  are  fully  cleared  by  the  statute  of  vide  Rex  v. 
2  nnd  3  Edvv.  6.  c.  24.  s.  3.  by  which  it  is  enacted,  **  That  an  Burridge, 
•  appeal  of  murder  may  be  sued  in  the  same  county  where  the  45/^4.  '  * 
'*  party  feloniously  stricken  or  poisoned  shall  die,  as  well  against 
"  the  principals  as  accessaries,  in  whatsoever  county  or  place  the 
"  accessaries  shall  be  guilty;  and  the  justices  before  whom  any 
'*  such  appeal  shall  be  commenced,  sued,  and  taken,  within  the 
*'  year  and  day  after  such  murder  and  manslaughter  committed 
'*  and  done,  shall  proceed  against  such  accessaries  in  the  same 
*•  county  where  such  appeal  should  be  so  taken,  in  like  manner 
^'  and  form  as  if  the  same  offence  of  accessaries  had  been  com- 
**  mitted  in  the  same  county  where  such  appeal  shall  be  so  taken, 
"  as  well  concerning  the  trial  by  the  jurors,  or  twelve  men  of  such 
"  county  where  such  appeal  shall  be  taken  upon  the  plea  of  not 
"  guilty,  as  otherwise." 

Sect.  50.  x\nd  by  2  and  3  Edw.  6.  c.24.  s.  4.*'  That  where  any 
"  murder  or  felony  shall  be  hereafter  committed  and  done  in  one 
"  county,  and  another  person,  or  more,  shall  be  accessary  or  ac- 
"  cessaries  in  any  manner  of  wdse  to  any  such  murder  or  felony 
*'  in  any  other  county,  that  an  indictment  found  or  taken  against 
**  such  accessary  or  accessaries  upon  the  circumstances  of  such 
''  matter  before  the  justices  of  peace,  or  other  justices  or  com- 
*'  missioners  to  inquire  of  felonies  in  the  county  where  such  of- 
**  fences  of  accessary  or  accessaries  in  any  manner  of  wise  shall 
**  be  committed  or  done,  shall  be  as  good  and  effectual  in  the 
*'  law,  as  if  the  said  principal  offence  had  been  committed  or 
**  done  in  the  same  county  where  the  same  indictment  against 
"  such  accessary  shall  be  found  :  and  that  the  justices  of  gaol-de- 
"  livery,  of  oyer  and  terminer,  or  two  of  them,  of  or  in  any  such 
*^  county  where  the  offence  of  any  such  accessaiy  shall  be  here- 
"  after  committed  and  done,  upon  suit  to  them  made,  shall  write 
"  to  the  custos  rotulorum,  or  keepers  of  the  records,  where  such 
*'  principal  shall  be  attainted  or  convicted,  to  certify  them  whe- 
'*  ther  such  principal  b^  attainted,  convicted,  or  otherwise  dis- 
•*  charged  of  such  principal  felony ;  who,  upon  such  writing  to 
*'  them,  or  any  of  them,  directed,  shall  make  sufficient  certifi- 
"  cate  in  writing,  under  their  seal  or  seals,  to  the  said  justices, 
"  whether  such  principal  be  attainted,  convicted,  or  otherwise 
*'  discharged,  or  not :  and  after  they  that  so  shall  have  the  cus- 
*'  tody  of  such  records,  do  certify  that  such  principal  is  attainted, 
*'  convicted,  or  otherwise  discharged  of  such  offence  by  the  law ; 
"  that  then  the  justices  of  gaol-delivery,  or  of  oyer  and  terminer^ 
"  or  other  thereto  authorised,  shall  proceed  upon  every  such  ac- 
*'  cessary,  in  the  county  where  such  accessary  or  accessaries  be- 
^'  came  accessary,  in  such  manner  and  form  as  if  both  the  said 
**  principal  offence  and  accessary  had  been  committed  and  done 
"  in  the  same  county  where  the  offence  of  accessary  was  or  shall 
"  be  committed  or  done :  and  that  every  such  accessary  shall 
"  answer  upon  his  arraignment,  and  receive  such  trial,  judgment, 
**  order  and  execution,  and  suffer  such  forfeitures,  pains  and  pe- 
"  nalties,  as  is  used  in  other  cases  of  felony  ;  any  law  or  custom 
"  to  the  contrary  before  used  in  any  wise  notwithstanding." 

In 
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In  the  construction  of  this  statute,  the  following  points  seem 
most  remarkable,  viz, 

8  Coke,  118.  Sect.  51.  First,  An  indictment  against  an  accessary,  in  pur- 
Vide  sup.  c.  25.  suance  of  this  statute,  in  the  county  wherein  he  was  accessary, 
^^^^'     '            ought  expressly  to  recite  that  the  principal  did  the  felony  in  the 

other  county,  and  not  barely  that  he  was  indicted  for  it ;  for  that 
is  only  an  argument,  and  no  direct  affirmation  that  he  did  it. 

(o)  3  Inst  49.         Sect.  52.  Secondly,  The  court  of  (a)  king's  bench,  in  relation 

135.  to  a  person  there  indicted  as  an  accessary  in  the  county  wherein 

9  Coke,  118.  |-[,g  gaj(j  court  happens  to  sit,  to  a  felony  in  another  county  ;  and 
See  the  notes  to  ^^^^  ^^^'^^  (^)  ^^S^^  Steward,  in  relation  to  a  peer  to  be  tried  before 
sect.  48.  under  the  lords  on  an  indictment  against  him  as  accessary  in  one  county 
m^'^T^^'  to  a  felony  in  another;  are  within  the  purview  of  the  said  sta- 
I3!i!  "^  ^"^^  '  "^^  ^^h'  because  it  is  a  remedial  law,  and  made  to  supply 

a  very  mischievous  defect  of  the  common  law,  which  oftentimes 
necessarily  occasioned  a  failure  of  justice,  and  therefore  ought  to 
have  a  beneficial   construction  ;  but  also  because  the  court  of 

(c)  Vide  sup.  king's  bench,  being  the  (c)  supreme  court  of  oi/er  and  terminer, 
c.  3.  sect.  11.      and  gaol-delivery,  may  naturally  be  included  in  the  very  words  of 

a  statute  which  gives  such  justices  any  new  power ;  or  if  it  be 
not  thought  to  be  strictly  within  the  words,  it  is  at  least  within 
the  meaning  of  them,  which  otherwise  would  give  a  higher  privi- 
lege to  an  inferior  court  than  to  a  superior :  and  the  like  in  effect 

(d)  3  Inst.  136.  n^^y  he  said  in  the  case  of  the  lord  (d)  steward,  who  by  the  words 

of  his  commission,  as  well  as  the  nature  of  the  thing,  seems  to 
be  a  justice  of  oi/er  and  terminer,  and  within  the  very  words  of 
the  statute,  or  at  least  within  the  meaning.  To  which  may  be 
added,  that  these  words  in  the  latter  part  of  the  statute,  "  That 
**  the  justices  of  gaol-delivery,  or  of  oyer  and  terminer,  or  other 
"  there  authorized,  shall  proceed  against  such  accessaries,"  &c. 
seem  plainly  to  imply,  that  such  other  so  authorized  may  also 
send  for  a  certificate  of  the  record  relating  to  the  principal ;  for 
nothing  can  be  more  natural  than  to  expound  one  part  of  the 
statute  by  another.  As  to  the  objection,  that  the  words  of  the 
statute  are,  that  the  said  justices,  "  or  two  of  them,"  shall  write 
to  the  custos  rotulornm,  &.c.  and  therefore  that  the  lord  steward 

(e)  3  Inst.  136.  Cannot  do  it,  because  he  is  but  one,  it  may  be  (e)  answered,  that 

those  words  are  to  be  thus  construed,  that  where  there  are  two 
or  more  such  justices,  they  must  write,  &c.  but  not  where  there 
is  but  one. 

(/)  Dyer,  253,  Sect.  53.  THIRDLY,  Not  only  the  justices  of  the  king's  bench, 
254.  ^  the  pleas  before  whom  are  properly  styled  (f)  placita  coram 
ButSir  E.Coke  ^^^^>  a^d  not  coramjusticiariis,  but  any  other  justices,  writing  for 
in  3  Inst.  49.      a  certificate  in  pursuance  of  the  statute,  ought  to  do  it  by  writ  in 

135.  seems  to  the  king's  name,  and  not  by  a  precept  in  their  own  names,  and 
sary^for  thrfus-  ""^^^  their  own  seals,  and  the  reason  given  by  Dyer  is,  because 
ticesofthe         it  is  a  writing  from  justices  to  ju&tices. 

king's  bench  _,  , 

only  to  write  in        Sect.  54.  FOURTHLY,   vV  here  some  of  those  supposed  to  have 

the  king's  name,  been  accessaries  to  a  felony  in  a  different  county,  are  proceeded 

against  in  the  king's  bench,  in  pursuance  of  the  statute,  if  there 

be  a  likelihood  that  others  will  be  in  the  same  manner  proceeded 

(^)  3  Inst.  49.     against  in  another  court,  it  seems  most  advisable  (g)  to  send  for 

136.  -  tj^e 
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the  record  relating  to  the  principal   by  a  special  writ  formed 
upon  the  matter  according  to  the  words  of  the  statute,  and  not 
by  certiorari,  because  that  would  wholly  (A)  remove  the  record  C^)  Vide  sup. 
from  the  court  below  into  the  court  of  king's  bench,  which  might  69.311^^0.77^ 
cause  a  doubt,  whether  either  the  court  below  or  that  of  the  to  87. 
king's  bench  could  certify  it  upon  a  subsequent  writ ;  for  as  to 
the  court  below,  it  might  be  objected,  that,  being  no  longer  a  re- 
cord of  that  court,  it  cannot  be  certified  by  it ;  and   as  to  the 
king's  bench,  it  might  be  objected,  that  the  principal  was  neither 
attainted  nor  convicted  there ;  whereas  the  words  of  the  statute 
ire,  '*  That  the  justices  shall  write  to  the  keepers  of  the  records 
"  where   such   principal  shall  be  attainted  or  convicted."     But 
these  doubts  are  avoided  by  (  0  directing  a  special  writ  to   the  (03Inst.49. 
court  below,  on  which  a  special  certificate  shall  be  made  in  pur-  ^^^' 
suance  of  the  statute,  and  the  record  shall  still  remain  below,  and 
consequently  may  be  certified  from  thence  on  a  subsequent  writ. 

-fSect.  55.  And  for  preventing  any  failure  of  justice,  and  tak-  Murder, how  it 
ing  away  all  doubts  touching  the  trial  of  murders,  it  is  enacted  ,7 ^t^had  wholly 
by  2  Geo.  2.  c.  21.  *'  That  where  any  person  shall  be  feloniously  happened  in 
"  stricken  or  poisoned  upon  the  sea,  or  at  any  place  out  of  Eng-  England. 
"  land,  and  shall  die  of  the  same  within  England  ;  or  shall  be  so 
*'  stricken  or  poisoned  within  England,  and  die  of  the  same  upon 
'*  the  sea  or  out  of  England  ;  an  indictment  by  the  jurors  of  the 
**  county  in  which  such  death,  stroke,  or  poisoning  shall  respec-        ' 
*'  tively  happen,  whether  found  before  the  coroner,  or  before  jus- 
"  tices    of    the    peace,    or    other  justices  or     commissioners 
**  who  have  authority  to  inquire  of  murders,  shall  be  good  as 
*'  well  against  the  principal  as  the  accessary  ;  and  the  gaol-de- 
*'  livery  and  oi/er  and  terminer  for  the  county,  and  also  any  supe- 
"  rior  court,  into  which  the  indictment  shall  be  removed  by  cer- 
*'  tiorari,  may  proceed  therein  in  all  points  as  if  the  fact  had  been 
*'  wholly  committed  in  the  said  county.     And  the  offenders  shall 
"  be  entitled  to  all  and  the  same  advantages,  &c.  except  chal- 
*'  lenges  for  the  hundred." 


CHAP.  XXX. 
OF  STANDING  MUTE. 

Having  shewn  in  what  manner  a  prisoner  is  to  be  arraigned, 
I  am  in  the  next  place  to  examine  in  what  manner  he  is  to  be 
dealt  with  afterwards ;  and  to  that  end  shall  endeavour  to  shew, 

1.  What  is  to  be  done  with  a  prisoner  in  standing  mute. 

2.  What  is  to  be  done  with  a  prisoner  upon  his  confession. 


i 
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3.  What  is  to  be  done  with  a  prisoner  upon  his  pleading. 

And  First,  As  to  the  prisoner's  standing  mute,  1  shall  con- 
sider, 

1.  Where  he  shall  be  said  to  stand  mute. 

2.  How  it  shall  be  tried  whether  he  do  so  of  malice,  or  by  the 
act  of  God. 

3.  What  shall  be  done  where  one  is  found  to  stand  mute  by 
the  act  of  God. 

4.  Where  he  who  stands  mute  shall  be  awarded  to  the  same 
execution  as  if  he  had  not  stood  mute,  and  where  he  shall  be 
adjudged  to  his  penance. 

5.  What  is  the  nature  of  such  penance. 

6.  What  he  shall  forfeit,  and  to  whom. 

7.  W  hether  the  prosecutor  of  an  indictment  or  appeal  of  lar- 
ceny be  entitled  to  a  restitution  of  the  goods  stolen,  upon  the  de- 
fendant's standing  mute. 

8.  Wlierc  one  that  stands  mute  shall  have  the  benefit  of  clergy. 

As  to  the  First  Point,  viz.  In  what  cases  a  man  shall  be     M 
said  to  stand  mute. 

Sect.  1.  I  take  it  to  be  agreed,  that  he  who  answers  imperti- 
nently, or  ineifectually,  or  refuses  to  put  himself  upon  his  trial  in 
such  manner  as  the  law  directs,   may   as  properly  be  said   to 
stand  mute  as  he  who  makes  no  answer   at  all ;    as   where  a 
(a)  Dyer,  49.      1^3"  (o)  refuses   to  plead    a  plea  in  chief,  or  the  general  issue, 
5241.  but  insists  on  some  frivolous  defence,  or  even  to  plead  a  good  (/;) 

trnnmS^^fie'  ^^^^^^^y  P^^^>  ^^^  rcfuses  to  plead  over  to  the  felony,  in  which 
S.  P.  C.  150.  *  case  after  such  a  plea  is  found  against  him,  he  shall  not(c)  be 
(/>)  Kellvv.  70^  admitted  to  plead  in  chief,  but  shall  be  adjudged  to  his  penance 
<^^^Keil\v  70  ^  "^  ^^^^  same  manner  as  if  he  had  made  no  plea  at  all.  And  so 
(d)  B.  Pain,  2.  shall  he  who  pleads  a  good  plea  in  chief,  or  the  general  issue, 
14, 15.  but  (d)  refuseth  to  put  himself  upon  the  inquest  (that  is,  to  be 

B  A  eaf  9^  tried  by  God  and  his  country  if  a  commoner,  or  by  God  and  his 
2  inst.  178.  ^*   (^)  peers  if  a  lord)  or  to  wage   battle  where  such  trial  is  (f)  al- 

Siunmary,  226.    lowed. 

F.  Coroiie,  27. 

30. 359.    4  E.  4. 11.    7  E.  4. 29.     14  E.  4.  7.     3  Inst.  227.    B.  Cor.  149.     8  E.  4.  3.     (e)  Kcly.  57. 

(/)  See  post,  c.  44.     S.  P.  C.  81. 

(^)  2  Inst.  178.       Sect.  ^.  It  seems  to  be  holden  in  the  (g)  Second  Institute, 
(/i)  Sum.  259.     ajj^i  also  in  the  latter  part  of  Sir  Matthew  Hale's  Pleas  of  the  (A) 
Crown,  that  if  a  prisoner  on   his  trial  peremptorily   challenge 
above  the  number  allowed  him  by  law,  he  shall  not  be  dealt  with 
as  one  that  stands  mute,  but  shall  be  hanged  :  but  this  very  point 
(0  ^™-  ^^^'      is  made  a  quccre  in  another  (i)  part  of  Hale's  Pleas  of  the  Crown, 
(/)  3  Inst.^227.    ^"^  ^^^^  ^"  W  Kelynge  ;  and  the  contrary  is  holden  in  the  Third 
(/)  Institute :  neither  does  it  seem  easy  to  assign  a  reason  w  hy 
he  who  challenges  more  jurors  than  he  ought,  shall,  in  respect  of 
an  implied  refusal  of  a  legal  trial,  be  thought  worthy  of  a  greater 
punishment  than  he  who  obstinately,  directly,  and  expressly  re- 
fuses 
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fuses  it.     To  which  may  be  added,  that  there  seems  to  be  but 

one  (/»)  full  authority  in  the  old  books  for  the  maintenance  of  ^^q^^^^^J'^I^' 

this  opinion,  whereas   there  is  a  great  («)  number  of  the  other  b.  Corone'  i36. 

Side(l).  B.  Pain.  5. 

And  note,  there 
is  no  other  authority  cited  for  this  opinion  by  Coke,  Hale,  or  Kelynge,  2  Inst.  l78.  Summary,  259. 
Kelynge,  36.  (n)  F.  Cor.  359.  3  H.  7.  12.  Abr.  F.  Cor.  51.  B.  Clergy,  27.  And  note  that  this 
case  is  the  more  remarkable,  because  of  the  very  same  year  with  the  former,  and  subsequent  to  it.  Vide 
Kelynge,  36.  3  H.  7.  2.  5.  The  like  is  said  to  be  adjudged  ly  all  the  justices  but  Keble;  and  this  case 
is  abridged.     B.  Appeal,  82.     B.  Pain.  4.     2  Hale,  316. 

Sect.  3.  But  it  is  clear,  (o)  that  he  who  demurs  in  law  to  an  (o)  See  the  next 
indictment  or  appeal,  shall  not  be  esteemed  to  stand  mute,  nor  chapter,  sect.  o. 
be  dealt  with  as  such,  as  having  refused  a  trial  by  his  country, 
for  he  puts  himself  upon  a  trial  by  the  court,  which  is  the  proper 
trial  of  a  matter  in  law. 

Sect.  4.  Also  it  seems  clear,  that  after  a  man  hath  (^)  con-  (p)s.p.c.i50. 
fessed  himself  guilty,  or  pleaded,  and   put  himself  upon  his  (q)  Same  point  ad- 
country,  he  shall  not  afterwards  be  demeaned  as  one  that  stands  mitted,8H.4.3. 
mute,  in  respect  to  his  subsequent  silence ;  but  the  jury  shall  be  abrTdged,B. 
charged,  and  the  trial  shall  proceed,  and  the  like  judgment  shall  Pain.  2.    But 
be  given  as  in  common  cases.  in  these  books  it 

^  IS  incidentally 

holden,  that  where  a  man  does  not  confess,  but  pleads  not  guilty,  and  after  stands  mute,  he  shall  be  put 
to  his  penance.  (q)  Kelynge,  36,  37.  Summary,  225,  226.  2  Hale,  316.  15  Edw.  4.  33.  Abr.  B. 
Penance,  9.    B^Corone,  51.     Con.  8  Hen.  4.  3.  for  which  see  the  jM>te  next  abore. 

As  to  the  Second  Point,  viz.  In  what  cases,  and  in  what 
manner  it  shall  be  tried,  whether  one  who  stands  mute  do  so  of 
malice,  or  of  the  act  of  God. 

Sect.  5.  It  seems  agreed,  (r)  that  where  a  prisoner  wholly  stands  (r)Sum.  225. 
mute  without  making  any  answer  at  all,  the  court  shall  take  an  s.  P.  C.  i50. 
inquest  of  office  by  the  oath  of  any  {s)  twelve  persons  that(0  g  h  Vi^'^^^ 
happen  to  be  present,  whether  he  do  so  of  malice,  or  by  the  f.  Cor.  71.225. 
act  of  God.     But(M)  after  an  issue  hath  been  joined,  if  the  pri-  43  Assize,  so. 
soner  stand  mute  when  the  iury  are  in  court,  if  there  be  any  >; 4^Pf ^J' ^,** 

1  r  1     •  •  •       1     1 1  1  1     ,        1  1  •  (s)  B,ast.  Lnt. 

need  tor  such  mquiry,  it  shall  be  made  by  them,  and  not  by  an  385.  3. 

inquest  of  office.  (0  8  Hen.  4. 

pl.  1,  2. 
F.  Corone,  71.     B.  Appeal,  24.        (u)  S.  P.  C.  150.  from  the  authority  of  8  Hen.  4.  3.  for  which  see 
the  notes  to  the  precedent  section. 

Sect,  6.  Where  (x)  a  man  answers,  but  not  effectually,  it  seems  (^)  Sum.  226. 
needless  to  make  any  inquiry  whether  his  refusal  be  owing  to  his  g'ljigi,  (77  i78. 
malice  or  not,  because  it  is  apparent.  2  Hale,  317. 

As  to  the  Third  Point,  viz.  What  shall  be  done  where  one 
is  found  to  stand  mute  by  the  act  of  God. 

Sect.  7.  It  is  agreed,  (i/)  that  in  such  a  case,  the  j;iidges'o£  the  (y)  Si  P.  C.  150. 
court  (who  are  always  to  be  of  counsel  with  the  prisoner,  to  see  2Insti77,i78. 
that  he  have  law   and  justice)  shall  not  only  cause  the  felony  to  xlw^^^e.  '^°"^" 
be  inquiied  of,  but  also  whether  the  prisoner  be  the  same  per- 
son, and  all  other  matters  which  he  might  have  pleaded  in  his 
defence. 

And 

(1)  A  prisoner  thus  perversely,  and  obstinately       be  overruled.     2  Hale,  37 d.     Vide  infra,  sect.  7. 
offending  is,  in  high  treason,  ipso  facto,  attainted.       notes. 
2  Hale,  268.     And  in  felony  the  challenge  shall 
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And  such  inquiry  shall  be  made,  as  I  suppose,  not  by  an  in- 
quest of  office,  but  by  a  jury  returned  by  the  sheriff  in  the  same 
manner  as  if  the  defendant  had  actually  pleaded  ;  for  since  it  is 
no  way  his  fault  that  he  did  not  so  plead,  there  is  no  reason  why 
his  trial  should  be  in  a  more  loose  and  summary  manner,  or  any 
way  less  regular  or  solemn,  than  if  he  had.    To  which  may  added, 
(0  Sum.  225.      that  Sir  Matthew  Hale,  saith,  (2)  "  that  the  felony  shall  be  in- 
*'  quired  of,  &c.  in  the  same  manner  as  if  the  prisoner  had  pleaded 
*'  not  guilty ;"  from  which  words  it  seems  plain,   that,  in  his 
opinion,  the  inquiry  ought  to  be  by  an  inquest  returned  by  the 
sheriff  as  in  the  other  trials  at  the  mise  of  the  parties,  because  if 
the  defendant  had  pleaded,  it  must  certainly  have  been  so.     And 
therefore   it  seems  reasonable,  that  where  Sir  William  Staund- 
(a)S.P.C.i60.  forde  (fl)  having  spoke  of  such  inquiry  adds  immediately,  that 
*'  it  is  but  an  inquest  of  office,"  ought  to  be  understood,  not  of 
the  inquiry  of  the  felony,  whereof  he  had  last  spoken,  but  of  the 
inquiry  whether  the  prisoner  stood  mute  of  malice,  or  by  the  act 
(fe)F. Cor.  225.  of  God,  whereof  he  had   spoken  in  the  sentence  next  before: 
43  Assize,  30.     and  I  the  rather  incline  to  think  that  this  is  his  meaning,  because 
2  Hale  316        ^^^  ^^^  books  citcd  by  him,  to  this  point,  relate  to  this  inquiry 

317.  accordi.       only(l). 

As  to  the  Fourth  Point,  viz.  In  what  cases  he  that  stands 
mute  shall  be  awarded  to  the  same  execution  as  if  he  had  not 
stood  mute,  and  where  he  shall  be  adjudged  to  his  penance,  I 
shall  consider, 

1.  What  shall  be  done  to  him  who  stands  mute  after  an  at- 
tainder. 

2.  What  to  a  person  arraigned  for  high  treason. 
,3.  What  to  one  arraigned  for  petit  larceny. 

4.  What  to  one  arraigned  for  felony  by  statute. 

5.  What  to  one  arraigned  upon  an  appeal. 

6.  What  to  one  indicted  of  a  capital  felony  or  petit  treason. 

As  to  the  first  particular,  viz.  What  is  to  be  done  to  him  who 
stands  mute  after  an  attainder. 

.  X  g        2g  Sect.  8.  It  seems  to  be  settled  (c)  at  this  day,  that  wherever 

2Hale,3i5.3i6.  One  who  is  attainted,  either  by  judgment  on  a  verdict,  or  confess 
Keljnge,36.  sion,  or  by  outlawry,  or  abjuration,  stands  mute  to  the  demand 
c'  ^j^  j^^?*       why  execution  should  not  go  against  him,  he  shall  not  be  awarded 

So  adjudged,  /.  .  i     ^        ®       i  •     i      i-  .•  -r  i     ^ 

8Hen.  4. 3.  to  his  penance,  but  to  the  same  kind  01  execution,  ir  any,  that 
Ab.  B.  Pain.  2.  would  have  been  awarded,  if  he  had  not  stood  mute. 

B.  Corone,  22.  y^^ 

as  to  the  cause 

of  abjuration  or  any  other  attainder  after  a  confession;  but  the  contrary  is  insinuated  as  to  other  attain- 
ders. But  in  26  Assize,  19.  Ab.  F.  Cor.  191.  B.  Pain.  12.  F.  Cor.  99.  one  who  had  abjured, 
standing  mute,  was  put  to  his  penance  and  not  hanged. 

(l)  Old  Bailey  session,  1778.  (No.  32.)  Francis  "  fraudulently,  wilfully,  and  obstinately,  and  not 

Mercier,  on  his  arraignment  for  murder,  stood  mute.  "  by  the  providence  of  God."     The  judge  imraedi- 

The  sheriff  was  directed  to  return  a  jury  to  inquire  ately  passed  sentence,  and  he  was  executed.   Vide 

whether  it  was  "  through  obstinacy  or  the  visitation  12  Geo.  3.  c.  20.     Infra,  sect.  25. 
"  of  God." — The  jury  found  that  he  stood  mute 
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Yet  there  seems  to  be  this  difference,  that  where  one  wlio 
hath  always  continued  in  prison,  after  an  attainder  by  verdict  or 
confession,   stands   mute   to  the  demand   why  execution   should 
not  go,  it  shall  be  awarded  (d)  against  him,  without  any  inquiry  (rf)S.P.C. i5o. 
whether  he   stand   mute  by  malice,  or   otherwise,   or  whether  J^  ^^^-  "*•  ^^* 
he  be  the  same  person  who  is   so  attainted  or  not;  because  it  F.Coronc, 36. 
sufficiently  appears  that  he  is  the  same  person,  and  that  is  suffi-  B.  Corone.  155. 
cient  to  justify  an  award  of  execution  against  him,  where  nothing 
appears  to  the  contrary.     But  if  a  person  so  attainted,  be  retaken 
after  an  escape ;  or  if  one  be  taken  after  an  outlawry  or  abjura- 
tion, and  stand  mute  to  the  demand,  why  execution  should  not 
go  against  him  ?  it  shall  be   inquired,  whether  he  stand  mute  of 
malice,  or  of  the  act  of  God ;  and  if  it  be  found  of  malice,  it 
seems  that  execution  shall  be  awarded  without  any  farther  in- 
quiry: (e)  but  if  it  be  found  to  be  of  the  act  of  God,  it  seems,  (0SP.C.150. 
that  it  ought  to  be  also  inquired,  whether  he  be  the  same  person  \g  pf.'gg^*  ^'* 
or  not,  in  the  same  manner  as  where  one  stands  mute  by  the  F.  Cor.  36. 
act  of  God,  when  first  brought  upon  his  trial.  B.  Corone,  155, 

As  to  the  second  particular,  viz.  What  is  to   be  done  to  one 
who  stands  mute  to  an  arraignment  for  high  treason. 

Sect,  9.  It  is  clearly  settled  {d)  at  this  day,  that  standing  mute  (/)  Sum.  226. 
upon  an  arraignment  for  high  treason  is  equivalent  to  a  convic-  ^,?^^^'  ^^'^' 
•tion  by  verdict  or  confession,  and  consequently  subjects  the  cri-  g^^^jj^  gg  ' ' 
minal  to  the  same  kind  of  judgment  and  execution  as  such  a  Keijnge,  57. 
conviction  would  do.     But  I  take  it  for  granted,  that  such  stand-  ^y^'^'  2^^- 
ing  mute  must  in  (g)  like  manner  appear  to  be  obstinate  :  and  ^  p^in,  19^ 
that  if  it  be  found  to  be  the  act  of  God,  the  whole  matter  shall  Co.  Lit.  39i, 
in  like  manner  (h)  be  inquired  of,  as  hath  been  more  fully  shewn  ^  ^"^*- ^*i 
in  the  former  part  of  this  chapter.     But  where  such  person  ap-  Con.F.  Cor. 
pears  to  stand  obstinately  mute,  I  do  not  find  it  any  where  holden,  283. 
that  there  is  any  necessity  that  he  probably  appear  to  be  guilty,  (^)  Vide  sup. 
or  that  any  evidence  be  examined  to  prove  him   so,  before  he  13  Ed's!  26. 
shall  be  condemned  or  executed.     But  this  is  advisable,  where  S.  P.  C.  150. 
one  stands  obstinately  mute  on  an  arraignment  for  felony  by  sta-  (^)  S. P. C.  150. 
tute,  as  shall  be  more  fully  shewn  in  the  fourteenth  and  fifteenth 
sections. 

As  to  the  third  particular,  viz.  What  is  to  be  done  to  one  who 
stands  mute  to  an  arraignment  for  petit  larceny. 

Sect.  10.  I  take  it  to  be  agreed  (i)  that  if  a  man  appear  to  0  2  Inst.  177. 
stand  obstinately  mute  on  an  arraignment  for  petit  larceny,  he 
shall  have  the  like  judgment,  &c.  as  if  he  had  confessed  the  in- 
dictment. 

As  to  the  fourth  particular,  viz.  What  is  to  be  done  to  those 
who  stand  mute  to  an  arraignment  for  felony  by  statute. 

Sect.  11.    It  is  expressly  enacted  by  33  Hen.  8.  c.   12.  s.  12. 
"  That  if  a  person  indicted,  and  arraigned  of  treason,  misprision 
**  of  treason,  murder,  manslaughter,  or  bloodshed,  &c.  against  (k)  Dyer,  241. 
"  that  act,  within  the  verge  of  the  court,  shall  obstinately  refuse  3  Inst.  114. 
"  to  answer  directly,  or  shall  stand  mute,  he  shall  have  the  like  l^j^'se?'. 
"judgment,  &c.  as  if  he  were  found  guilty,  &c."    But  (k)  where  s.  P.  C.  150. 
a  statute,  as  that  of  piracy,  &c.  ordains  a  trial  by  the  common  Summary,  226. 
^        ^  ^  course  2Hale,3l8,319. 
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(0  Sum.  226. 
Sed  2  Hale, 
317.322.  con 


19. 

(o)  2  Inst.  178, 

179. 


course  of  the  law,  it  hath  been  adjudged,  that  the  crimmal  shall 
have  judgment  of  his  penance,  &c.  as  in  other  felonies. 

As  to  the  fifth  particular,  viz.  What  is  to  be  done  to  one  who 
stands  mute  to  an  arraignment  on  an  appeal. 

Sect.  1 2.  It  is  holden  by  Sir  Matthew  Hale,  (/)  that  an  appel- 
lee of  felony  standing  mute  shall  not  have  judgment  of  penance, 
(m)'s.F.'ai50.  ^"*  ^^  ^^  hanged;  but  this  is  made  a  quare  in  (m)  Staundforde,' 
(ii)  B.  Pain.  8.  and  (n)  Brook ;  and  the  contrary  opinion  seems  to  be  favoured 
by  Sir(o)  Edward  Coke,  and  is  expressly  holden  by(p)  Kelynge, 
and  supported  by  several (^y)  resolutions  in  the  old  books  ;  whereas 
(/))KeIynge,37.  the  Year  Book  of  Edward  the  Third  (r)  seems  to  be  the  only 
^1  B^F  ^^*  ^^s^^^*^^'^  ^"  favour  of  the  other  side.  To  which  it  may  be 
B.  Forfeit'ii.  answered,  not  only  that  three  of  the  above-cited  resolutions  to 
B.  Appeal,  24.  the  contrary  are  much  later,  but  also  that  the  appellee  in  this 
4  Fd^  4^11^18  ^^^^  appears  to  have  been  taken  with  the  mainour ^  (s)  which  pro- 
Ab.  F.  Cor.7i!  hably  might  be  a  circumstance  of  considerable  weight  in  the 
B.  Appeal,  93.    judgment. 

B.  Pain.  14. 

43  Assize,  30.  Ab.  B.  Pain.  13.  B.  Appeal,  78.  B.  Corone,  123  or  124.  F.  Corone,  225;  and  in 
14  Edw.  4.  pi.  7.  this  point  is  made  a  qutere ;  but  in  the  very  next  folio,  pi.  17.  Ab.  B.  Corone,  161. 
it  is  adjudged  by  all  the  justices,  that  the  appellee  in  such  case  should  have  his  penance.  (?)  21  Ed.  3. 
pi.  18.  Ab.  B.  Pain.  8.  B.  Appeal,  40.  B.  Corone,  43.  But  neither  F.  Corone,  56.  nor  3  Hen, 
7.  2.  pi,  5.  nor  3  Hen.  7.  12.  pi.  5.  cited  by  Staundforde,  seem  to  come  up  to  this  point,  but  rather  to  be 
authorities  of  the  other  side.     See  B.  Corone,  82.       (s)  Vide  sup.  c.  15.  sect.  41. 

As  to  the  sixth  particular,  viz.  What  is  to  be  done  to  one 
who  stands  mute  to  an  indictment  of  a  capital  felony,  or  a  petit 
treason. 


(t)  Vide  2  Inst. 
177,  178. 


(«)  2  Inst,  177. 


(x)S.P.C.  159. 
Summary,  226. 
2  Hale,  320, 
321,  322. 


(y)  Rast.  Ent. 
385. 

Keilway,  70. 
7  Edw.  4.  29. 

3  Hen.  7.  12. 
(2)  8  Hen.  4.  1. 

4  Edw.  4.  11. 
14  Edw.  4.  7. 
43  Assize,  30, 
21  Edw.  3.  18. 
3  Hen.  7.  2. 


Sect.  13.  It  is  enacted  by  the  (t)  above-mentioned  statute  of 
Westminster  the  first,  c.  12.  "  That  notorious  felons  which 
"  openly  be  of  evil  fame,  and  will  not  put  themselves  in  incjuests 
^'  of  felonies,  that  men  shall  charge  them  with  before  the  justices 
"  at  the  king's  suit,  shall  have  strong  and  hard  imprisonment,  as 
"  they  which  refuse  to  stand  to  the  common  law  of  the  land." 
But  this  is  not  to  be  understood  of  such  prisoners  as  be  taken 
on  light  suspicion. 

Sect.  14.  Sir(w)  Edward  Coke,  in  the  construction  of  this  sta- 
tute, saith,  that  "  no  person  shall  be  put  to  this  punishment, 
"  unless  the  matter  be  evident  or  probable,  which  it  is  the  duty 
"  of  the  judge  to  look  into  ;"  and  Sir  William  (x)  Staundforde 
saith,  ^'  that  there  ought  to  be  evident  or  probable  matter  to  con- 
**  vict  the  party  of  the  crime  whereof  he  is  arraigned,  or  other- 
''  wise  that  he  be  a  notorious  felon,  or  openly  of  bad  fame ;" 
and  therefore  he  advises  the  judge,  for  the  satisfactibn  of  this 
statute,  and  discharge  of  his  duty,  to  examine  the  evidence  which 
proves  the  prisoner  guilty  of  the  fact,  before  he  proceed  to  the 
judgment  of  peine  forte  et  dure.  Yet  I  cannot  find  any  book 
which  takes  notice  of  any  examination  of  this  kind,  or  of  any 
entry  that  the  defendant  appeared  to  be  a  notorious  felon,  before 
such  judgment  given  against  him,  upon  his  standing  mute,  whether 
upon  an  {y)  indictment  or  (2)  appeal :  but  all  the  books  cited  in 
the  margin  seem  to  intimate,  that  the  standing  mute  is  of  itself  a 
sufficient  ground  for  such  judgment.  Yet  all  that  can  be  inferred 
fromtheiKe  seems  to  be  this,  that  it  is  not  necessary  to  make  any 

thing 
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thing  of  this  kind  part  of  the  record,  it  being  a  matter  left  to  the 

discretion  and  conscience  of  the  judge,  and  to  be  presumed  where 

it  is  not  expressed.    But  as  to  all  capital  appeals  whatsoever,  and 

all  indictments  and  appeals  of  petit  treason,  perhaps  it  may  be 

said,  that  (a)  not  being  within  this  statute,  but  remaining  as  they  (a)S.P.C.i50. 

were  at  the  common  law,  the  obstinacy  of  a  criminal  in  standing  ^yg^^^ygf^' 

mute  to  them,  may  be  of  itself,  without  more,  a  sufficient  induce-  and'the  books 

ment  to  a  judge  to  award  him  to  his  penance.     But  considering  cited,  sect.  r2. 

that  such  appeals  and  indictments  are  within  the  same  reason  ""  ^^  ^^'  ^^^' 

with  those  mentioned  in  the  statute  ;  and  it  is  uncertain  how  the 

common  law  stood  in  relation  to  these  matters,  as  appears  by  the 

best  authors  {b)  differing  among  themselves  concerning  them  ;  and  f^^^^^^Q  [fg* 

seeing  the  method  prescribed  by  the  statute  is  very  just  and  equi-       "^  *      '  '  ' 

table ;  it  seems  prudent  at  least  in  a  Jfi^e  to  observe  the  same 

rules  in  all  cases  of  this  kind. 

Sect.  15.  I  do  not  find  it  said  in  any  book,  what  shall  be  done 
to  a  prisoner  who  obstinately  standing  mute  to  an  arraignment, 
shall  appear  to  be  charged  upon  very  light  suspicion ;  but  I  take 
it  for  granted,  that  he  may  be  severely  fined  and  imprisoned  for 
the  contempt. 

As  to  the  Fifth  Point,  viz.  What  is  the  nature  of  the  pe- 
nance to  which  a  prisoner  is  to  be  adjudged  upon  his  obstinately 
standing  mute. 

Sect.  1 6.  It  is  observable,  that  the  above-cited  statute  of  West- 
minster the  first  says  only  in  general,  "  that  felons  standing  mute 
'*  shall  be  put  in  prison  forte  et  dure,''  without  saying  any  thing  of 
the  manner  of  it,  which  it  seems  to  leave  as  a  known  thing  to  the 
usual  practice  is   such  cases ;  which  we  shall  best  find  from  the 
books  of  Entries,  and  other  law  books,  all   of  which  generally 
agree,  that  the  prisoner  shall  be  remanded  (c)  to  the  place  from  (o)  Sum.  227. 
whence  he  came,  and  put(c?)  in  some  low  dark  room,(e)  and  there  1R^\^^^' 
laid  on  his  back,  without  any  mariner  of  covering,  except  for  the  s.  p.  c.  130. 
privy  parts,  and  {f)  that  as  many  weights  shall  be  laid  upon  him  Keilw.  70. 
as  he  can  bear,  and  more,  and  that  he   shall  have  no  manner  of  ^  Ed.4.pl.  ii. 
sustenance  but  of  the  worst  (g)  bread  and  (/?)  water,  and  that  he  Ab.  B.  Cor. 
shall  (i)  not  eat  the  same  day  in  which  he  drinks,  nor  drink  the  i6i. 
same  day  on  which  he  eats  ;  and  that  he  shall  so  continue  till  he  t^^^^^'J^^r,^ 
(k)  die.     But  it  is  said,  (/)  that  anciently  the  judgment  was  not,  g  h.  4.  i. 

'*  that  (rf)  This  clause 
is  omitted  in 
Keilw.  74.  4  E.  4.  11.  but  it  is  mentioned  ia  all  the  other  books  above  cited,  but  with  this  difFerence, 
that  14  E.  4.  11.  says  only  that  he  shall  be  put  in  a  chamber,  without  adding  that  it  shall  be  low  or 
dark,  (e)  In  this  all  the  books  above  citpd  seem  to  agree ;  and  the  Year  Book  14  E.  4.  8.  pi.  17. 
S.  P.  C.  150.  and  2  Inst.  178.  add,  that  he  shall  lie  without  any  litter  or  other  thing  under  him,  and 
that  one  arm  shall  be  drawn  to  one  quarter  of  the  room  wjih  a  cord,  and  the  other  to  another,  and 
that  his  feet  shall  be  used  in  the  same  manner;  but  these  clauses  are  wholly  omitted  in  all  the  other 
books  above  cited,  except  Hale's  Summary,  which  takes  notice  of  the  latter  of  them  only  ;  and  Rastal 
Entries,  385.  pi.  2.  adds,  that  a  hole  shall  be  made  for  the  head ;  and  Keilway,  70  a.  says,  that  the  head 
shall  not  touch  the  earth  ;  but  none  of  the  other  mention  either  of  these  clauses.  (/)  In  this  all  the 
books  above  recited  agree,  {g)  But  14  Edw.  4.  8.  S.  P.  C.  150.  and  2  Inst.  178.  are,  that  he  shall 
only  have  three  morsels  of  barley  bread  a  day ;  Keilw.  70  a.  that  he  shall  have  only  rye  bread  ;  and 
Rastal,  385.  and  2  Hen.  4. 1.  generally  that  he  shall  have  of  the  worst  bread.  Qi)  14  Ed.  4.  8. 
S.  P.  C.  150.  2  Inst.  178.  and  8  Hen.  4. 1.  and  Keilway,  70.  are,  that  he  shall  have  tlie  water  next  the 
prison,  so  that  it  be  not  current ;  but  Rastal,  385.  is  general,  that  he  shall  have  the  worst  water,  (i)  This 
is  omitted  in  Keilway,  70.  and  in  8  Hen.  4.  1.  Qi)  This  is  omitted  in  none  of  the  books  above  cited, 
except  14  Edw.  4.  pi.  11.  and  Summary,  227.  but  neither  of  these  books  give  the  whole  judgment  at 
large.       (/)  S.  P.  C.  150,  151.     Brittou,  11. 
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(m)  2  Inst.  177. 
2  Hale,  319. 

(n)  Kel  jnge,  27. 
This  practice  is 
rendered  unne- 
cessary by  12 
Geo.  3.  c.  20. 
Vide  infra, 
sect.  25. 


(o)  See  the 
bouks  cited  to 
sect.  9. 

(p)  14  E.  4.  7. 
Sum.  226,  227. 

2  Hale,  319. 
Coke,  Lit.  391. 
F.  Esc.  10. 

F.  Corone,  51. 
Assize,  421. 
S.  P.  C.  151.  a. 
B.Forf.  11.64. 
B.  Appeal,  24. 
8  H.  4.  1,  2. 

3  H.  7. 12. 

0)  8  H.  4.  2. 
B.  Appeal,  24. 


'*  that  he  should  so  continue  till  he  should  die,"  but  "  till  he 
"  should  answer,"  and  that  he  might  save  himself  from  the 
penance  by  putting  himself  on  his  trial,  which  he  cannot  do  at 
this  day  after  the  judgment  of  penance  is  once  given. 

Sect.  17.  It  seems  clear,  (w)that  women,  upon  standing  mute, 
are  liable  to  such  penance  as  well  as  men. 

Sect.  18.  It  is  said  {n)  to  be  the  constant  practice  of  Newgate 
sessions,  where  a  prisoner  refuses  to  plead,  to  endeavour  to  com- 
pel him  to  do  it  by  tying  his  thumbs  together  with  whipcord,  and 
not  to  proceed  to  the  judgment  and  penance,  before  all  methods 
of  persuading  him  to  plead  are  found  ineffectual. 

As  to  the  Sixth  Poi^It,  viz.  What  he  who  obstinately  stands 
mute  shall  forfeit,  and  to  whom. 

Sect.  19.  There  is  no  doubt  but  that  in  case  of  (0)  high  trea- 
son he  shall  forfeit  both  lands  and  goods,  in  the  same  manner  as 
if  he  had  been  attainted  any  other  way.  Also  I  take  it  for  granted 
that  in  the  case  of  felony  and  petit  treason,  where  a  person  by 
standing  mute  shall  not  avoid  being  attainted  for  such  crimes,  he 
shall  forfeit  his  lands  and  goods  in  the  same  manner  as  on  other 
attainders.  But  wherever  a  person  standing  mute  is  adjudged  to 
his  penance,  and  thereby  prevents  that  attainder  which  otherwise 
he  might  have  incurred,  it  seems  agreed,  {p)  that  he  forfeits  his 
chattels  only,  and  not  his  lands. 


(r)  Dyer,  268. 

18. 

8  H.  4.  2. 

B.  Forfeit.  11. 


(s)  Dyer,  268. 
8  H.  4.  2. 
B.  Forfeit.  11. 


(f)  Vide  sup. 
c.  23.  sect.  53. 
8  H.  4.  1. 
Ab.  B.  App.  2. 
S.  P.  C.  166. 


Sect.  20.  It  is  agreed  in  the  Year  Book  of  8  {q)  Hen.  4.  tliat 
the  goods  so  forfeited  ought  not  to  be  delivered  to  any  person 
claiming  them  under  a  grant  from  the  crown,  till  he  have  shewed 
a  good  title  to  them  in  the  king's  court,  by  some  grant  sufficient 
to  pass  them. 

Sect.ll.  And  it  seems,  (r)  that  such  goods  will  not  pass  by 
grant  of  all  felons  goods,  having  no  words  specially  extending  to 
the  goods  of  those  who  stand  mute,  &c.  because  a  person  ad- 
judged to  his  penance  for  standing  mute,  does  not  seem  to  suffer 
as  a  felon,  being  neither  attainted  nor  convicted  of  any  felony, 
but  as  a  person  refusing  to  stand  to  the  law  of  the  land.  And  it 
seems  rather  the  stronger  opinion,  (s)  that  they  pass  not  by  the 
grant  of  "  all  goods  of  felons  and  fugitives  of  all  persons  within 
"  such  a  district ;  so  that  if  such  persons  for  any  trespass  or  other 
''  fault  ought  to  lose  life  or  member ;  or  shall  fly  and  refuse  to 
"  stand  to  judgment,  or  do  any  other  trespass  for  which  they 
"  ought  to  lose  their  chattels." 

As  to  the  Seventh  Point,  viz.  Whether  the  prosecutor  of  an  ^ 
indictment  or  appeal  of  larceny  be  entitled  to  a  restitution  of  the 
goods  stolen,  upon  the  defendant's  standing  mute. 

Sect.  22.  It  seems  agreed,  (Jt)  that  by  the  common  law,  where 
a  persons  stands  mute  to  an  appeal  of  larceny,  it  is  proper  to 
charge  the  same  inquest  which  is  to  inquire  whether  the  standing 
mute  be  of  malice  or  not,  to  inquire  also  whether  the  goods  men- 
tioned in  the  appeal  are  the  goods  of  the  appellant,  and  whether 

the 
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the  defendant  were  taken  upon  a  fresh  suit  (w)  made  by  such  ap-  (")  Vide  c.  23. 
pellant ;  which  points   being  found  (x)  for  him,  he  shall  have  an  Sgu^'c^g^^' 
award  of  restitution  to  such  goods,  and  to  such  only,(j/)  in  whose  sect.  53. 
hands  soever  (z)  they  are  found.     And  it  is  said  in  general  in  (v)  Sup.  c.  23. 
some  books,  (a)  that  in  any  appeal  of  larceny  there  shall   be  a  /j)  SmT.'c,  23 
restitution  of  the  goods,  upon  the  appellee's  standing  mute,  with-  sect.  54. 
out  saying  any  thing  of  any  inquiry  concerning  the  property,  or  (^)  21 E.  3.  I8. 
fresh  suit;  but  I  take  it  for  granted,  that  where  it  is  so  omitted,  43  Assize*^o  * 
it  is  taken  as  a  thing  known,  and  done  of  course,  and  therefore  Ab.B.App.78. 
needless  to  be  expressly  mentioned.  B-  Coronc,  123. 

^  -^  F.  Corone,  225. 

Vide  40  Assize,  39.    Ab.  Fitz.  Corone,  217. 

Sect.  23.  But  it  seems  questionable,  %bether  the  prosecutor  of 
an  indictment  of  larceny  be  in  like  manner  intitled  to  a  restitution 
upon  the  defendant's  standing  mute  ?  because  it  seems  agreed, 
(b)  that  by  the  common  law  there  could  be  no  such  restitution  (b)  Sup.  c.  23. 
upon  any  other  prosecution  but  an  appeal;  and  it  is  certain,  that  sect. 55,56. 
the  prosecutor  of  an  indictment  is  not  entitled  to  a  restitution  by 
the  express  words  of  21  (c)  Hen.  8.  c.  11.  which  require,  ''  that  (c)  Set  forth 
"  the  felon  be  found  ffuiltv,  or  otherwise  attainted,  8cc."  and  I  do  ^^^^  ^*^?^5^ 
not  know^  that  he  is   entitled  to  it  by  any  other  statute,  or  any 
equitable  construction  of  this. 

As  to  the  Eighth  Point,  viz.  Where  one  who  stands  mute 
shall  have  the  benefit  of  his  clergy. 

Sect.  24.  It  seems  clear,  (d)  that  unless  it  happen  to  be  other-  (d)  F.  Cor.  233. 
wise  specially  provided  by  some  statute,  wherever  he  shall  be  ^^: 
allowed  it  upon  a  conviction,  by  verdict  or  confession,  he  shall  8  H.  4.  3. 
have  it  upon  his  standing  mute.  Summary,  231. 

2  Hale,  3'JO. 
380.     Moore,  550.     3  H.  7. 12.     Ab.  B.  Clergy,  27.     F.  Corone,  51.     3  H.  7.  12.     Ab.  F.  Cor.  .53. 
F.  Cor.  58.  seems  contrary ;  but  I  cannot  find  any  thing  in  3  H.  7.  1.  which  is  the  Year-book  cited  to 
this  note,  to  warrant  this  opinion. 

Sect.  25.  Also  I  take  it  to  be  agreed,  (e)  that  a  statute  taking  (e)  See  Sum. 
away  the  benefit  of  clergy  from  those  who  shall  be  convicted  of  Pu^^^ffr 
a  crime,  doth  not  thereby  take  it  away  from  those  who  stand  mute 
on  an  indictment  or  appeal  for  such  crime. 

Sect.  26.  But  it  is  enacted  by  3  and  4  Will,  and  Mary,  c.  9. 
set  forth  more  at  large  in  the  chapter  of  clergy,  "  That  if  any 
*'  person  shall  be  indicted  of  any  offence,  for  which  by  virtue  of 
"  any  former  statute  he  is  excluded  from  the  benefit  of  his  clergy, 
'*  if  he  had  been  thereof  convicted  by  verdict  or  confession,  if  he 
"  stand  mute  he  shall  not  be  admitted  to  it." 

Sect.  27.  But  appeals  and  offences  excluded  from  the  benefit 
of  clergy  by  subsequent  statutes,  seem  not  to  be  within  the  pur- 
'fiew  of  this  statute ;  for  the  fuller  consideration  whereof  I  shall 
refer  the  reader  to  the  chapter  of  clergy. 

It  is  now,  however,  immaterial  whether  a  prisoner  stands  mute  Vide  ante, 
or  pleads,  and  the  learning  upon  the  subject  of  little  importance,  ^^^^'  ^' 
for  it  is  enacted  by  12  Geo.  3.  c.  20.  "  That  if  any  person  being 
"  arraigned  on  any  indictment  or  appeal  for  felony,  or  on  any  in- 
"  dictment  for  piracy,  shall  upon  such  arraignment  stand  mute, 
"  or  will  not  answer  directly  to  the  felony  or  piracy,  he  shall  be 

VOL.  II.  H  H  "  convicted 


466 


OF  STANDING  MUTE. 


Bk.2. 


"  convicted  of  the  felony  or  piracy  charged  in  such  indictment  or 
'*  appeal ;  and  the  court  before  whom  he  shall  be  so  arraigned 
*'  shall  thereupon  award  judgment  and  execution  against  such 
"  person  in  the  same  manner,  and  attended  with  the  same  conse- 
"  quences,  as  if  he  had  been  convicted  by  verdict  or  confession." 


CHAP.  XXXI. 


OF  CONFESSION  AND  DEMURRER. 

And  now  I  am  to  consider  what  is  to  be  done  to  a  prisoner 
upon  his  confession;  which  may  be  either  express  or  implied. 


(a)  S.  P.  C.  14-2. 
Lamb.  b.  4.c.  9. 
Finch,  38. 
(6)Kelynge,  11. 
Qu.  if  the  law 
be  the  same  in 
civil  actions. 
Affirmed  Cro.  Eliz.  144 


Sect.  1.  An  express  confession  is  where  a  person  directly  con- 
fesses (a)  the  crime  with  which  he  is  charged,  which  is  the  highest 
conviction  that  can  be,  and  may  be  received  (b)  after  the  plea  of 
'*  not  guilty"  recorded,  notwithstanding  the  repugnancy;  for  the 
entry  is,  that  the  defendant  postea  or  relictd  verijicatione  *'  cognovit 
"  indictamentumJ^ 


Denied  2  Jones,  156. 


(c)  9  H.  6.  60. 

F.  Estoppel,  24. 

102. 

1 1  H.  6.  65. 

Lamb.  b.  4.  c.  9. 

Tr.  per  Pais,  25. 


(rf)  S.  P.  C. 

141. 

1  Hale,  225. 

(g)  22  Ass.  71. 

Ab.  F.  Cor. 

180. 

27  Assize,  40. 


(/)  9  H.  6.  60. 
Ab.  F.  Estop- 
pel, 24. 

11H.4.  65.  21. 
Lamb.  b.  4.C.9. 
Farresly,  40. 
{g)  Sup.  $  2. 


Sect.  2.  Such  a  confession  carries  with  it  so  strong  a  presump- 
tion of  guilt,  that  an  entry  (c)  on  record  quod  cognovit  indicta- 
mentum,  &c.  in  an  indictment  of  trespass,  estops  the  defendant 
to  plead  *'  not  guilty"  to  an  action  brought  afterwards  against; 
him  for  the  same  matter.     But  it  seems  questionable,  whether 
such  entry  of  a  confession  of  an  indictment  of  a  capital  crime^j 
will  iit  the  like  manner  estop  a  defendant  to  plead  "  not  guilty' 
to  an  appeal,  because  in  case  of  life  the  court  will  be  very  tender 
in  going  upon  presumptions. 

And  where  a  person  upon  his  arraignment  actually  confesses 
(d)  himself  guilty,  or  unadvisedly  discloses  the  special  (e)  manner 
of  the  fact,  supposing  that  it  doth  not  amount  to  felony,  where  it 
doth,  yet  the  judges,  upon  probable  circumstances,  that  such 
confession  may  proceed  from  fear,  menace,  or  duress,  or  from  ; 
w  eakness  or  ignorance,  may  refuse  to  record  such  confession,  and 
suffer  the  party  to  plead  not  guilty. 

Sect.  3.  An  implied  confession  is  where  a  defendant,  in  a  case 
not  capital,  doth  not  directly  own  himself  guilty,  but  in  a  manner 
admits  it  by  yielding  to  the  king's  mercy,  and  desiring  to  submitj 
to  a  small  fine :  in  which  case,  if  the  court  think  fit  to  accept  on 
such  submission,  and  make  an  entry  that  the  defendant  posuit  se- 
in  gratiam  regis,  without  putting  him  to  a  direct  confession,  or 
plea  (which  in  such  cases  seems  to  be  left  to  discretion),  the  de- 
fendant shall  if)  not  be  estopped  to  plead  not  guilty  to  an  action 
for  the  same  f^ct,  as  he  shall  {g)  be  where  the  entry  is  quod  cog- 
novit indictamentum. 

Sect.  4.   I  take  it  for  granted,  that  no  confession  whatever 

shall, 
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shall,  before  final  (A)  judgment,  deprive  the  defendant  of  the  pri-  (/*)  i  Salkeld, 
vilege  of  taking  exceptions  in  arrest  of  judgment  to  faults  appa-  ^'''  ^^• 
rent  in  the  record ;  (i)  for  the  judges  must  ex  officio  take  notice  (i)^F^ncii,  226. 
of  all  such  faults,  and  any  one,  as  amicus  curicc,  may  inform  them  2  Danv.  Ab. 
of  them.  ff-  .     ^^, 

2  Levinz^  223. 
Sect.  5.  It  seems  to  be  taken  for  granted,  both  by  (k)  Brook  (k)  B.  Peremp- 
and  (/)  Staundforde,  (m)  Coke  and  (ii)  Hale,  speaking,  as  I  sup-  /Jv^'jP'c  j^o 
pose,  of  a  general  demurrer,  that  it  amounts  so  far  to  a  confes-  (m)  2  Inst.  i78. 
sion  of  the  indictment  as  laid,  that  if  the  indictment  be  good,  («)  Sum.  243. 
judgment  and  execution  shall  go  against  the  prisoner.     But  it  is  ^  Hale,  3io. 
observable,  that  no  adjudged  case  is  cited  for  the  maintenance  of 
this  opinion,  nor  any  authority  from  the  old  books   except  the 
Year-book  of  14  Edw.  4.  7.  a.  pi.  10.  (1)  in  which  it  is  reported 
to  have  been  said  by  Choke,  that  if  a  defendant  demur  to  a  plea, 
he  shall  be  hanged ;  quodfuit  concessum.     But  to  this  it  may  be 
said,  that  it  was  only  spoken  incidentally,  and  not  a  point  ad- 
judged ;  and  besides  that,  it  is  so  short  and  obscure  that  it  is 
scarce  intelligible,  which  appears  by  Brook's  abridging  it  in  dif- 
ferent senses ;  for  in  one  place  (0)  he  seems  to  understand  it  of  a  (0)  B.  Demur- 
demurrer  by  a  defendant  to  a  plea  in  bar,  which  seems  impos-  ^^^*  ^  ' 
sible ;  and  in  another  {p)  place  he  seems  to  understand  it  in  a  (p)  B.  Pererap- 
different  sense.     And  therefore  perhaps  the  meaning  of  it  may  *°'^^'   ^* 
be  only  this,  that  after  a  defendant  hath  pleaded  such  a  bar  as 
confesses  the  fact,  and  concludes  him  to  plead  the  general  issue 
afterwards,  as  some  pleas  are  said  (q)  to  do  ;  if  he  afterwards  de-  (?)  Y^^^  sup.^ 
mur  to  a  replication  to  such  plea,  he  shall  be  condemned,  if  the  ^'  ^'^'  ^^^^'  ^"^  * 
demurrer  be  adjudged  against  him,  and  the  indictment  or  appeal 
be  good. 

Sect.  6.  But  howsoever  the  law  may  stand  in  relation  to  a  (q)  (q)  Seethe  pre- 
general  demurrer  concluding  in  bar  of  an  appeal,  or  indictment,  cedent  section. 
as  in  common  demurrers  in  civil  actions,  or  a  demurrer  to  a  plea  ^^  ^0^^  qq  ^^' 
in  bar,  (r)  which  admits  the  fact,  or  to  a  (s)  replication  to  such  a  f.  Cor!^  12. 
plea,  it  hath  been  adjudged,  that  if  an  appellee  demur  in  law  to  (s)  Vide  B.  Per- 
an  appeal  by  reason  of  the  (t)  insufficiency  of  the  declaration,  or  /a  p^'^' 38  39 
generally  demur  to  the  declaration,  with  a  (?/)  conclusion  "  et  Cro.  EHz.  196. 
*'  petit  judicium  de  narratione  ilia  et  quod  narratio  ilia  cassetur ;''  (^)  -^  it  was 
or,  having  prayed  {x)  oyer  of  the  writ  and  process,  demand  judg-  pf  g^^-Jii^^^  '^^^^ 
ment  of  the  appeal,  ^'  quia  dicit  quod  hreve  de  appello  pr(Rdict.  et  Bowen,  Mich. 
*'  process,  inde  minus  siifficienf  in  lege  existunt  ad  ipsum  W.  C.  ad  7  Ann. 
"  dictum  breve  de  appello  respondere  cojnpellend' ;  et  hoc  paratus  est  X)*^Asfs^was 
"  verijicare  prout  cur^  b^c.  unde  petit  judicium  de  brevi  de  appello  done  in  the  case 
"  prcEdict.  et  petit  inde  allocationem,  et  quod  breve  illud  de  appello  of  Widdrington 
"  cassetur;''  such  demurrer  shall  not  conclude  him  from  pleading  ^f  lo^Ann!' 
over  to  the  felony,  either  at  the  same  time  (y)  with  the  demurrer,  (v)  Smith  and 
or  (2)  after  it  shall  be  adjudged  against  him.  Bowen,  Mich. 

o     .     7  Annae  j  in 
oecr.  ^yijjch  case  the 
demurrer  was  continued  on  the  record  with  a  cesset  triatio  exitus,  S^c.  and  after  the  demurrer  was  deter- 
mined against  the  defendant,  a  venire  was  awarded,     (s)  Dyer,  38.     Salkeld,  59,  60.     Cro.  Eliz.  196. 

(1)  Hale  says,  this  authority  must  be  taken  cum       However,  upon  this  doubt,  demurrers  to  indict- 
grano  salis.    2  Hale,  257.     Vide  also  225,  and  4       ments  are  seldom  used :  since  the  same  advantages 
Coram.  328.  where  it  is  said,  that  although  a  man       may  be  taken  upon  not  guilty  or  in  arrest  of  judg- 
may  in  some  cases  lose  his  property,  yet  the  law       ment. 
will  not  suffer  him  by  such  niceties  to  lose  his  life. 
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Sect.  7.  But  it  seems,  that  in  criminal  cases  not  capital,  if  the 
defendant  demur  to  an  indictment,  &c.  whether  in  abatement  or 

(a)  VideSalk.     otherwise,  the  court  will  not  give  judgment  against  him  to  answer 
220.  over,  but  linal  (a)  judgment.     For  it  seems,  that  in  such  cases 

(b)  Salk.  218.     there  can  be  no  demurrer  properly  in  abatement,  except  (6)  it  be 
{c)^^  asta ,       •  to  a  plea  in  abatement,  or  to  a  (c)  replication  to  such  a  plea. 

(d)  Cro.  Eliz.  Sect.  8.  A  demurrer  to  an  appeal  hath  been  (d)  received  after 

196.  issue  joined  :  but  it  hath  been  adjudged,  (e)  that  a  demurrer  to 

whereinthe  me-  ^"  indictment  Ought  not  to  be  received  after  verdict. 

cedent  in  Co.  Ent.  363,  to  the  contrary  is  denied  to  be  law. 


CHAP.  XXXII. 

OF  SANCTUARY. 

Before  I  consider  in  the  third  place,  how  a  prisoner  is  to  be^ 
demesned  upon  his  pleading,  I  shall  examine  the  nature  of  the 
several  kinds  of  pleas  in  criminal  cases;  which  are  either  dilatory/ 
or  in  chief.  ♦ 

Dilatory  Pleas  are  either  Declinatory,  or,  in  Abatement. 

Declinatory  pleas  are  : 

1.  Of  the  privilege  of  sanctuary. 

2.  Of  the  benefit  of  clergy. 

32Hen  sic'i?;  '^^^^*  ^'  ^^  ^^  ^^^^  P^^^  ^^  *^^^  ?  privilege  of  sanctuary,"  the 
3  Peere  Will,  *  learning  relating  to  it  being  made  in  a  great  measure  useless  by 
39.  the  statute  of  21  Jac.  1 .  c  28.  s.  7.  by  which  it  is  enacted,  "  That 

358°429  ^^^*  "  "^  sanctuary,  or  privilege  of  sanctuary,  shall,  after  that  time,  be 
Vide  also  9  Geo.  "  admitted  or  allowed  in  any  case;''  I  shall  but  briefly  consider. 
1.  c.  28.  for        it  under  the  following  heads  : 

suppressing  the 

pretended  privileged  place  in  Saint  George's  Fields  called  the  Mint     And  also  11  Geo.  1.  c.  22.  for 

suppressing  another  pretended  sanctuary  of  the  same  nature  in  the  hanalet  of  Wapping,  Stepney. 

1.  What  was  the  nature  of  the  privilege  of  sanctuary. 

2.  What  authority  was  necessary  for  the  creating  it. 

3.  To  what  matters  it  extended. 

4.  At  what  time,  and  in  what  manner,  it  was  to  be  pleaded. 

As  to  the  First  Point,  viz.  What  was  the  nature  of  the  pri- 
vilege of  sanctuary. 

r  Vf*  1  -74  ^^^^'  ^'  ^^  seems  to  be  agreed,  (a)  that  so  far  as  a  place  was 
S.  P.  C.  108.  *  allowed  to  have  it,  it  gave  all  those  that  fled  to  it  for  safeguard, 
2  Hale,323,324.  and  Continued  within  its  (6)  precincts,  a  (c)  freedom  from  being 
(6)  What  those  apprehended, 

precincts  were, 

Keilway,  189.  l91.     9  H.  7.  20.     S.  P.  C.  113.     B.  Sanctuary,  10.       (c)  Keilw.  188, 189,  190,  191.  ; 
8  H.  6.  4.      Ab.  F.  Corone,  5.      1  H.Y.  23.      Ab.  F.  Corone,  49.      9  E.  4.  28.     Ab.  F.  Corone,  32. 
Keilw.  107, 188. 
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apprehended,  or  compelled  to  answer  in  any  court  of  justice,  and 
a  right  to  be  remanded  if  taken  out  against  their  will. 

As  to  the  Second  Point,  viz.  What  authority  was  necessary 
for  the  creating  it. 

Sect.  3.  It  seems,  that  it  belonged  of  common  (d)  right  to  every  (d)  32  H.  8.  c 
church  and  churchyard  for  the  space  of  forty  days,  but  could  |,f^^  „^^ 
not  be  claimed  for  a  longer  time,  either  by  force  of  any  bull  from  3  jj.  7. 12. 
the  (e)  Pope,  nor  even  by  (/)  prescription,  (g)  especially  in  the  Ab.F.  Cor.  54. 
case  of  high  treason;  but  only  by  a  grant  (/^)  from  the  king,  made,  ^j^i^\%^^^^  2. 
or  at  least  confirmed  (z)  or  allowed  {k)  in  eyre,  since  the  time  of  Sup.  c.  9.  s.  44. ' 
memory.     But  it  is  said,  that  it  did  not  gain  (/)  the  name  of  a  Keiiw.  i89. 
sanctuary  till  it  had  the  Pope's  bull,  though  it  had  the  (m)  full  f^^^^g"""*' ^^* 
privilege  of  one,  as  to  all  exemption  from  temporal  courts,  by  the  Rastal*  583. 
king's  grant  only.  (e)  Keilw.  i89, 

190,  191. 
S.  P.  C.  110,  111.  B.  Sanct.  6.  15.  5  Coke  de  Jure  Regis  Eccles.  26.  (/)  1  Inst.  114.  Keilw. 
188,  &c.  But  quipre  if  such  prescription  were  confirmed  by  king,  or  allowed  in  eyre,  since  time  of  me- 
mory. Keilway,  188. 189,  190,  191.  (g)  S.  P.  C.  112.  1  H.  7.  23.  25,  26.  Ab.  F.  Corone,  49. 
Presorip.  20.  Vide  Rastal,  584.  (/j)  S.  P.  C.  108.  110,  111.  1  H.  7.  25,  26.  B.  Sanctuary,  7. 
Keilw.  189,  190,  191.  (i)  Keil.  189,  190.  1  H.  7.  23.  2  R.  Abr.  268,  269.  (fc)  Keilw.  189,  190. 
2  R.  Abr.  268,  269.  1  H.  7.  23.  B.  Sanct.  7,  15.  This  is  made  a  qu<£re,  S.  P.  C.  112.  (/)  Finch, 
375.       (m)  Finch,  374,  375. 

As  to  the  Third  Point,  viz.  To  what  matters  it  extended. 

Sect.  4.  It  seems  agreed,  that  it  never  was  any  farther  protec- 
tion against  any  action  merely  civil,  (n)  than  to  save  the  defendant  («)  B.  Sanct.  3. 
from  execution  of  his  body.  Also  it  seems  to  be  generally  agreed,  o^r  ^  o  04 
that  if  it  w^ere  granted  by  general  words,  it  extended  not  to  (0)  Ab.F.Jur.  2! 
high  treason.     But  it  seems  agreed,  (p)  that  in  such  case  it  ex-  Dyer,  295. 
tended   to   all  felonies  except  (q)  sacrilege,  and  to  all  inferior  ^  ^-^F^S'i!^' 

.  *^     ^2>'    .        -     »   '  ,       Denied  29  Ass. 

crimes  except  such  as  were  committed   by  a  sanctuary  man  {r)  24. 
within  the  sanctuary,  or  even  (s)  out  of  it,  sub  spe  redeundi.  Ab.  F.  Grant, 

B.  Sanct.  6.  1  H.  7.  23.  25,  26.  Ab.  F.  Cor.  49.  Prescription,  20.  Cont.  Keilw.  190,  191.  Qu. 
Finch,  374.  (p)  See  the  books  cited  to  the  other  parts  of  this  section.  Quare  if  in  such  case  it  ex- 
tended to  petit  treason.  B.  Sanct.  2.  (q)  3  Inst.  115.  Fitz.  420.  (r)  Agreed  by  all  the  canonists. 
Keilway,  191.       (s)  Denied  by  many  of  the  canonists.     Keilway,  191. 

As  to  the  Fourth  Point,  i;i2.  At  what  time,  and  in  what  man- 
ner, it  was  to  be  pleaded. 

Sect.  5.  It  seems  agreed,  that  the  defendant  lost  the  benefit  of  (0  S.P.  C.ii3. 
it,  unless  he  pleaded  it  before  any  (t)  other  plea,  and  properly  ^  ga^'cf"^-^' 
made  out  his  case  ;  but  for  this  matter  I  shall  wholly  refer  the  2iE.  3. 17.21. 
reader  to  the  old  (u)  books.  Ab.  B.  Sanct.  2. 

F.  Corone,  447. 
9E.  4.  28.  Ab.F.  Cor.  32.  (m)  Keilw.  90.  107,  108.  189.  S.  P.C.I  13.  1  H.  7.  23,  24,  25,  26. 
9  H.  7.  20.     Rastal's  Entries,  581.  683. 

Sect.  6.  The  learning  of  abjuration,  (a)  depending  much  upon  (x)  3  Inst.ii5. 
that  of  sanctuaries,  and  seeming  to  be  of  very  little  use  at  this  day,  ^'  ^'^''  ^' 
I  shall  refer  to  Staundforde's  Pleas  of  the  Crown,  book  2.  chap- 
40.  and  to  what  hath  been  said  already  concerning  that  matter  in 
the  chapter  concerning  Coroners,  section  44. 
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CHAP.  XXXIII. 

OF  THE  BENEFIT  OF  CLERGY. 

For  the  better  understanding  the  nature  of   the  benefit    of 
ter  parVoHWs    clergy,  or  rather  of  the  (a)  statute  at  this  day,  I  shall  endeavour  to 

chapter.  shew : 

^     1 .  By  what  kind  of  persons  it  is  demandable. 

2.  For  what  crimes  clergy  is  demandable. 

3.  At  what  times  clergy  is  demandable. 

4.  Whether  it  shall  be  allowed  where  it  is  not  demanded. 

5.  Who  is  to  judge  whether  the  person  who  demands  it  have 
a  right  to  it  or  not. 

6.  How  far  the  ordinary  was  punishable  at  law  for  demanding 
or  refusing  a  clerk  against  law. 

7.  In  what  manner  at  the  common  law  a  clerk  was  to  be 
delivered  to  the  ordinary,  and  what  is  to  be  done  to  him  after- 
wards. 

8.  What  is  to  be  done  to  him  at  this  day,  and  how  far  it  shall 
be  to  his  benefit. 

As  to  the  First  Point,  viz.  By  what  kind  of  persons  (he 
benefit  of  clergy,  or  rather  of  the  statute  at  this  day,  is  demand- 
able. 

Sect,  1.  It  may  not  be  improper  to  look  a  little  back  into  the 
original  of  clergy,  whereby  we  shall  find,  that  anciently  the  clergy 

(b)  Keilw.  181.  (h)  strongly  insisted,  that  by  the  law  of  God  their  persons  were 
^^J*  so  sacred,  that  they  could  not,  without  a  violation  of  that  law,  be 
SSO^kc.     '       convened  before,  and  much  less  be  punished  with  the  loss  of  life, 

or  member,  by  any  secular  judge,  for  any  crime  whatsoever.  But 
there  seems  to  be  so  little  colour  for  any  pretence  of  this  kind 
from  scripture,  that  I  almost  wonder  how  it  was  possible  that 
any  persons  could  be  so  far  prejudiced,  as  seriously  to  be  persuaded 
that  it  is  deducible  from  thence. 

(c)  See  Lyndw.  Sect.  2.  But  it  seems  agreed,  (c)  that  all  persons  in  holy  orders 
^ha\crrf"/>  ^^^^^  ^^^^^  privilege  by  the  canon  law.  But  this  law  being  no 
campetente.  farther  in  {d)  force  here  than  as  it  hath  been  received,  and  is  con- 
Kely.  99. 101,  sistent  with  the  common  or  statute  law,  it  will  be  proper  to  shew 
S  P  C  123  i'>4'  ^^^^  ^^^  ^^  ^^^^^^  been  received,  and  is  consistent  with  those  laws ; 
Finch,  462!  ~  which  I  shall  at  present  consider  under  this  head,  so  far  as  it  re- 
(rf)Keil.i8i,&c.  lates  to  the  persons  intitled  to  this  privilege  ;  and  shall  farther 
R^^^E^V"^^  consider  it  as  to  other  matters,  in  the  following  part  of  this 
i3?&c.  ^^  ^^'      chapter. 

2  Hale  325. 

Sect.  3.  It  seems  agreed,  that  before  the  statute  of  Articuli 

Cieri 
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Ckri,  c.  13.  made  in  the  ninth  year  of  Edward  the  Second,  it  was  (e)  F.  Cor.  155. 
(e)  generally  denied  to  those  who  had   abjured,  or  who  had  any  n  Coke,  29. 
other  way  confessed  themselves  guilty.     But  by  a  favourable  in-  Kyij'yay,  ise. 
terpretation  of  that  statute,  which  expressly  extends  only  to  those  sdd.  Ja.  Ang. 
who  fly  to  the  church  for  safeguard,  it  hath  been  allowed  (/)  to  c.  lo. 
all   those    who    have    confessed    themselves    guilty  upon    their  ^-[^  ^'     ^^^^' 
arraignment  or  otherwise,  in  the  same  manner  as  if  they  had  not  9  E.  4.  28. 
confessed.  »  H.  4. 3. 

1  Assize,  4. 
27  H.  6,7.     F.  Cor.  191. 

Sect.  4.   Also  it  seems,   that   notwithstanding  the  clergy  (g)  (g)  Kclynge, 
contended,  that  the  word  "  clericus"  (which  is  the  word  generally  99, 100.        ^ 
used  by  the  (A)  canon  law,  as  well  as  ours,  (i)  to  express  those  c.  dei^o"co»npe- 
who  are  entitled  to  this  privilege)  did  include  those  of  the  inferior  tente. 
orders,  as  well  (A;)   as  bishops,  priests,   and  deacons;  (1)  yet  it  (i)  See st. Marl. 
seems,  (/)  that  the  temporal  judges  sometimes  denied  it  to  those  ^-gg^  ^  c.  2. 
in  inferior  orders,  as  well   as  to  mere  (m)  laymen,   before  the  sta-  Art.  Cleri,  c.i5. 
tute  of  25  Edw.  3.  c.  4.  which  reciting,  ''  that  the  prelates  had  and  the  old 
*'  grievously  complained,  that  secular  clerks,  as  well  chaplains  as  gTnstess' 
^'  other  monks,  and  other  people  of  religion,  had  been  drawn  and  634,  &c. 
*'  hanged   by  award  of  the  secular  justices,  in   prejudice  of  the  (/c)  Keilw.  I8I. 
"  franchise  of  holy  church,  8cc."  doth  enact,  "  that  all  manner  of  /akcIv  99, 
"  clerks,  as  well  secular  as  religious,  &c.  shall  freely  enjoy  the  100. 
"  privilege  of  holy  church,  &c."  (m)  F.  Cor.  235. 

^  ^  -^  But  they  some- 

times allowed  it  to  mere  laymen,  being  able  to  read.     F.  Corone,  117. 

Sect.  5.  It  seems,  that  by  a  favourable   interpretation  of  this  (»)  Yet  it  was 
statute,  which  universally  prevailed  soon  {n)  after  it  was  made,  ^°IjJ^"fter"ti"e^^ 
not  only  those  actually  admitted  into  some  inferior  order  of  the  statute,  quod  U- 
clergy,  (o)  but  also    those  who  were   qualified   to    be   admitted  teratnranLynfadt 
into  orders,  (which  was  (»)  tried  by  puttins:  them  to  read  a  verse),  ^J^^^y^^  msiha- 

.  ^  .  ,       ^t^^  .    l'  *  ,  P        .    .,  ,       ''     beat  sacrum  ton- 

have  been  taken  to  have  a  {q)  right  to  this  privilege,  as  much  ^s  suram. 
persons  in  holy  orders,  whether  they  were  persons  lawfully  born  26  i\ssize,  19. 
or  (r)  bastards,  (s)  aliens  or  denizens,  in  the  communion  of  the  g  p^n  Jo'i^^* 
church  or  {t)  excommunicate,  within  the  common  benefit  of  the  g  Hale,372,373. 
law,  or  {u)  outlaws,  &c.  so  that  they  were  not  {x)  heretics  convict,  (o)  Kely.  lOO, 
nor  (y)  Jews,  Mahometans,  nor  Pagans  ;  nor  under  (z)  perpetual  ^^^.xlx^'  7  20 
disability  of  going  into  orders  ;  admitting  of  no  dispensation,  as  (^p-^  Kelynge, 
(«)  blind  and  maimed  persons  formerly  were,  and  women  (h)  still  100, 101. 
are;  nor  liable  to  the   objection  of  bigamy,  viz.  of  having  (c)  c^p' n^^^jl'i^*^* 
married  two  different  women  successively,  or  a  widow,  which  by  34,  jj.  g.  49/ 
a  constitution  of  the  Council  of  Lyons,  {d)  received  in  this  king-  F.  Corone,  44. 
dom,  was  a  bar  to  the  demand  of  the  privilege  of  the  clergy,  and  ^^^j'^^^  ^^^^^ 

by  fourth  general 
point  of  this 
chapter,  (q)  9  E.  4.  28.  Ab.  B.  Cler.  7.  (r)  B.  Cler.  22.  2  Hale,  373.  (s)  B.  Clergy,  20.  (t)  B. 
Clergy,  20.  Sum.  229.  1 1  Coke,  29.  (?0  See  3  &  4  W.  &  M.  9.  11  Coke,  29.  b.  (x)  SI  P.  C.  133. 
B.  Clergy,  20.  11  Coke,  29.  (1/)  B.  Clergy,  20.  11  Coke,  29.  Sum.  229.  2  Hale,  373.  (s)  11 
Coke,  29.  (a)  11  Coke,  29.  Summary,  229.  Con.  B.  Clergy,  21.  (6)  Finch,  463.  11  Coke,  29. 
See  prea.  21  Jac.  1.  c.  6.  and  3  &  4  W.  |f  M.  c.  9.  s.  7.  Yet"  it  is  admitted,  F.  Coroxie,  461.  that  a 
woman  might  claim  the  benefit  of  clergy,  (c)  S.  P.  C.  134,  135.  Rastal,  106.  2  Hale,  372.  (f/)  See 
Stat,  of  bigamy,  4  E.  1.  c."5.     5  Coke  de  Jure  Regis  Ecclesiastico,  13.     S.  P.  C.  125. 

(1)  The  Roman  clergy  consisted  of  two  classes,  were  created  by  the  sacramental  unction,  the  lat- 

those  in  holy  orders,  viz.  bishops,  priests,  deacons,  ter,  merely  by  tlie  episcopal  benediction  ;  and  a 

and  sub-deacons,  and  those  who  were  clerici  in  distribution  of  sacred    vestments.     For  their  re- 

miiioribm,   as  exorcists  acolyti,   (or   light  bearers,)  spective  duties,  see   liist.  Jur.   Can.  Launcelotli, 

singers,  readers,  and  tloor-keepers.  "  The  former  lib.  1.  tit.  5. 


472  OF  CLERGY.  Bk.2. 

(d)Rast.i60,  by  force  of  18  Edw.  3.  c.  2,  was  triable  by  the  certificate  (d)  of 
S^P.C.io4,       the  bishop. 

1 1  H.  4.  11.     Ah.  F.  Corone,  85.     40  E.  3.  42.     Ab.  F.  Attorney,  39. 

Sect.  6.  But  it  is  expressly  enacted  by  1  Edw.  6.  c.  12.  s.  16* 
"  That  any  person  who  by  the  law  of  this  realm  ought  to  have 
*'  the  benefit  of  his  clergy,  shall  be  admitted  to  it,  although  he 
(/)  S.  P.  C.       **  have  been  divers  times  married  to  any  single  woman,  or  to  any 
IP"^:      ^  "  widow  or  widows,  or  to  two  wives  or  more."   But  it  bore  some 

Dyer,  '201.'  (./)  q^i^stion  whether  this  statute  were  not  impliedly  repealed  by 
B.  Clergy,  20.  1  and  2  Philip  and  Mary,  c.  8.  while  it  stood  in  force,  which  re- 
sHXlrf  ^*   P^^^^^  '*  ^^1  clauses,  &c.  against  the  See  of  Rome." 

In  what  cases  't'  '^ect.  7-  But  still  all  persons  not  capable  of  holy  orders,  as 

Avomen  shall        womcu,  who  from  the  delicacy  of  their  frame  seem  to  be  most 

ofcfer  ^  susceptible  of  human  passions,  and  some  others,  were  left  to  the 

Fost.  305.  extreme  rigour  of  the  common  law,  and  to  the  mercy  of  the  crown ; 

for  at  common  law,  all  felonies  except  petit  larceny,  rape,  and 

mayhem,  were  considered  as  capital  ofl'ences,   unless  in  cases 

where  the  offender  was  capable  of  holy  orders,  and  qualified  for 

them.     But  it  is  enacted  by  21  Jac.  1.  c.  6.  "  That  on  a  convic- 

*'  tion  of  grand  larceny  under  the  value  of  ten  shillings,  being  no 

*'  burglary,  nor  robbery  in  or  near  the  highway,  nor  a  felonious 

**  private  taking  from  the  person,  &c.  but  only  such  an  offence 

**  for  which  a  man  might  have  his  clergy,  they  shall  be  burnt  in 

"  the  hand,  and  imprisoned,  &c." 

Sect.  8.  But  it  is  enacted  by  3  and  4  Will,  and  Mary,  c.  9-  s.  7. 
**  That  where  a  man  being  convicted  of  any  felony  may  demand 
**  the  benefit  of  his  clergy,  if  a  woman  be  convicted  for  the  same 
**  or  the  like  offence,  upon  her  prayer  to  have  the  benefit  of  this 
"  statute,  judgment  of  death  shall  not  be  given  against  her  upon 
**  such  conviction,  or  execution  awarded  upon  any  outlawry  for 
*•  such  offence;  but  she  shall  suffer  the  same  punishment  as  a 
'*  man  should  suffer,  that  has  the  benefit  of  his  clergy  allowed 
**  him  in  the  like  case;  that  is  to  say,  shall  be  burnt  in  the  hand 
"  by  the  gaoler  in  open  court,  and  further  be  kept  in  prison  for 
**  such  a  time  as  the  justices  in  their  discretion  shall  think  fit,  so 
"  as  the  same  do  not  exceed  one  year's  imprisonment.." 

The  case  of  the  f  J^^t  Jt  has  been  determined  upon  the  construction  of  these 
Kh!iton*for  Statutes,  that  a  peeress  convicted  by  her  peers  of  a  clergyable 
bigamy,  11  State  felony,  is  by  law  intitled  to  the  benefit  of  the  statutes,  so  as  to 
Trials,  262.  excuse  her  from  capital  punishment,  without  being  burnt  in  the 
hand  or  being  liable  to  any  imprisonment. 

(g)  S.  p.  C.  31,  Sect.  9.  It  seems,  (g)  that  one  who  had  been  guilty  of  sacrilege, 
32. 123, 124.  or  of  breaking  the  prison  of  the  ordinary,  had  no  right  to  the 
F^Cor  112.117.  benefit  of  clergy,  but  at  the  (A)  discretion  of  the  ordinary. 

120.  250.  257.  Sect, 

4  Inst.  314. 

12  Assize,  39.  Ab.  B.  Clergy,  10.  17  Assize,  4.  17  E.  3.  13.  Ab.  F.  Corone,  112.  9  E.  4.  28. 
Ab.  B.  Clergy,  7.  27  Assize,  42.  Ab.  F.  Cor.  205.  B.  Clergy,  13.  11  Coke,  29.  (h)  Yet  it 
seems  to  be  holden,  26  Assize,  19,  27.  Ab.  B.  Cler.  11,  12.  F.  Corone,  191.  193.  that  one  who  had 
been  guilty  of  sacrilege  might  demand  it  as  well  as  any  other.  2  Hale,  333.  366.  And  it  seems  to  be 
holden,  F.  Corone,  232.  250.  257.  419.  2  Hale,  372.  that  one  who  had  broken  the  prison  of  the  or- 
dinary had  no  manner  of  right  to  it.  12  Assize,  39.  Ab.  B.  Clergy,  10.  This  point  is  made  a  qiuere. 
9  Edw.  4.  28.  pi.  40.    Ab.  B.  Clergy,  7. 
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Sect,  10.  It  seems  clear,  (/)  that  before  the  statute  of  4  Hen.  (i)  Sum.  230. 
7.  c.  13.  he  who  had  been  admitted  to  the  benefit  of  clergy,  might  ^-  ^-  C-  3i,  32. 
have  it  a  second  time  as  well  as  the  first,  unless  he  had  broken  V'^'S^'^'  ^^^' 

1  •  ri  !•  I'll  'ii  ^^^  rrcam. 

the  prison  ot  the   ordinary,  to  which   he  was  committed  when  4  H.  7.  3. 13. 
clergy  was  first  allowed  him  ;  in  which  case  it  seems,  (j)  that  he  ^^^  17  Ass.  4. 
could  not  save  himself  from  a  second  prosecution,  though  for  the  Ab.  F^Cor%i2*. 
very  same  felony  for  which  he  was  before  convicted^  unless  he  it  seems  to  have 
could  shew  a  purgation.  teen  doubted 

where  the  clerk 
was  attainted  before  he  first  had  the  benefit  of  clergy,  (j)  F.  Corone,  232.  and  the  books  cited  to  letter 
(6),  and  to  the  former  section. 

Sect,  11.  But  by  4  Hen.  7.  c.  13.  it  is  enacted,  "  That  every 
"  person,  not  being  within  orders,  who  hath  once  been  admitted 
*'  to  the  benefit  of  his  clergy,  eftsoons  arraigned  of  any  such 
"  offence,  be  not  admitted  to  have  the  benefit  or  privilege  of  the 
''  clergy,  &c." 

And  by  4  Hen.  7.  c.  13.  it  is  provided,  "  That  if  any  person  at 
'*  the  second  time  of  asking  his  clergy,  because  he  is  withiu 
*^  orders,  hath  not  there  ready  his  letters  of  his  orders,  or  a  certi- 
*'  ficate  of  his  ordinary,  witnessing  the  same;  that  then  the  jus- 
*'  tices  afore  whom  he  is  so  arraigned,  shall  give  him  a  day  by 
"  their  discretion  to  bring  in  his  said  letters  or  certificate ;  and  if 
"  he  fail,  and  bring  not  at  such  a  day  his  said  letters  or  certificate, 
**  then  the  person  to  lose  the  benefit  of  his  clergy,  as  he  shall  do 
**  that  is  without  orders." 

Sect.  12.  But  by  28  Hen.  8.  s.  7.  it  is  enacted,  *'  That  persons 
"  within  holy  orders  shall  be  under  the  same  pains  and  dangers 
"  for  the  offences  referred  to  by  that  statute,  and  be  used  and 
"  ordered  to  all  intents  and  purposes,  as  other  persons  not  being 
"  wdthin  holy  orders." 

And  by  32  Hen.  8.  c.  3.  s.  8.  it  is  further  enacted,  '*  That  per- 
"  sons  wathin  holy  orders  who  shall  be  admitted  to  their  clergy, 
**  shall  be  burnt  in  the  hand  in  like  manner  as  lay  clerks,  and  shall 
"  suffer  and  incur  all  such  pains,  dangers,  and  forfeitures,  and  be 
"  ordered  and  used  for  their  offences  of  felony,  to  all  intents,  pur- 
'*  poses,  and  constructions,  as  laypersons  admitted  to  their  clergy 
**  be,  or  ought  to  be,  &c." 

Sect.  13.  But  by  1  Edw.  6.  c.  12.  s.  10.  it  is  enacted,  ''  That 
**  in  all  cases  of  felony,  other  than  those  in  that  act  mentioned, 
*'  every  person  who  shall  be  found  guilty,  or  confess,  or  stand 
"  mute,  or  not  answer  directly,  shall  have  the  benefit  of  his 
"  clergy,  in  like  manner  and  form  as  before  the  first  year  of  King 
"  Henry  the  Eighth." 

And  therefore  it  seems  plain,  that  where  lay  persons  are  not 
excluded  from  the  benefit  of  clergy  the  first  time,  persons  in  holy 
orders  may  have  it  as  often  as  they  want  it,  in  the  same  manner 
as  they  might  upon  the  foot  of  the  said  statute  of  4  Hen.  7.  c.  13.  i^^g^'"'^'  '^^* 
(a)  except  they  shall  be  outlawed,  or  challenge  above  the  number  s.  P.  C.  135. 
of  twenty,  in  which  case  they  are  not  within   the  purview  of  (6)S.P.C.i35, 
1  Edw.  6.  which  extends  only  to  those  "  who   shall  be  found  |^^-  g^.  g„g 
"  guilty,  or  confess,  or  stand  mute,  &c."    But  (b)  where  the  crime  vidl*  2  Hale?  * 
itself  charged  against  a  person  in  holy  orders,  is,  by  any  statute,  374. 376. 339. 

generally  ^^1' ^^2. 345. 
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generally  excluded  from  clergy,  such  person  shall  no  more  have 
the  benefit  of  it  than  if  he  were  a  mere  layman. 

Sect.  14.  By  34  and  35  Hen.  8.  c.  14.  it  is  recited,  ^'  That 
divers  persons  had  been  indicted  and  attainted,  and  some  of  them 
clerks  convict,  and  some  of  them  clerks  attainted,  &c,  before  jus- 
tices of  peace,  gaol-delivery,  &c.  within  divers  cities,  counties, 
franchises,  &c.  the  records  of  which  attainders  and  convictions 
often,  by  negligence  of  the  clerks,  &c.  having  the  rule  and  keep- 
ing thereof,  had  been  embezzled,  and  not  ready  to  be  objected 
against  such  persons,  being  newly  arraigned  before  other  justices, 
&;c.  And  for  that  it  hath  not  been  known  certainly  whither  to  re- 
sort for  the  same  records,  because  they  were  not  certified  into 
any  place  certain,  such  offenders  had  often  had  the  benefit  of  the 
clergy  where  they  ought  not,  8cc.  And  thereupon  it  is  enacted, 
"  That  the  clerk  of  the  crown,  clerks  of  the  peace,  and  clerks  of 
"  assize,  where  any  such  attainder  or  conviction  shall  be  so  had, 
"  shall  certify  a  transcript,  briefly  containing  the  effect  of  every 
''  such  indictment,  8cc.  and  clerk  attainted,  &c.  that  is  to  say,  the 
**  name,  surname,  and  addition  of  every  such  person,  &c.  and  the 
*'  certainty  of  the  offence,  &c.  and  the  day  and  place  of  his  at- 
*'  tainder  or  conviction,  &c.  and  the  day  and  place  of  his  offence, 
**  &c.  before  the  king  in  his  bench  at  Westminster,  there  to  remain 
*'  of  record  for  ever,  within  forty  days  of  such  attainder,  &c.  if  the 
'*  term  be  then,  and  if  not,  then  within  twenty  days  after  the  next 
"  term,  &c.  on  pain  of  forty  shillings,  &c.  And  that  the  clerk  of 
'*  the  crown  in  the  king's  bench  shall  receive  the  same  without 
"  fee,  under  the  like  pain." 

Sect,  15.  By  34  and  S5  Hen.  8.  c.  14.  it  is  provided,  "  That  if 

"  there  be  more  persons  contained  in  any  such  indictment,  other 

"  than  such  person  so  attainted  or  convicted,  that  then  such  clerk 

(c)  Omitted  in    <*  shall  certify  such  transcript  only  (c)  concerning  the  person  or 

Keb  e  s  Sta-       <<  persons  so  attainted  or  convicted,  which  shall  be  as  effectual 

tutes:  but  in-  t^      .  '  .  •       i     ,i    , 

seried  in  Kuif-        agauist   such   person   and  persons    agamst  whom  it  shall  be 
head's.  ^*  objected,  alledged,  or  pleaded,  as  if  the  very  record  were  pre- 

**  sent." 

Sect.  l6.  And  by  34  and  35  Hen.  8.  c.  14.  it  is  farther  enacted, 
**  That  the  said  clerk  of  the  crown  in  the  king's  bench,  at  all 
*'  such  times  as  the  justices  of  gaol-delivery,  or  justices  of  the 
**  peace,  in  every  county  within  this  realm  of  England,  do  write 
**  unto  him  for  the  names  of  such  persons,  which  be  so  attainted 
'*  or  convict,  and  certified  in  the  said  bench,  shall  incontinently 
**  certify  the  said  names  and  surnames  of  the  said  persons,  with 
•*  the  causes  why  and  wherefore  they  were  convicted  or  attainted, 
*'  unto  the  justices  of  gaol-delivery,  or  justices  of  the  peace,  &c. 
*'  on  pain  of  forty  shillings." 

Sect.  17.  But  by  34  and  35  Hen.  8.  c.  14.  it  is  provided, 
^*  That  this  act  shall  not  extend  to  the  clerks  of  the  crown,  &c.  in 
"  Wales  or  Chester,  or  counties  palatine  of  Lancaster  and  Dur- 
''  ham,  to  make  any  transcript  of  any  such  attainder  or  conviction 
*'  before  the  king's  justices  of  his  counties  in  Wales,  Sec." 

(d)Djer,253.        Sect.  18,  It  seems  {d)  that  the  justices  may,  by  force  of  this 

act. 
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act,  write,  in  their  own  names,  to  the  clerk  of  the  crown  in  the 

king's  bench,  for  a  certificate  of  the  transcript  of  an  attainder  or 

conviction,  and  need  not  do  it  by  writ  in  the  king's  name  under 

their  teste^  &c.  which  is  required  (e)  by  the  construction  of  2  and  («)  Sup.  c.  29. 

3  Edw.  6.  c.  24.  where  the  justices  of  one  county  write  to  those  s^<^t'^3« 

of  another  for  the  certificate  of  the  attainder  or  acquittal  of  the 

principal,  in  order  to  proceed  against  the  accessary.     And  the 

reason  of  the  diflference  is,  because  in  this  last  case  justices  write 

to  justices,  but  in  the  former  to  an  officer  only. 

Sect,  19.  By  3  and  4  Will,  and  Mary,  c.  9-  s.  7.  it  is  farther 
provided  as  followeth :  "  Forasmuch  as  such  men  and  women 
who  have  once  had  their  clergy,  &c.  may  happen  to  be  indicted  2  Hale,  373. 
for  an  offence  committed  afterwards  in  some  other  county ;"  be 
it  therefore  enacted,  "  That  the  clerk  of  the  crown,  clerk  of  the 
"  peace,  clerk  of  the  assizes,  where  such  man  or  woman  shall  be 
**  convicted,  shall,  at  the  request  of  the  prosecutor,  or  any  other 
"  in  his  majesty's  behalf,  certify  a  transcript  briefly,  and  in  few 
"  words,  containing  the  effect  and  tenor  of  every  indictment  and 
"  conviction  of  such  man  and  women,  of  his  or  her  having  the 
"  benefit  of  the  clergy,  &c.  and  addition  of  every  such  person  or 
*'  persons,  and  the  certainty  of  the  felony  and  conviction,  to  the 
''judges  and  justices  in  such  other  county  where  such  man  or 
**  woman  shall  be  indicted ;  which  certificate  being  produced  in 
"  court,  shall  be  sufficient  proof  that  such  man  or  woman  have 
*'  before  had  the  benefit  of  clergy,  &c."  (1) 

As  to  the  Second  Point,  m.  For  what  crimes  the  benefit  of 
clergy,  or  rather  of  the  statute,  may  be  demanded ;  I  shall  pre- 
mise. 

Sect.  20.  First,  That  it  seems  to  be  generally  agreed,  that  by 
the  common  law,  it  is  demandable  as  well  upon  an  ( /')  appeal  as  (/)  n  Coke, 
indictment,  for  any  crime  whatsoever  which  subjects  the  offender  ^^' 

to 

(1)  Against  the  defendant's  prayer  of  clergy  the  truth  of  the  fact,  and  praying  the  judgment  of  the 

prosecutor  may  file  a  counter-plea,  alleging  some  Court,  that  he  may  die  according  to  law ;  which 

fact  which,  in  law,  deprives  the  defendant  of  the  fact  is  to  be  tried  by  the  record  in  pursuance  of 

privilege  he  claims.     Thus,  before  the  statute  de  34  &  35  Hen.  8.  c.  14.  Staundforde,  135. — Divers 

Bigamis,  the  oft'ender  on  a  conviction  for  bigamy  in  other  counter-pleas  also  by  which  an  offender  may 

the  temporal  courts,  was  allowed  his  clergy  ;  but  be  deprived  of  clergy  may  be  framed  from  a  con- 

this  privilege  having  been  taken  away  by  the  pope  sideration  of  the  persons  to  whom  it  is  allowed  or 

at  the  council  of  Lyons,  (vide  unte,  sect.  5.)  the  denied  by  the  common  law,  and  of  the  circum- 

practice  was  to  enter  a  counter-plea  stating  the  of-  stances  under  which  that  allowance  or  denial  of  it 

fence  to  have  been  committed  within  a  certain  dio-  has   been   placed  by   divers  acts  of  parliament, 

cese  ;  which  allegation  carried  the  trial  of  the  fact  Staundforde,  138. — The  use  of  this  counter-plea, 

into  the  ecclesiastical  court,  and  upon  a  certificate  however,  had  for  many  years  become  obsolete  and 

of  the  truth  of  it  from  the  bishop,  the  offender  was  out  of  practice ;  no  traces  of  it  appearing  in  auy  of 

ousted  of  his  clergy.     To  this  counter-plea,  how-  the  books  since  the  time  of  Sir  William  Staund- 

ever,  the  prisoner  might  reply,  that  the  first  mar-  forde,  who  was  chief  justice  of  the  king's  bench  iu 

riage  was  made  within  the  age  of  consent,  and  that  the  reign  of  Queen  Elizabeth.     But  the  dariug 

he  disagreed  to  it  on  his  attaining  to  maturity  ;  and  practices  of  some  money  coiners  have  occasioned 

the  issue  taken  on  this  replication  being  triable  by  its  revival,  and  accordingly  in  the  case  of  the  King 

the  country  and  not  by  the  bishop,  restored  the  v.  Marstou  Rothwell  and  Mary  Child,  who  were 

oflTender  to  clergy.  Staundforde,  134.  4  Inst.  274.  convicted  for  coining,  at  the  old  Bailey,  in  Septem- 

2  Hale,  373.     Thus  also  it  is  a  good  counter-plea  her  sessions,  1783,  before  Mr.  Justice  Ashhurst, 

to  the  prayer  of  clergy,  that  the  offender  is  not  en-  the  counsel  for  the  crown  filed  a  counter-plea  of 

titled  to  tlie  benefit  of  the  statute  in  such  case  made  record  on  the  part  of  the  prosecution,  alleging  that 

and  provided,  because  he  was  before  convicted  of  they  had  been  before  allowed  the  benefit  of  the 

an  offence,  and  thereupon  prayed  the  benefit  of  statute,  &c.  and  the  offenders  were  therebyiousttd 

tlie  statute,  which  was  allowed  to  him,  alleging  the  of  their  clergy. 
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(g)S.P.C.i24.  to  the  (g)  loss  of  life  or  member,  except  (A) high  treason, (whether 
Finchtla^, 463.  ^"^^"^^  ^^e  king's  person  (i)  or  not),  and  sacrilege ;  for  the  first 
(fc)  S.P.C  124.  of  which  the  common  law  seems  to  give  the  offender  no  manner 
F,  Corone,  283,  of  right  to  the  benefit  of  his  clergy,  and  for  the  latter  to  have  it 
Ab!F.^ctr.8  '^^^  ^^  ^^^  discretion  of  the  ordinary,  as  hath  been  more  fully 
B.  Clergy,  6.  *    shcwn  in  the  ninth  section. 

Vide  2  Inst.  634.  -  . 

And  all  new-created  treasons  which  in  judgment  of  law  are  levelled  at  the  person  of  the  king  or  his  royal 
majesty,  are  excluded  without  special  words  for  that  purpose,  as  coming  within  the  exception  of  the  sta- 
tute de  Clero.  Foster,  190.  (i)  So  it  appears  from  the  books  cited  to  letter  (h).  Yet  in  Summary, 
330.  and  11  Coke,  29.  and  B.  Clergy,  25.  31.  it  seems  to  be  holden,  that  by  the  common  law  clergy 
was  excluded  from  such  high  treason  only  as  was  against  the  person  of  the  king.  But  qtusre  upon  what 
ground  this  is  holden.     And  see  25  E.  3.  de  Clero,  c.  5.  and  2  Hale,  332.  and  Foster,  191. 

(k)  S.P.C.  124.       Sect.  21.  Secondly,  That  it  seems  to  be  doubtful,  (k)  whether 

F  ™h^^46"^^     it  were  demandable  at  the  common  law  for  petit  treason.     But 

11  Coke,^9.       this  was   settled   by  25  Edw.  3.  de  C/ero,  c.4.  which  expressly 

allows  it  for  **  any  treasons  or  felonies  touching  other  persons 

"  than  the  king  himself,  or  his  royal  majesty." 

(0  Sup.  c.  25.         Sect.  22.  Thirdly,  That  after  this  a  construction  (/)  prevailed 

^^P^'104.  ^^^^^  t^lergy  might  be   denied   to  felons  charged   as  insidiatores 

2 Hale,32'8.  vianwi,  et  clepopulatores  agrorinn.     But  this  is  remedied  by  the 

333.  fourth  of  Henry  the  Fourth,  chapter  the  second. 

(m)  Sum.  230.  From  these  premises  it  seems  to  be  generally  agreed,  {m)  that 
^'^^*  the  following  conclusions  necessarily  follow  : 

Sect.  23.  First,  So  far  as  a  person,  who  in  respect  of  his 
orders  or  learning,  or  otherwise,  is  qualified  to  be  admitted   to 
(ii\  S  P  C        ^^^^  benefit  of  clergy,  is  denied  it  in  respect  of  his  {n)  crime,  not 
124, ice.  amounting  to  high  treason  or   sacrilege;  such  denial  must  be 

Sum.  232,  &c.  grounded  on  some  act  of  (0)  parliament  made  since  the  twenty- 
s'umu"  y!'23a'  ^^^^'  ^^  ^^^^^r^  the  Third. 

(p)  Sum.  230.         Sect.  ^14.  Secondly,  Wherever  an  offence  is  made  felony  by 
u  Hale,330.334.  statute,  it  (/?)  shall  have  the  benefit  of  clergy,  unless  it  be   ex- 
pressly excluded  from  it. 

(</)Sum.  231.  Sect.  25,  Thirdly,  Wherever  a  person  is  denied  the  benefit 
2 Hale, 336.314.  of  clergy,  in  respect  of  a  statute,  excluding  it  from  the  crime 
S PC.  114 130.  charged  against  him,  the  (y)  indictment  or  appeal,  and  the  (r) 
(r)  S.P.C.  130.  evidence  thereon,  must  expressly  bring  his  case  within  the  words 
Dyer,  261.224.  of  such  Statute.  And  therefore,  if  a  (5)  murder  be  not  expressly 
S  P."c.  130.  ^^^^>  and  proved  to  have  been  done  of  malice  prepense  ;  and  the 
Dyer, 261.  offeuce  of  an  accessary  (t)  before,  to  have  been  done  maliciously; 
Vid.  23H.8.  c.  jjuj  xh^^  of  a  (u)  cut-purse  clam  et  secrete  a  persona,  &c.  the  of- 
j  E.  6. 12.S.10.  f'^ncler  shall  have  his  clergy.  And  agreeably  hereto  it  hath  been 
(f)  Sum.  231.  adjudged,  (x)  that  an  indictment  of  robbery  *'  in  quadam  via  regid 
1  And.  195.  pedestri  ducenf  de  London  «^  Islington,"  shall  not  oust  the  de- 
Dyer°  ^83.  fender  of  the  benefit  of  his  clergy ;  because  the  words  of  the  sta- 
Vide'4  &  5  tute  (y)  to  this  purpose  are  in,  or  about,  or  near  the  highway. 
Ph.  &M.  41. 

(u)  Sum.  231.  8  Eliz.  c.  4.  (t)  Moore,  5.  2  Hale,  349.  (y)  23  Hen.  8.  c.  1 .  s.  3.  1  Edw.  6.  c.  12. 
Par.  10.  4&  5  Ph.&  M.  4.  But  by  2  &  3  Will.  &  Mary,  c.  9.  the  benefit  of  clergy  is  taken  away  ge- 
nerally from  the  crime  of  robbery,  and  therefore  an  indictment  without  these  words  would  not  perhaps 
be  good. 

(%)  1  And.  195.        Yet  it  hath  been  adjudged,  (z)  that  an  indictment  against  a  man 
as  accessary  to  a  murder  before   the  fact,  by  the  words  maUtiosc 

excitavit, 
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excitavity  movitet  procuravit,  &c.  is  sufficient  to  oust  the  offender  Fosters  Crown 
of  the  benefit  of  clergy,  by  force  of  4  and  5  Philip  &,  Mary,  the  La^.  126.  i3i. 
words  whereof  are,  '*  that  all  persous  who  shall  maliciously  com- 
**  mand,  hire,  or  counsel  any  person,  &c."  which  are  not  expressly 
pursued  in  such  indictment.  But  the  counselling  another  being 
necessarily  included  in  the  moving,  procuring,  and  exciting  him, 
which  therefore  are  tantamount  in  sense  and  different  only  in  the 
manner  of  expression,  such  an  indictment  is  as  much  within  the 
statute  as  if  it  followed  the  very  words. 

Also  it  hath  been  adjudged,  that  in  order  to  oust  a  man  of  the  i  Ventris,  13. 
benefit  of  clergy  by  force  of  a  statute  which  takes  it  away  from  a  2  Hale,  i9i. 
capital  offence  at  common  law,  there  is  no  need  that  the  indict'- 
ment  or  appeal  conclude  contra  formam  statuti,  because  the  sta- 
tute doth  no  way  alter  the  nature  of  the  offence,  but  only  leaves  it 
to  its  proper  judgment,  and  takes  away  a  personal  privilege  or 
exemption  from  such  judgment. 

Sect.  26.  Fourthly,  A  statute  excluding  the  principals  from 
the  benefit  of  clergy,  doth  {a)  not  thereby  exclude  the  accessaries  (a)  Sum.  7.  50. 
before  or  after.     Neither  (Jb)  doth  a  statute  excluding  the  acces-  ^?^\  „„.  „ 
saries  thereby  exclude  the  principals.     And  it  seems  agreed,  (c)  nCoke^^S* to 
that  where  a  statute  excludes  those  from  the  clergy  who  shall  be  36. 
found  guilty  of  petit  treason,  murder,  burglary,  robbery,  or  any  {^^"^'qq^^o., 
other  kind  of  crimes,  it  shall  be  construed  to  intend  only  to  ex-  See  4  &  5  Ph! 
elude  the  principals,  and  not  accessaries  before  or  after,  notwith-  &  M.  4. 
standing  they  are  certainly  in  a  high  degree  partakers  in  the  guilt  poster,  355  to 
of  the  principal  offender,  as  hath  been  more  fully  shewn  chapter  (py  \i  Coke,  29 
29,  sections  13,  14.     Yet  inasmuch  as  such  statutes,  taking  away  to  36. 
a  privilege  of  so  high  a  consequence  to  the  subject,  ought  to  re-  /Ys'^^'^sr 
ceive  the  strictest  interpretation,  and  the  words  of  them  may,  i  And^igs. 
without  any  manner  of  strain,  or  repugnance  to  the  general  rules  ^er,  99. 183. 
of  law,  be  taken  in  such  a  sense  as  will  include  the  principals  Jg? ^'^'  ^^^  *° 
only,  I  do  not  know  that  they  have  ever  been  carried  farther. 

Sect.  27.  Fifthly,  Where  clergy  is  allowable,  it  shall  be  as  (d)  Sum.  232. 
much  allowed  to  one  who  stands  (d)  mute,  or  challenges  peremp-  25  H.  8.3.  c.2. 
torily  (e)  above  the  number  of  twenty,  or  is  (f)  outlawed,  &c.  as  Moor^55o.^ 
to  one  who  is  convicted  by  verdict,  or  confession,  &c.  Con.  F.  Corone, 

283. 
(e)  3  H.  7.  12.     Ab.  B.  Clergy,  27.     F.  Corone,  51.     Sum.  231.     25  H.  8.  c.  3.  s.  2.     3  &  4  W.  &  M. 
c.  9.       (/)  11  Coke,  29.     See  3  &  4  W.  &  M.  c.  9. 

Sect.  28.  Sixthly,  A  statute  taking  the  benefit  of  clergy  from  ^JI  ^/^/?.  &  4 
those  who  shall  be  found  guilty,  doth  not  (g)  thereby  take  it  from  w?&  M.  c!  9. 
those  who  stand  mute,  or  challenge  peremptorily  above  the  num-  n  Coke,  Poul- 
ber  of  twenty,  or  are  outlawed,  &c.  ^^^If  9^^^. 

5ec^  29.  Seventhly,  But  it  seems  (A)  clear,  that  a  statute  (fe)  iiCoke,29. 
taking  it  away  from  those  who  shall  be  found  guilty,  extends  as 
well  to  those  who  shall  confess  themselves  guilty  upon  record,  as 
to  those  who  shall  be  found  guilty  by  verdict ;  for  as  the  latter 
are  found  guilty  by  a  jury,  so  are  the  former  by  the  court,  and 
their  conviction  being  from  their  own  mouths,  is  of  the  highest 
nature  possible. 

And  now  I  shall  endeavour  to  shew  for  what  crimes  persons 

are 
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are  excluded  from  the  benefit  of  clergy  by  statutes  made  since  25 
Edvv.  3.  c.  4.  which  being  somewhat  perplexed  and  intricate,  I 
shall  for  the  better  clearing  of  this  matter,  first  take  a  general  view 
of  those  statutes  so  far  as  they  are  in  force  at  this  day,  and  then 
shall  more  distinctly  consider  them  as  they  particularly  concern 
the  several  kinds  of  capital  crimes. 

Sect.  30.  The  first  of  those  statutes  I  shall  take  notice  of,  is 
23  Hen.  8.  c.  1.  s.  3.  by  which  it  is  enacted,  *'  That  no  person 
"  who  shall  be  found  guilty  after  the  laws  of  this  land  for  any 
'*  manner  of  petit  treason,  or  for  any  wilful  murder  of  malice  pre- 
*'  pensed, — or  for  robbing  any  churches,  chapels,  or  other  holy 
"  places, — or  for  robbing  of  any  person  or  persons,  in  their  dwell- 
"  ing  houses,  or  dwelling  place,  the  owner  or  dweller  in  the  same 
"  house,  his  wife,  his  children,  or  servants,  then  being  w  ithin,  and 
"  put  in  fear  and  dread  by  the  same, — or  for  robbing  of  any  per- 
(f)  So  Rastal's    «  ^^^  ^j.  persons  in  or  near  about  (/)  the  hichwavs, — or  for  wilful 

Statutes;  but  ,  .     t'  i       i,-         ,  ^^    r  ^      i         • 

Pulton  omits  the      uurnmg  ot  any  dwellmg  houses  or  barns,  wherem  any  gram  or 

word  about,  and  "  corn  shall  happen  to   be, — nor  any  person  or  persons  being 

Keble  the  word   tt  found  guilty  of  any  abetment,  procurement,  helping,  maintain- 

"  ing,  or  counselling  of  or  to  any  such  petit  treasons,  murders  or 

*'  felonies,  shall  be  admitted  to  his  clergy;  such  as  be  within  holy 

*'  orders  only  excepted." 

(k)  11  Coke,  30.  'S'ef^  31.  NoTE,  That  this  statute  extends  (k)  as  well  to  appeals 
2  Hale,  338.  as  to  indictments  and  to  those  who  shall  (/)  confess,  as  much  as 
(/)  Sup.  s.  28.     those  who   shall  plead  and  be  found  guilty.     For  the  words  are 

general,  "  that  no  person  who  shall  be  found  guilty  after  the  laws 
(m)  11  Coke, 30.  **  of  this  realm,  &c.  shall  be  admitted  to  his  clergy,  &c."  But  it 
(n)  See  pream.  extends  not  (m)  to  persons  outlawed,  and  was  easily  evaded  (w)  by 
11  Coke  %o!      persons  brought  to  their  trials,  by  standing  mute  or  challenging 

peremptorily  above  the  number  of  twenty,  whereby  they  prevented 

their  being  found  guilty. 

Sect.  32.  But  these  two  last  defects  are  provided  for   by  25 

Hen.  B.  c.  3.  by  which  it  is  enacted,  par.  2.  "  That  every  person 

"  who  shall  from  thenceforth  be  indicted  of  petit  treason, — wilful 

**  burning  of  houses, — murder, — robbery, — burglary, — or  other 

"  felony,  according  to  the  tenor  and  meaning  of  23  Hen.  8.  and 

"  thereupon  arraigned,  do  stand  mute  of  malice  or  froward  mind, 

(o)  Tills  chal-      "  or  challenge  peremptorily  above  the  number  of  twenty  (p),  or 

lenge  now  im-     «  else  will  not,  or  do  not  answer  directly  to  the  same  indictment 

to"the"°o!n"of"  "  ^"^  fclony  whereupou  he  is  so  arraigned,  shall  from  thenceforth 

clergy,  for  the     *'  lose  the  benefit  and  privilege  of  his  clergy,  in  like  manner  and 

challenge  is        *<  form  as  if  he  had  directly  pleaded  to  the  said  petit  treason, 

2  Hale"s39  345   "  niurder,  robbery,  burglary,  or  other  felony,  whereupon  he  is  so 

'^  arraigned,  and  thereupon  had  been  found  guilty,  after  the  laws 

''  of  the  land." 

(p)iiCoke,3i.  Sect.  33.  But  this  statute  extends  not  (j9)  to  those  who  are 
1  Hale, 573.       outlawed,  any  more  than  23  Hen.  8.     Neither  doth  it  extend  to 

appeals,  nor  to  accessaries  before,  both  of  which  are  included  in 

the  twenty-third  of  Henry  the  Eighth. 

Sect.  34.  After  came  the  statute  of   1  Edw.  6.  c.   12.  s.  10. 
"  That  no  person  who  shall  be  in  due  form  of  the  laws  attainted 

*'  or 
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"  or  convicted  of  murder  of  malice  prepensed,  or  of  poisoning  of 
"  malice  prepensed,  or  of  breaking  of  any  house  by  day  or  by 
*'  night,  any  person  being  then  in  the  same  house  where  the  same 
"  breaking  shall  be  committed,  and  thereby  put  in  dread;  or  of 
"  robbing  any  person  in  the  highway,  or  near  the  highway ;  or 
*'  of  feloniously  stealing  of  horses,  geldings,  or  mares,  or  of  felo- 
*'  niously  taking  of  any  goods  out  of  any  parish  church,  or  other 
*'  church  or  chapel ;  or  being  indicted  or  appealed  of  any  of  the 
"  same  offences,  and  thereupon  found  guilty  by  verdict  of  twelve 
**  men,  or  shall  confess  the  same  upon  his  arraignment;  or  will 
"  not  answer  directly  according  to  the  laws  of  this  realm,  or  shall 
*'  stand  wilfully,  or  of  malice,  mute,  shall  not  be  admitted  to  the 
*'  benefit  of  his  clergy :  and  that  in  all  other  cases  of  felony  all 
''  persons  that  shall  be  arraigned,  or  found  guilty  upon  their 
"  arraignment,  or  shall  confess  or  stand  mute  in  form  aforesaid,  or 
"  will  not  answer  directly  in  form  aforesaid,  shall  have  their 
"  clergy  in  the  same  manner  as  before  the  first  year  of  King 
''  Henry  the  Eighth." 

Sect.  35.  Note,  That  this  statute  extends  as  well  to(q)  appeals  (q)  ii  Coke,32. 
as  to  indictments,  in  which  respect  it  is  more  fully  penned  than  ^  ^^^^'  ^4^- 
25  Hen.  8.  and  that  it  extends  to  persons  in  holy  (r)  orders,  as 
much  as  to  laymen,  and  to  all  persons  attainted  in  general,  and  /^\  i^  c^j^p^ 
consequently  to  those  who  are  outlawed,  in  which  respects  it  is  31,  32. 
more  fully  penned  that  either  twenty-third  or  twenty-fifth  of  Henry 
the  Eighth.     Yet  it  hath  several  considerable  defects;  as 

Sect.  36.  First,  In  that  it  doth  not  exclude  those  from  the  (s)  ii  Co.  33. 
benefit  of  the  clergy,  who  challenge  above  the  number  of  twenty;  ^"P-  s- 27,  28. 
so  that  it  is  easily  made  ineffectual  (s)  by  taking  such  challenges  ^g^g  {^.  j*  ^.^^^ 
as  to  crimes  excluded  from  the  benefit  of  clergy  by  this  statute,  a  qucere  whether 
and  no  other.    But  as  to  the  crimes  within  25  Hen.  8.  it  (t)  seems  f^o^^  whochal- 
plain,  that  a  person  that  takes  such  challenges  might  be  excluded  Jwen^t^a'^noT 
from  his  clergy  by  force  of  that  statute  even  before  it  was  revived  included  under 
by  5  and  6  Edw.  6.  set  forth  more  at  large  sect.  42.  &c.  because  the  word  con- 
1  Edw.   6.  restores  the  benefit  of  clergy,  as  it  was  before  the  (AButinii 
reign  of  Henry  the  Eighth,  to  such  only  as  shall  be  found  guilty.  Coke,  32.  it 
or  confess,  or  stand  mute,  or  not  answer  directly;  and  conse-  seems  to  be 
quently(z<)  those  who  challenge  above  the  number  of  twenty,  seem  holden.^^ 
clearly  to  be  excluded,  in  the   same  manner  as  if  the  first  of  («)  Vide  Sura. 
Edward  the  sixth  hath  never  been  made.  239. 

Sect.  37.  Secondly,  In  that  it  omits  accessaries  in  the  clause 
which  takes  away  clergy,  but  includes  them  in  that  which  restores 
it,  which  is  general  as  to  all  cases  of  felony,  not  mentioned  in  the 
act,  whereof  any  person  shall  be  found  guilty,  and  consequently 
as  to  accessaries  wholly  takes  off  the  force  of  23  Hen.  8.  which 
extends  only  to  those  who  are  found  guilty,  and  is  the  only  sta- 
tute in  this  reign  which  excludes  accessaries  from  the  clergy. 
And  accordingly  we  find,  (r)  that  after  this  statute  accessaries  (a^)  n  Coke,  31. 
were  admitted  to  their  clergy,  in  the  same  manner  as  before  the  ^^^^'  ^^^' 
reign  of  Hen.  8.  till  the  making  of  4  and  5  Ph.  &  Mary,  set  forth 
more  at  large  section  forty-five. 

Sect.  38.  Thirdly,  In  that  it  also  omits  arson  in  the  clause 
which  takes  away  clergy,  but  includes  it  in  the  general  words  of 

that 
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(y)  11  Coke,      ^^^^  which  restores  it,  and  consequently  re-entitled  those  (y)  con- 
31,  32,  &c.        vict  of  it  to  clergy,  in  all  cases  but  that  of  challenging  more  than 
Vide  sup.  s.  36,  twenty,  till  the  making  of  5  and  6  Edw.  6.  as  shall  be  more  fully 
shewn  hereafter. 

Sect.  39.  Fourthly,  In  that  the  clause  which  ousts  horse- 
stealers of  their  clergy,  is  worded  in  such  a  manner  as  makes  it 
doubtful  whether  it  extend  to  those  who  steal  but  one,  which 
(z)  Vide  infra,  occasioned  the  making  of  2  (z)  and  3  Edw.  6.  c.  33,  which  de- 
sect.  61.  clares,  "  That  a  person  feloniously  stealing  one  horse,  gelding  or 
*'  mare,  shall  be  put  from  his  clergy,  in  the  same  manner  as  if  he 
**  had  been  indicted  or  appealed  for  stealing  of  two,  &c. 

Sect.  40.    Fifthly,  In   that  the  clause  which  ousts  house- 
breakers of  their  clergy,  is  not  worded  in  such  a  manner  as  fully 
brings  their  offence  under  the  notion  of  felony ;  for  it  is  thus  ex- 
pressed, "  Any  person  who  shall   be  attainted,  &.c.  of  breaking 
**  any  house  by  day  or  night,  any  person  being  therein  and  put  in 
*'  fear  or  dread,  &c.''     But  such  a  breaking  even  in  the  night  is 
no  felony,  unless  it  be  done  with  an  intent  to  commit  a  felony, 
which  makes  it  burglary;  neither  can  it  be  felony,  if  done  in  the 
(a)  Yet  qxuere,     day  with  any  intent  whatsoever ;  for  though  a  felony  follow,  which 
for  this  matter  is  may  make  the  house-breaking  done  with  an  intent  to  commit  it, 
*^ress*^d*'^  ^*"     properly  enough  to  be  called  felonious  ;  yet  it  seems,  that  it  can- 
S.  P.  c.  126.      "ot  make  it  become  {a)  a  felony,  because  it  is  not  reducible  to 
11  Coke,3i,32.  any  species  of  felony.     And  therefore  the  statute  must  be  sup- 
126  plied  by  a  reasonable  intendment,  and  {b)  construed  to  mean  such 

iiCok%,3i,32.  house-breaking  only  as  amounts  to,  or  is  attended  with  felony* 

(c)  11  Coke,  31.       Sect,  41.  It  is  holden  by  Sir  Edward  Coke,  (c)  that  piracy  was 

restored  to  the  benefit  of  clergy  by  this  statute ;  but  as  to  piracy 

(rf)  Moor,  756.    on  the  high  sea,  the  contrary  hath  been  solemnly  (t?)  adjudged 

3  Inst.  111.        and  confirmed  by  constant  experience,  and  is  certainly  agreeable 

(c)  B.  1.  c.  20.    to  the  (e)  legal  notion  of  piracy  in  other  cases ;  which  being  a 

0  H  T'  s  capital  offence  by  the  civil  law  only  (even  after  the  statute  of  23 

"    ^^'      '       Hen.  8.  c.  15.  which  altered  not  the  nature  of  the  offence,  but 

only  the  manner  of  the  trial),  shall  not  be  included  in  a  statute 

speaking  generally  of  felonies,  which  shall  be  construed  only  of 

those  felonies  which  are  such  by  our  law ;  as  those  piracies  are 

(/)  Bk.  1.  c.      (y*)  which  are  committed  in  a  creek  or  port  within  the  body  of  a 

2  Hale,%9.       county,  but  no  other. 

Sect,  42.  The  next  general  statute  relating  to  these  matters  is 
5  and  6  Edw.  6.  c.  10.  which  first  recites  the   above-mentioned 
(^)  Vide  sup.     (g)  clause  of  23  Hen.  8.  concerning  clergy,  and  takes  notice  that 
sect.  30.  it  was  defective  in  omitting  those  who  rob,  &c.  in  one  county, 

and  remove  the  thing  taken  into  another,  and  there  tried,  &c.  and 
that  this  omission  was  supplied  by  25  Hen.  8.  and  that  the  said 
statute  of  25  Hen.  8.  was  in  this  respect  made  ineffectual  by 
1  Edw.  6.  c.  12.  which  restored  clergy  as  it  stood  before  the  reign 
of  Hen.  8.  to  all  the  felonies  not  therein  mentioned  ;  and  that  by 
reason  of  the  said  statute  of  1  Edw.  6.  divers  persons  had  com- 
mitted robberies,  &c.  in  one  county  and  after  had  been  taken,  &c. 
and  tried  in  another,  and  there  had  their  clergy,  which  they  would 
2  Hale,  341.  not  have  had,  if  the  said  statute  of  25  Hen.  8.  had  stood  in  force ; 
and  then  goes  on  in  these  words,  *^  For  redress  whereof  front- 

"  henceforth 
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"  henceforth  to  be  had,  be  it  enacted,  8lc.  that  the  said  act  made 
'^  in  the  said  25  year,  touching  the  putting  of  such  oft'enders  from 
"  their  clergy;  and  every  article,  clause  and  sentence  contained 
**  in  the  same,  touching  clergy,  shall,  from  henceforth,  touching 
**  such  offence  to  be  henceforth  committed  and  done,  stand,  re- 
"  main,  and  be  in  full  strength  and  virtue,  in  such  manner  and 
**  form,  as  it  did  before  the  making  of  the  said  act  in  the  first  year 
"  of  the  reign  of  our  sovereign  lord  the  king  that  now  is ;  any 
"  clause,  article,  or  sentence  comprised  therein  to  the  contrary 
'*  notwithstanding." 

Sect.  43.  It  was  for  some  time  a  great  question.  Whether 
this  statute  revived  25  Hen.  8.  for  the  whole,  or  only  for  such 
part  of  it  which  relates  to  felons  removing  the  thing  feloniously 
taken  into  a  different  county  from  that  wherein  they  took  it,  and 
there  tried,  &c.  And  Sir  William  Staundforde  (^)  inclines  to  (^)S.P.C.  128. 
the  latter  opinion:  because  the  words  are,  "  that  the  said  act 
"  made  in  the  said  twenty-fifth  year,  touching  the  putting  such 
"  offenders  from  their  clergy,  shall  be  revived,  8cc."  where  the 
word  "  such"  shall  have  relation  only  to  the  offenders  mentionecf 
before  ;  which  are  those  who  steal  in  one  county,  and  remove 
the  thing  stolen  into  another.  And  this  objection  is  strength- 
ened {b)  by  the  title  of  the  act,  which  is  only  this,  "  That  such  as  (h)  ii  Coke,  53. 
"  rob  in  one  shire,  and  fly  into  another,  shall  not  have  their 
"  clergy."  To  which  it  may  added,  that  all  statutes  which  take 
away,  are  to  be  construed  strictly  infavorem  vitcE. 

Yet  it  hath  been  adjudged,®  and  is,  as  I  take  it,  fully  (k)  (i)  ii  Co\e, 
settled,  that  this  statute  revived  25  Hen.  8.  as  to   every  other  ^^^' ^'^'' ^^;„ 
part  of  it,  as   well  as   that  concerning  felons  carrying  the  things  ^^g  "'^' 
stolen  from  one    county  into   another.     For  granting  that  the  g  Hale,  341. 
makers  of  the  statute  of  5  &  6  Edw.  6.  had  the  case  of  such  See  Rastal's 
felons  principally  in  their  view;  which  appears   pretty  plainly,  cfergy^'par.^e* 
not  only  from  the  title  of  the  statute,  but  also  from  the  preamble 
and  purview  ;   for  the  preamble  expressly  takes  notice  of  no 
other   mischief   from   the   repeal  of  25  Hen.  8.  but  only  this, 
"  that   thereby   many   of  such  felons   had   their    clergy ;"    and 
then  follows  the  enacting  clause,  which  begins  in  these  words, 
"  For  redress  whereof,"  and  then  goes  on,  "  be  it  enacted,  &c. 
*'  that  25  Hen.  8.   touching   such   offenders   and   such  offences, 
"  remain  in  full  force  :"  yet  considering  that  the  statute  of  5  &  6 
Edw.  6.  begins  with  a  recital  of  the  whole  clause  of  23  Hen.  8. 
wherein  there  are  several  other  offences  contained,  and  that  the 
words  "  such  offenders  and  such  offences"  in  the  enacting  clause 
of  5  and  6  Edw.  6.  may  properly  enough  refer  to  them,  as  well 
as  to  the  offence  of  the  felons  mentioned  next  immediately  be- 
fore ;  and  farther  considering  that  the  words,  "  such  offenders 
**  and  such  offences,"  may  properly  enough  be  taken  to  include 
all  such  in  mischief,  and  such  in  inconvenience,  according  to  the 
received  (/)  construction  of  the  word  "  such"  in  some  other  sta-  (/)  ii  Coke,  33. 
tutes,  and  a  fortiori  those  in  greater  mischief  and  greater  incon- 
venience, as  almost  all  the  other  offences  specified  in  25  Hen.  8, 
are,  as  for  instance,  petit  treason,  murder,  arson,  &c. ;  and  that  ,  .  . .  p  ,  ^ 
It  is  a  received  (m)  construction  of  penal  statutes,  to  extend  them  33,34. 
to  all  cases  that  come  within  the,  meaning  of  the  words  ;  and  Vide  sup.  s.  25. 
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that  it  would  be  absurd  to  imagine  that  the  makers  of  the  statute 
intended  to  put  those  who  carried  goods  stolen  into  a  different 
county,  in  a  worse  case  in  such  county  than  in  that  wherein  they 
stole  them,  as  they  must  be,  if  25  Hen.  8.  were  only  revived 
against  them  where  they  carried  the  thing  stolen  into  a  different 
county,  for  by  such  a  construction  they  would  have  been  ex- 
cluded from  clergy,  in  the  county  wherein  they  committed  the 
the  robbery,  by  1  Edw.  6.  c.  1 2.  only,  which  not  extending  to 
those  who  challenge  above  the  number  of  twenty,  might  easily  be 
evaded,  whereas  in  a  different  county  they  would  be  excluded 
-(«)llCoke,S4.  from  it  in  such  case  by  25  Hen.  8.;  to  which  may  be  added,  (w) 
that  the  first  sentence  of  the  purview  of  5  &  6  Edw.  6.  viz.  "  that 
"  the  said  act  of  25  Hen.  8.  touching  the  putting  such  offenders 
"  from  their  clergy,"  had  been  sufficient,  if  no  more  had  been 
intended  but  the  excluding  those  who  rob  in  one  county  and  fly 
into  another,  and  therefore  it  is  most  natural  to  intend  that  it  was 
the  meaning  of  the  makers  of  the  statute,  by  adding  those  farther 
words,  '*  that  every  article,  clause  and  sentence  in  the  same, 
•"  touching  clergy,  shall,  touching  such  offences,  remain,  &c."  to 
revive  the  whole  statute  so  far  as  it  related  to  clergy  :  and  since 
the  whole  statute  of  25  Hen.  8.  is  revived,  it  follows  by  a  neces- 
sary consequence,  that  so  much  of  23  Hen.  8.  also  as  is  expressly 
affirmed  by  it,  is  revived  also. 

Sect.  44.  And  therefore  since  25  Hen.  8.  having  recited  the 
clause  of  23  Hen.  8.  concerning  clergy,  and  the  mischief  that  it 
extended  only  to  those  who  are  found  guilty,  expressly  enacts, 
"  That  whoever  shall  be  indicted  of  petit  treason,  wilful  burning  ^ 
"  of  houses,  murder,  robbery  or  burglary,  or  other  felony,  ac- 
"  cording  to  the  tenor  and  meaning  of  the  said  statute,  and  stand 
'*  mute,  or  challenge  peremptorily  above  twenty,  &c.  shall  lose 
"  the  benefit  of  the  clergy,  in  like  manner  as  if  he  had  pleaded, 
(o)  11  Coke,  34,  "and  been  found  guilty;"  whereby  it  affirms  and  inforces  the 
35.  ^    23  Hen.  8.  as  to  those  found  guilty  of  such  crimes ;  it  follows  by 

1  Hale  570^^'  ^  necessary  consequence,  that  persons  not  in  holy  orders  found 
571,  &c.     '       guilty  of  petit  treason,  or  (o)  arson,  which  were  omitted  by  I 

2  Hale,  345,  Edw.  6.  are  excluded  from  clergy  by  23  Hen.  8.  thus  affirmed 
Con  Savil  46  ^"^  enforced  by  25  Hen.  8.  and  consequently  revived  by  5  &  d 
S.  P.  C.  125.      Edward  the  Sixth. 

(p)  Vide  sup.         Sect.  45.  But  it  is  observable,  that  the  said  statute  of  25  Hen. 

sect.  33.  g    wholly  omits  (j9)  accessaries,  as  well  as   1  Edw.  6.     But  to 

remedy  this  defect,  it  is  enacted  by  4  and  5  Ph.  &  Mary,  c.  4. 
*'  That  every  person  that  shall  maliciously  command,  hire,  of 
*'  counsel  any  person  or  persons,  to  commit  or  do  any  petit  trea- 
"  son,  wilful  murder,  or  to  do  any  robbery  in  any  dwelling  houser 
"  or  houses,  or  to  commit  or  do  any  robbery  in  or  near  the  high- 
"  way  in  the  realm  of  England,  or  in  any  other  the  queen's  do- 
•*  minions,  or  to  commit  or  do  any  robbery  in  any  place  within 
"  the  Marches  of  England  against  Scotland,  or  wilfully  to  burn 
**  any  dwelling  house,  or  any  part  thereof,  or  any  barn  then  hav- 
"  ing  corn  or  grain  in  the  same ;  that  then  every  such  offender, 
"  being  outlawed  thereof,  or  being  thereof  arraigned  and  found 
"  guilty  by  the  order  of  the  law,  or  being  otherwise  lawfully  at- 
^*  tainted  or  convicted  of  the  same  offence,  or  being  arraigned 

"  thereof. 
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"  thereof,  do  stand  mute  of  malice  or  frovvard  mind,  or  do  chal- 
"  lenge  peremptorily  above  the  number  of  twenty  persons,  or 
''  will  not  answer  directly  to  such  offence,  shall  not  have  the  be- 
"  nefit  of  his  clergy." 

It  is  observable. 

Sect.  46.  First,  That  this  statute  is  general  as  to  all  robbe- 
ries in  any  dwelling-house,  yet  it  seems  to  have  been  always 
taken  as  a  (q)  reasonable  construction,  that  it  shall  be  restrained  (9)iiCoke,35, 
to  such  robberies  of  this  kind  as  were  excluded  from  the  benefit  ^^-  ^' 
of  clergy  by  some  former  statute  :  for  it  cannot  be  well  imagined  ^  Hale,  342. 
that  the  makers  of  this  or  any  statute  intended  in  any  case  to  Con.  Savii,  46. 
take  away  clergy  from  the  accessary,  where  the  principal  is  left 
to  the  full  benefit  of  it. 

Sect.  47.  Secondly,  That  an  indictment  or  appeal,  in  order 
to  oust  an  cccessary  of  his  clergy  by  force  of  this  statute,  must 
expressly  pursue  it,  in  substance  (r)  at  least,  as  hath  been  already  (r)  Vide  Dyer, 
shewn,  section  twenty-five.  'ise.  that  the 

words  wilful 
murder  in  an  indictment  on  the  statute  are  sufficiently  pursued  by  laying  the  murder  done  ex  malitid 
pracogitatd. 

Sect.  48.  It  is  further  enacted  by  3  and  4  Will.  &  Mary,  c.  9- 
s.  3.  '^  That  if  any  person  or  persons  whatsoever  be  indicted 
"  of  any  offence,  for  which  by  virtue  of  any  former  statute  he  or 
*'  they  are  excluded  from  having  the  benefit  of  his  or  their  clergy, 
"  if  he  or  they  had  been  thereof  convicted  by  verdict  or  confes- 
*'  sion,  if  he  or  they  stand  mute,  or  will  not  answer  directly  to 
"  the  felony,  or  shall  challenge  peremptorily  above  the  number 
"  of  twenty  persons  returned  to  be  on  the  jury,  or  shall  be  out- 
"  lawed  thereupon,  shall  not  be  admitted  to  the  benefit  of  his  or 
"  their  clergy." 

Sect.  49.  But  note.  That  this  statute  extends  not  to  appeals, 
nor  to  offences  made  felonies  by  subsequent  statutes. 

And  now  I  am  in  the  second  place  more  distinctly  to  consider 
the  several  statutes  which  take  away  the  benefit  of  clergy,  so  far 
as  they  particularly  relate  to  the  several  kinds  of  crimes. 

For  the  better  illustration  whereof,  having  referred  the  reader, 
as  to  the  felonies  made  such  by  statute,  to  the  several  chapters  in 
the  first  book  wherein  such  felonies  are  handled,  I  shall  here 
consider  the  statutes  which  take  away  clergy  from  capital  offences 
at  the  common  law,  under  the  follow  heads — as  they  relate, 

1.  To  petit  treason. 

2.  To  homicide. 

3.  To  larceny. 

4.  To  sacrilege. 

5.  To  robbery. 

6.  To  burglary. 

7.  To  arson. 

I  I  2  I.  As 
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I.  As  to  Petit  Treason. 

Sect.  50.  It  is  certain  that  by  force  of  23  &  25  Hen.  8.  re- 
(%)  Sap.  s.  43,  vived  (s)  by  5  &  6  Edward  6.  the  principal,  not  being  a  {t)  clerk 
44-  in  holy  orders,  is  excluded  from  the  benefit  of  clergy,  upon  a  (u) 

s^Hale/lii.^  '   conviction,  (x)  standing  mute,  or  challenge  of  more  than  twenty 
(0  Sup.  S.13.     upon  an  (3/)  indictment. 

(it)  Sup.  s.  30. 

(x)  Sup.  section,  32,  33.       (y)  Sup.  section  33. 

(s)  2  Hale,  338,       Sect,  51.  And  Sir  Matthew  Hale  (z)  seems  to  be  of  opinion, 
339. 341.    ^      that  the  principal  is  likewise  ousted  of  his  clergy  by  23  Hen.  8. 
umraary,   o  .   -^  appeal  of  petit  treason,  if  he  be  convict  by  verdict  or  confes- 
sion, but  not  in  other  cases. 

(a)  Sup.  sect.  But  qiiare,  How  this  can  be .?  For  since  so  much  (a)  only  of 

43, 44.  23  Hen.  8.  seems  to  be  revived,  as  is  affirmed  and  enforced  by 

25  Hen.  8.  and  that  no  way  extends  to  appeals  but  only  to  indict- 
ments, it  seems  difficult  to  make  out,  that  any  part  of  23  Hen.  8. 
so  far  as  relates  to  appeals  is  revived  by  25  Hen.  8. 

Sect.  52.  But  I  would  rather  incline  to  think,  that  the  princi- 
pal in  an  appeal  of  petit  treason  may  be  excluded  from  his  clergy 
(6) Sup.s.34,35.  by  (b)  1  Edw.  6.   c.  12.   in  all  cases  except  that  of  challenging 
above   the   number  of  twenty,   under  the    words    "  murder  of| 
"  malice  prepensed,"  in  that  statute ;  because  all  petit  treason, 

(c)  Bk.  1.  c.  14.  jj^  |.jjg  ^gj.^  notion  of  it,  necessarily  (c)lncludes  such  murder  and^ 
2  Hale,  340.       more. 

(d)  Vide  supra.       Sect.  53.  However,  the  makers  of  4  (d)  &  5  Ph.  &  Mary,  c.  4.j 
section  45.         seem  plainly  to  have  been  of  opinion,  that  the  principals  in  petit] 

treason  are  excluded  from  clergy  in  all  cases,  as  well  upon  an^ 
appeal  as  indictment;  because  they  have  in  all  cases  expressly 
{e)  Vide  11  Co.  excluded  the  accessaries  maliciously  before,  as    well  upon  an| 
9^H  appeal  as  indictment;  and  (e)  it  cannot  be  well  imagined  thaK 

346.\nd  sup.      ^^^^^  intended  to  make  the  law  more   severe  against  them  thaal 
sect.  46.  against  the  principals. 

II.  As  to  Homicide. 

Sect.  54.  It  is  certain  that  wilful  murder  of  malice  prepensec 
is  excluded  from  the   benefit  of  clergy  upon  indictments   in  all] 
cases  by  23  and  25   Hen.  8.   and  1  Edw.  6.   c.  12.  before  re- 
(/)  Ante.         cited  (/). 

(g)  Sum.  232.        Sect.  55.  Also  it  seems  (g)  to  be  the  opinion  of  Sir  Matthew] 

2  Hale,  343,       Hale,  that  it  likewise  is  excluded  from  clergy  in  all  cases  as  weHj 
upon  appeals  as  indictments.     But  this  seems  questionable  ;  forj 

W  Vide  sup.  s.  appeals  are  certainly  not  (A)  within  25  Hen.  8.  and  therefore! 
since  so  much  only  of  23  Hen.  8.  is  revived  by  5  &  6  Edw.  6.  as; 
is  affirmed  and  enforced  by  25  Hen.  8.  I  do  not  see  how  it  can 
be  revived  as  to  any  appeal.  From  whence  it  seems  to  follow, 
that  the  only  statute  which  expressly  excludes  them  is  1  Edw.  6. 

(t)  Vide  sup.  s.    c.  12.  which  (i)   omits  the  case  of  challenging  more  than  twenty. 

(k)Su    sect       ^?ither  is  this  defect  supplied  by  3  &  4  Will.  &  Mary,  c.  9-  for 

48,49.^'^^^  '      ^"^  extends  (k)  only  to  indictments. 

Sect.  56.  But  accessaries  maliciously  before  to  such  murder 
are  expressly  excluded  from  clergy  in  all  cases,  as  i^ell  upon 

appeals 


42,  43.  51. 
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appeals  as  indictments,  by  4  and  5  Ph.  8c  Mary,  c.  4.  and  how  ^^dVu^^g^i?* 
far  the  principal  may  (I)  hereby   in  like  manner  be  implicitly  53  *"P'  '* 
excluded  also  in  all  cases,  I  shall  leave  to  be  considered.  Vide  2  Hale, 

342.  344. 
as  to  accessaries  after  the  fact  in  petty  treason  and  murder. 

Sect.  51.  By  1  Jac.  1.  c.  8.  "  He  that  shall  be  convicted  by  ^^^^^'^i' <^'i^- 
**  verdict  of  twelve  men,  or  confession,  or  otherwise  according 
'*  to  the  laws  of  this  realm,  of  homicide  by  stabbing,"  but  not 
those  who  abet  them,  &c.  (for  which  I  shall  refer  to  book  the 
first,  chapter  12.  sect.  4,  5,  &c.)  "  shall  be  excluded  from  the 
"  benefit  of  his  clergy,  &c." 

Sect.  58.  And  this  statute  seems  plainly  to  extend  as  well  to 
appeals  as  indictments,  but  not  to  the  case  of  standing  mute,  or 
challenghig  above  twenty,  &c.  But  those  who  are  indicted  of 
such  manslaughter  are  excluded  from  clergy  in  all  such  cases,  as 
well  as  on  a  conviction,  by  3  &  4  Will.  &  Mary,  c.  9. 

III.  Larceny  is  excluded  from  the  benefit  of  clergy  in  the  Sup. s. 48,  49. 
following  cases : 

1.  In  that  of  a  felonious  secret  taking  from  the  person  (l). 

%.  In  that  of  horse-stealing. 

3.  In  that  of  stealing  from  a  shop  or  dwelling-house,  (2)  &c. 

4.  In  that  of  stealing  woollen  manufactures  from  the  tenters 
or  linen  from  the  place  of  manufacture.  (3) 

5.  In  that  of  stealing  the  king's  naval  stores.  (4) 

6.  In  that  of  stealing  sheep  and  other  cattle. 

7.  In  that  of  thefts  on  navigable  rivers  above  the  value  of  forty 
shillings.  (5) 

8.  In  that  of  stealing  from  vessels  in  distress,  or  that  have  suf- 
fered shipwreck. 

And  First,  As  to  a  felonious  secret  taking  from  the  person. 

Sect.  59.  It  was  enacted  by  8  Eliz.  c.  4.  "  That  no  person  who  Seethe  first 
'*  shall  be  indicted  or  appealed  for  felonious  taking  of  any  money,  y°'-  "Larceny 
**  goods,  or  chattels,  from  the  person  of  any  other,  privily  without  son""' for  the' 
"  his  knowledge,  in  any  place  whatsoever,  and   thereupon  found  construction  of 
''  guilty  by  verdict  of  twelve  men,  or  shall  confess  the  same  upon  ^'"^  statute. 
*'  his  or  their  arraignment,  or  will  not  answer  directly  to  the 
"  same,  according  to  the  laws  of  the  realm,  or  shall  stand  wil- 
'*  fully  or  of  malice  or  obstinately  mute,  or  challenge  perempto- 
"  rily  above  the  number  of  twenty,  or  shall  be  upon  such  indict- 
'*  ment  or  appeal  outlawed,  shall  be  admitted  to  his  clergy,  &c." 

Sect.  60.  This  statute  continued  in  force  until  the  48  Geo.  3. 
c.  129.,  by  s.  2.  of  which  it  is  enacted,  that  "  after  the  passing  of 

that 

(1)  Vide  postea,  et  vol.  i.  p.  211.  (4)  Vide  postea,  et  vol.  i.  p.  199. 

(2)  Vide  postea,  et  vol.  i.  p.  209.  (5)  Vide  postea,  et  vol.  i.  p.  204. 

(3)  Vide  postea,  et  vol.  i.  p.  205,  206. 
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(a)  Vide  sect. 
34.  39. 
2  Hale,  364, 
365. 


**  that  act  every  person  who  shall  at  any  time,  or  in  any  place 
'*  whatever,  feloniously  steal,  take,  and  carry  away  any  money, 
"  goods,  or  chattels,  from  the  person  of  any  other,  whether  pri- 
"  vily  without  his  knowledge,  or  not,  hut  without  such  force  or 
"  putting  in  fear  as  is  sufficient  to  constitute  the  crime  of  rohhery, 
"  or  who  shall  be  present  aiding  and  abetting  therein,  shall  be 
*'  liable  to  be  transported  beyond  the  seas  for  life,  or  for  such 
"  term  not  less  than  seven  years,  as  the  judge  or  court  before 
"whom  any  such  person  shall  be  convicted,  shall  adjudge;  or 
*'  shall  be  liable  in  case  the  said  judge  or  court  shall  think  fit  to 
*'  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
"  labour  in  the  common  gaol,  or  house  of  correction,  or  peniten- 
*'  tiary  house,  for  any  time  not  exceeding  three  years/' 

Secondly,  As  to  horse-stealers. 

Sect.  6l.  It  seems,  that  they  are  {a)  ousted  of  their  clergy  in 
all  cases,  as  well  upon  appeals  as  indictments,  by  1  Edw.  6.  c.  12. 
and  2  &  3  Edw.  6.  c.  33.  by  the  latter  of  which  statutes  it  is 
enacted,  "  That  all  persons  ^feloniously  taking  or  stealing  any 
"  horse,  gelding,  or  mare,  shall  not  be  admitted  to  the  privilege 
^  "  of  the  clergy,  but  shall  be  put  from  the  same,  in  like  manner 

"  and  form  as  though  they  had  been  indicted  or  appealed  for 
"  felonious  stealing  of  two  horses,  two  geldings,  or  two  mares  of 
"  any  other,  and  thereupon  found  guilty  by  verdict  of  twelve 
**  men,  or  confessed  the  same  upon  their  arraignment,  or  stand 
'*  wilfully  or  of  malice  mute." 

(h)  S.P.C.  125.       Sect,  62.  It  seems  a  reasonable  (6)  construction  of  this  statute 
Summary,  238.   to  extend  it  as  Well  to  those  who  are  outlawed,  or  challenge  more 
^^'      '      than  twenty,  as  to  those  who  are  found  guilty  by  verdict,  &c.  be- 
cause it  is  general,  that  all  such  persons  "  shall  be  put  from  their 
"  clergy,  &c.  in  such  manner  as  if  they  had  been  found  guilty, 
"  &c."  and  if  they  had  been  found  guilty,  it  is  certain  that  they 
Supra,  34,  &c.    would  have  been  ousted  of  their  clergy  by  the  express  words  of 
1  Edw.  6.  c.  12.  s.  10. 

t  Sect.  &3.  It  is  enacted  by  31  Eliz.  c.  12.  s.  5.  (which  pre- 
scribes the  manner  in  which  horses  shall  be  publicly  bought  and 
sold),  "  That  not  only  all  accessaries  before  the  fact,  but  also  all 
"  accessaries  afier  the  fact  in  horse-stealing  shall  be  deprived  and 
"  put  from  all  benefit  of  their  clergy,  as  the  principal,  by  statute 
"  heretofore  made,  is,  or  ought  to  be." 

Thirdly,  As  to  larceny  from  a  dwelling-house,  shop,  &c. 

Sect.  64.  It  is  enacted  by  10  &  1 1  Will.  3.  c.  23.  "  That  all 
"  persons  who  by  night  or  day  shall  in  any  shop,  ware-house, 
*'  coach-house,  or  stable,  privately  and  feloniously  steal  any  goods, 
"  wares,  or  merchandizes,  of  the  value  of  5s.  or  more,  though 
"  such  shop,  &c.  be  not  broke  open,  and  though  the  owner  or 
"  any  other  person  be  not  in  such  shop,  8lc.  or  that  shall  assist, 
"  hire,  or  command  any  person  to  commit  such  offence,  being 
"  thereof  convict,  or  attainted  by  verdict  or  confession,  or  being 
''  indicted  thereof  shall  stand  mute,  or  challenge  above  twenty  of 
"  the  jury,  shall  be  excluded  from  the  benefit  of  the  clergy." 

Sect. 
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Sect.  65.  But  by  st.  1  Geo.  4.  c.  117.  s.  1.  it  is  enacted,  that 
so  much  of  the  said  statute  of  10  &  1 1  Will.  3.  as  relates  to  the 
privately  stealing  goods,  &c.  in  any  shop,  &c.  under  <£lo.  be  re- 
pealed ;  and  by  sect.  2.  it  is  enacted,  *'  That  from  and  after  the 
'*  passing  this  act,  every  person  who  shall  privately  and  felo- 
**  niously  steal  any  goods,  wares,  or  merchandizes  of  the  value  of 
'*  five  shillings  or  more,  being  under  the  value  of  fifteen  pounds, 
**  in  any  shop,  ware-house,  coach-house,  or  stable,  or  who  shall 
'*  aid  or  assist  any  person  to  commit  such  offence,  shall  be  liable 
"  to  be  transported  beyond  the  seas  for  life,  or  for  such  term  not 
"  less  than  seven  years,  as  the  court  before  which  any  such  person 
"  shall  be  convicted,  shall  adjudge ;  or  shall  be  liable,  in  case  the 
"  said  court  shall  think  fit,  to  be  imprisoned  only,  or  to  be  impri- 
"  soned  and  kept  to  hard  labour  in  the  common  gaol,  house  of 
"  correction,  or  penitentiary  house,  for  any  term  not  exceeding 
"  seven  years."  And  by  statute  of  4  Geo.  4.  c.  53.  clergy  is  re- 
stored to  those  stealing  in  like  manner  to  the  amount  of  c£l5.  and 
the  same  punishment  directed  as  by  the  above  stat.  of  I  Geo.  4. 

Sect:66.  By  12  Ann.  c.  7.  "  Every  person  who  shall  feloniously 
"  steal  any  money,  goods  or  chattels,  wares  or  merchandizes,  of 
"  the  value  of  405.  or  more,  being  in  a  dwelling-house,  or  out- 
"  house  thereunto  belonging,  although  such  house  or  out-house 
*'  be  not  actually  broken  by  such  offender,  and  although  the 
"  ownei-  of  such  goods,  or  any  other  person  or  persons  be  or  be 
'*  not  in  such  house  or  out-house,  or  shall  assist,  or  aid  any  person 
"  or  persons  to  commit  any  such  offence,  being  thereof  convicted 
*'  or  attainted  by  verdict  or  confession,  or  being  indicted  thereof 
**  shall  stand  mute,  or  will  not  directly  answer  to  the  indictment, 
"  or  shall  peremptorily  challenge  above  the  number  of  twenty  re- 
"  turned  to  be  of  the  jury,  shall  be  absolutely  debarred  of  and 
"  from  the  benefit  of  clergy,  &c." 

Sect.  67.  But  it  is  provided,  "  That  nothing  in  this  act  shall 
"  extend  to  apprentices  under  the  age  of  fifteen  years  who  shall 
**  rob  their  masters  as  aforesaid." 

Sect.  68.  This  statute  seems  also  defective,  like  the  former,  as  vide  sect.  26, 
to  persons  outlawed,  and  accessaries.  27,  28.  64, 65. 

Fourthly,  As  to  those  who  shall  feloniously  steal  woollen 
manufactures  from  the  tenters. 

Sect.  69.  It  is  enacted  by  22  Car.  2.  c.  5.  "  That  no  person 
"  who  shall  be  indicted  for  feloniously  cutting  and  taking,  stealing 
'*  or  carrying  away  of  any  cloth  or  woollen  manufactures  from  the 
*'  rack  or  tenter  in  the  night-time,  and  thereupon  found  guilty  by 
**  verdict  of  twelve  men,  or  shall  confess  the  same  on  arraignment, 
'*  or  will  not  answer  directly  to  the  same,  according  to  the  laws 
'*  of  the  realm,  or  shall  stand  wilfully  of  malice  mute,  or  challenge 
"  peremptorily  above  the  number  of  twenty,  or  shall  be  upon 
"  such  indictment  outlawed,  shall  be  admitted  to  the  benefit  of 

But  this,  as  far  as  relates  to  the  taking  away  the  benefit  of 
clergy  from  the  offender  for  this  offence,  is  repealed  by  4  Geo.  4. 
c.  53.  and  in  lieu  thereof  substitutes  the  above  punishment  of 

trans- 
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transportation  for  life,  or  for  any  term  not  less  than  seven  years, 
or  imprisonment  with  or  without  hard  labour,  in  the  discretion  of 
the  court,  not  exceeding  seven  years,  and  this  punishment  is  ex- 
tended to  aiders  and  abettors. 

Fifthly,  As  to  those  who  steal  naval  stores. 

N.  B.  This  sta-  *  Sect.  70.  It  is  observable,  That  those  who  "  shall  steal  or  em- 
tute  extends  *'  bezzle  any  of  his  majesty's  sails,  cordage,  or  any  other  his 
pe'irnoMo^  "  majesty's  naval  stores,  to  the  value  of  twenty  shillings,"  are  in 
accessaries.  the  like  manner  excluded  from  clergy  by  22  Car.  2.  c.  5.  as  those 
who  steal  woollen  manufactures  from  the  tenters,  &c. 

Clergy  is  also  restored  by  the  same  statute,  4  Geo.  4.  c.  6o.  to 
those  who  steal  naval  stores,  and  they,  their  aiders  and  abettors, 
are  subjected  to  the  same  punishment  of  transportation,  impri- 
sonment, &c.  as  above  set  forth. 


For  the  offence 
of  having  the 
custody  of  the 
Icing's  naval 
stores,  vide 
book  the  first. 


t  Sect.  71.  But  it  was  provided  by  the  said  statute  of  22  Car.  2. 
'*  par.  4.  "  That  it  should  and  might  be  lawful  for  the  judges  or 
"  justices  of  the  court  before  whom  such  offender  should  be  ar- 
"  raigned  and  condemned,  to  grant  a  reprieve  for  the  staying 
'*  execution,  and  to  cause  such  offender  to  be  transported  for  the 
"  space  of  seven  years." 

f  Sixthly,  As  to  stealing  sheep  and  other  cattle. 

Vide  book  1.  It  is  enacted  by  14  Geo.  2.  c.  6.  "  That  if  any  person  or  per- 

title"  Larceny."  "  sons  shall  feloniously  drive  away,  or  in  any  other  manner  felo- 
p.  198.  tt  niously  steal  one  or  more  sheep,  or  other  cattle  of  any  other 

"  person  or  persons  whatsoever,  or  shall  wilfully  kill  one  or  more 
"  sheep,  or  other  cattle  of  any  other  person  or  persons  what- 
"  soever,  with  a  felonious  intent  to  steal  the  whole  carcase  or 
'*  carcases,  or  any  part  or  parts  of  the  carcase  or  carcases  of  any 
■*  one  or  more  sheep,  or  other  cattle  that  shall  be  so  killed,  or 
*'  shall  assist  or  aid  any  person  or  persons  to  commit  any  such 
"  ofl'ence  or  offences,  they  shall  be  adjudged  guilty  of  felony,  and 
''  suffer  death  without  benefit  of  clergy." — But  it  is  enacted  by 
15  Geo.  2.  c.  34.  "  That  this  act  was  meant  and  intended,  and 
"  shall  be  construed,  deemed,  and  taken  to  extend  to  any  bull, 
*'  cow,  ox,  steer,  bullock,  heifer,  calf,  and  lamb,  as  well  as  sheep, 
*'  and  to  no  other  cattle  whatsoever." 

.    Seventhly,  As  to  thefts  on  navigable  rivers. 

It  is  enacted  by  24  Geo.  2.  c.  45.  "  That  all  and  every  person 
**  and  persons  that  shall  feloniously  steal  any  goods,  wares,  or 
"  merchandize  of  the  value  of  forty  shillings  in  any  ship,  barge, 
"  lighter,  boat,  or  other  vessel  or  craft  upon  any  navigable  river, 
"  or  in  any  port  of  entry  or  discharge,  or  in  any  creek  belonging 
*'  to  any  navigable  river,  port  of  entry  or  discharge  within  the 
**  kingdom  of  Great  Britain,  or  shall  feloniously  steal  any  goods, 
'*  wares,  or  merchandize  of  the  value  of  forty  shillings  upon  any 
**  W'harf  or  key  adjacent  to  any  navigable  river,  port  of  entry  or 
**  discharge,  or  shall  be  present,  aiding  and  assisting  in  the  com- 
"  mitting  any  of  the  offences  aforesaid,  being  thereof  convicted  or 
"  attainted;  or  being  indicted  thereof,  shall  of  malice  stand  mute> 

"  or 
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"  or  will  not  directly  answer  to  the  indictment,  or  shall  perenip- 
"  torily  challenge  above  the  number  of  twenty  persons  returned 
"  to  be  of  the  jury,  shall  be  excluded  from  the  benefit  of  clergy." 

The  4  Geo.  4.  c.  53.  also  restores  clergy  to  this  offence,  and 
directs  the  same  punishment  both  for  principals  and  their  aiders 
and  abettors,  viz.  transportation  and  imprisonment  with  or  without 
hard  labour,  at  the  discretion  of  the  court. — (See  ante,  p.  487,  8.) 

t  Eighthly,  As  to  stealing  from  vessels  in  distress,  or  plun- 
dering goods  that  have  been  saved  from  the  wreck. 

The  benefit  of  clergy  is  taken  away  by  12  Ann.  stat.  2.  ch.  18. 
and  2G  Geo.  2.  c.  19.  the  particulars  of  which  are  fully  set  forth 
in  book  the  first,  and  to  which  I  refer. 

IV.  As  to  Sacrilege. 

Sect.  72.  It  is  observable,  that  all  persons  not  in  holy  orders  (a)  inf^g,  80, 
who  shall  be  indicted,  whether  in  the  same  county  wherein  the  8i,  82. 
fact  was  committed,  or  in  a  {a)  different  county,  of  "  robbing  any  ^^^7^^^^' 
*'  church,  chapel,  or  other  holy  place,"  are  excluded  from  their  g  Hale,  365. 
clergy  by  {b)  23  Hen.  8.  c.  1.  and  25  (c)  Hen.  8.  c.  3.  revived  (d)  (c)  Vide  sup. 
by  5  &  6  Edw.  6.  c.  10.  upon  a  conviction,  standing  mute,  or  ^^x*^?!'  ^^' 
peremptory  challenge  of  more  than  twenty ;  and  by  3  &  (e)4  Will.  s.  43/44/"^* 
and  Mary,  c.  9.  upon  an  outlawry.  (e)  Vide  sup. 

s.  48,  49. 

Sect.  73.  But  the  word  "  robbing"  (/)  being  always  taken  to  (/)  Kely.  58. 
carry  with  it  some  force,  as  shall  be  more  fully  shewn,  sections  ^^* 
88.  92.  96.  it  seems,  that  no  sacrilege  is  within  any  of  these     ^^^* 
statutes,  which  is  not  accompanied  with  the  actual  breaking  of  a 
church,  &c. 

Sect,  74.  But  by  1  Edw.  6.  c.   12.  (g)  s.  10.  all  persons  in  (g)  Vide  sup. 
general  are  ousted  of  their  clergy  for  the  "  felonious  taking  of  ^^^^'  ^^>  ^^>  ^' 
"  any  goods  out  of  any  parish  church,  or  other  church  or  chapel," 
in  all  cases,  except  that  of  challenging  more  than  twenty ;  and  by 
3  and  (h)  4  Will,  and  Mary,  c.  9-  upon  such  a  challenging  as  (A)  Vide  sup. 
well  as  upon  a  conviction,  &,c.  upon  an  indictment  {i)  whether  in  s^ct.  48, 49. 
the  same  county  wherein  the  sacrilege  was  committed,  or  in  a  2  HaJ ^365 
different  one.  366. 

Sect.  75.  But  it  seems,  that  accessaries  to  such  a  robbery  or 
felonious  taking  are  excluded  from  their  clergy  by  no  statute ;  for 
though  they  are  expressly  mentioned  by  23  Hen.  8.  c.  1.  yet  since 
they  are  omitted  by  25  Hen.  8.  c.  3.  and  so  much  only  (k)  of  (k)  Vide  sup. 
23  Hen.  8.   c.   1.  is  revived   as  is   affirmed   and   enforced  by  t^^^^^'^^* 
25  Hen.  8.  c.  3.  they  seem  to  remain  in  the  same  case  as  if  they  ^'"  ^^' 
had  been  wholly  omitted  by  23  Hen.  8.  c.  1.  which  is  the  only 
statute  I  know  of  which  extends  to  them,  except  the  offence 
amount  to  burglary ;  in  which  case  accessaries  before  are  ousted 
of  their  clergy  by  3  and  4  Will.  &  Mary,  c.  9- 

Sect.  76.  But  quiEre  if  there  be  need  of  any  statute  to  exclude 
them,  since  the  common  law  seems  to  have  given  no  person  what-  2  Hale,  333. 
soever  any  right  to  demand  the  privilege  of  the  clergy  for  sacri- 
lege, but  only  at  the  discretion  of  the  ordinary,  as  hath  been  more 
fully  shewn,  section  the  ninth. 

V.  As 
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V.  As  to  Robbery,  I  shall  particularly  consider  the  statutes 
excluding  it  from  clergy,  as  they  relate, 

1.  To  robbery  in  or  near  the  highway. 

£.  To  robbery  in  a  dwelling-house,  booth  or  tent. 

S.  To  robbery  in  general. 

And  First,  As  to  robbery  in  or  near  the  highway. 

Sect,  77.  It  is  observable,  that  all  persons,  not  in  holy  orders, 

(0  Vide  sup.  w^o  shall  be  indicted  (/)  of  '*  robbing  any  person  or  persons  in 

sect.  30.  **  or   near    the   highways,'*  are    excluded   from    the   clergy   by 

srd^o^S?'^*  ^^  ^^)  ^^"*  8.  c.   1.   and  25  (w)  Hen.  8.   c.  3.   revived  (o)  by 

(n)  s.^32, 33.  ^  ^^^  ^  Edw.  6.  c.  10.  upon  a  conviction,  standing  mute,  or  pe- 

(o)  42, 43, 44.  remptory  challenge  of  more  than  twenty ;  and  by  3  &  4  (p)  Will. 

(p)  Sect.  48,  g^  Mary,  c.  9.  upon  an  outlawry. 

Sect.  78.  And  note,  that  all  persons  in  general,  "  who  shall  be 

"  guilty  of  robbing  any  person  or  persons  in  the  highway,  or  near 

"  to  the  highway,"  are  excluded  from  the  clergy  both  upon  an 

(g)  Vide  sup.      appeal  and  indictment  by  (q)  1  Edw.  6.  c.  12.  s.  10.  in  all  cases 

sect.  34, 35,36,  except  that  of  challenging  more  than  twenty  ;  and  by  3  &  4  Will. 

&  Mary,  c.  9.  upon  such  a  challenge  upon  an  indictment. 


37. 


Sect.  79.  Note,  That  no  robbery  is  within  these  statutes,  but 
such  as  is  laid  in  the  indictment  to  have  been  committed  in  or 
(r)  Vide  s.  25.    near  the  (r)  highw  ay,  and  to  have  (s)  put  the  person  robbed  in 
(5)  Sect.  73.        fear 
Dyer,  224.  ^^^'^• 

(0  Vide  supra.        Sect.  80.  By  23  Hen.  8.  c.  3.  revived  (t)  by  5  and  6  Edw.  6.  c.  10. 

».  43, 44.  it  is  recited,  **  That  divers  felons  and  robbers  that  had  committed 

many  heinous  robberies  and  burglaries  in  one  shire,  and  con- 
veyed the  spoil  and  robbery  into  another  shire,  and  had  been 
there  taken,  indicted  and  arraigned  upon  felony,  and  felonious 
taking  of  the  same  goods,  and  not  upon  the  same  robbery  nor 
burglary,  for  that  it  was  not  committed  nor  done  in  the  same 
shire  where  they  had  been  so  indicted  and  arraigned,  and  by 
reason  thereof  the  same  felons,  robbers,  and  burglars  had  enjoyed 
the  privilege  of  their  clergy:"  and  thereupon  it  is  enacted, 
"  That  if  any  person  or  persons  be  indicted  of  felony  for  stealing 
**  of  any  goods  or  chattels,  in  any  county  within  this  realm  of 
**  England,  and  be  thereupon  arraigned  and  found  guilty,  or  stand 
*'  mute  of  malice,  or  challenge  peremptorily  above  the  number  of 
'*  twenty  persons,  or  will  not  directly  answer  to  the  law,  shall  lose 
*'  and  be  put  from  the  benefit  of  the  clergy,  in  like  manner  and 
"  form  as  they  should  have  been  if  they  had  been  indicted  and 
"  arraigned,  and  found  guilty  in  the  same  county  where  the  said 
"  robbery  or  burglary  was  done  or  committed,  if  it  shall  appear 
''  to  the  justices  before  whom  any  such  felons  or  robbers  be 
*'  arraigned  by  evidence  given  before  them,  or  by  examination, 
*'  that  the  same  felonies  whereupon  they  were  so  arraigned,  had 
"  been  such  robberies  or  burglaries,  in  the  same  shire  wherein 
"  such  robberies  or  burglaries  were  committed  or  done,  by  reason 
"  whereof  they  should  have  lost  the  benefit  of  their  clergy  by 
"  force  of  23  Hen.  8.  in  case  they  had  been  found  guilty  thereof 

**  in 
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**  in  the  same  shire  where  such  robberies  or  burglaries  were  so 
"  co]:u^litted  and  done." 

Sect,  81.  But  note,  that  this  statute  extends  (w)  not  to  those  (u)  n  Co.  31. 
who  are  outlawed;  nor  to  those  who  are  indicted  out  of  the  1  Hale, 518. 
realm  of  England;  nor  to  those  who  are  indicted  of  such  stealing  as  ^  ^*'*'  ^*^* 
is  excluded  from  clergy  by  subsequent  statutes;  nor  to  appellees; 
but  the  three  first  of  these  defects  are  supplied  by  3  and  4  Will. 
&  Mary,  c.  9.  by  which  it  is  enacted,  "  That  if  any  person  or 
"  persons  be  indicted  of  felony  for  stealing  of  any  goods  or 
"  chattels  in  any  county  within  this  realm  of  England,  dominion 
**  of  Wales,  or  town  of  Berwick-upon-Tweed,  and  thereof  be 
"  convicted  or  attainted,  or  upon  his  or  their  arraignment  shall 
"  stand  mute,  or  will  not  directly  answer  to  the  indictment,  or 
"  shall  challenge  peremptorily  above  the  number  of  twenty  per- 
"  sons  returned  to  be  of  the  jury,  he  or  they  shall  be  totally  ex- 
"  eluded  from  having  the  benefit  of  his  or  their  clergy,  if  it  appear 
"  upon  evidence  or  examination  before  the  justices,  that  the  said 
"  goods  or  chattels  were  taken  by  robbery  or  burglary,  or  in  any 
**  other  manner,  in  any  other  county,  whereof  if  such  person  or 
"  persons  had  been  convicted  by  a  jury  of  the  said  other  county, 
"  he  or  they  are  excluded  by  virtue  of  this  or  any  other  act  from 
"  having  the  benefit  of  his  or  their  clergy." 

Sect.  82.  Note,  that  (j)  the  words,"  if  it  shall  appear  upon  (x)iiCoke,3i. 
**  evidence  before  the  justices,  &c."  are  to  be  intended  where  the 
party  pleads  not  guilty,  and  is  found  guilty  by  the  jury ;  and  the  (y)  Vide  sup. 
words  "  if  it  shall  appear  upon  examination,  &c."  are  to  be  in-  ^'  28-  3i. 
tended  where  he  stands  mute,  or  challenges  peremptorily  above  Con  \  !ind! 
the  number  of  twenty,  or  is  outlawed,  or  confesses,  {y)  &c.  114. 

And  it  hath  been  {z)  adjudged,  that  there  is  no  need  to  make  (2)  And.  114. 
any  entry  on  the  record,  that  it  appears  by  such  evidence,  or  ^  Hale,  518. 
examination,  thai  the  felony  was  originally  commenced  in  a  dif- 
ferent county,  and  was  of  such  a  nature  that  the  offender  could 
not  have  his  clergy.     But  it  is  said,  (a)  that  it  is  usual  to  write  in  («)  Sum.  old 
the  margent  of  the  indictment,  that  it  is  for  robbery,  &c.  in  ano-  edition,  1678. 
ther  county.  (1) 

Sect, 

(1)  It  is  said  that  Eyre,  C.  J.  was  of  opinion,  clergy  under  the  gallows,  if  a  judge  come  that 

that  it  was  discretionary  in  the  judge  whether  he  way,"  and  for  this  he  cites  34  H.  6.  49.  a.  b. — 

would  examine  into  the  circumstances  of  the  fact  (2  H.  P.  C.  379.)     It  should  seem,  however,  that 

in  the  other  county  so  as  to  oust  tlie  prisoner  of  there  ouglit  to  be  some  other  evidence  than  the 

clergy.     But  this  is  hardly  consonant  to  the  ge-  mere  finding  the  property  stolen  upon  the  prisoner, 

neral  principles  of  law,  that  a  judge  should  have  a  to  infer  that  he  was  one  of  the  parties  committing 

discretionary  power  to  receive  or  reject  legal  evi-  the  robbery  in  the  other  county,  and  thereby  to 

dence  as  he  pleases.     The  same  judge  was  also  of  oust  him  of  his  clergy.     For  in  the  case  of  one 

opinion,  that  in  order  to  oust  clergy  on  the  sta-  Evan  Evans,  who  was  indicted  at  the  Old  Bailey 

tute,  it  ought  to  be  by  counter-plea  to  the  |irayer  for  a  larceny,  it  appeared  that  the  goods  were 

of  clergy,  (2E.  P.  C.  777.) — This  opinion  deserves  taken  from  the  owner  by  robbery  in  Essex  ;  but 

consideration,  for  by  this  mode  the  record  would  there  being  no  evidence  that  the  prisoner  was  there 

be  perfect  and  would  warrant   the  judgment  of  present,  beyond  the  finding  of  the  goods  upon  him 

death,  which  otherwise  it  would  not.     Kit  be  said  in  Middlesex,  upon  deliberation  by  Holt,  C.  J. 

that  the  judgment  of  death  would  be  warranted,  and  two  other  judges,  he  had  his  clergy.    But  in 

tliere  being  no  prayer  of  clergy  on  the  record,  it  the  case  of  one  Butler,  where  there  was  the  like 

may  be  answered,  that  Lord  Hale  says,  the  judge  evidence  of  possession  of  the  goods,  and  also  that 

is  bound  to  grant  clergy  without  the  prayer  of  the  the  prisoner  was  the  person  who  robbed  them  from 

prisoner,  if  it  be  a  clergyable  offence,  audit  appear  the  prosecutor  in  the  other  county,  he  received 

to  the  court  that  he  is  a  clerk,  or  so  named  in  the  sentence  of  death  and  was  executed.— (E.  P.  C. 

indictment.     "  And  therefore,"  he  says,  "  the  pri-  776.) 
soner  condemned  shall  in  such  case  be  allowed  his 
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Bk.  2. 


(b)  Moor,  550. 
Summary,  241. 

1  Hale,  536. 

2  Hale,  349. 


(c)  Vide  sup. 
s.  45,  46. 
How  sucb  of- 
fence must  be 
laid  in  the  in- 
dictment, vide 
sup.  s.  25. 


2  Hale,  351, 
352,  &c. 


(d)  Vide  sup. 
sect.  30,  31,  32, 
33.  42,  43,  44. 
48,  49.  72.  77. 


(c)  Vide  sup. 

sect.  80,  81,  82, 

83. 

(/)  Vide  sup. 

sect.  45,  46. 

(g)  Vide  sup. 
sect.  44,  &c. 

(h)  Vide  sup. 

seel.  40. 

11  Coke,  36. 

(i)  Vide  infra, 

sect.  93. 

(fe)  Vide  sup. 

sect.  36. 

(I)  Vide  sup. 

sect.  48,  49. 

(to)  Vide  sup. 

sect.  80,  81, 82, 

83. 

(n)  Sum.  236. 

Sup.  s.  45,  46. 

(o)  Vide  sup. 

s.  73. 

and  infra^  sect. 

82.  92.  96. 


Sect.  83.  It  is  said  to  (b)  have  been  holden  by  all  the  justices, 
that  if  the  felony,  whereof  a  man  is  found  guilty  in  the  county 
wherein  he  is  indicted,  be  such  as  doth  not  need  the  benefit. of 
clergy,  as  amounting  only  to  petit  larceny,  &c.  the  offender  shall 
have  only  the  proper  judgment  for  such  offence,  and  no  other,  in 
respect  of  the  robbery,  &c.  proved  upon  the  evidence,  &c.  in  the 
first  county ;  for  being  convicted  of  no  offence  which  will  warrant 
a  judgment  of  death,  and  consequently  having  no  need  to  demand 
his  clergy,  he  cannot  be  hurt  by  being  excluded  from  it. 

Sect.  84.  By  3  and  4  (c)  Philip  &  Mary,  c.  4.  "  Those  who  shall 
"  maliciously  command,  hire,  or  counsel  any  person  or  persons 
"  to  commit  or  do  any  robbery  in  or  near  any  highway  in  this 
"  realm  of  England,  or  in  any  other  the  queen's  dominions,  shall 
"  be  ousted  of  their  clergy,  on  a  conviction,  standing  mute, 
*'  peremptory  challenge  of  more  than  twenty,  or  outlawry." 

Secondly,  As  to  robbery  in  a  dwelling-house,  booth,  or 
tent,  I  shall  consider  the  statutes  concerning  it  as  they  relate, 

1.  To  such  robbery  putting  some  person  in  fear. 

2.  To  such  robbery  putting  no  person  in  fear. 

First,  As  to  such  robbery  putting  some  person  in  fear. 

Sect.  85.  It  is  observable,  that  all  persons  not  in  holy  orders, 
"  who  shall  rob  any  person  or  persons  in  their  dwelling-houses,  or 
"  dwelling-place,  the  owner  or  dweller  in  the  sane  house,  his 
"  wife,  his  children,  or  servants  then  being  within,  and  put  in  fear 
"  and  dread  by  the  same,  and  indicted,"  (d)  are  excluded  from 
their  clergy  by  23  Hen.  8.  c.  1.  and  25  Hen.  8.  c.  3.  revived  by 
5  and  6  Edw.  6.  c.  10.  upon  a  conviction,  standing  mute,  or 
peremptory  challenge  of  more  than  twenty,  and  by  3  and  4  Will.  & 
Mary,  c.  9.  upon  an  outlawry. 

Sect.  86.  And  note,  (e)  that  by  24  Hen.  8.  c.  3.  and  3  and  4 
Will.  &  Mary,  c.  9-  they  are  excluded  from  their  clergy  on  an 
indictment  in  a  foreign  county.  And  their  accessaries  before  are 
excluded  in  all  cases  by  3  and  4  (/)  Philip  &  Mary,  c.  4. 

Sect.  87.  By  1  (g)  Edw.  6.  c.  12.  s.  10.  all  persons  in  general 
who  shall  break  any  house  by  day  or  by  night,  viz.  *'  who  shall 
'*  break  a  house  burglarily  (h)  if  in  the  night,  or  shall  break  a 
**  house  or  commit  a  felony  therein,  if  in  the  day,  (i)  any  person 
"  being  then  in  the  same  house  where  the  same  breaking  shall 
"  be,  and  thereby  put  in  fear  or  dread,"  are  excluded  from  their 
clergy,  as  well  upon  an  appeal  as  an  indictment,  in  all  cases,  (k) 
except  that  of  challenging  more  than  twenty ;  and  by  3  (/)  and  4 
Will.  &  Mary,  c.  9.  upon  such  a  challenge,  as  well  as  upon  a 
conviction,  &c.  upon  an  indictment,  whether  in  the  same  county 
wherein  the  breaking  and  felony  was  committed,  or  in  a  (m)  dif- 
ferent county ;  and  the  accessaries  before  to  such  a  breaking,  if 
accompanied  with  stealing  in  a  dwelling-house,  are  ousted  of  their 
clergy  in  all  («)  cases  by  4  and  5  Philip  &  Mary,  c.  4.  because  the 
felonious  taking  being  accompanied  with  a  breaking,  seems  pro- 
perly (o)  enough  to  come  under  the  notion  oL  robbery  in  a  dwel- 
ling- 
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ling-house,  all  accessaries  to  which  before  the  fact  are  expressly 

excluded  from  their  clergy  by  that  statute,  as  accessaries  before  (p)  Vide  sup. 

to  robbery  in  general  are  by  3  and  (p)  4  Will.  &  Mary,  c.  9.  '^*^*-  ^^'  ^^* 

Sect.  88.  But  (q)  no  breaking  is  within  the  statute  of  1  Edw.  6.  (g)  Kelynge. 
which  doth  not  amount  to  an  actual  breaking  of  an  house,  or  of  ^^'  ^^*  ^P* 
some  part  of  it ;  as  of  a  cupboard  or  door,  &c.  fixed  to  the  free-  i,lfra/i.  92.  96. 
hold ;  and  therefore  the  breaking  of  a  trunk  or  box,  8cc.  seems  Vide  Foster, 
plainly  not  to  be  within  the  statute.  i®3>  i^^- 

But  by  3  and  4  Will.  &  Mary,  c.  9-  "  Every  person  or  persons 
''  that  shall  feloniously  take  away  any  goods  or  chattels,  being  in 
"  any  dwelling-house,  the  owner,  or  any  other  person  being 
*'  therein,  and  put  in  fear,  or  shall  comfort,  aid,  abet,  assist, 
'^  counsel,  hire,  or  command  any  person  to  commit  such  offence, 
*'  being  thereof  convicted,  or  attainted,  or  indicted,  and  standing 
"  mute,  or  peremptorily  challenging  above  twenty,  shall  be  ousted 
"  of  the  benefit  of  their  clergy.'* 

Secondly,  As  to  such  robbery,  putting  no  person  in  fear :  I  2  Hale,  354. 
shall  consider  the  statutes  concerning  it  as  they  relate,  ^^^'  ^'^• 

1 .  To  such  robbery  in  a  house  which  some  person  is  in  at  the 
time ; 

2.  To  such  robbery  in  a  house  which  no  person  is  in  at  the 
time. 

As  to  the  first  of  these,  viz.  In  what  cases  persons  are  ousted 
of  their  clergy  for  robbery  in  a  house  which  some  person  is  in  at 
the  time. 

Sect.  89.  By  5  and  6  Edw.  6.  c.  9-  it  is  enacted,  «  That  if  it 
*'  happen  any  person  or  persons  to  be  found  guilty  according  to 
"  the  laws  of  this  realm,  for  robbing  of  any  person  or  persons  in 
"  any  part  or  parcel  of  their  dwelling-houses,  or  dwelling-places, 
"  the  owner  or  dweller  in  the  same  house,  or  his  wife,  his  children, 
"  or  servants  being  then  within  the  same  house,  or  place  where  it 
'*  shall  happen  the  same  robbery  and  felony  shall  be  committed 
"  and  done,  or  in  any  other  place  within  the  precinct  of  the  same 
"  house  or  dwelling-place,  that  such  offenders  shall  in  no  wise  be 
"  admitted  to  their  clergy,  whether  the  owner  or  dweller  in  the 
"  same  house,  his  wife,  or  children  then  and  there  being,  shall  be 
"  waking  or  sleeping.'* 

Sect.  90.  And  by  5  and  6  Edw.  6.  c.  9.  it  is  further  enacted, 
*'  That  no  person  or  persons  which  shall  happen  to  be  found 
"  guilty  after  the  laws  of  this  realm,  of  and  for  robbing  any  person 
"  or  persons,  in  any  booth  or  tent  in  any  fair  or  market,  the 
"  owner,  his  wife,  his  children,  or  servants  or  servant  then  being 
''  within  the  booth  or  tent,  shall  be  admitted  to  the  benefit  of  his 
"  or  their  clergy,  but  utterly  be  excluded  thereof,  &c.  without 
"  having  any  respect  or  consideration  whether  the  owner  or 
"  dweller  in  such  booths  and  tents,  his  wife,  children,  or  servants 
*'  being  in  the  same  booths  or  tents  at  the  time  of  such  robberies 
"  and  felonies  committed,  shall  be  sleeping  or  waking." 

•  Sect.' 
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(r)  Sum.  235. 

^37. 

2  Hale,  335. 


(s)  "Vide  sect. 
48,  49. 


88.  96. 

Summary,  237,  238 


(u)  Hetley,  64. 

S.  P.  C.  129. 

Summary,  236, 

237. 

11  Coke,  36. 

(i)  Folio,  237, 

238. 

1  Hale,  522, 

523. 

Kelynge,  27. 


Sect,  91.  This  statute  (r)  seems  plainly  to  extend  to  all  who 
shall  be  convicted  by  verdict  or  confession,  whether  upon  an  ap- 
peal or  indictment,  but  not  to  those  who  shall  be  outlawed,  or 
stand  mute,  or  challenge  peremptorily  above  twenty  jurors  ;  but 
these  defects  are  supplied  as  to  indictments  by  3  (s)  and  4  Will.  & 
Mary,  c.  9. 

Sect.  92.  It  seems  to  be  generally  agreed,  that  no  robbery  is 
(t)  For  this,  vide  within  this  statute  which  is  not  accompanied  with  an  actual  {t) 
sup.  s.  73. 87,     breaking  of  an  house,  or  of  some  part  of  it. 

2  Hale,  354.     Yet  in  Popham,  84.  there  is  a  case  seemingly  contrary. 

Sect.  93.  Also  it  seems  to  be  agreed,  (u)  that  a  sojourner's 
being  in  a  house  at  the  time  of  the  robbery  doth  not  bring  it 
within  this  statute ;  for  the  words  are,  *'  The  owner  or  dweller 
"  in  the  satne  house,  or  his  wife,  his  children,  or  servants,  being 
''  then  within  the  same  house,  &c."  Yet  it  is  said  in  (x)  Hale's 
Pleas  of  the  Cown  to  have  been  ruled  by  advice  of  the  justices, 
that  where  one  entered  into  the  lodging  of  Sir  H.  Hungate,  being 
parcel  of  Whitehall,  and  broke  open  a  chamber  and  took  away 
his  goods,  his  case  was  within  this  statute,  and  that  the  indict- 
ment ought  to  be  for  breaking  the  king's  house,  called  Whitehall, 
and  for  stealing  the  goods  of  Sir  H.  Hungate,  divers  persons 
being  in  the  house. 

But  note.  This  case  is  wholly  omitted  in  the  first  edition  of 
Hale's  Pleas  of  the  Crown,  and  I  cannot  but  think  that  it  is  mis- 
printed in  the  second;  because  such  a  robbery  seems  by  no 
means  within  the  purview  of  this  statute,  which  extends  only  to 
such  robberies  as  are  done  to  a  man  in  such  a  place  as  may  be 
called  his  dwelling-house,  or  dwelling-place,  his  wife,  children,  or 
servants  being  at  the  same  time  within  the  same. 

But  in  the  state  of  this  case  it  seems  to  be  admitted,  that 
Whitehall,  wherein  the  felony  was  committed,  could  not  properly 
b6  called,  nor  ought  to  be  laid  in  the  indictment  as  the  dwelling- 
house  or  dwelling-place  of  the  said  Sir  H.  Hungate,  who  was  the 
person  robbed,  but  of  the  king. 

Also  it  seems  to  be  admitted,  that  it  is  sufficient  to  set  forth 
generally  in  the  indictment,  that  divers  persons  were  in  the  house, 
without  shewing  that  they  were  under  any  relation  to  the  person 
robbed,  as  his  children  or  servants,  &c.  which  (y)  seems  to  be 
necessarily  required  by  5  and  6  Edw.  6.  c.  9-  And  therefore  I  taka 
it,  that  the  statute  here  intended  is  not  5  and  6  Edw.  6.  c.  9-  but 
rather  1  Edw.  6.  (z)  c.  12.  s.  10.  or  39  («)  Eliz.  c.  15.— Yet 
qu6dre,  for  neither  of  these  statutes  seem  to  extend  to  this  case  as 
it  is  hete  put. 

However,  3  and  4  Will.  &  Mary,  c.  9.  seems  fully  to  extend  to 
it ;  by  which  it  is  enacted,  '*  That  all  those  who  shall  rob  any 
"  dwelling-house  in  the  day-time,  any  person  being  therein,  ot 
"  shall  comfort,  aid,  abet,  assist,  counsel,  hire,  or  command  any 
"  person  to  commit  such  offence,  being  thereof  convicted  or  at- 
*'  tainted,  or  indicted,  and  standing  mute,  or  challenging  peremp- 
"  tofily  above  twenty,  shall  be  ousted  of  their  clergy." 

But 


{y)  Vide  Het- 
ley, 64. 

Summary,  235, 
236. 

11  Coke,  36. 
S.P.C.  129. 
Popham,  84. 
(z)  Vide  sup. 
s.  87. 

(a)  Vide  infra, 
3.  95,  96,  97. 
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But  I  do  not  (b)  find  that  any  statute  excludes  those  from  their  (b)  See  the  sta- 
clergy  who  are  accessaries  to  a  robbery  in  a  booth  or  tent,  except  t"te  of  3  &  4 
it  be  from  the  person  of  a  man,  in  which  case  the  accessaries  ^Vas  45^*46 
before  the  fact  seem  to  be  excluded  from  their  clergy  by  3  and  4 
Will.  &  Mary,  c.  9.  as  shall  be  more  fully  shewn  hereafter. 

Sect.  94.  It  seems  plain,  that  those  who  are  guilty  of  a  felony 
within  these  statutes,  are  excluded  from  their  clergy  by  3  and  4 
Will.  &  Mary,  c.  9.  on  an  indictment  in  a  foreign  county,  in  the 
same  manner  as  if  they  had  been  convicted  in  the  first  county, 
as  hath  been  more  fully  shewn,  sect.  80,  81,  82,  83. 

Secondly,  As  to  such  robbery  in  a  house  which  no  person  is 
in  at  the  time. 

Sect.  95.  It  is  recited  by  39  Eliz.  c.  15.  "  That  then  of  late  2  Hale,  356. 
divers  lewd  and  felonious  persons,  understanding  that  the  robbing 
of  houses  in  the  day-time,  no  person  being  therein  at  the  time> 
is  not  so  penal  as  where  some  person  is  therein,  had  been  em- 
boldened to  take  their  opportunity  to  commit  many  heinous  rob- 
beries in  breaking  and  entering  divers  houses,  &c."  and  there- 
upon it  is  enacted,  "  That  if  any  person  shall  be  found  guilty, 
*'  and  convicted  by  verdict,  confession,  or  otherwise,  according 
"  to  the  laws  of  this  realm,  for  the  felonious  taking  away  in  the 
"  day-time,  of  any  money,  goods,  or  chattels,  being  of  the  value 
''  of  OS.  or  upwards,  in  any  dwelling-house  or  houses,  or  any 
"  part  thereof,  or  any  out-house  or  out-houses,  belonging  and 
"  used  to  and  with  any  dwelling-house  or  houses,  although  no 
"  person  shall  be  in  the  said  house  or  out-houses  at  the  time  of 
*'  such  felony  committed,  then  such  person  shall  not  be  admitted 
"  to  the  benefit  of  his  clergy." 

Sect.  92.  Notwithstanding  the  words  of  the  purview  of  this 
statute  seem  plainly  to  include  all  felonious  takings  to  the  value 
of  five  shillings  out  of  an  house,  &c.  whether  with  or  without 
force;  yet  since  the  mischief  complained  of  in  the  preamble,  and 
intended  to  be  redressed,  is  the  frequent  committing  of  many 
"  heinous  robberies  in  breaking  and  entering,  &c.''  and  since  all  (c)  Sup.  s.  73. 
'*  other  (c)  statutes,  excluding  the  benefit  of  clergy  from  robbe-  /J\?f'i^^'  ^^* 
ries  in  houses,  have  been  construed  to  extend  to  such  larcenies  30. 53. 69,  76. 
Only  as  are  accompanied  with  a  breaking  of  a  house,  or  of  sotne  Sum.  237, 238. 
part  of  it,  it  seems  agreed,  (d)  that  this  statute  also  shall  extend  ^/^^^  ^tt' 
only  to  such  a  felonious  taking  as  is  accompanied  with  the  like  cro.  Car.  473, 
breaking.  474. 

Sect.  97.  It  seems  agreed,  (e)  that  a, chamber  in  one  of  the  (e)C.  Car.473. 
Inns  of  Court,  wherein  a  person  usually  lodges,  is  properly  a  iJones,394. 
dwelling-house  within  this  statute,  and  may  be  so  called  in  an  237!™^  ^* 
indictment,  because  every  owner  of  such  a  chamber  hath  a  sepa-  2  Hale,  338. 
rate  interest  in  it.     But  that  a  lodging  in  Whitehall  or  Somerset  Cow"|r%^'^'^^' 
House  is  not  (f)  a  dwelling-house  within  this  statute;  from  SeeBk.'i.c.i9. 
whence  it  seems  to  follow,  that  a  robbery  in  such  a  lodging  is  not  p.  210. 
excluded  from  the  clergy  by  this  statute,  if  any  person  were  at  \{^^^^^^^^' 
the  time  in  any  other  part  of  the  palace,  because  the  whole  is  vide  Sup.  s.  93. 
but  one  dwelling-house. 

Sett. 
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(g)  Sura.  «37. 

2  Hale,  357.  oect,  98.  It  secms  agreed,  (g)  that  no  accessary  is  ousted  of 

iHale,527.52i.  his  clergv  bv  this  statute. 

Sup.  8.  45,  46.  ^;      "^ 

W  C.  Car.  '^^^^  ^^  ^^^^  ^^^'^  adjudged,  (A)  that  he  who  stands  by  and 

473,  474.  '  abets  another  while  he  breaks  and  enters  the  house,  and  after- 
2  Hale,  358.  wards  divides  the  money  with  him,  but  doth  not  actually  enter 
Note,  That  the  ^.jjg  h^uge  himself,  is  not  within  the  statute.  The  reason  whereof 
same  case  IS  in  i        i  •        i  i  xr- 

1  Jones,  394.  seems  to  be  this,  that  the  words,  *'  If  any  person  shall  be  con- 
but  this  point  is  "  victed,  &c.  of  a  felonious  taking,  &c.  in  a  dwelling-house,  &c." 
notice^oT  shall,  in  so  penal  a  law^,  be  intended  only  of  an  actual  taking,  and 

not  of  a  constructive  one.  But  this  seems  an  extremely  nice 
case,  and  if  it  were  a  new^  point,  and  not  confirmed  by  experi- 
ence, the  authority  of  it  might  perhaps  be  justly  questioned  ;  for 
if  the  person  who  only  stood  by  and  entered  not  the  house,  had 
actually  entered  it,  and  the  other  only  had  taken  the  money,  and 
had  not  given  him  any  part  of  it  till  both  had  gone  out  of  the 
house,  in  this  case  as  well  as  in  the  other,  it  might  be  said,  that 
he  who  actually  received  not  any  part  of  the  money  till  he  was 
gone  out  of  the  house,  was  guilty  only  of  a  constructive  taking 
in  the  house,  and  consequently  not  within  this  statute.  But  I 
cannot  easily  persuade  myself  but  that  in  such  a  case  both  must 
be  adjudged  equally  within  the  statute  ;  and  why  not  as  w  ell  in 
c*^29's'^7"8  13  ^^^^  other,  it  seeming  an  uncontroverted  (i)  rule,  that  where  di- 
vide Foster,'  '  vers  are  present  and  abet  one  another  in  committing  any  felony, 
o57.  the  act  of  one  shall  be  looked  on  as  the  act  of  all. 

And  upon  this  ground,  as  I  take  it,  it  hath  been  always  agreed, 
that  those  who  are  present,  and  abetting,  when  a  murder  or  rob- 
bery is  committed,  are  all  of  them  equally  excluded  from  their 
(fc)  1  Jac.  1.  8.  clergy,  whether  they  actually  gave  the  stroke  or  took  the  money, 
(0  Aleyn,  44.  qj-  ^qi  j  and  yet  the  statutes  to  this  purpose  mention  only  those 
Bk?i.  c.  12.  ^^^  ^^^^^  ^^  found  guilty  of  murder,  robbing,  &c.  Nor  do  I 
Aleyn,  43.  find  any  resolution  to  the  contrary  on  any  other  statute  concern- 

Siiles,  86^  ing  clergy,  except   only  the  (k)  statute  of  stabbing,  whereon  it 

1  Hale,  468.  ^^^^  been  adjudged,  (/)  that  the  person  only  who  gives  the  stab 
Salkeld,  542.  is  withiu  the  purview  of  it :  but  this  seems  plainly  to  depend  on 
^Tn^^n'  ^^^  ^^®  particular  circumstances  of  this  offence,  which  is  excluded 
842.  ^^'"*  froni  clergy  in  respect  of  the  cruelty  and  bloody  mind  of  him  who 
gives  the  stab,  which  certainly  is  peculiar  to  himself, 

Sect.  99.  However,  it  is  certain  at  this  day,  that  by  the  express 
words  of  3  and  4  Will.  &  Mary,  c.  9*  "  Whoever  shall  comfort, 
"  aid,  abet,  assist,  counsel,  hire,  or  command  any  person  or  per- 
*'  sons  to  break  any  dwelling-house,  shop,  or  warehouse  there- 
"  unto  belonging,  or  therewith  used,  in  the  day-time,  and  felo- 
"  niously  take  away  any  money,  goods,  or  chattel  of  the  value  of 
"  55.  or  upwards  therein  being,  although  no  person  shall  be 
*'  within  such  dwelling-house,  shop,  or  warehouse,  being  con- 
"  victed  or  attainted,  or  being  indicted  and  standing  mute,  or 
**  challenging  peremptorily  above  twenty,  shall  be  excluded  from 
"  their  clergy." 

Sect.  100.  But  note.  That  this  clause,  mentioning  only  a  fe- 
lonious taking  in  a  dwelling-house,  shop,  or  warehouse  thereunto 
belonging,  and  not  mentioning  out-houses  in  general,  as  39  Eliz» 
doth,  seems  to  have  prevailed  before ;  and  therefore  I  take  it 

that 
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that  an  assistant  to  such  a  felony  in  an  out-house,  not  being  such 

a  shop  or  warehouse,  without  entering  into  it,  is  clearly  intitled 

to  the  benefit  of  his  clergy  since  this  statute,  however  it  might  Supra,  s.  98. 

be  disputed  before. 

Sect.  101.  Note  also.  That  the  accessaries  before  to  such  a 
felony  in  any  out-house,  not  being  such  a  shop  or  warehouse, 
are  still  intitled  to  the  benefit  of  their  clergy,  because  the  only 
(m)  law  which  excludes  them  is  the  (n)  above-cited  clause  of  3  &  (m)  Sum.  nr. 
4  Will,  &  Mary,  c.  9.  which  extends  only  to  such  felonies  "  in  a  («)  Supra,  s.  99. 
*'  dwelling-house,  shop,  or  warehouse  thereunto  belonging." 

Sect.  102.  But  all  principals  in  any  felony  within  the  said  sta- 
tute of  39  Eliz.  are  excluded  from  their  clergy  by  the  same  sta- 
tute upon  any  conviction,  whether  upon  an  indictment  or  appeal ; 
and  by  the  said  statute  of  3  (g)  Si>  4  Will.  &  Mary,  upon  an  out-  (o)  Sup.  s.  48, 
lawry,  standing  mute,  or  peremptory  challenge  of  more  than  49. 
twenty,  upon  an  indictment,  whether  in  the  same  county  in  which 
the  felony  w^as  first  committed,  or  in  a  different  (p)  county.  8i^8^2"^83'  ^^^* 

Thirdly,  As  to  robbery  in  general. 

Sect,  103.  It  is  enacted  by  3  &  4  Will.  &  Mary,  c.  9-  ''  That  all 
"  and  every  person  or  persons  that  shall  rob  any  other  person,  or 
"  shall  comfort,  aid,  abet,  assist,  counsel,  hire,  or  command  any 
*'  person  or  persons  to  commit  such  offence,  being  thereof  con- 
*'  victed  or  attainted,  or  being  indicted  and  standing  mute,  or 
"  challenging  peremptorily  above  twenty,  shall  not  have  the  be- 
"  nefit  of  his  clergy." 

VI.  As  to  Burglary. 

Sect.  104.  If  any  person  be  in  the  house  at  the  time  of  the  (q)  Vide  u 
breaking,  (q)  and  thereby  put  in  fear,  the  principal  is  excluded  ^  Hale^'^60^^61 
from  his  clergy  by  1  Edw.  6.  c.  12.  s.  10.  in  all  cases  except  that  Sup.  8.34.36^40. 
of  challenging  more  than  twenty,  and  by  25  Hen.  8.  revived  (?■)  (r)  Vide  sup. 
by  5  &  6  Edw.  6.  or  at  least  by  3  &  4  Will.  &  Mary,  c.  9.  upon  sect.  42,  43,44. 
such  a  challenge,  upon  an  indictment. 

Sect.  105.  Also  the  principal  in  every  burglary,  whether  (s)  (s)Pophain, 
any  person  were  in  the  house  at  the  time  or  not,  is  excluded  42.  52. 
from  his  clergy  by  18  Eliz.  c.  7.  upon  a  (t)  conviction  by  verdict,  l^^^^^^^^' 
outlawry,  or  confession ;    and  by  3  &  4  Will.  &  Mary,  upon  Moor,  660. 
standing  mute,  or  challenging  peremptorily  more  than  twenty  4Coke,40. 
upon  an  indictment.  Bk.i.c.  17. 

*^  p.  136. 

(t)  11  Coke,  35.     Summary,  233. 

Sect.  106.  Also  by  (u)  the  same  statute  of  3  &  4  Will.  8c  Mary,  00  n  Coke,^36. 
c.  9.  "  Every  person  who  shall  counsel,  hire,  or  command  any  ,^3^'"^'"^''  '^^^' 
"  person  to  commit  any  burglary,  being  thereof  convicted,  or  at- 
''  tainted,  or  being  indicted,  and  standing  mute,  or  challenging 
"  peremptorily  above  twenty,  shall  not  have  his  clergy." 

VIL  As  to  Arson. 

Sect.  107.  It  hath  been  clearly  (v)  settled,  since  Poulter's  case,  (v)  Sum.  233. 
that  the  principal  (w)  not  being  in  holy  orders,  is  excluded  from  2Haie,345,346. 
clergy  upon  an  indictment  in  all  c^ses,  except  outlawiy,  by  23  ll^sll'ri%^o, 

VOL.  11.  K  K  Hen.  11,12,13.30.32! 
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^)^Pf*'S^<=t.    Hen.  8.  and  25  Hen.  8.  as  (x)  revived  by  5  &  6  Edw.  6.  c.  10. 
'    *  And  it  is  certain  that  he  is  excluded  upon  an  outlavvry  on  an  in- 

dictment by  3  &  4  Will.  &  Mary,  c.  9. 

(y)  Sup.  sect.  Sect.  108.  Also  accessaries  to  the  fact  before,  maliciously,  are 

25.  45.  excluded  in  all  cases  by  4  &  (^)  5  Ph.  &  Mary,  c.  4. 

(2)S.P.C.i30.  Sect,  i09.  Note,  That  by  1  Edw.  6.  c.  12.  s.  14.  (z)  Every 
2  Hale,  376.  lord  of  parliament  is  allowed  his  clergy  in  all  cases  wherein  others 
42,  43^ 44!**  ^^'^  excluded  by  that  act,  except  wilful  murder,  and  consequently 
For  the  other  cannot  be  denied  his  clergy  for  any  other  felony  wherein  it  was 
offences  which  grantable  at  common  law,  unless  it  be  ousted  by  some  statute 
ckded  from'"'     "^^de  since  the  first  year  of  Edw.  6.  or  (a)  revived  by  5  &  6  Edw. 

clergy  by  the        6.  C.  10.   (l) 

statutes  which  created  them,  vide  Index,  *'  Felonies  without  Clergy.** 

As  to  the  Third  General  Point  of  this  chapter,  viz.  At 
what  time  the  benefit  of  clergy  is  demandable. 
(&)  See  the  Stat.  Sect.  1 10.  It  seems,  (b)  that  it  might  be  demanded  by  the  an- 
of  Marl.  c.  28.  cient  common  law  as  soon  as  the  prisoner  was  brought  to  the  bar, 
ArrSer  c'S  ^^^^^^  ^"7  indictment  or  other  proceeding  against  him  ;  for  it  is 
2  Inst.  150.  *  plain,  that  anciently  the  clergy  claimed,  and  were  in  a  great  mea- 
163, 164.  633.    sure  indulged,  a  privilege  of  being  wholly  (c)  free  from  secular 

130  131^  1^85  jurisdiction  for  crimes  punishable  with  loss  of  life  or  member. 
2  Hale,  377,  *  But  after  the  statute  of  Westminster  I.e.  2.  which  strictly  en- 
378,  &c.  ^  joined  the  ordinaries  not  to  suffer  clerks,  who  have  been  indicted 
Bracton,l.  3.  j^y  solemn  inquests,  to  be  delivered  without  due  purgation,  the 
Sup*. c.  15. s. 84.  judges  soon  made  a  settled  rule  (d)  not  to  deliver  any  clerk  td 
Hobart,  288,  the  ordinary,  before  he  had  been  first  indicted  and  arraigned,  and 
YeUnKelvnee  ^^^  offence  had  been  inquired  of  and  found  by  an  inquest  of 
100.  the  con-  '  office,  which  was  done  both  to  the  end  that  if  the  prisoner  were 
trary  seems  to  found  guilty,  he  (c)  might  absolutely  forfeit  his  goods  (which 
rcVvide"Bract  ^"ciently  were  saved  by  a  purgation),  and  also  that  the  court 
1.  3.  c.  9.  might  be  apprised,  whether  it  were  proper,  from  the  circum- 
Aft.  Cleri,  c.  15.  stances  of  the  case  disclosed  upon  such  an  inquiry,  to  deliver  the 
139  140  '  clerk  to  the  ordinary  generally,  in  which  case  he  was  allowed  to 
Supra, sect.  1,2.  make  his  purgation  {f)y  or  specially,  (g)  absque  purgatione  fa- 
F.  Corone,  118.  cieridd.     But  this  practice  being  found  inconvenient  to  prisoners, 

131  18"^^  because  they  lost  their  goods  if  found  guilty  by  such  inquiry,  and 
2  Institute,  yet  could  take  no  challenge  to  any  of  the  jury,  it  being  but  an  in- 
164.  633, 634.  quest  of  office ;  it  hath  been  the  general  practice  (A)  ever  since 
13^463!^^'  ^^^  *'^^S"  of  Henry  VI.  to  oblige  those  who  demand  the  benefit 
F. Corone,  232.  of  clergy  to  plead  and  put  themselves  upon  their  trial,  under  {i) 
376. 382.  386.    pain  of  bcinff  dealt  with  as  those  that  stand  mute,  whereby  they 

417.  but  this       »'  •'fo^fgfj 

seeras  to  be 

doubtful.  F.  Corone,  233.  (e)  S.  P.  C.  131.  185.  5  Coke,  1 10.  Regi.  68.  Plowden,  262.  Con- 
tra, 40  Assize,  42,  ^%.  Ah.  F.  Corone,  91.  B.  Fort.  5.  Hobart,  289.  it  is  holden,  that  the  poods 
are  not  forfeit  without  a  conviction.  (/)  H.  P.  C.  240.  Hobart,  288,  289.  S.  P.  C.  139.  5  Coke, 
109.  (g)  Vide  F.  Cor.  109.  417.  Summary,  240.  Rastal,  121.  Hobart,  288,  289.  Keljnge,  100. 
Qi)  Sum.  239.  2  Summary,  378.  2  Inst.  164.  F.  Corone,  53.  58.  S.  P.  C.  131.  Salkeld,  61. 
Finch,  463.  Hobart,  288.  (i)  F.  Cor.  58.  so  said  in  a  note  of  a  case  in  3  H.  7.  1.  But  I  do  not  find 
it  made  out  by  the  books  at  large.     But  this  clearly  holden,  3  H.  7,  12.     A b.  F.  Cor.  53. 

(i)  By  these  statutes  clergy  is  taken  away  from  under  every  circumstance  in  which  his  case  may 

the  several  offences  described  by  legal  technical  be  considered ;  but  in  the  cases  above-mentioned 

terms  of  well-known  signification,  murder,  robbery,  aiders  and  abettors  are  not  once  named,  nor  are 

rape,  and  burglary  5    and  where  clergy  is   taken  they  described   by  any  terms  importing  that  the 

away  from  the  offence  generall^^  without  other  legislature  intended  to  oust  them.    Foster,  357, 

circumstance,  it  is  taken  away  from  the  offender  358. 
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forfeit  their  goods  (k)  without  any  inquiry  concerning  their  crime;  ^/^^  Sup.c.30- 

but  yet  (/)  cannot  be  denied  their  clergy,  where  they  should  be  s.  19. 

entitled  to  it  in  case  they  were  convicted,  unless  they  be  specially  ^)  p^A'**  ^' 
excluded  by  some  statute.     But  after  a  clerk  hath  put  himself  72.'    *  * 

upon  his  trial,  and  the  inquest  are  charged  with  him,  it  is  said  Sup.  c.  30. 

that  he  (//«)  may,  if  he  desire  it,  be  admitted  to  his  clergy,  before  ^*  '^^'  „  ^ 

the  jury  come  back;  but  shall  not  forfeit  his  goods  unless  they  131.' ' 

find  him  guilty.  Finch,  463. 

Sect.  111.  Also  I  take  it  to  be  generally  agreed  in  the  later  (n)  (n)  Sum.  239, 
books,  that  a  person  may  demand  his  clergy  after  a  non   legit  ^^'^^^^^  g^g 
recorded  ;  and  also  after  judgment  given  against  him,  whether  379^  330. 
of  (0)  death,  or  of  (p)  peine  Jorte  et  dure,  or  of  {q)  outlawry,  S.  P,  C.  132. 
&c.  as  well  as  before  judgment,  and  even  {r)  under  the  gallows,  p  corone^'99f* 
if  there  be  a  judge  there  who  has  power  to  allow  it;  as  a  justice  -i39. 
of  the  king's  bench,  if  the  party  were   condemned  there ;  or  a  Dyer,  205. 
justice  of  gaol-delivery,  if  he  were  condemned    before  him,  and  J^y^jfy]"^i2 
the  commission  of  gaol-delivery  be  not  (?)  J^t  adjourned,  and  ac-  Assize,  15. 
cording  to  some  (^  opinions,  even  though  the  commission  were  Ab.F.Cor.iir. 

42.  23.  F.  Cor.  91.  Dyer,  183.  34  H.  6.  49.  F.  Corone,  20.  B.  Clerey,  1.  (p)  Summary,  239. 
1  Hale,  380.  Sup.  c.  30.  sect.  24.  (q)  9  E.  4.  28.  8  H.  4.  2.  F.  Corone,  72.  (r)  34  H.  6.  49. 
Ab.  F.  Cor.  20.  B.  Clergy,  1.  Summary,  239,  240.  Dyer,  205.  S.  P.  C.  132.  Crorapton  Jur.  126. 
(s)  S.  P.  C.  132.     Summary,  240.     Cor.  Juris.  126.     (t)  As  it  seems  from  Dyer,  205.     2  Hale,  379. 

As  to  the  Fourth  General  Point  of  this  chapter,  viz. 
Whether  the  benefit  of  clergy  shall  be  allowed  where  it  is  not 
demanded. 

Sect.  112,  I  take  it  to  be  generally  agreed,  that  notwithstand-  («)  Bract,  b.  3. 
ing  it  was  anciently  the  (w)  usual  method  for  the  ordinary  to  de-  c.  9.  West.  i. 
mand  the  criminal  as  his  clerk,  before  the  court  allowed  him  the  ^  j^^^J  ^gg  ^^^^ 
benefit  of  his  clergy,  yet  there  was  no  (or)  necessity  that  any  such  s.  P.  C.  130. 
demand  should  be  made  by  the  ordinary,  but  that  the  court  might  9E.  4.  28. 
without  it  admit  a  person  to  the  benefit  of  his  clergy  upon  suffi-  „^  h?6!*^49.  * 
cient  evidence  of  his  being  a  clerk,  as  upon  his  producing  letters  Kelynge,  99. 
of  orders,  or  reading  as  a  clerk,  &c.  except  he  appeared  to  have  (^)  S-  P.  C.^^ 
been  guilty  of  sacrilege,  or  of  breaking  the  prison  of  the  ordi-  jjo^a^t  289^* 
nary,  in  which  case  it  is  said  to  have  been  in  a  great  measure  left  290. 
to  the  (?/)  discretion  of  the  ordinary,  whether  he  should  have  his  F.  Corone,  117. 
clergy  or  not.     And  as  there  is  no  necessity  that  the  ordinary  gee  thJ follow-* 
should  demand   the  benefit  of  clergy  for  a  clerk ;  so  (2)  neither  ing  section. 
doth  there  seem  to  be  any  that  the  prisoner  himself  should  de-  But  this  matter 
mand  it,  where  it  sufiiciently  appears  to  the  court  that  he  has  a  ^ou'btfu'l 
right  to  it  in  respect  of  his  being  in  orders,  &c. ;  in  which  case,  if  12  Assize,  15. 
the  prisoner  do  not  demand  it,  it  seems  to  be  left  to  the  discre-  Ab.B.Clergy,  9. 
tion  of  the  judge,  whether  he  will  allow  it  him  or  not.  Kelynge,  99. 

F.  Cor.  44.  120.  191.  9  E.  4.  28.  F.  N.  B.  66.  (  y)  Vide  sup.  sect.  9.  F.  Cor.  11 2. 120.  S.  P.  C. 
133.  27  Assize,  42.  Ab.  F.  Cor.  205.  (2)  S.  P.  C.  131.  F.  Cor.  191.  254.  26  Assize,  19.  Sum- 
mary, 239.     2  Hale,  321.  378,  379.     B.  Clergy,  1.  9.     B.  Corone,  73.    Hobart,  289. 

As  to  the  Fifth  General  Point  of  this  chapter,  viz.  Who 
is  to  judge  whether  a  person  who  demands  the  benefit  of  clergy, 
have  a  right  to  it  or  not. 

Sect.  113.  I  take  it,  that  in  all  cases  the  temporal  judge  is  to 
determine  both  whether  the  crime  be  within  the  benefit  of  clergy, 

K  K  2  ^^^ 
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(«)  Sup.  s.  2.  and  also  whether  the  person  who  demands  it  be  qualified  to  de- 
Hobart,  288.  niand  it  or  not.  For  notwithstanding  it  had  its  (a)  original  com- 
110.  "^'  ^  '  naeucement  from  the  canon  law,  yet  it  being  no  (b)  otherwise  to 
Hobart,  288.  be  allowed  here  than  as  it  hath  been  received  by,  and  is  agreeable 
(c)  Vide  1 E.  to  the  common  or  statute  law,  whereof  the  temporal  courts  are 
1  Assize,  4.  '^^  j"<iges,  it  seems  very  reasonable  that  all  questions  (c)  of  this 
F.Corone,  155.  kind  be  determined  by  those  courts.  And  therefore  even  in  those 
Wh'^^'^^h^' ^'  cases  wherein  by  the  old  books  the  ordinary  seems  to  have  been 
court  refused  to  ^ll^wed  a  discretionary  power  of  demanding  or  refusing  a  clerk, 
deliver  to  tiie  as  where  he  hath  been  guilty  of  (d )  sacrilege,  and  also  in  cases 
ordinary  a  clerk  wherein  it  is  said  generally,  that  a  prisoner  hath  no  right  to  his 
jured,  tilAie  ^^^^SJ*  ^s  where  he  is  convict  of  (e)  heresy,  &c.  it  seems  to  be 
should  get  the  taken  as  a  ground  by  Staundforde,  that  the  temporal  judge, 
kiug's  pardon  of  where  the  ordinary  refuses  a  prisoner,  has  a  power  to  determine 
thchnd'without  '^^^^ther  still  he  may  be  allowed  his  clergy  or  not.  And  this 
licence.  seeuis  to  be  grounded  on  good  reason;  for  otherwise  in  such 

^J^Kelynge,28.  cases  the  ordinary  by  such  pretences  might  have  an  absolute 
Sup.  s.  9.  "^^  *  power  of  controlling  the  temporal  courts  in  a  matter  properly  de- 
(e)S.P.C.  1S3.  terminable  by  such  courts.  And  therefore  whatever  point  it 
But  21  E.  4. 21.  niay  turn  upon,  whether  a  prisoner  ought  to  have  his  clergy  or 
18.  '  ^^^^'  ^^^*  ^^  ^^^  validity  of  his  letters  of  orders,  or  his  being  a  heretic 
9  E.  4.  28.  convict,  &c.  howsoever  the  temporal  courts  may  pay  the  highest 
Ab.  B.  Clergy,  regard  to  the  certificate  of  the  ordinary  ;  yet  I  take  it  to  be  gene- 
lontTarylwhere  ^^^'^^  (f^  holden,  that  they  only  are  finally  to  determine  whether 
the  ordinary  upou  the  whole  the  prisoner  be  well  intitled  to  his  clergy,  or  not, 
assigns  no  par-  because  the  ordinary  is  not  in  this  respect  esteemed  as  a  judge, 
re^fusd.^^"'^^  °  ^"^  fe)  ^^^y  ^^  ^  minister  to  the  court.  However  it  was  certainly 
(/)  Hobart,200.  the  (h)  settled  practice  (while  the  method  of  trying  the  prisoner's 
See  the  notes  to  capacity  of  receiving  orders  was  by  putting  him  to  read  a  verse), 
oflhis  and^the  *^^  the  judges  of  the  common  law  to  over-rule  the  ordinary  as  to 
foregoing  sec-  the  point,  whether  the  prisoner  read  as  a  clerk  or  not ;  and  to 
tion;  yet  9E.     record  a  kiiit  or  iioji  leg-it,  according  to  their  own  iudsjment. 

4. 28.  this  mat-  ^  *  ^  ^       * 

tQi  seems  to  be  left  doubtful.  Vide  F.  Corone,  44.  Ab.  B.  Cler.  7.  F.  N.  B.  66.  (g)  7  E.  4.  29. 
Ab.  F.  Fines,  24.  B.  Clergy,  17.  B.  Ordinary,  16.  34  H.  6.  49.  Ab.  F.  Fines,  19.  B.  Clergy,  1. 
7  H.  4.  41.  Ab.  B.  Clergy,  2.  Ordinary,  20.  15  H.  7.  9.  Ab.  F.  Impris.  28.  B.  Ordinary,  11. 
Kelynge,  51.  89.  Finch,  463,  464.  S.  P.  C.  131,  132, 133.  141.  Summary,  240.  2  Hale,  378.  381. 
21  E.  4.  21.  Ab.  B.  Clergy,  18.  (h)  Kelynge,  28.  51.  9  E.  4.  28.  Ab.  F.  Corone,  32.  B.  Ordi- 
nary, 12.     See  the  cases  cited  to  the  precedent  letter. 


S.  P.  C.  129 
130. 


(0  Sup.  sect.  Sect.  1 14.  But  the  necessity  of  such  an  ability  to  read  in  the 

109.  case  of  a  peer,  was  taken  away  by  1  Edw.  6.  (i)  c.  12.  s.  15.  by 

which  it  is  enacted,  '*  That  in  every  case  where  any  of  the  king's 
**  subjects  shall  upon  his  prayer  have  the  privilege  of  his  clergy, 
"  &c.  every  lord  having  place  and  voice  in  parliament,  shall  by 
"  virtue  of  that  act  of  common  grace,  upon  his  request  or  prayer, 
'*  alleging  that  he  is  a  lord  or  peer  of  this  realm,  and  claiming 
"  the  benefit  of  this  act,  though  he  cannot  read,  without  any 
"  burning  in  the  hand,  loss  of  inheritance,  or  corruption  of  blood, 
"  be  adjudged,  deemed,  taken,  and  used  for  the  first  time  only, 
'*  to  all  intents,  constructions,  and  purposes,  as  a  clerk  convict, 
"  and  shall  be  in  case  of  a  clerk  convict,  which  may  make  purga- 
"  tion,  without  any  further  or  other  benefit  or  privilege  of  clergy, 
"  to  any  such  lord  or  peer  from  thenceforth,  at  any  time  after,  for 
"  any  cause  to  be  allowed,  &c.'** 

Sect. 
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Sect.  115.  The  necessity  of  such  readmg  is  also  taken  away,  as 
to  every  common  person,  by  5  Ann.  c.  6.  by  which  it  is  enacted, 
*'  That  if  any  person  convict  of  such  felony  for  which  he  ought  to 
*'  have  the  benefit  of  clergy,  pray  the  benefit  of  that  act,  he  shall 
*'  not  be  required  to  read,  but  shall  be  punished  as  a  clerk  con- 
"  vict." 

As  to  the  Sixth  General  Point  of  this  chapter,  vis.  How 
far  the  ordinary  was  punishable  at  law  for  demanding  or  refusing 
a  clerk  against  law. 

Sect.  Il6.  It  seems  agreed,  (/c)  that  anciently  this  was  such  a  m  f.  Corone, 
contempt  for  which  his  temporalities  might  be  seized ;  but  since  32. 
the  statute  of  25  Edw.  3.  c.  6.  which  provides,  "  That  prelates  ^^i-  ^^^- 
**  shall  be  admitted  to  pay  a  reasonable  fine  for  contempts  to  writs  g^  £  ^  3* 
*'  of  quare  non  admisit,  and  such  like,"  it  seems  to  have  been  b.  Con.  19. 
srenerally  (/)  agreed,  that  the  ordinary  is  liable  only  to  be  fined,  S.  P.  C.  132. 

?    .    .  ?         •  £  4.  4.      r  ..u-     1  •    J  •        u   4--     Hobart,  290. 

but  to  no  such   seizure  ror  a  contempt  or  this  kind,  as  in  obsti-  ^  ipgt.  i64. 

nately  (m)  persisting  to  return  that  a  prisoner  reads  as  a  clerk,  or  See  the  notes 

the  contrary,  &c.  against  the  declared  sense  of  the  court.  ""^^''  ^^^^  "^^* 

•^  ^  letter. 

(/)  9  E.  4.  28.  Ab.  F.  Cor.  32.  Bro.  Clergy,  7.  7  E.  4.  29.  Ab.  F.  Fines,  24.  B.  Clergy,  17. 
Ordinary,  16.  34  H.  6.49.  Ab.  F.  Fines,  19.  B.  Clergy,  1.  15  H.  7.  9.  Ab.  F.  Impris.  28.  B. 
Ordinary,  11.  Kelynge,  28.  51.  Finch,  463.  2  Inst.  164.  Yet  see  the  contrary  holden  the  very  next 
year.  26  Assize,  19.  Ab.  F.  Corone,  191.  and  also  7  H.  4.  41.  Ab.  B.  Clergy,  2.  Ordinary,  20. 
And  S.  P.  C  132.       (in)  See  the  books  cited  to  the  other  parts  of  this  section. 

As  to  the  Seventh  General  Point  of  this  chapter,  viz.  In 
what  manner  a  clerk  was  to  be  delivered  to  the  ordinary,  and  after- 
wards demesned  by  the  common  law. 

Sect.  117.  It  seems  (w)  plain,  that  anciently  wherever  a  clerk  2  Hale,  382, 
was  delivered  to  the  ordinary  by  a  temporal  judge,  his  person  f^fg^^/^ 
ought  to  be   kept  in  the  ordinary's  prison,  till  (o)  he  had  been  s.  P.  C.i*37.    * 
tried  before  him  by  a  jury  of  twelve  clerks.     For  the  clergy  (o)  See  the  Stat. 
never  pretended  to  an  absolute  exemption  from  all  kind  of  punish-  ^^ytf^l'}^^^?' 

f       ,     .         .  ^    •   -1  c  \     •        4.  •    J         1      2  Inst.  163, 164. 

ment  tor  their  crimes,  but  only  to  a  privilege  or  being  tried  only  s.P.C.  137,138. 

by  ecclesiastical  judges;  and  this  was  anciently  so  far  indulged  if  the  ordinary 
them,  that  after  they  had  once  been  delivered  to  the  ordinary,  J^^^J^jJ  J^J^^J^ 
they  could  not  afterwards  be  remanded  to  any  temporal  court,  without  making 
before  the  statute  of  8  Eliz.  c.  4.,  set  forth  more  at  large  section  such  purgation, 
122,  &c.,   either  for  the  same   crime  wherewith  they  had  been  b^/thftem^om1 
charged  in  such  court,  or  for  any  other  (p)  committed  before  the  courts. 
time  when  the  benefit  of  clergy  was  allowed  them,  whether  such  15H.7.  9. 
other  crimes  were  within  the  benefit  of  clergy,  or  not.     And   if  ^  ^'/'f  ?u| 
they  could  acquit  themselves  on  their  trial  before  the  ordinary  of  privilege  was 
the  crimes  for  which  they  had  been  arraigned  in  the  temporal  expressly  con- 
courts,  which  acquittal  was  called  a  purgation,  {q)  they  anciently  fijm<-'d,  25  e. 3. 
claimed  a  right  not  only  to  be  delivered  out  of  prison,  jjut  also  to  from  the  recital 
be  restored  (r)  to  their  goods,  See.     But  to  render  such  purgation  of  8  Eliz.  c.  4. 
the  more  difficult,  and  also  to  delay  the  delivery  of  great  offenders  ^i^e  Dyer,  214, 
as  much  as  possible,  the  judges  anciently  often  refused  (5)  to  de-  sum.  213.  249. 
liver  them  to  the  ordinary  till  they  had  been  arraigned  of  all  the  Anderson,  114. 
crimes  whereof  they  stood  indicted.     But  after  the  statute  of  {t)  \\^^^^Iq^^' 

25  Eciw.   Popham,  107. 
(g)  Finch,  464,  465.     (r)  Sum.  241.     5  Coke,  110.     S.  P.  C.  185.     In  the  Register,  68.  there  are  three 
writs  to  this  purpose.     S.  P.  C.  52. 185.  192, 193.     Register,  68.     Vide  1  Rich.  3.  c.  3.       (s)  F.  Cor. 
394.  461.     B.  Cler.  24.  30.     S.  P.  C.  56. 108.     Summary,  213.     B.  Cor.  11.       (OS.  P.  C.  108. 142. 
Dyer,  214,  215. 
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25  Edvv.  3.  the  judges  could  not  refuse  the  delivery  of  clerks 
convict  in  respect  of  any  crime  whereof  they  had  not  been  actu- 
ally arraigned ;  and  therefore  they  used  to  arraign  them  at  once 
for  all  the  crimes  whereof  they  stood  indicted. 

Sect.  118.  And  if  such  clerks  could  not  purge  themselves  upon 

(«)  Bract.  1.  3.  such  a  trial,  I  do  not  (m)  find  that  they  were  anciently  liable  to 

S  p'c^'i38  ^"^  greater  punishment  than  degradation,  and  the  (x)  loss  of  their 

(x)  Sum.  241*.  goods,   and    the   profits   of   their   lands,    unless  they   had   been 

5  Coke,  110.  guilty  of  apostacy,  &c.     But  afterwards  (y)  by  a  provincial  con- 

StTiSdfordein  ^^^'"^^^"j  ^^  they  were  notoriously  scandalous,  they  were   to   be 

the  places  cited  ^^P^  ^^  ^  perpetual  prison,  on  slender  diet,  &c. 

to  the  precedent 

letter  seem  to  hold  generally?,  that  degradation  was  the  only  punishment ;  but  I  suppose  that  they  mean 

the  only  punishment  to  the  person.       (y)  S.  P.  C.  140,  141.     See  C.  Jac.  431. 

Sect.  1 19.  If  the  ordinary  had  refused  to  admit  a  clerk  deli- 
(s)  Bract.  1, 3.  c.  ^^^^^  ^^  ^^"^  *^  m^k.^  his  purgation,  he  might  be  compelled  {z) 
9.  sect.  3.  by  a  special  writ  for  that  purpose. 

S.P.C.  137,138. 

15  H.  7.  9.     Cr°.  Jac.  431.     B.  Corone,  223. 

Sect.   1 20.  But  this  privilege  was  often  very  much  abused  ; 
and  therefore  after  the  statute  of  Westminster  1.  c.  2.  which  re- 
quires that  no  clerk  shall  be  delivered  without  due  purgation,  the 
courts  of  common  law  would  never  deliver  over  a  clerk  to  the 
(a)  Sup.  s.  117.   ordinary,  without  a  {a)  previous  inquiry  into,  or  trial  of  his  crime ; 
^2  1  ^t"'iq^^"*     whereupon  if  the  clerk  were  found  guilt}',  he  absolutely  forfeited 
Hobart,  289.       his  goods,  and  the  judges  would  (h)  often  in  their  discretion  make 
(c)S.P.C.  139.  a  special  delivery  absque  purgatione  facienda ;  as  where   it  ap- 
F"corone^247    P^^^ed  that  a  prisoner  was  a  common  (t;)  thief,  &c.  or  where  in 

(d)  Finch,' 464.  an  appeal  of  robbery  a  restitution  of  the  goods  stolen  had  been 
S.  P.  C.  139.  awarded  (c?)  to  the  appellant,  which  judgment  they  would  not 
R  Corone,  109.  suffer  to  be  contradicted   by  a  purgation.     And  both  in  such  a 

(e)  Qn.  S.  p.  C.  case,  and  also,  a  fortiori,  where  a  clerk  is  admitted  to  his  clergy 
138, 139.  after  an  attainder,  whether  by  an  express  judgment  or  by  outlawry, 
^"*'d'*lfT  ^'  ^^  ^^'^"  after  a  confession,  (e)  though  he  were  not  specially 
clerk  might  be  delivered  absque  purgatione  facienda,  the  ordinary  seems,  by  the 
admitted  to  his  stronger  (J)  opinion,  to  have  been  liable  to  an  escape,  if  he  had 
purgahon  a^iter  jjjj^i^gd  }^in^  to  liis  purgation,  bccause  it  could  not  but  contra- 
verd'ict.  diet  a  judgment,  or  the  party's  own  confession,  which  is  the 
F.  Corone,  393.  highest  conviction.  Neither  was  any  purgation  thought  lawful 
Ab^r'^iis  without  a  previous  notice  to  the  {g)  king  of  the  time  when  it  was 
Con.  F.  Corone,  intended  to  be  made. 

417. 

(/)S.  P.  C.-48.  138.  27H.  6.  7.  Ab.  F.  Corone,  16.  13  E.  4.  3.  Ab.  B.  Cor.  158.  F.  Cor.  38. 
3  H.  7.  12.  Ab.  F.  Corone,  56.  136.  9  E.  4.  28.  Ab.  B.  Corone,  55.  B.  Corone,  4.  Finch,  464. 
465.  Con.  Hobart,  289.  F.  Corone,  109.  128.  247.  450.  18  Ass.  13.  Ab.  F.  Corone,  176.  Utl.  2. 
Theloal.  b.  1.  c.  15.  s.  26.      {g)  Finch,  464.     S.  P.  C.  138.     F.  Corone,   152. 

As  to  the  Eighth  General  Point  of  this  chapter,  ^;^^.  What 
shall  be  done  to  one  who  is  allowed  the  privilege  of  clergy  at  this 
day,  and  how  far  it  shall  be  for  his  benefit. 

Sect.  121.  It  is  enacted  by  4  Hen.  7.  c.  \S.  ^'  That  if  any  per- 
''  son  not  in  orders,  shall  be  convict  of  murder,  he  shall  be  marked 
'*  wrtli  an  M.  and  if  of  any  other  felony,  with  a  T.  on  the  brawn 
"  of  the  left  thumb,  in  open  court,  before  he  shall  be  delivered  to 

'^  the 
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*"  the  ordinary."  And  it  is  said  by  (h)  Hale,  that  by  3  Hen.  7.  (ft)  Sum.  340. 
c.  1.  a  clerk  convicted  of  manslaughter  shall  be  committed,  or 
bailed  at  discretion  till  the  year  be  passed.  But  the  contrary  hath 
been  (i)  adjudged ;  for  the  said  statute  mentions  only  those  who  ^  Kely.  25. 
are  acquitted  of  murder  at  the  king's  suit  within  the  year  and  day; 
in  which  case  it  directs  that  they  shall  be  committed  or  bailed  till 
the  year  and  day  be  passed,  that  they  may  be  forthcoming,  in 
order  to  answer  to  an  appeal,  if  brought  within  that  time.  But 
it  admits  the  clergy  once  had  to  be  a  good  bar  to  an  appeal,  even 
after  an  attainder,  and  therefore  cannot  be  thought  to  have  in- 
tended to  make  provision  in  any  case  for  the  parties  being  forth- 
coming to  answer  an  appeal  after  clergy  hath  been  allowed  them, 
W'hich  makes  it  ineffectual.  But  it  is  certain,  that  any  person  who 
hath  his  clergy  may  be  committed  for  any  time  within  a  year  by 
18  Eliz.  c.  7.  s.  3.  set  forth  more  at  large  section  125. 

Sect.  122.  By  8  Eliz.  c.  4.  s.  3.  it  is  recited,  "  That  divers  per- 
sons had  oft-times  committed  sundry  detestable  felonies,  for  the 
which  clergy  is  not  allowable,  and  afterwards  had  fled  to  places 
remote  where  they  were  not  known,  and  committed  some  other 
felony  within  the  benefit  of  clergy,  and  being  arraigned  for  the 
same  had  had  their  clergy  allowed  them,  and  thereupon  been 
committed  to  the  custody  of  the  ordinary,  the  former  offence 
being  then  not  known,  and  so  by  that  means  could  not  after  be 
impeached  for  the  same,  to  the  great  encouraging  of  offenders 
using  such  practices  of  foreknowledge  and  set  purpose  for  their 
discharge  of  the  same." 

Sect.  123.  For  reformation  whereof  it  is  enacted,  "  That  every 
*'  person  or  persons  who  shall  hereafter,  upon  his  or  their  arraign- 
*'  ment  for  any  felony,  be  admitted  to  the  benefit  of  his  clergy, 
*'  and  delivered  to  the  ordinary  for  the  same,  and  shall  make  his 
"  due  purgation  for  the  same  offence  or  offences  whereupon  he 
''was  so  admitted  to  his  clergy,  and  shall,  before  the  same  admis- 
'*  sion  to  his  clergy,  have  committed  any  other  such  offence, 
**  whereupon  clergy  is  not  allowable,  and  not  being  thereof  in- 
'^  dieted  and  acquitted,  convicted  or  attainted,  or  pardoned,  shall 
"  and  may  be  indicted  or  appealed  for  the  same,  and  thereupon 
''  put  to  answer,  and  ordered  and  used  in  all  things  according  to 
"  the  laws  and  statutes  of  this  realm,  in  such  like  manner  and 
"  form  as  though  no  such  admission  of  clergy  had  been;  any  law, 
"  custom,  or  usage  to  the  contrary  notwithstanding." 

Sect.  124.  And  for  the  avoiding  of  sundry  perjuries  and  other  sPeer.Wms 
abuses  in  and  about  the  purgation  of  clerks  convict  delivered  to  448  to  451. 
the  ordinaries,  it  is  enacted  by  18  Eliz.  c.  7«  "  That  every  person 
"  who  shall  be  admitted  to  his  clergy  shall  not  thereupon  be  de- 
"  livered  to  the  ordinary,  but  after  such  clergy  allowed,  and  burn- 
"  ing  in  the  hand,  according  to  the  (k)  statute  in  that  behalf  pro-  /M4H.  7. 13. 
"  vided,  shall  forthwith   be  enlarged  and  delivered  out  of  prison  for  which  see 
"  by  the  justices  before  whom  such  clergy  shall  be  granted,  that  sect.  121. 
"  cause  notwithstanding." 

Sect.  125.  But  by  18  Eliz.  c.  7.  s.  3.  it  is  provided,  "  That  the 
"  justices  before  whom  any  such  allowance  of  clergy  shall  be  had, 
"  shall  and  may  for  the  further  correction  of  such  persons  to 

"whom 
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**  whom  clergy  shall  be  allowed^  detain  and  keep  them  in  prison 
(0  2  Bulst.  1S7.  '<  for  such  convenient  (/)  time  as  the  same  justices  in  their  discre- 
*'  tions  shall  think  convenient,  so  as  the  same  do  not  exceed  one 
*'  year's  imprisonment." 

Sect,  126.  And  by  18  Eliz.  c.  7.  s.  5.  it  is  further  provided, 
"  That  all  persons  admitted  to  their  clergy  shall,  notwithstanding 
"  such  admission,  be  put  to  answer  to  all  other  felonies  whereof 
'*  they  shall  be  indicted  or  appealed,  and  not  being  thereof  before 
"  acquitted,  convicted,  attainted,  or  pardoned,  and  shall  in  such 
"  manner  and  form  be  arraigned,  tried,  adjudged,  and  suffer  such 
"  execution  for  the  same,  as  they  should  have  done,  if,  as  clerks 
"  convict,  they  had  been  delivered  to  the  ordinary,  and  there  had 
"  made  their  purgations :  any  thing  in  this  act  contained  to  the 
"  contrary  notwithstanding." 

Upon  these  statutes  the  following  points  seem  most  remark- 
able. 

Sect,  127.  First,  Inasmuch  as  it  plainly  appears,  not  only 
from  the  preamble,  but  also  from  the  express  words  of  the  above 
recited  clause  of  8  Eliz.  c.  4.  that  it  had  nothing  else  in  view  but 
only  to  prevent  the  inconvenience  that  offenders  should  be  dis- 
charged of  crimes  not  within  the  benefit  of  clergy,  by  being  ad- 
mitted to  their  clergy  for  crimes  within  the  benefit  of  it,  as  they 
(?ft) Sup. s.  117.  were  {m)  before'this  statute;  and  inasmuch  as  the  above  recited 
proviso  of  18  Eliz.  c.  7.  though  it  be  more  largely  worded  than 
8  Eliz.  c.  4.  hath  a  plain  relation  to  it,  and  therefore  may  reason- 
ably receive  the  same  construction  ;  it  seems  to  have  been  agreed, 
(n)  Sum.  213.     (w)  ever  since  these  statutes,  that  a  conviction  for  a  felony  within 
^1m    ^rr        ^^^  benefit  of  clergy,  and  an  allowance  of  clergy  thereon,  is  as 
1  Ander.  114.     niuch  a  discharge  of  all  precedent  felonies  within  the  benefit  of 
Popham,i07.     clergy  (though  not  of  any  others)  as  it  was  before  these  statutes. 

Sect,  128.  Secondly,  Inasmuch  as  the  statute  of  18  Eliz.  c.  7. 
is  express,  *'  That  every  person  admitted  to  his  clergy  shall  not 
"  be  delivered  to  the  ordinary,  but  after  such  clergy  allowed,  and 
"  burning  in  the  hand,  shall  forthwith  be  enlarged  and  delivered 
*'  out  of  prison,  &c.  with  a  proviso  nevertheless,  that  for  further 
"  correction  he  may  be  kept  in  prison,  &c.  and  also  with  a  further 
"  proviso  that  he  shall  answer  to  all  former  felonies,  in  the  same 
*'  manner  as  if  he  had  made  his  purgation ;"  it  seems  to  be  the 
(o)  Kelynge,  more  prevailing  opinion,  (o)  that  a  clerk  convict  being  admitted 
37. 102.  to  his  clergy,  may  either  be  taken  to  have  a  kind  of  a  statute- 

pardon,  or  else  to  be  in  the  same  case  as  if  he  had  made  his  pur- 
gation at  the  common  law. 

And  both  these  constructiolis  seem  reasonable.  For  as  to  the 
first  it  may  be  said,  that  the  statute,  by  ordaining  that  the  party 
shall  be  forthwith  enlarged  and  delivered  out  of  prison,  under 
certain  provisoes,  seems  plainly  to  imply  that  he  shall  be  liable  to 
no  other  punishment,  and  consequently  in  effect  pardons  him. 
And  as  to  the  second  it  may  be  said,  that  the  statute  seems  only 
to  intend  to  take  away  the  practice  of  making  purgation,  which 
had  been  so  much  abused,  but  not  the  benefit  accruing  to  th^ 
subject  by  it,  but  rather  to  make  it  more  universal,  by  giving  the 

same 
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same  advantage  to  all  by  a  direct  and  express  law,  attended  with 
no  inconvenience,  which  before  some  only  gained  by  an  usurped 
practice,  very  frequently  abused,  and  highly  derogatory  from  the 
honour  of  the  common  law.     But  (p)  Sir  Edward  Coke  is  of  (?) 5  Coke, no. 
opinion,  that  it  shall  enure  by  way  of  purgation  in  respect  of  such  \VmT^452'^*^'^* 
persons  only  who  might  be  admitted  to  make  their  purgation  be-  where  the  opi- 
fore  the  statute,  and  in  respect  of  others  by  way  of  pardon.    And  n'»on  of  Lord 
(q)  Hobart  argues,  that  because  many  offenders  before  the  statute  J^teV.'  '^°^^^^' 
might  have  their  clergy,  who  yet  could  not  be  discharged  by  mak-  (q)  Hobart, 
ing  their  purgation,  and  the  statute  intends  that  all  in  general  who  292,  293. 
are  admitted  to  their  clergy,  shall  be  discharged,  &c.  and  also 
because  all  purgations  discredited  a  trial  at  law,  therefore  it  is  not 
reasonable  to  intend  that  the  statute  meant  that  such  a  discharge 
should  enure  by  way  of  a  purgation,  but  only  by  way  of  a  statute- 
pardon.    But  to  this  it  seems  a  reasonable  answer,  that  it  doth  by 
no  means  follow,  that  because  the  statute  intended  that  such  dis- 
charge should  extend  to  persons  who  could  not  have  the  benefit  of 
a  purgation,  therefore  it  did  not  intend  that  it  should   have  the 
effect  of  a  purgation  ;  neither  doth  it  seem  to  follow,  that  because 
a  purgation  discredited  the  acts  of  a  jury,^therefore  such  a  dis- 
charge, if  it  have  to  some  purposes  the  same  effect  as  a  purgation, 
must  discredit  them  likewise. 

Sect.  129.  Thirdly,  Taking  the   statute  to  enure  either  by 
way  of  a  statute-pardon,  or  purgation,  it  seems  that  it  restores  (r)  ^^'^l""^'^^^' 
the  party  to  his  credit,  and  consequently  enables  (s)  him  to  be  a  Kayimmd^3*69, 
good  witness ;  which  it  hath  been  questioned  whether  a  pardon  S70.  380.' 
by  the  king  can  do,  as  shall  be  set  forth  more  at  large  in  the  Slderfin,  222.^ 
chapter  of  Pardon.     Also  it  seems  agreed,  that  it  gives  him  a  4Stat!Tr.379 
capacity  to  purchase  (t)  goods,  and  to  retain  the  (ii)  profits  of  his  to  386. 
land,  but  gives  him  no  right  to  be  restored  to  those  which  he  had  ^Modern,  15. 
at  the  time' of  the  conviction,  which,  being  vested  in  the  king  by  5Coke  110.* 
the  forfeiture  upon  the  conviction,  ^.r)  shall  not  be  divested  either  Hobart',  293. 
by  a  (y)  pardon  or  (z)  purgation.    For  it  is  certain  that  a  pardon  ^''\?^^^^'^^^' 
never  avoids  (a)  any  precedent  legal  act,  as  shall  be  more  fully  Forfeitr34.^^^ 
shewn  in  the  chapter  of  Pardon.     Neither  would  the  common  (x)  12  Co.  121. 
law  endure  that  purgation,  which  was  introduced  by  a  connivance,  ^  ^°^^'  ^^^• 
or  rather  tolerated  than  allowed,  should  so  far  control  its  pro-  Co!°lu!^^9i!^' 
ceedings.  3H.  7.12.  * 

F.  Corone,  53. 
356.  365.  393.  F.  Forfeiture,  23.  34.  B.  Forfeiture,  11.  8  H.  4.  2.  Plowden,  262.  S.  P.  C.  185. 
20  E.  4.  5.  B.  Corone,  166.  But  it  is  holden  40  Ed.  3.  42.  Ab.  F.  Corone,  91.  and  B.  Forfeit.  5. 
that  nothing  is  forfeited  unless  there  be  an  attainder.  Also  it  is  said,  that  tlie  profits  of  lands  are  not 
forfeited.  20  E.  4.  5.  pi.  3.  B.  Cor.  166.  (y)  1  Saund.  362.  1  Lev.  8.  20.  (z)  Vide  supra,  s.  110. 
F.  Corone,  356.  Finch,  464.  Con.  F.  Corone,  365.  B.  Forfeit.  113.  F.  N.B.  66.  B.  Clercy,  28. 
(a)  1  Saund.  362.     1  Levinz,  8. 120. 

Sect.  130.  Fourthly,  Whether  thfe  statute  enure  as  a  pardon 
or  purgation,  it  (b)  seems  to  take  from  the  spiritual  court  the  (ft)  Hobart,  292, 
power  of  depriving  the  party  for  the  crime  for  which  he  has  had  ^^^' 
his  clergy ;  for  if  it  enure  as  a  pardon,  surely  it  cannot  be  doubted  ^  ^'  ^^'^'  ^^^' 
but  that  it  frees  the  party  from  all  subsequent  punishment,  and 
consequently  from  a  deprivation ;  and  if  it  enure  as  a  purgation, 
which  is  admitted  (c)  to  have  been  a  good  bar  to  a  deprivation  (c)  C.  Jac.  431. 
before  the  statute,  why  should  it  not  have  the  same  effect  as  a 
purgation  had  formerly,  in  this  as  well  as  in  other  respects  ?  Yet  f^  P-  ^^^)^y^^ 
(o?)  Watson,  in  his  Clergyman's  Law,  holds  an  opinion  on  the  edition.  ^  "*"* 

authority 
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(e)  C.  Jac.  430,  authority  of  (e)  Croke's  Second  Report,  that  a  clergyman  maybe 

4^1-  deprived    for   manslaughter   after  he    has   had  his  clergy;    not 

observing,  as  I  suppose,  that  what  is  said  in  this  book  was  only  on 

the  sudden^  on  a  motion  for  a  prohibition  in  the  king's  bench,  and 

that   in    the  same   case  a   prohibition  was   afterwards    actually 

2  HaS^s'sp!^'    brought  and  declared  on  in  the  (/)  common  pleas,  and  judgment 

2  R.  Abr.  305.   thereupon  solemnly  given  for  the  plamtiff  upon  open  argument  by 

Also  a  prohibi-    all  the  judges. 

tion  was  granted 

in  the  like  case,  27  and  28  Eliz.  Rotulo,  2574.  cited  Hobart,  294. 

Sect.  131.  Fifthly,  It  seems  agreed,  that  where  a  person  ex- 
(g)  1  Lev.  180.  empt  from  burning  in  the  hand,  either  in  respect  of  his  (g)  peer- 
ro  5^Coke^no  ^S^  ^^  ^^^)  orders,  or  a  (i)  special  pardon,  is  admitted  to  the  benefit 
of  his  clergy,  he  shall  have  the  same  advantage  of  the  statute 
without  being  burnt  in  the  hand  as  others  shall  have  upon  such 
burning ;  for  the  words  of  the  statute,  that  the  party,  "  after  such 
"  clergy  allowed,  and  burning  in  the  hand,  shall  be  enlarged,  &c." 
shall  have  this  construction,  that  he  shall  be  enlarged,  &c.  upon 
burning  where  burning  ought  to  be. 

(?c)  Hob.  67. 81.  s^ct,  132.  It  is  holden,  that  after  a  man  is  admitted  to  his 
5  State  Tr.  168.  ^^^^^Y*  ^^  is  (k)  actionable  to  call  him  felon,  &c.  because  his 
iDanv.i63.pl.  offence  being  pardoned  by  the  statute,  all  the  infamy  and  other 
6.  and  the  chap-  cousequeuces  of  it  are  discharged  (/).  And  how  far  a  person 
(0  See  Tho^mas  couvicted  of  a  crime  within  the  clergy,  and  praying  or  being  ready 
Reilly's  Case,  to  pray  it,  but  not  actually  admitted  to  it,  shall  be  within  these 
Cases  in  Crown  statutes,  shall  be  considered  chapter  thirty-seven. 

Law,  360.  .        . 

Persons  liable  to       t  Sect.  133.  But  as  burning  in  the  hand  afforded  the  offender 

be  burned  in  the  an  opportunity  of  concealing  the  punishment,  it  was  conceived 

hand  ^lifH  be      ^j^^j.^  j^^  rendering  this  mark  more  visible,  many  evil-disposed  per- 

left  cheek.  SOUS  might  be  deterred  from  offending;  and  accordingly  by  10  & 

11  Will.  3.  c.  23.  it  was  enacted,  "  That  persons  convicted  of 

"  larceny  within  the  benefit  of  clergy,  who  were  liable  to  be  burnt 

"  in  the  hand,  should,  instead  thereof,    be  burnt  with  the  usual 

"  mark  in  the  most  visible  part  of  the  left  cheek  nearest  the  nose,, 

'*  in  open  court,  and  in  the  presence  of  the  judge."     But  very 

short  experience  evinced  the  necessity  of  repealing  this  clause, 

and  that  the  desired  eflect  of  this  stigma  was  rendered  abortive 

by  exposing  the  objects  of  it  to  public  jealousy,  and,  by  rendering 

them  unfit  to  be  entrusted  in  any  service  or  employment  to  get 

their  living  in  an  honest  and  lawful  way,  made  them  more  desperate. 

Sect,  134.  By  5  Anne,  c.  6.  therefore  it  is  enacted,  ''  That  in 
Burning  in  the  "  ^^^  cases  where  any  person  or  persons  shall  be  convicted  of  any 
hand  restored,     "  theft  or  larceny  who  shall  be   liable  to  be  burnt  in  the  hand, 

TnaT  unbh  "  ^^^^^  ^^^^^  ^^  ^"^"^  "^  ^^^^  ^^^"^  ^^  formerly  (1)  they  ought  or 
meat  inflict^ed.  "  should  have  been  before  the  making  the  said  act,  and  the  judge 
"  or  justices  before  whom  such  offender  or  offenders  shall  be  tried 
"  and  convicted,  shall  also  at  his  or  their  discretion  award  and 
''  give  judgment  that  such  offender  and  offenders  shall  be  com- 
"  mitted  to  some  house  of  correction  or  public  work-house  within 
"  the  county  or  place  where  such  conviction  shall  be,  there  to  re- 
'*  main  without  bail  or  mainprize  for  such  time  as  such  judge  or 

'*  justices 

(1)  See  post,  19  Geo.  3.  c.74.  made  perpetual  by  39  Geo,  3.  by  which  burniug  in  the  hand  ijs  abolished, 
and  a  moderate  fine  substituted  in  lieu  thereof. 
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''justices  shall  then  judge  and  award,  not  less  than  six  month? 
**  and  not  exceeding  two  years  from  the  time  of  such  conviction; 
*'  an  entry  whereof  is  to  be  made  of  record,  &c. :  and  if  such 
*'  offender  escape,  he  shall  be  committed  to  some  house  of  cor- 
"  rection  or  public  work-house  within  the  county  or  place  where 
"  he  shall  be  retaken  and  kept  to  hard  labour,  &c.  not  less  than 
*'  twelve  months,  and  not  exceeding  four  years.'' 

t  Sect.  135.  But  it  is  recited  by  19  Geo.  3.  c.  74.  s.  3.  "  That  Burning  in  the 
the  punishment  of  burning  in  the  hand,  when  any  person  is  con-  ^^"^  abolished, 
victed  of  felony  within  the  benefit  of  clergy,  is  often  disregarded  slaughter,  and 
and  ineffectual,  and  sometimes  may  fix  a  lasting  mark  of  disgrace  in  lieu  of  such 
and  infamy  on  offenders,  who  might  otherwise  become  good  sub-  ^"^',""^'ua^^e 
jects  and  profitable  members  of  the  commonwealth ;"  and  there-  ^vhipped,  &c» 
fore  it  is  enacted,  "  That  when  any  person  shall  be  lawfully  con- 
**  victed  at  any  session  of  oyer  and  terminer,  or  gaol-delivery,  or 
"  at  any  general  or  quarter-sessions,  of  any  felony  within  the  be- 
^'  nefit  of  clergy,  for  which  he  or  she  is  liable  to  be  burnt  in  the 
''  hand,  the  court  before  which  any  person  shall  be  so  convicted, 
"  or  any  court  holden  at  the  same  place  with  the  like  authority, 
"  if  such  court  shall  think  fit,  instead  of  such  burning,  may  im- 
*'  pose  upon  such  offender  such  a  moderate  pecuniary  fine  as  to 
"  the  court  in  its  discretion  shall  seem  meet.     Or  otherwise  it 
''  shall  be  lawful  instead  of  such  burning  in   any  of  the   cases 
"  aforesaid,  except  in  the  case  of  manslaughter,  to   order  and 
"  adjudge  that  such  offender  shall  be   once  or  oftener,  but  not 
'*  more  than   three   times,  either  publicly  or  privately  whipped ; 
'*  such  private  whipping  to  be  inflicted  in  the  presence  of  no  less 
"  than  two  persons  besides  the  offender  and  the  officer  who  in- 
*'  flicts  the  same ;  and  in  case  of  female  offenders,  (I)  in  the  pre- 
*'  sence  of  females  only.     And  such  fine  or  whipping  so  imposed 
*'  or  inflicted,  instead  of  such  burning  in  the  hand,  shall  have  the 
"  like  effects  and  consequences  to  the  party,  with  respect  to  any 
*'  discharge  from  the  same,  or  other  felonies,  or  any  restitution  to 
*'  his  or  her  estates,  capacities,  and  credits,  as  if  he  or  she  had 
"  been  burned  or  marked  as  aforesaid." 

t  Sect.  136.  But  it  is  provided,  par.  4.  "  That  nothing  in  this  This  statute  shall 
"  act  shall  abridge  the  said  courts  from  detaining  and  keeping  in  not  take  away 
"  prison  for  any  time  not  exceeding  one  year,  or  of  committing  to  menHnd  whip- 
"  the  house  of  correction  for  any  time  not  less  than  six  months,  ping  inflicted  by 
"  or  exceeding  two  years,  any  offender  as  aforesaid  ;  but  that  such  ^  Anne,  c.  6. 
"  offender  may,  if  such  court  shall  think  fit,  after  such  burning  or 
"  marking,  or  after  such  whipping  or  fine  imposed  by  this  act  in 
"  lieu  thereof,  be  so  detained  or  committed,  and  with  such  accu- 
*'  mulated  punishment  in  case  of  escape  as  before-mentioned." 

Sect.  137.  But  as  transportation  has  now  become  a  common 
mode  of  punishment  in  clergyable  felonies,  it  may  be  proper  here 
to  consider  the  statutes  upon  which  that  punishment  is  such  case 
depends. 

Transportatio7i. 
^  Exile  or  transportation  is  a  species  of  punishment  unknown  sPeer.Williams, 
to  the  common  law  of  England ;  and  where  it  is  now  inflicted  2^-  ^"^  ^60. 

it 

(1)  The  punishment  of  whipping  female  offenders  is  now  abolished  by  stat.  57  Geo.  3.  c.  75,  See 
postea,  tit.  "  Judgment.'* 
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it  is  either  by  the  choice  of  the  criminal  himself,  in  order  to 
escape  capital  punishment,  or  it  is  imposed  by  the  express  di- 
rection of  some  modern  act  of  parliament :  for  no  power  on 
earth,  except  the  authority  of  parliament,  can  send  a  subject  of 
England,  not  even  a  criminal,  out  of  the  land  against  his  will. 
(6)  39  Eliz.  c.  4.  ^he  first  introduction  of  it  into  our  laws  was  in  the  reign  of 
queen  Elizabeth  (b).  But  it  seems  to  have  taken  place  more 
nearly  as  now  practised,  about  the  time  of  the  Restoration  (c). 
After  the  establishment  of  English  colonies  in  America,  there- 
fore, it  became  in  this  country,  as  in  all  others  which  have  had 
colonies,  the  most  common  sentence  of  criminals  (c). 


Rastul's  statutes 

429. 

Rymer,  par.  2. 

page  36. 

(c)  Kelynge,  45. 

{(l)  Barrington, 

445. 


4  Geo.  1.  c.  11. 
For  felonies 
within  clergy. 


^  Sect.  138.  Accordingly,  it  is  enacted  by  4  Geo.  1.  c.  11. 
That  where  any  person  shall  be  convicted  of  grand  or  petit 
larceny,  or  any  felonious  stealing  or  taking  of  money,  or  goods 
and  chattels,  either  from  the  person  or  the  house  of  any  other, 
or  in  any  other  manner,  and  who  by  the  law  shall  be  entitled 
to  the  benefit  of  clergy,  and  liable  only  to  the  penalties  of 
burning  in  the  hand,  or  whipping  (except  persons  convicted  of 
buying  or  receiving  stolen  goods,  knowing  them  to  have  been 
stolen),  it  shall  and  may  be  lawful  for  the  court  before  whom 
they  were  convicted,  or  any  court  held  at  the  same  place  with 
the  like  authority,  if  they  think  fit,  instead  of  ordering  any  such 
offenders  to  be  burned  in  the  hand,  or  whipped,  to  order  and 
direct  that  they  shall  be  sent  to  America  for  the  space  of  seven 
years." 

t  Sect.  \39.  And  it  is  further  enacted,  "  That  where  any  per- 
son shall  be  convicted  of  any  offence  for  w  hich  death  by  law 
ought  to  be  inflicted,  or  where  any  offenders  shall  be  convicted 
'*  of  crimes  excluded  from  the  benefit  of  clergy,  and  the  king  shall 
"  extend  mercy  to  such  offender  upon  the  condition  of  transpor- 
"  tation  to  any  part  of  America,  and  such  intention  of  mercy  be 
"  signified  by  one  of  his  majesty's  principal  secretaries  of  state, 
"  it  shall  and  may  be  lawful  to  and  for  any  court  having  proper 
**  authority  to  allow  such  offenders  the  benefit  of  a  pardon  undei' 
"  the  great  seal." 

Receivers  of  ^Y  Sect.  140.  And  it  is   further  enacted,   "That  it  shall  and 

biolen  goods.  «  j^jj^  y^^  lawful  for  the  court  as  aforesaid  to  order  and  direct 
''  any  person  convicted  of  buying  or  receiving  stolen  goods, 
"  knowing  them  to  be  stolen,  to  be  transported  as  aforesaid  for 
"  the  term  of  fourteen  years,  in  case  such  condition  of  transpor- 
See  Foster,  73.  "  tatiou  be  general,  or  else  for  such  other  term  as  shall  be  made 
**  part  of  such  condition,  if  any  time  be  specified  by  his  majesty 
"  as  aforesaid." 


For  felonies  ex- 
cluded from 
clergy. 


The  king  may 
dispense  with 
sentence. 


To  have  the  ef- 
fect of  paVdon. 


t  Sect.  141.  Provided  nevertheless,  "That  his  majesty  may 
"  at  any  time  pardon  and  dispense  with  any  such  transportation, 
"  and  allow  of  the  return  of  any  such  offender  or  offenders  from 
"  America." 

t  Sect.  142.  And  it  is  further  enacted,  "That  where  any  such 
"  offenders  shall  be  transported,  and  shall  have  served  their  re- 
"  spective  terms  according  to  the  order  of  any  such  court  as 
"  aforesaid,  such  services  shall  have  the  effect  of  a  pardon  to  all 

"  intents 
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''  intents  and  purposes  as  for  that  crime  or  crimes  for  which  they 
*'  were  so  transported,  and  shall  have  so  served  as  aforesaid." 

f  Sect.  143.  And  it  is   further  enacted  by  6   Geo.  1.  c.  23.  6  Geo.  i.  c.  23. 
'•'  That  all  the  powers  and  authorities  given  by  the  above  act  to  The  power  given 
"  any  court  before  whom  any  felons  or  offenders  tried  for  and  *°  subsequent 
"  convicted  of  any  offences  for  which  they  may  be  transported  to 
''  America,  shall  and  may  be  observed  and  executed  by  any  other 
'•  subsequent  court  with  the  like   authority  held  for  the  same 
•'  county,  riding,  division,  or  liberty,  where  such  felons  or  offenders 
"  were  tried  and   convicted,  notwithstanding  such  subsequent 
'*  court  shall  happen  to  be  held  at  or  in  any  other  term  or  place 
*'  than  that  wherein  such  trials  or  conviction  were  or  shall  be/' 

f  Sect.  144.  But  the  judges  of  assize,  according  to  the  circum-  8  Geo.  3.  c.  15. 
stances  of  the  case,  frequently  reprieved  convicts  tried  before  Power  of  subse- 
them,  for  the  purpose  of  applying  to  the  crown  for  a  pardon  on  felonies  ex- 
condition  that  such  convicts  should  be  transported  to  America  ;  eluded  clergy. 
in  which  case  such  convicts  were  obliged  to  lie  in  gaol  until  the 
coming  of  the  judges  at  the  subsequent  assize.  To  remedy  this 
inconvenience  it  was  enacted  by  8  Geo.  3.  c.  15.  ^'  That  where  any 
''  offender  shall  be  convicted  of  any  crimes  excluded  from  the 
"  benefit  of  clergy,  and  the  judge  before  whom  such  offender 
*'  shall  be  convicted  or  condemned  shall  grant  a  reprieve  for  stay- 
"  ing  the  execution  of  such  offender,  and  recommend  him  to  the 
"  crown  as  an  object  of  mercy ;  if  his  majesty  shall  be  pleased 
*'  to  extend  his  mercy  to  such  offender  on  condition  of  transpor- 
"  tation  to  any  part  of  America,  and  such  intention  of  mercy 
"  shall  be  signified  by  one  or  more  principal  secretary  of  state 
"  to  the  judge  so  recommending ;  it  shall  and  may  be  lawful  for 
"  every  such  judge  of  oyer  and  terminer,  or  gaol-delivery,  to 
"  make  an  order  for  immediate  transportation  of  every  such  of- 
"  fender,  in  the  same  manner  as  if  such  intention  of  mercy  had 
*'  been  signified  to  him  by  a  principal  secretary  of  state  during 
*'  the  continuance  of  the  assizes  at  which  such  offender  was  con- 
"  demned :  and  such  order  shall  be  considered  as  an  order  made 
"  at  such  assizes  or  place,  and  shall  be  as  effectual  to  every  in- 
*'  tent  and  purpose,  and  shall  have  all  the  same  consequences  in 
**  every  respect,  as  any  order  for  the  transportation  of  any  of- 
"  fender  made  by  any  justice  of  oyer  and  terminer,  and  gaol-de- 
*'  livery,  as  aforesaid." 

t  Sect.  145.  But  the  English  colonies  in  America  having  se-  i9Geo.3.c.74. 
parated  from  their  connection  with  Great  Britain,  the  transpor-  Of  transporta- 
tation  of  felons  to  that  country  became  impracticable  ;  and  it  *^°°  to  parts  be- 
was  therefore  enacted  by  19  Geo.  3.  c.  74.  "  That  when  any  J^"**  ^^^  ^^^^• 
"  person  at  any  session  of  oyer  and  terminer  or  gaol-delivery,  or 
"  at  any  quarter  or  other  general  session  of  the  peace  in  England 
"  or  Wales,  shall  be  lawfully  convicted  of  any  grand  or  petit  lar- 
*'  ceny  or  any  other  crime  for  which  he  or  she  shall  be  liable  by 
"  law  to  be  transported  to  America,  the   court  may  order  and 
"  adjudge,  that  such  person  shall  be   transported  to  any  parts 
^'  beyond  the  seas,  whether  the  same  be  situated  in  America  or 
"  elsewhere,  in  such  and  the  like  manner  and  for  any  term  of 
**  years,  not  exceeding  such  and  the  same  term  as  and  for  which 
"  such  person  was  liable  to  be  transported  to  America." 

Sect, 
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The  former  laws 
confirmed. 


(a)  This  statute 
only  relates  to 
the  offence  of 
returning  from 
transportation. 


Punishment  in 
lieu  of  transpor- 
tation. 


^6)  Therefore  on 
conviction,  the 
age  of  the  offen- 
der is  always  in- 
quired of,  and 
recorded  by  tlie 
clerk  of  the  as- 
a-ssizes,  &cc. 


Hard  labour  on 
board  the  hulks, 


Sect.  146.  And  it  is  further  enacted,  par.  2.  "  That  where 
'*  any  person  so  convicted,  shall,  in  conseqiience  thereof,  be  or- 
"  dered  to  be  transported  beyond  the  seas ; — or  if  his  majesty 
"  shall  extend  the  royal  mercy  to  any  offender  convicted  or  at- 
"  tainted  of  any  felony,  by  which  he  or  she  is  excluded  from  the 
"  benefit  of  clergy,  or  of  such  statutes  as  are  equivalent  there- 
'*  unto,  upon  the  condition  of  transportation  to  any  parts  beyond 
"  the  seas  as  aforesaid  ;  then,  and  in  any  such  cases,  all  laws  now 
"  in  force  with  regard  to  the  transportation  of  criminals  to  Ame- 
"  rica,  and,  particularly,  the  4  Geo.  i.e.  11.  the  6  Geo.  1.  c.  23. 
''  the  16  Geo.  2.  c.  15.  {a)  and  the  8  Geo.  3.  c.  15.  shall  be  in 
*'  force,  take  place,  and  enure,  as  if  the  same  had  been  specially 
"  recited  in  this  act." 

•f-  Sect.  147.  By  the  above  statute  the  king  was  empowered  to 
appoint  three  supervisors  for  the  purposes  of  purchasing  ground, 
and  to  erect  thereon  two  substantial  houses,  to  be  called  Peni- 
tentiary Houses,  for  confining  and  employing  convicts. 

f  Sect.  148.  But  it  is  further  enacted  by  the  said  statute,  par. 
27.  "  That  where  any  male  person,  at  any  session  of  oyer  and 
*'  terminer  or  gaol  delivery  in  England,  or  great  session  in  Wales, 
"  shall  be  lawfully  convicted  of  grand  larceny,  or  any  other 
"  crime,  except  petty  larceny,  for  which  he  shall  be  liable  by  law 
"  to  be  transported  to  any  parts  beyond  the  seas,  the  court  be- 
"  fore  whom  any  such  person  shall  be  so  convicted,  or  any  other 
"  court  holden  at  the  same  place  with  the  like  authority,  may  in 
"  the  place  of  such  punishment  by  transportation  order  and  ad- 
"  judge  that  such  person,  appearing  to  be  of  competent  age  (ft), 
"  and  free  from  any  bodily  infirmity,  shall  be  punished  by  being 
*'  kept  on  board  ships  or  vessels  properly  accommodated  for  the 
"  security,  employment,  and  health  of  the  persons  to  be  confined 
*'  therein  ;  and  by  being  employed  in  hard  labour  in  the  raising 
"  sand,  soil,  and  gravel  from,  and  cleansing  the  river  Thames,  or 
"  any  other  river  navigable  for  ships  of  burthen,  or  any  port, 
^'  harbour,  or  haven  in  England,  such  river,  port,  harbour,  or 
"  haven,  being  previously  approved  and  appointed  for  that  pur- 
"  pose  by  an  order  of  privy  council,  or  any  other  service  for  the 
"  benefit  of  the  navigation  of  the  said  rivers,  ports,  harbours,  or 
"  havens,  or  in  any  other  public  works  upon  the  banks  or  the  shores 
"  of  the  same,  under  the  management  and  direction  of  such  super- 
"  intendant  as  shall  be  appointed  for  the  Thames  by  the  justices 
*'  of  Middlesex,  and  for  other  rivers,  &c.  by  the  justices  of  the 
"  county  where  they  are  situated,  or  of  such  counties  adjoining 
"  the  same  as  the  council  shall  direct,  at  their  quarter-session, 
*'  for  such  term,  not  less  than  one  year,  nor  exceeding  five  years ; 
"  or  in  case  such  offender  shall  be  liable  to  be  transported  for 
"  fourteen  years,  not  exceeding  seven  years,  as  such  court  of 
"  oyer  and  terminer,  and  gaol-delivery,  shall  think  fit  to  order  and 
"  adjudge." 

t  Sect.  149.  And  it  is  further  enacted,  par.  28.  "  That  where 
''  any  person  shall,  at  any  session  of  oyer  and  terminer,  or  gaol- 
''  delivery,  or  great  session  of  England  or  Wales,  be  lawfully 
"  convicted  of  any  robbery  or  other  felony  for  which  he  or  she 
"  shall,  by  law,  either  under  this  statute,  or  under  any  other  sta- 

"  tute 
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**  tute  now  in  force,  or  hereafter  to  be  made,  be  liable  to  suffer 
"  death  without  benetit  of  clergy,  and  his  majesty  shall  extend- 
*'  the  royal  mercy  to  any  such  offender  upon  condition  of  being 
"  kept  to  hard  labour,  during  any  specified  term,  in  any  Peni- 
*'  tentiary  House  to  be  erected  pursuant  to  this  act,  or  such 
"  offenders  being  males,  upon  condition  of  being  kept  to  hard 
"  labour  during  any  specified  term,  in  the  custody  of  such  super- 
''  intendant  as  aforesaid,  for  the  benefit  of  the  said  navigation  ; 
"  and  such  intention  of  mercy  shall  be  notified  in  writing  by  one 
''  of  the  principal  secretaries  of  state  to  the  court  in  which  such 
**  offender  shall  be  convicted,  or  to  any  other  court  of  the  same 
^  place  with  the  like  authority;  or  if  no  such  court  shall  be  sit- 
"  ting,  then  to  any  justice  of  oyer  and  terminer,  or  gaol-delivery, 
"  or  justice  of  great  sessions,  by  or  before  whom  such  offender 
"  shall  have  been  convicted  or  condemned  ;  such  court  of  jus- 
"  tice  may  and  shall,  immediately  on  receiving  such  notification, 
**  allow  to  every  such  offender  the  benefit  of  a  conditional  par- 
"  don,  in  the  same  manner  as  if  there  was  a  conditional  pardon 
"  under  the  great  seal ;  and  may  and  shall  order  that  every  such 
"  offender  shall  be  kept  to  hard  labour  in  such  Penitentiary 
''  House  as  aforesaid,  or  in  the  custody  of  such  superintendant 
"  as  aforesaid,  for  the  time  specified  in  the  notification  from  such . 
"  secretary  of  state."  (1) 

The  statute  of  06  Geo.  3.  c.  27-  entitled,  "  An  act  to  amend 
the  general  laws  relative  to  the  transportaion  of  offenders,"  re- 
cites a  former  statute  55  Geo.  3.  c.  156.  (which  repealed  a  stat. 
24  G^o.  3.  c.  oQ,)  and  that  "   it  is  expedient  that  the  regula- 
"  tions  and  provisions  of  the  said  act,  and  that  certain  of  the  56  Geo.  3. c.  27. 
"  provisions   of    two    several   acts,    passed   in    the   nineteenth  >  v  rr,  • 
*'  and  twenty-iiith  years  respectively  or  the   reign   or    his   late  lates  to  the 
"  majesty,  [19  Geo.  3.  c.  74.  25  Geo.  3.  c.  46.]  relating  to  the  transportation  of 
"  transportation  and  removal  of  offenders,  should  be  continued  ;"  scoS^nd  " 
"  and  then  enacts,  *^  that  the  said  recited  act  of  the  last  session 
"  of  parliament  shall  be  and  the  same  is  hereby  continued,  so 
*'  far  as  relates  to  the  repeal  of  the  said  therein  recited  act  of 
"  the  twenty-fourth  year  of  his  late  majesty,  24  Geo.  3.  st.  2. 
*'  c.  5Q ;  and  from  and  after  the  passing  of  this  act,  it  shall  be 
"  lawful  for  the  court  before  which  any  person  or  persons  shall  It  shall  be  lawful 
"  have  been  or  shall  be  convicted  at  any  session  of  oyer  and  ter-  J.^''  the  courtbe- 

,,       .  Ill-  1  1  tore  which  offen- 

"  miner,  or   gaol-delivery,    or  at   any  quarter  or  other  general  der  is  tried  who 

'*  session  of  the  peace  to  be  holden  for  any  county,  riding,  divi-  shall  beHableto 

''  sion,  city,  town,  boroudi,  liberty  or  place,  within  that  part  of  transportation 

^^  r^      \t^   -^    •  11     1  r«       1        1  •  1      r    1  1         to  adjudge  such 

Ureat  rJritain  called  England,  or  at  any  great  session  to  be  holden  person  to  trans- 
"  for  the  county-palatine  of  Chester,  or  within  the  principality  of  portation,  &c. 
*'  Wales,  of  grand  or  petit  larceny,  or  any  other  offence  for  which 
''  such  person  or  persons  shall  have  been  or  be  subject  to  be 
**  transported,  to  order  and  adjudge,  or  any  subsequent  court 
"  holden  at  any  place  for  the  same  county,  riding,  division, 
''  city,  town,  borough,  liberty,  or  place  respectively,  with  like 
•"'  authority,  to  order  and  adjudge,  that  such  person  or  persons 

"  so 

(1)  This  statute  was  temporary  and  continued  in  portation,  however,  were  again  re-enacted  by  statute 

force  until  the  1st  of  June,  1799.     It  w  as  subse-  of  06  Geo.  3.  c.  27.  which  last  act  was  to  be  in 

quently  to  its  enactment  continued  by  stat.  24  Geo.  force  until  the  month  of  May,  1821 ;  and  by  stat. 

.3.  c.  2.  s.  56. 28  Geo.  3.  c.  24.  and  34  Geo.  3.  c.  6.  1  Geo.  4.  c.  6.  was  further  continued  for  two  years, 

until  June,  1799.  The  provisions  respecting  trans-  and  until  the  end  of  the  next  session  of  parliament. 
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"  so  convicted  as  aforesaid,  sKall  be  transported  beyond  the  seas 
''  for   any  term    not  exceeding  the    number  of  years   or   term 
"  for  which  such  person  or  persons  is  or  are  or  shall  be  liable 
"  by  any  law  to  be  transported ;  and  in  every  such  case  it  shall 
"  and  may  be  lawful  for  his  majesty,  by  and  with  the  advice  of 
"  his  privy  council,  to  declare  and  appoint  any  other  place  or 
"  places,  part  or  parts  beyond  the  seas,  in  addition  to  such  as 
"  shall  have  been  heretofore  declared  and  appointed  by  his  ma- 
'*  jesty  for  that  purpose,  either  within  his  majesty's  dominions, 
"  or  elsewhere  out  of  his  majesty's   dominions,  to  which  any 
"  such   felons  or  other  offenders    shall   be  conveyed   or  trans- 
"  ported  ;    and    such   court  as    aforesaid   is   hereby   authorized 
"  and  required  to  order  such  offenders  to  be  transferred  to  the 
^'  use  of  any  person  or  persons,  and  his  or  their  assigns,  who 
"  shall  contract  for  the  due  performance  of  such  transportation  ; 
**  and  when  his  majesty,  his  heirs  and  successors,  shall  be  pleased 
*'  to  extend  mercy  to  any  offender  or  offenders,  who  hath  or  have 
<*  been  or  shall  be  convicted  of  any  crime  or  crimes  for  which  he, 
*'  she,  or  they  is,  are,  or  shall  be  by  law  excluded  from  the   be- 
''  nefit  of  clergy,  upon  condition  of  transportation  to  any  place 
''  or  places,  part  or  parts  beyond  the  seas,  either  for  a  term  of 
*'  life  or  any  number  of  years,  and  such  intention  of  mercy  shall 
*'  be  signified  by  one  of  his  majesty's   principal  secretaries  of 
''  state,  it  shall  be  lawful  for  any  court,  having  proper  authority, 
*'  to  allow  such  offender  or  offenders  the  benefit  of  a  conditional 
'*  pardon,  and  to   order  such  offender  or  offenders  to  be  trans- 
*'  ported  for  such  term  of  life  or  years  as  shall  be  specified  in 
«'  such  condition  of  transportation  as  aforesaid,  and  to  make  such 
'^  order  of  transfer  as  aforesaid ;  and  when  any  offender  or  of- 
"  fenders  hath  or  have  been   or  shall  be  convicted  of  any  crime 
'*  or  crimes  for  which  he,  she,  or  they  is  or  are  by  law  excluded 
"  the  benefit  of  clergy,  the  judge  before  whom  such  offender  or 
^'  offenders  shall  be  convicted,  or  any  justice  of  the  king's  bench, 
*'  common  pleas,  or  baron  of  the  exchequer  of  the  degree  of  the 
'^  coif,  in   case  the   said   offender  or  offenders  shall  have  been 
'*  tried  in  any  court  of  oyer  and   terminer  or  gaol   delivery  in 
^'  England,  or  any  justice  of  Chester  or  Wales,  in  case  the  said 
*'  offender  or  offenders  shall  be   tried  and  convicted  within  any 
''  of  their  respective  jurisdictions,   shall,  on  such  intention  of 
**  mercy  as  aforesaid  being  signified  to  him  by  one  of  the  said 
*'  principal  secretaries  of  state,  make  an  order  for  the  immediate 
"  transportation  of  such  offender  or  offenders,  and  for  such  offender 
"  or  offenders  to  be  transferred  as  aforesaid,  in  the  same  manner 
*'  as  if  such  intention  of  mercy  had  been  signified  by  one  of  the  said 
**  principal  secretaries  of  state  during  the  continuance  of  the  assizes 
^'  or  sessions  at  which  such  offender  or  offenders  was  or  were  con- 
"  demned,  and  such  order  shall  be  considered  as  an  order  made 
"  at  such  assizes  or  sessions  as  aforesaid,  and  shall  be  as  effectual 
'^  and   have   all   the   same  consequences   as  any  order  for  the 
"  transportation  of  any  offender  or  offenders  made  by  any  jus- 
"  tice  of  oyer  and  terminer,  great  session,  or  gaol  delivery,  for 
*'  any  county,  city,  liberty,  borough,  or  place,  during  the  continu- 
"  ance  of  the  assizes  or  sessions  ;  and  such  person  or  persons  so 
"  contracting  as  aforesaid,  his  or  their  assigns,  by  virtue  of  such 

"  order 
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*'  order  of  transfer  as  aforesaid,  shall  have  a  property  in  the  s^- 
"  vice  of  such  offender  or  offenders,  for  such  term  of  life  or  years 
''  for  which  such  offender  or  offenders  shall  have  been  ordered 
''  to  be  transported." — Sect.  3. 

By  the  above  acts  the  punishment  of  transportation  was  in- 
flicted only  in  cases  of  larceny  or  receiving  stolen  goods.  In  two 
other  cases  of  felony,  where  the  parties  were  entitled  to  clergy, 
and  liable  only  to  imprisonment,  and  in  larcenies,  &c.  since  the 
abolition  of  burning  in  the  hand,  to  a  small  fine,  the  legislature  has 
thought  proper  to  interfere  and  inflict  transportation ;  for  it  is 
enacted  by  stat.  3  Geo.  4.  c.  38.  "  That  from  and  after  the  passing  Persons  con- 
**  of  this  act,  whenever  any  person  shall  be  lawfully  convicted  of  ^'^'^^d  of  man- 
'*  the  offence  of  manslaughter,  such  person  shall  not  be  liable  to  \q^^  trans^ 
"  be  burned  or  marked  in  the  hand,  or  in  any  part  thereof,  but  ported  for  life, 
''  such  person  shall  be  liable  to  be  transported  beyond  the  seas  for  ^*^* 
"  the  term  of  his  or  her  natural  life,  or  for  any  term  of  years,  as  the 
**  court  before  which  any  such  person  shall  be  convicted  shall  ad- 
"  judge;  or  shall  be  liable,  in  case  the  said  court  shall  think  fit,  to 
"  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard  labour 
"  in  the  common  gaol,  house  of  correction,  or  penitentiary-house, 
"  for  any  term  not  exceeding  three  years ;  or  shall  be  liable  to 
'*  such  a  pecuniary  fine,  as  to  the  said  court,  in  its  discretion, 
"  shall  seem  meet;  and  such  fine  or  other  punishment  imposed 
''  by  virtue  of  this  act,  shall  have  the  like  effects  and  consequences 
"  to  the  party  on  whom  such  fine  or  other  punishment  shall  be 
*'  so  imposed,  with  respect  to  any  discharge  from  the  same  or 
'*  other  felonies,  or  any  restitution  to  his  or  her  estates,  capacities, 
*'  and  credits,  as  if  he  or  she  had  continued  liable  to  the  former 
"  punishment  of  burning  or  marking  in  the  hand,  and  had  suf- 
"  fered  such  former  punishment." 

And  in  the  case  of  polygamy  it  is  enacted  by  stat.  35  Geo.  3. 
c.  67.  intituled,  "  An  Act  for  rendering  more  effectual  an  act  Persons  con- 
passed  in  the  first  year  of  the  reign  of  King  James  the  First,"  dieted  of  biga- 
(1  James  1.  c.  11.)  recites  that,  "  the  punishment  of  persons  con-  ""^  liable  to 

•irri  1  !•  /-i  1  -,   same  punish- 

victed  ot  relony  under  or  by  virtue  of  that  act,  has  not  proved  ment  as  those 
effectual  to  deter  wicked  and  evil-disposed  persons  from  being  ^^o  ar^  con- 
guilty  of  the  offence  therein  described ;"  and  then  enacts,  "  That  or'^edtlarfen'^. 
**  if  any  person  or  persons  within  his  Majesty's  dominions  of 
*'  England  and  Wales  being  married,  or  which  hereafter  shall 
"  marry,  do  at  any  time,  from  and  after  the  passing  of  this  act, 
"  marry  any  person  or  persons,  the  former  husband  or  wife  being 
"  alive,  and  shall  be  in  due  manner  convicted  thereof  under  the 
"  said  act,  shall  be   subject  and  liable  to  the  same  penalties, 
"  pains,  and  punishments,  as  by  the  laws  now  in  force  persons 
*'  are  subject  and  liable  to,  who  are  convicted  of  grand  or  petit 
"  larceny  ."—Sect.  1. 
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CHAP.  XXXIV. 
OF  PLEAS  IN  ABATEMENT. 

And  new  I  come  to  Pleas  in  Abatement. 

Having  already  considered  them  so  far  as  they  particularly 
relate  to  appeals,  indictments,  and  informations,  in  the  several 
chapters  concerning  them ;    and   having  shewn  what  pleas  are 

(a)  Chap.  23.  good  in  abatement  of  an  appeal  (a)  ;  and,  that  an  appellee  may 
sect.  102  to  128.  pig^d  as  many  of  them  as  he  pleases,  unless  they  be  repugnant  to 

(b)  Sect  128.  one  another,  and  afterwards  take  the  general  issue  (b)  ;  and,  that 
•^'^^*  the  same  matters  may  be  pleaded  to  an  appeal  on  an  arraignment 

(c)  Chap.  2a.      thereon  at  the  suit  of  the  kins:,  as  on  an  arraionment  at  the  suit 

sect.  12  .  ~  . 

(rf)  Sect.  68.  to  ^^  t^^  party  (c);  and  in  the  same  chapter,  what  misnomers,  &c, 
71.  may  be  pleaded  in  abatement  of  an  indictment  (d) ;  and,  what 

(e)  Chap.  26.      pleas  are  good  in  abatement  of  an  information  (e):  and  having 

sect.  63  to  65  •  •  »t»' 

(/)  Chap.  31.     a^so  considered  demurrers  in  abatement  (f);  I  shall  in  this  place 

sect.  5  to  7.        take  notice  only  of  the  following  particulars. 

C^)  iJones,  Sect.  1.  First,  That  it  hath  been  holden  (g),  that  it  is  no 

1^9-  good  plea  in  abatement  of  an  indictment,  as  it  is  of  an  appeal  (h) 

(h)  Ch  It  ^^  information  (i),  that  there  is  another  indictment  against  the 

sect  126.  defendant  for  the  same  offence.    But  in  such  {k)  a  case  the  court 

(i)  Ch.  26.  63.  in  discretion  will  quash  the  first  indictment,  if  any  fault  can  be 

(fc)  C.  Car.  147.  r  i  v  »  J 

S  Burr.  1468        ^^""^1  '^' 

1  Jones,  199.  Vide  the  case  of  John  Swan  and  Elizabeth  JefFeries,  Foster,  105,  106.  Also  Rex  v. 
Stratton,  Douglas,  240. 

(Z)  Vide  c.  25.  Sect.  2.  SECONDLY,  That  where  an  indictment  of  a  capital 
sect.  70, 71.        crime  is  abated,  for  a  misnomer  of  the  defendant's  (1)  christian 

(m)  Sum.  243.  ,  -.i  t        •         i  •  i  i  •  i       • 

2  Hale,  176.  name,  the  court  will  not  dismiss  him,  but  cause  him  to  be  in- 
238.  dieted  de  novo  (m)  by  his  true  name,  and  arraign  him  again  on 
"72'"  ^^^'  ^"^^  "®^^  indictment.  For  I  take  it  to  be  settled  (n)  at  this  day, 
(n)  Vide  c.  23.  that  regularly  a  defendant  shall  not  be  dismissed  for  an  insuffi- 
sect.  4. 133.  ciency  in  an  indictment  or  an  appeal  tor  a  capital  crime. 

c.  25.  sec.  9, 10. 

11  Con.     11  H.  4.  41.     Fitz.  Misno.  18.     Corone,  88.    B.  Misno.  23.     State  Tr.  51.  the  Earl  of 

Banbury's  case.     See  the  books  cited  c.  23.  sect.  11.     4  Coram.  329. 

Sect,  3.  Thirdly,  That  a  defendant  appearing  gratis,  and  by 

(0)  Adj.  Trin.     attorney  to  an  information,  may  (0)  plead  a  misnomer  in  abate- 

^  H^w^'h^'"^    ment,  as  well  as  if  he  had  appeared  in  proper  person;  for  if  he 

est  y.       ^^  ^^^  ^1^^  person  intended,  the  attorney-general  may  reject  the 

plea  and  sign  judgment  on  a  nihil  dicit.     But  if  he  accept  the 

plea,  he  thereby  admits  him  that  pleads  it  to  be  the  person  conr 

cerned  to  make  a  defence,  and  therefore  shall  not  afterwards  say 

that  it  doth  not  appear  but  that  the  plea  might  be  put  in  by  a 

stranger. 

Foster,  16.  Sect.  4.  Fourthly,  That  a  plea  in  abatement  of  the  jurisdic- 

tion must  be  pleaded  before  the  general  issue. 

Sect,  5.  By  4  &  5  Ann.  c.  l6.  s.  11.  "  No  dilatory  plea  shall 
*'  be  received  in  any  court  of  record  unless  the  party  offering  such 

"  plea 
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*'  plea  do,  by  affidavit,  prove  the  truth  thereof,  or  shew  some 
"  probable  matter  to  the  court  to  induce  them  to  believe  that  the 
"  fact  of  such  dilatory  plea  is  true." 

Sect.  6.  And  therefore  it  seems  that  a  plea  in  abatement  in  an  Stra.  iiei. 
information  quo  warranto  ought  to  be  verified. 

Sect.  7.  It  seems  also  that  it  is  not  necessary  to  verify  a  plea 
in  abatement  of  an  indictment  of  high  treason  on  a  trial  at  bar, 
but  that  on  an  indictment  in  the  ordinary  course  it  must  be  3  Burr.  1617. 
verified. 


CHAP.  XXXV. 

OF  THE  PLEA  OF  AUTREFOITS  ACQUIT. 

Jr  LEAS  in  chief  are  either,  in  bar ;  or,  the  general  issue. 

As  to  Pleas  in  Bar,  having  shewn  already,  what  pleas  of  this 
kind  to  an  appeal  are  good,  which  shew  that  the  plaintiff  had  never 
any  right  to  bring  it  {a):  and  where  a  retraxit,  nonsuit,  discon-  (a)Ch. 23 
tinuance,  or  abatement,  of  one  appeal  may  be  pleaded  in  bar  of  ^^^^-  ^^^• 
another  (6) :  and  where  the  bringing  of  an  appeal  against  one  (6)  Sect.  I3i  to 
person  will  be  a  bar  to  a  subsequent  one  against  another  person  ^^3. 
not  named  in  the  first  (f)  :  and  where  a  release  will  bar  an  ap-  (c)  Sect.  134. 
peal  {d):  and  where  an  appellant  may  be  barred  as  to  one  ap-  Y^c^^^'}^^' 
pellee,  and  continue  his  suit  against  the  rest  {e):  and  what  pleas  ( /•)  Sect.  i37, 
of  this  kind  are  consistent  with  the  general  issue  {f)  :  and  what  (g)  Ch.  26. 
is  a  good  plea  in  bar  to  an  information  (g) :  ^'  ^*»  ^^* 

I  shall  in  this  place  only  consider, 

1 .  The  plea  of  autrefoits  acquit. 

£.  The  plea  of  autrefoits  attaint,  or  convict. 

3.  The  plea  of  a  pardon. 

And  First  of  the  plea  of  autrefoits  acquit. 

Sect.  1.   The  plea  of  autrefoits  acquit  is  grounded  on  this  (hys.'P.C. 

maxim,  (h)  that  a  man  shall  not  be  brought  into  danger  of  his  i05. 

life  for  one  and  the  same  offence,  more  than  once.    From  whence  ^^J^^^^'  '^'  ^^ 

it  is  generally  taken,  by  all  the  books,  (i)  as  an  undoubted  conse-  9  h.  7. 19. 

quence,  that  where  a  man  is  once  found  "  not  guilty"  on  an  in-  F.  Pard.  3. 

dictment  or  appeal  free  (k)  from  error,  and  (/)  well  commenced  f^.^gr^''  ^* 

before  any  (m)  court  which  hath  jurisdiction  of  the  cause,  he  may,  b.  Corona,  11. 

by  the  common  law,  in  all  (n)  cases  whatsoever  plead  such  ac-  Crompton,  111. 

auittal  (OSeetheau- 
quitcai  tliorities  cited  to 
all  the  other  parts  of  this  chapter,  and  5  E.  3.  *25.     (k)  Infra,  sect  8.    (0  Infra,  9.     (w)  IiilVa,  10. 
(n)  25  E..3.  44.     Ab.  F.  Corone,  136.    41  Assize,  9.     Ab.  F.  Corone,  220.    B.  Corone,  120.     2  Leo- 
nard, 161.    Infra,  sect,  14,  Ip.    47  E.  3.  16.    Ab.  F.  Corone,  104.    B.  Appeal,  14. 

ll2 
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The  several 
heads  under 
which  this  title 
is  considered. 


quittal  in  bar  of  any  subsequent  indictment  or  appeal  for  the 
same  crime. 

But  for  the  more  distinct  understanding  hereof  I  shall  particu- 
larly consider, 

1.  How  far  he  who  pleads  this  plea  must  be  ready  to  produce 
the  record  of  his  former  acquittal. 

2.  Where  a  variance  between  the  record  of  the  former  ac- 
quittal and  the  indictment  or  appeal  to  which  it  is  pleaded,  may 
be  helped. 

J.  How  far  other  discharges  of  a  former  prosecution  have  the 
same  effect  as  an  acquittal  by  verdict. 

4.  How  far  it  is  necessary  that  the  indictment  or  appeal  in  the 
record  of  acquittal  be  free  from  error  and  well  commenced. 

5.  Whether  an  acquittal  in  any  court  which  has  a  jurisdiction 
be  sufficient  for  this  purpose. 

6.  How  far  an  acquittal  of  a  person  aS  principal  will  bar  a  sub- 
sequent prosecution  against  him  as  accessary ;  et  t  converso,  how 
far  an  acquittal  of  a  man  as  accessary  will  bar  a  prosecution 
against  him  as  principal. 

7.  How  far  the  law  is  altered  in  these  respects  as  to  an  indict- 
ment of  death,  by  3  Hen.  7.  chap.  1 . 

As  to  the  first  particular,  viz.  How  far  he  who  pleads  this  plea 
must  be  ready  to  produce  the  record  of  his  former  acquittal. 

(o)  s.  P.  C.  105.       Sect.  2.  1  take  it  to  be  (o)  agreed,  that  such  plea  being  a  plea 

Sum.  245.  ill  ijar,  and  the  record  not  in  the  custody  of,  nor  the  property  of, 

him  that  pleads  it,  there  is  no  need  to  plead  with  a  profert  sub 
pede  (1)  sigilli;  (/))  but  the  defendant  shall  have  a  (</)  day  given 
him  to  bring  it  in.  And  there  is  in  Brook  a  note  of  a  (r)  case  in 
the  time  of  Edward  the  Third  wherein  a  plea  of  autrefoits  acquit 
was  disallowed,  because  the  defendant  shewed  forth  the  record 
when  he  pleaded  it ;  and  the  book  gives  this  reason, "  That  the 
"  record  ought  to  come  before  the  court  by  writ." 

of  Pardon.     (7)  Co.  Lift.  128.     F.  Corone,  23i2.     (r)  B.  Corone,  218.     But  26  Assize,  15.     Ab.  F. 

Coronc,  189.     11  H.  4.  41.     Ab.  F.  Mod.  de  Fails,  128.     B.  Cor.  29.     9  H.  7. 19.    Ab.  B.  App.  89. 

seem  contrary. 

(s)  2  Keble, 
705. 


2  Hale,  241. 

243. 

F.  Coronc,  33. 

F.  Mon.  de 

Faits,  33. 

Rastal,  385. 

seems  contrary 

(p)Co.  Litt. 

128. 

See  the  chapter 


As  to  the  second  particular,  viz.  Where  a  (s)  variance  between 
the  record  of  the  former  acquittal,  and  the  indictment  or  appeal 
to  which  it  is  pleaded,  may  be  helped. 

Sect.  3.  I  take  it  to  be  clear,  that  if  the  nature  of  the  crime  be 

in  {t)  substance  the  same,  a  variance  may  generally  be  helped  by 

sinrmar^  246?  proper  (u)  averments.     And  therefore  if  a  man  be  named  in  the 


(t)  14  H.  7.  2. 
S.  P.  C.  168. 
(u)  S.  P.  C.  105. 


See  Cogan's 
case,  Cases 
Crown  Law,  355. 

(1)  The  Pes  Sigilli  is  thus  described  by  Lord 
Hale.  "  The  great  seal,"  he  says,  "  ordinarily  con- 
"  sists  of  two  impressions,  the  one  the  very  great 
"  seal  itself,  with  the  king's  effigies  enstarapt  on  it, 
"  the  other  is  commonly  cajled  j>€S  sigilli,  and  some- 


first 


times,  in  our  old  books,  le  targe,  which  is  the 
impression  of  the  kmg's  arms  in  the  figure  of  a 
target,  which  is  used  in  matters  of  smaller  mo- 
ment as  certificates,  which  are  usually  pleaded 
sub  pede  Sigilli.>'-^H.  P.  €.  p.  17J.) 
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first  record  yeoman,  and  in  the  second  gentlemen,  yet  it  seems  (2)  (a;)KeiIway,58. 
clear,  that  he  may  make  good  the  variance,  with  an  averment  that 
he  only  was  meant  under  each  addition. 

Also  if  a  man  be  acquitted  of  an  indictment  or  murder  or  rob- 
bery cujusdam  (y)  ignoti,  and  afterwards  arraigned  on  an  indict-  {y)  Sup.  c.  25. 
ment  for  the  same  fact,  describing  the  person  killed  or  robbed  by  s-  ''^• 
his  proper  name,  yet  it  hath  been  holden,  (2)  that  he  may  plead  (s)  Keilw.  25. 
the  acquittal  in  bar,  averring  that  both  the  indictments  are  for  the  ^^^'  ^^^'-.tg 
very  same  felony.  * 

Also  if  the  person  killed  be  described  by  his  proper  name  and  («)  26  Ass.  15. 
surname  in  the  first  indictment,  and  by  the  same  christian  but  by  p^cormie'^98.  * 
a  different  surname  in  the  second,  yet  it  hath  been  («)  adjudged,  Cromp.  112. 
that  he  may  plead  an  acquittal  on  the  first  in  bar  of  the  second  S.  P.  C.  105. 
indictment  averring  that  the  person  so  differently  named  was  one  ^^^^'^'"^^^ 
and  the  same  person.     But  it  seems  {b)  adviseable  in  such  case  Ab.  F.  Mon.  de 
to  add  a  further  averment,  that  the  person  killed  was  known  as  ^a'ts,  128. 
well  by  the  name  in  the  first,  as  by  that  in  the  second  indictment,  ^'  (^^^^^^^\g^' 
for  if  he  were  never  known  by  the  name  in  the  first  indictment,  I  1  RoII,  gee, 
much  question  whether  the  defendant  could  be  found  guilty  upon  (b)  Sum.  246. 
it ;  and  if  he  could  not,  it  seems  plain  that  his  life  having  never  crrrapt*on,^i*l2. 
been  in  danger  by  it,  the  acquittal  upon  it  (c)  cannot  be  any  bar  (c)Sub.  sect.  1. 
to  a  subsequent  indictment.  *  &  infra»  s.  8,  9, 

But  if  there  be  no  other  variance  between  the  first  and  second  (d)  Dyer,  285. 
indictment  but  only  as  to  the  (d)  times  when  the  crime  is  alleged  ?"u  T^'^oa? ^^* 
to  have  been  committed,  or  as  to  the  (e)  places  being  both  in  the  22  Assize,  55. 
same  county,  there  is  no  doubt  but  that  regularly  it  maybe  helped  Ab. F.Cor.i79. 
by  an  averment  that  the  felony  in  both  is  one  and  the  same,  be-  ^'  ^  ^'  ^®^- 
cause  neither  the   time  nor  place  laid  in  an  indictment,  &c.  are  ah.  B.  Cor.  29. 
material  upon  evidence,  so  that  the  defendant  be  proved  guilty  A^ariance,  3i. 
at  any  other  (f)  time  before  the  indictment,  or  at  any  other  ?!*.^^°";j^® 
place  (g)  within  the  county.     And  it  is  holden  by  (A)   Staund-  25  Edw.  3.  44. 
forde,  that  an  acquittal  of  murder  in  one  county  may  be  pleaded  Ab.F.  Cor.  i36. 

in  bar  of  a  subsequent  indictment  in  another  county  for  the  same  i,^^^^^^^'  ^^'  ^ 
J  ^  -^  Ab.F.  Cor.  166. 

murder.  Crompton,  112. 

(e)  Sum.  246.     2  Hale,  245.    S.  P.  C.  105,  106.'   (/)  Summary,  264.     Salkeld,  288.     (g)  See  the 
chapter  of  Evidence;  and  Summary,  264.    (/^)  S.  P. C.  105.     See  Cromp.  12. 

But  this  seems  questionable,  because  all  indictments  are  local; 
and  therefore  if  the  first  were  laid  in  an  improper  county,  the 
defendant  could  not  be  found  guilty  upon  it,  and  consequently 
was  in  no  danger  of  his  life,  and  therefore  (i)  cannot  plead  an  ac-  (i)  Vide  sect.  i. 
quittal  upon  it  in  bar  of  a  subsequent  indictment  in  the  proper  fi>9>io. 
county.     But  if  the  first  indictment  were  in  the  proper  county, 
the  second  cannot  but  be  in  an  improper  one,  and  consequently  the 
defendant,  not  being  liable  to  be  found  guilty  upon  it,  cannot  be 
said  to  be  reduced   by  it  to  the  inconvenience  of  being  twice 
brought  into  danger  of  his  life  for  one  and  the  same  oflfence,  the 
avoiding  of  which  inconvenience  (k)  seems  the  chief  inducement  (/c)  Sup.  sect.  i. 
for  which  the  law  allows  the  plea  of  autrefoits  acquit.  ^>  ^'  ^^' 

Sect.  4.  But  if  a  man  steal  goods  in  one  county,  and  then  carry  (i)  Sup.  c.  23. 

them  into  another,  in  which  case  it  is  certain  (/)  that  he  may  be  s^ct.  47.  c.  25. 

indicted  and  found  guilty  in  either,  it  seems  very  reasonable,  that  3.^1.  c.  19" 

an  p.  151. 
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(j?i) 41  Assize, 9.  ail  acquittal  in  the  one  county  for  such  stealing  may  (m)  be  pleaded 

E.  Corone,  220.  \y^  j^^r  ^f  ^  subsequent  prosecution  for  the  same  stealing  in  ano- 
do"ubtfd,'s.  P.  ^^^*'  county,  because  the  defendant  may  be  altogether  as  well 
C.  105, 106.  convicted  in  the  one  county  as  in  the  other ;  and  therefore  if  he 
Summary,  246.  could  uot  bar  the  secoud  prosecution  by  the  acquittal  on  the  first, 
B^^rone'  139!  ^^^  ^^^^  would  be  twice  in  danger  from  that  which  is  in  truth  but 
4  H.  7.  5.  one  and  the  same  offence,  and  only  considered  as  a  new  one  by  a 

F.  Corone,  62.  mere  fiction  or  construction  of  law,  which  shall  hardly  {n)  take 
sect.  13.  and  *  p^ace  against  a  maxim  made  in  favour  of  life.  And  as  to  the  (0) 
c.  19.  sect.  25.  objection,  that  the  jurors  of  the  one  county  can  take  no  manner 
and  c.  29.  s.  35.  of  conusance  of  what  is  done  in  the  other,  and  consequently  can- 
F.Coronc  26.    "^^  ^'T  whether  the  felony  whereof  the  party  is  indicted  in  the 

second  county  be  the  very  same  with  that  of  which  he  is  acquitted 

in  the  first,  it  may  be  answered,  that  it   appears  from  the  old 

books,  that  anciently  the  judges  often  satisfied  themselves  of  the 

truth  of  an  averment  that  the  offences  in  both  indictments  were 

(p)  26  Ass.  15.   the  same,  by  (p)  witnesses,  or  by  an  (q)  inquest  of  ofl[ice,  without 

B'^Cor^QS^^^   putting  it  to  a  trial  by  jury,  upon  an  issue  joined,  on  the  denial 

41  Assize,  9.       thereof  by  the  prosecutor,  which  seems  (r)  to  have  been  of  later 

Ab.F.Cor. 220.  years  the  usual  method.     But  granting  that  it  is  to  be  tried  by 

^A.  v^^'  ^?^^    such  jury,  I  do  not  see  how  it  follows,  that  because  they  cannot 

Ab.  t.Cor.  166.  •''  \     r        \  •^  C  r  1  r      ^      ' 

See  sect.  6.        convict  a  detendant  upon  evidence  01  a  tact  done  out  or  their 
(r)  9 II.  7. 19.    own  county,  therefore  they  cannot  collaterally  inquire  whether  an 
Ab.  B.App.89.  offence  laid  in  their  own  county  be  in  substance  the  same  with 
that  done  in  another,  since  it  cannot  be  denied  but  that  in  abun- 
dance of  cases  a  jury  of  one  county  may  receive  evidence  of  facts 
done   in  another.     To  which  may  be  added,  that  in  the  Year- 
(s)  Vide B.  Cor.  book  of  4  Hen.  7.  pi.  5.  which  is  the  (5)  chief  authority  for  the 
139.  or  140.       contrary  opinion,  it  is  admitted  that  an  acquittal  of  an  appeal  of 
S.  P.^C.'^ioe. '    larceny  in  the  one  county,  may  be  pleaded  in  bar  of  a  subsequent 
Summary, 246.    appeal  in  the  other;  because  such  an  appeal  intitles  the  plaintiff 
2  Plaie,  245.       to  a  restitution  of  the  goods,  whereof  being  once  barred  he  is 
barred  for  ever.     But  granting  this  to  be  a  good  reason,  which 
yet  it  seems  difficult  to  make  out,  the  very  same  may  be  said  at 
(0  Vide  sup.      this  day  as  to  an  indictment,  which,  since  (t)  21  Hen.  8.  c.  11. 
c.  23.  sect.  55,    intitles  the  prosecutor  to  a  restitution  also.     Besides,  taking  the 
^'  law  as  it  stood  formerly,  why  may  not  a  jury  of  one  county  try 

whether  a  felony  therein  indicted  be  the  same  whereon  the  party 
was  before  acquitted  in  another  county,  in  the  case  of  a  second 
indictment,  as  well  as  of  a  second  appeal  f 

(u)  2  Rich.  3.         Sect.  5.  It  seems  (m),  that  it  is  no  plea  to  an  appeal  of  larceny, 

14.  a.  that  the  defendant  hath   been  found  not  guilty  in  an  action  of 

Vidl^nTra  ^^^  trespass  brought  against  him  by  the  same  plaintiff  for  the  same 

c.  36.  sect.'  7.  goods  ;  for  larceny  and  trespass  are  entirely  different. 

(i)  Co.Litt.i46.       Also  it  seems  a  general  (x)  rule,  that  a  bar  in  action  of  an  infe- 

2  Rich.  3. 14,     rior  nature  will  not  bar  another  of  a  superior. 

15. 

(7/)  3  Inst.  213.        Yet  it  seems,  (y)  that  an  acquittal  in  an  indictment  of  murder 

Summary,  246.   will  be  a  good  bar  of  an  indictment  of  petit  treason,  because  both 

Foster^'''95^*       offences  are  in  substance  the  same. 

(z)  S.  P.  C.  105.  But  it  is  clear,  that  an  acquittal  of  one  felony  is  (2)  no  manner 
Summary,  244.  of  bar  to  a  prosccution  for  another  in  substance  different,  whether 
B.  Corone,  11.     committed  before  or  at  the  same  time  with  that  of  which  he  is 

acquitted ; 
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acquitted;  and  therefore  if  a  man  commit  a  burglary,  and  steal 
the  goods  of  A.  and  B.  and  be  indicted  for  the  burglary  and  steal- 
ing the  goods  of  A.  and  acquitted,  it  hath  been  adjudged,  (a)  that  (a)KeIy.30.52. 
he  cannot  plead  such  acquittal  to  an  indictment  for  stealing  the 
goods  of  B.  But  it  seems  agreed,  that  he  may  plead  it  to  a 
second  indictment  for  the  burglary  (1). 

As 


(1)  Tlie  cases,  however,  in  which  this  doctrine 
was  established  have  been  since  denied  to  be  law 
in  a  case  of  Vanderconi  and  Abbott.  The  prisoners 
were  indicted  for  burglariously  breaking  and  enter- 
ing the  dwelling-house  of  JMerial  Nevill  and  Ann 
Nevill,  &c.  with  intent  to  steal  their  goods  therein 
being;  to  which  they  pleaded  autrefoits  acquit  upon 
a  former  indictment,  charging  tiie  same  facts,  with 
this  ditference,  that  instead  of  the  breaking,  &c. 
being  laid  with  intent  to  steal,  &c.  the  indictment 
charged  an  actual  stealing  of  certain  goods  of  Merial 
Nevill,  and  certain  other  goods  of  Ann  Nevill,  and 
certain  other  goods  of  one  Susanna  Gibbs,  and  con- 
cluding with  an  averment  of  the  identity  of  the  per- 
sons, and  that  the  two  indictments  were  for  the 
same  burglary.  The  case  was  argued  upon  de- 
murrer before  all  the  judges,  and  they  unanimously 
held  the  plea  bad  :  the  grounds  of  which  judgment 
were  afterwards  stated  by  Buller,  J.  at  the  Old 
Bailey,  in  June,  1796.  He  began  by  observing 
that  on  the  part  of  the  prisoners  it  was  contended, 
that  as  the  dwelling-house  mentioned  in  the  two 
indictments,  and  the  times  mentioned  in  each 
when  the  offence  was  committed,  were  the  same, 
therefore  the  offence  was  the  same,  and  the 
acquittal  on  the  former  indictment  a  bar  to  the  pre- 
sent. And  further,  that  burglary  was  defined  to  be 
a  felonious  breaking  and  entering  of  a  mansion- 
house  in  the  night-tin;e,  to  be  completed  by  felony 
or  an  intention  to  commit  it ;  and  that  two  cases 
in  Kelynge  were  relied  on  in  support  of  the  plea  of 
autrefoits  acquit.  (After  stating  the  two  indict- 
ments he  proceeded)  ;  The  question  is.  Whether 
the  several  offences  described  in  the  two  indict- 
ments can  be  said  to  be  the  same  ?  That  there  was 
only  one  act  of  breaking  the  house,  and  a  felony 
committed  only  at  one  time,  must  on  this  record 
be  taken  to  be*^clcar;  but  that  does  not  decide  the 
question. 

The  crime  of  burglary  is  of  two  sorts,  1  st,  break- 
ing and  entering  a  dwelling-house  in  the  night-time, 
and  stealing  goods  there  :  2d,  breaking  and  enter- 
ing a  dwelling-house  in  the  night-time  with  an  in- 
tent to  commit  a  felony,  though  that  felony  be  not 
committed.  The  circumstance  of  breaking  and  en- 
tering the  dwelling-house  is  common  and'essential 
to  both,  but  it  does  not  of  itself  constitute  the 
crime  in  either  ;  for  there  must  be  a  felony  com- 
mitted or  intended,  without  one  of  which  the  crime 
of  burglary  does  not  exist :  and  these  offences  are 
so  distinct  in  their  nature,  that  evidence  of  one  will 
not  support  an  indictment  for  the  other.  For  ex- 
ample, if  a  man  be  indicted  for  breaking  and  en- 
tering a  house  in  the  night  and  stcalint:  eoo^s  there, 
evidence  that  he  broke",  &c.  and  intended  to  steal 
goods,  or  to  commit  any  other  felony,  would  not 
support  the  indictment.  "'  In  the  case  of  the  present 
prisoners,  the  evidence  applicable  to  the  indict- 
ment ijow  depending,  which  is  for  breaking,  &c. 
^'ith  intent  to  steal,  was  not  evidence  to  prove  the 
first  indictment  for  breaking,  &:c.  and  stealing  goods. 
Then  if  the  crimes  are  so  diitinct  that  evidence  of 


one  will  not  support  the  other,  it  is  inconsistent 
with  reason  to  say  that  they  are  so  far  the  same, 
that  an  acquittal  of  one  shall  be  a  bar  to  a  prose- 
cution for  the  other.  Neither  do  legal  authorities 
support  such  a  proposition.  The  two  cases  quoted 
on  behalf  of  the  prisoners  were  Turner's  Case,  Kel. 
30.  and  Jones  and  Beaver's  case,  Kel.  52.  William 
and  James  Turner  were  indicted  for  burglary  in 
breaking  and  entering  the  dwelling-house  of  Mr. 
Tryon  in  the  nigiit,  and  stealing  therein  a  large 
sum  of  money  ;  on  which  James  was  found  guilty, 
but  William  was  acquitted.  Afterwards,  there 
being  strong  evidence  that  Willinm  was  concerned 
in  the  same  burglar}^  and  there  being  £47.  of  the 
money  of  one  Hill,  a  servant  of  Mr.  Tryon,  stolen 
at  the  same  time,  which  was  not  laid  in  the  former 
indictment,  it  was  intended  to  indict  him  a  second 
time  for  the  burglary  in  breaking,  &c.  the  house  of 
Mr.  Tryon,  and^stealing  the  £47.  of  the  money  of 
Hill.  But  it  was  agreed,  savs  the  reporter,  that 
William  Turner  could  not  be  indicted  again  for  the 
same  burglary,  though  he  might  be  indicted  for 
felony  for  stealing  the  money  of  Hill. 

That  case  was  no  solemn  judgment;  for  the  pri- 
soner was  not  indicted  a  second  time  for  the  bur- 
glary. It  was  merely  a  direction  from  the  judges 
to  the  officer  of  the  court  how  to  draw  the  second 
indictment ;  and  it  proceeded  upon  a  mistake,  as  I 
shall  presently  shew.  If  the  judges  in  that  case 
exercised  a  little  lenity  before  the  indictment,  which 
might  more  properly  have  been  done  after  a  con- 
viction, much  censure  could  not  fall  on  them.  But 
they  proceeded  on  the  ground  that  the  prisoner 
having  been  indicted  for  burglary  in  breaking  the 
house  of  Mr.  Tryon,  and  stealing  his  goods,  and  ac- 
quitted thereof,  he  could  not  be  indicted  again  for 
the  same  burglary,  for  breaking  the  house  ;  though 
he  might  be  indicted  for  felony  for  stealing  the 
money  of  Hill  ;  for  they  were  several  felonies,  and 
he  was  not  indicted  for  that  felony  before.  And 
he  was  indicted  accordingly.  In  that  case  the 
judges  went  on  the  idea  that  the  breaking  the  house 
and  the  stealing  the  goods  were  distinct  offences,  and 
that  breaking  the  house  only  constituted  the  crime 
of  burglary  ;  which  was  a  manifest  mistake.  The 
burglary  consisted  of  breaking  the  house  and  steal- 
ing the  goods  ;  and  if  the  stealing  the  goods  of  Hill 
M'ere  a  distinctfelonj'  from  that  of  stealing  the  goods 
of  Tryon  (which  they  admitted  it  to  be,)  the  burgla- 
ries from  necessity  could  not  be  the  same.  In  that  case 
the  fact  was,  that  the  prisoner  broke  the  house  of 
Tryon,  and  stole  the  money  both  of  Tryon  and  of  Hill 
at  the  same  time.  He  had  been  tried  for  breaking 
the  house  and  stealing  the  money  of  Tryon,  and* 
might  have  been  convicted  if  the  prosecutor  had 
used  due  diligence  about  his  evidence  ;  so  that  the 
prisoner's  life  had  been  in  jeopardy  ;  but  still  the 
judges  held  that  he  might  be  tried  for  the  other 
part  of  the  same  act,  viz.  stealing  the  money  of 
Hill.  If  no  money  of  Tryon's  had  been  in  the 
house  or  been  stolen,  probably  the  question  never 
would  have  arisen  in  Turner's  case ;  for  then  the 
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As  to  the  third  particular,  viz.  How  far  other  discharges  of  a 
legal  prosecution  have  the  same  effect  as  an  acquittal  by  verdict. 

iso^ilf''^^^'  'S'ec^  6.  Having  shewn  already  in  the  (h)  chapter  of  Appeals* 
(c)  11^.4.41.  how  far  the  discharge  of  one  appeal  will  bar  another,  I  shall  only 
Ab.  F.  Mon.  de  add  in  this  place,  that  notwithstanding  the  (c)  allowance  of  a  par- 
Faits,  128.  don,  or  any  other  bar  of  one  indictment,  seems  to  be  pleadable  in 

B.Appe"?,  33!  ^^^  ^^  another,  and  by  the  like  reason  whatever  hath  been 
B.  v^ariance,3i.  allowed  a  good  bar  of  one  appeal  may  be  pleaded  in  bar  of  an- 
VideS.P.C.106.  other: 


Yet  it  seems,  that  no  other  discharge  of  an  indictment  will  bar 

an  appeal,  and  no  other  discharge  of  an  appeal  will  bar  an  indict- 

(d)  2  Hale,  246.  ment,  but  only  an  (d)  acquittal  by  battle,  or  an  acquittal  by  verdict 

fr{s'pci69   ^"  ^^^  general  issue,  finding  the  defendant's  (e)  innocence ;  as 

where  it  linds  him  not  guilty  on  such  an  issue,  on  an  indictment 

(/)3Inst.2i3.  or  appeal  of  any  felony  whatsoever:  or  where  it  finds  him  (  f) 

Crompton,  111.  -j,^^    r- 1  -i  j  /•      7      j  -    ^    ^       •  •     i -"^  "^ 

4  Coke,  46.        g""ty  or  homicide  se  dejendendo,  or  per  injortumum,  on  an  indict- 
ment of  murder. 

(iO  Dyer,  120.        But  it  hath  been  adjudged,  (g)  that  where  a  demurrer  by  an 
Crompton,  112.   appellant  to  a  tender  of  battle  of  a  plea,  hath  been  adjudged 

against  him,  yet  the  appellee  may  be  afterwards  arraigned  at  the 

suit  of  the  king. 

Sect. 


first  indictment  would  have  been  wholly  inap])lica- 
ble  to  the  facts  of  the  case,  and  the  prisoner  in  no 
danger  at  all  upon  it :  but  that  circumstance  could 
not  vary  the  law  of  the  case  ;  and  the  opinion  cer- 
tainly proceeded  from  the  want  of  adverting  to  what 
was  necessary  to  constitute  the  crime  of  burglary. 
The  case  of  Jones  and  Beaver  proceeded  wliolly  on 
that  of  Turner :  and  if  the  foundation  fail,  that  case 
must  also  fiiil. 

Tliere  the  prisoners  were  indicted  for  burglary 
and  stealing  the  goods  of  Lord  Cornbury  ;  and  being 
acquitted,  were  afterwards  indicted  for  the  same 
burglary  in  breaking,  &c.  and  stealing  the  goods  of 
Mr.  Nunnesy  :  and  it  was  agreed,  that  being  ac- 
quitted once,  they  could  not  be  indicted  again  for 
the  same  burglary  ;  but  that  they  might  be  indicted 
for  stealing  the  goods  of  N.  (according  to  Turner's 
case).  But  authorities  are  not  wanting  to  shew  the 
principle  and  foundation  on  which  a  plea  of  autre- 
foits  acquit  is  to  be  sustained.  (He  then  referred 
to  2  Hawk.  c.  35.  s.  3.  Fost.  361.  2.  and  Rex  v. 
Pcdley,  B.  R.  Tr.  1782.)  These  establish  the  prin- 
ciple, that  unless  the  first  indictment  were  such  as 
the  prisoner  might  have  been  convicted  upon  by 
proof  of  the  facts  contained  in  the  second  indict- 
ment, an  acquittal  on  the  first  indictment  can  be 
no  bar  to  the  second.  To  apply  that  principle  to 
tlie  present  case;  thefirstindiciment  was  for  break- 
ing and  entering  the  house  and  stealing  the  goods : 
if  it  were  proved  on  that  indictment  that  the  pri- 
soners broke  and  entered  the  house  with  intent  to 
steal  the  goods,  but  had  not  stolen  them,  (which 
are  the  facts  contained  in  the  present  indictment,) 
they  could  not  have  been  convicted  on  that  indict- 
ment by  such  evidence.  They  have  not  been  tried, 
nor  were  their  lives  ever  in  jeopardy  for  this  of- 
fence, which  is  for  breaking  the  house  with  intent 
to  steal  the  goods.  For  these  reasons  the  judges 
are  unanimously  of  opinion  that  the  plea  is  bad ; 
that  there  umst  be  judgment  for  the  crown  on  the 


demurrer  ;  and  that  the  prisoners  must  take  their 
trial  upon  the  indictment  now  depending,     (2  E. 
P.  C.  519.)     To  this  case  Mr.  E.  in  a  note,  adds 
a  quaere  upon  the  defniitionof  burglary  as  stated  by 
Mr.  J.  BuUer,  namely,  whether  the  definition  of 
the  crime  be  not  solely  resolvable  into  the  breaking 
and  \dth  intent  to  commit  felony,  of  which  the  actual 
commission  is  such  strong  presumptive  evidence, 
that  the  law  has  adopted  it  and  admits  it  to  be 
equivalent  to  a  charge  of  the  intent  in  an  indict- 
ment ;  if  this  reasoning  be  correct,  then  the  plea  of 
autrefoits  acquit  ought  in  the  above  case  to  have 
availed  the  prisoners.  And  indeed  it  does  seem  that 
they  were  twice  tried,  against  the  principle  of  law, 
for  what  was  substantially  the  same  burglary  :  the 
true  definition  of  burglary  being  the  breaking  and 
entering  the  dwelling-house  in  the  night-time,  with 
intent  to  commit  a  felony  therein.     It  is  sufficient 
in  the  indictment,  and  the  practice  now  is,  to  charge 
the  breaking  to  be  with  intent  to  steal  the  goods 
then  there  being  :  and  if  goods  are  actually  stolen, 
to  add  a  further  charge  of  stealing  them.     If  the 
first  indictment  in  the  above  case  had   been   so 
framed,  it  is  presumed  it  would  have  been  a  bar 
to  the  second,  for  the  burglary ;  though  it  would 
have   been    no  bar  to   a   second  indictment  for 
the  larceny,  agreeable  to  the  above  dictum  of  Haw- 
kins.    It  may  be  here  remarked  that  there  is  this 
anomaly   in  an  indictment  for  burglary,  that  it 
may  in  one  count  contain  two  distinct  common  law 
felonks,  namely,  burglary  and  larceny ;  and  a  pri- 
sonernfjr  be  acquitted  of  the  one  and  found  guilty 
of  the  other.     Thus  he  may  be  acquitted  of  the 
burglary  and  found  guilty  of  the  larceny,  or  if  no 
larceny  be  committed,  he  may  be  acquitted  of  that 
charge  and  found  guilty   of  the  burglary,  if  the 
breaking  and  entering,  &c.  be  charged  and  proved 
to  be  with  the  felonious  intent  to  steal,  although  no 
actual  larceny  took  place. — See  2  East,  tit.  "  Bur- 
glary," and  1  H.  P.  C.  560. 
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Sect,  7.  It  is  said  by  Sir  Matthew  Hale  in  the  (h)  chapter  of  (A)  Sum.  245. 
Autrefoits  acquit,  that  an  acquittal  by  battle  in  an  appeal  is  no  ^  Hale,  249. 
bar  of  au  indictment.     But  I  find  no  other  authority  to  this  point 
but  a  note  in  Fitzherbert  {i)  of  a  case  to  this  purpose  in  the  time  (i)  F.Cor.  37b. 
of  king  Edward  the  Second.    To  which  it  may  be  answered,  that 
this  matter  is  only  spoken  of  incidentally,  and  not  adjudged  ;  and 
that  Staundforde  in  the  same  place  (k)  where  he  cites  it,  makes  a  (k)  S.P.C.  106. 
qutcre,  whether  it  be  law  or  not.     And  it  is  expressly  holden  by 
Bracton,  (/)  that  an  appellee  who  vanquishes  the  appellant  in 
battle,  shall  go  quit  not  only  from  all  other  appeals,  '*  but  also  (0  Lib.  3.  c  19. 
**  from  the  suit  of  the  king ;  because  by  this  he  clears  his  inno-  f^}'^'     ^^^ 

,  .  ,1      •        1        ^^  -rill  1  •  If  W  Sum.  200. 

'*  cence  agamst  ail,  m  the  same  manner  as  ir  he  had  put  himselr  2  Hale,  233, 
**  upon  his  country,  and  his  country  had  acquitted  him."     Also  it  234. 
is  admitted   by  Sir  Matthew  Hale  in  the  (w)  chapter  of  Indict-  J^^^H^'"^'^^' 
ments  that  if  an  approver  be  vanquished  in  battle  joined  on  his  g^  h.  6.  34. 
appeal,  he  shall  be  hanged,  and  the  appellee  discharged  without  S.  P.  C.  I68. 
being  arraigned  at  the  suit  of  the  king.     Also  it  hath  been  (w)  ^^^-^'r^l'^' 
adjudged,  that  upon  such  a  vanquishment,  the  appellee  is  intitled  Sup. C  23.  sect, 
to   his  damages   against  the  appellant,  as   being  legitimo  modo  140. 
acquietatuSy  which  seems  (0)  necessarily  to  imply  that  he  is  finally  ^^  ^'     „  ^^^' 
acquitted  as  well  against  the  king  as  against  the  party.  340] 

As  to  the  fourth  particular,  viz.  How  far  it  is  necessary  that  the 
indictment  or  appeal  in  the  record  of  acquittal  be  free  from  error 
and  well  commenced. 

Sect.  8.  I  take  it  to  be  settled  (f)  at  this  day,  that  {q)  wherever  (p)  4  Coke,  45. 
the  indictment,  or  appeal,  whereon  a  man  is  acquitted,  is  so  far  gulnmar    244 
erroneous  (either  for  want  of  substance  in  setting  out  the  crime,  245. 
or  of  authority  in  the  (r)  judge  before  whom  it  was  taken),  that  2  Hale,  248. 
no  good  judgment  could  have  been  given  upon  it  against  the  de-  Pj^^^  214 
fendant,  the  acquittal  can  be  no  bar  of  a  subsequent  indictment  F.  Corone,444. 
or  appeal,  because  in  judgment  of  law  the  defendant  was  never  in  Sup.  c.23.  s. 
danger  of  his  life  from  the  first;  for  the  law  will  presume  prima  ^^'^  ^^^ 
faciCf  that  the  judges  would  not  have  given  a  judgment  which  20H.  7. 11,12. 
would  have  been  liable  to  have  been  reversed.     But  if  there  be  9  H.  5.  2. 
no  error  in  the  indictment  or  appeal,  but  (s)  only  in  the  process,  it  g  Coroiie^35^' 
seems  agreed,  that  the  acquittal  will  be  a  good  bar  of  a  subse-  f.  Corone'  6d'. 
quent  prosecution,  notwithstanding  such  error,  the  best  reason  confirmed  by 
whereof  seems  to  be  this,  that  such  error  is  {t)  salved  by  the  ap-  3  pg^J^wms^^' 
pearance.  48o. 

(q)  But  Staund- 
forde seems  to  be  of  opinion,  that  an  acquittal  on  an  erroneous  appeal,  is  a  good  bar  to  an  indictment  till 
it  be  reversed  by  error.  S.  P.  C.  106.  cited  in  Crompton,  112.  But  this  seems  repugnant  to  all  other 
books,  and  to  what  is  said  by  Staundforde  himself  in  the  very  same  page.  Indeed  in  the  second  edition 
of  Hale's  Pleas  of  the  Crown,  there  is  a  note  to  the  same  eiiect  with  w  hat  is  said  in  Staundforde  ;  but 
this  is  manifestly  misprinted,  and  the  word  acquit  put  for  attaint.  (r)  Crompton,  111.  Sup.  c.  9.  s. 
15,  d  6.  4  Coke,  46.  (s)  F.  Corone,  444.  9  H.  5.  2.  Ab.B.  Appeal,  39.  Corone,  35.  F.  Cor.  68. 
S.  P.  C.  106. 169.     Crompton,  112.     2  Hale,  248.     (t)  Sup.  c.  27.  sect.  107. 

Seel.  9-  It  seems  agreed,  {u)(^at  an  acquittal  on  an  appeal  (w)20H.7.  ii, 
brought  by  one  who  had  no  right  to  bring  it,  as  by  any  other  wo-  ^^'jj  g  28  29. 
man  (j)  except  the  wife  of  the  deceased,  or  by  any  other  man  (y)  Ab.B.App!4i. 
except  the  next  heir,  is  no  more  a  bar  to  an  appeal  by  another  Crompton,  112. 

appellant,  l'Z'„,^r}%. 
2  Hale,  249.       (x)  Sup.  c.  23.  sect  36,  37, 38.       (y)  Sup.  c.  23.  s.  39,  40,  41,  42, 
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appellant,  or  to  an  indictment,  than  an  acquittal  on  an  insufficient 
appeal  or  indictment  would  have  been. 

As  to  the  fifth  particular,  viz.  Whether  an  acquittal  in  any  court 
which  has  a  jurisdiction  be  sufficient  for  this  purpose. 

(z)  9  Ass.  15.  Sect,  10.    Notwithstanding   the  (2)  opinion  in  the  Book   of 

.(a)  4  Coke,  45.  Assizes,  that  no  acquittal  in  any  other  court  can  be  any  bar  to  a 

11  H  4^41  prosecution  in  the  court  of  king's  bench,  because  that  is  the  highest 
Ab.  F.  Mons.  de  court,  I  take  it  to  be  settled  (a)  at  this  day,  that  an  acquittal  in 

^fits,  128.  any  court  whatsoever  which  has  a  jurisdiction  of  the  cause,  is  as 

Ab  F^Corone  g^od  a  bar  of  any  subsequent  prosecution  for  the  same  crime  as 

136.  an  acquittal  in  the  highest  court.     And  therefore  it  hath  been  ad- 

41  Assize,  9.  judged  (b),  that  an  acquittal  of  murder  at  a  grand  session  in  Wales, 

120  or  i^°i°°^'  ^^^^y  ^^  pleaded  to  an  indictment  for  the  same  murder  in  England. 

Cronipton,  112.  For  the  (c)  rule  is,  that  a  man's  life   shall  not  be  brought  into 

F.  Corone,  220.  danger  for  the  same  offence  more  than  once. 

(b)  1  Lev.  118.  * 

1  Siderfin,  179.       (c)  Sup.  c.  25.  s.  41,  42. 

As  to  the  sixth  particular,  viz.  How  far  an  acquittal  of  a  per- 
son as  principal  will  bar  a  subsequent  prosecution  against  him  as 
accessary,  and  ^  converso,  how  far  an  acquittal  of  a  man  as  acces- 
sary will  bar  a  prosecution  against  him  as  principal. 

((i)Kelynge,25,  Sect.  11.  It  seems  to  be  {d)  settled  at  this  (e)  day,  that  an  ac- 

26.  quittal  of  a  man  as  principal  is  no  bar  of  a  subsequent  prosecu- 

Summary  ''44"  ^^^"  against  him  as  accessary  after  the  fact,  because  such  acquittal 

2  Hale,  244.  clcars  him  only  of  the  charge  of  having  committed  the  fact;  which 
g.  P.  C.  105.  being  a  crime  entirely  different  from  that  of  receiving  him  that 
^^rompton,  ^.  \^r^^\^  committed  it,  there  seems  no  more  reason  that  the  acquittal 
27  Assize,  10.  of  it  shoukl  bar  a  prosecution  for  the  receipt,  than  if  they  were 

Ab.F.  Cpronc,    offences  that  bore  no  manner  of  relation  to  one  another. 

«oo. 

B.  Corone,  105,     Lamb.  b.  2.  c.  7.      (g)  Con.  F.  Cor.  282. 

105  ^^        "^"^  ^^  ^^  ^f^  holden  in  many  books  of  good  authority  (contrary 

Kelynge,25,26.  to  what  is  admitted  (g)  to  have  been  the  ancient  law),  that  the 
Lamb.  b.2.c.7.  acquittal  of  a  man  as  principal  is  a  good  bar  of  a  subsequent  pro- 
2"^™^'"- '  ^^**    secution  against  him  as  accessary  before  ;  for  it  is  said,  that  such 

1  Hale,  626.        an  accessary  is  in  some  measure  Qi)  guilty  of  the  fact,  and  there- 

2  Hale,  244.  fore  that  an  acquittal  which  clears  a  man  from  being  guilty  of 
"Crompton,  42.  ^^iq  fact,  doth  by  consequcncc  clear  him  froiir  being  such  an 
But'the  princi-    accessary. 

pal  authority  in 

the  old  book  is  2  E.  3.  20.  Ab.  F.  Corone,  150.  which  seems  inconsistent  with  itself;  for  the  words  are 
for  an  example,  that  a  man  may  in  such  a  case  be  twice  put  to  answer,  We  award  that  you  go  quit.  And 
F.  Corone,  282.  is  contradicted  by  all  other  books;  for  it  says,  that  a  man  acquitted  as  principal  cannot 
be  so  much  as  arraigned  as  an  accessary  after.  And  27  Assize,  10.  Ab.  B.  Corone,  105.  and  F.  Corone, 
200.  extend  only  to  the  case  of  an  accessary  after.  And  8  H.5.  6.  Ab.  F.  Corone,  463.  expressly  goes 
upon  the  supposition,  that  a  man  may  be  found  guilty  as  principal,  upon  evidence  which  only  proves  him 
accessary,  {g)  S.  P.  C.  105.  F.  Cor.  424.  2  Hale,  244.  Qi)  Vide  sup.  c.  29.  s.  13, 14.  \  Hale,  626. 
2  Hale,  244.     Kelynge,  25,  26. 

And  this  seems  reasonable  upon  the   supposition  that  a  man 

may  be  found  guilty  of   an  indictment  against  him  as  principal, 

upon  evidence  which  only  proves  him  to  have  been  an  accessary 

0)  Sum.  ^66.      before.     But  if  a  man  cannot  be  found  guilty  of  such  an  indict- 

Keilway,  107.     ment  upou  such  evidence,  as  it  is  (i)  strongly  holden  that  he  can- 

Dalison,  14.        jj^j^^  it  may  with  great  reason  be  said,  that  the  acquittal  of  him  as 

principal 
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principal  no  way  acquits  him  as  accesssary  before ;  for  if  so,  he 

might  save  himself  by  a  mere  slip  in  the  indictment,  and  bar  all 

other  prosecutions  by  an  acquittal  on  a  trial,  which  in  truth  never  /j^)  vide  sup.  s. 

brought  him  into  {k)  danger  of  his  life.     And  it  is  upon  this  sup-  i.  8, 9,  lo. 

position,  as  I  suppose,  that  it  is  holden  in  some  (l)  books,  con-  (0  Keilw.  lor. 

trary  to  those  above  cited,  that  one  who  has  been  acquitted  as  Larnb!"b.  2%.  7. 

principal  maybe  tried  again  as  accessary  before,  as  well  as  after.  (1)  Foster,  362.  ' 

Sect.  12.  But  it  seems  {m)  agreed,  that  an  acquittal  of  a  man  as  (m)  Crompton, 
accessary  before,  or  after,  is  no  bar  to  a  subsequent  prosecution  ^^• 
against  him  as  principal.  -i  Hale,  622. 

625.     2  Hale,  2M. 

Sect.  13;  Also  it  hath  been  holden,  that  an  acquittal  of  a  man  i  Hale,  624. 
as   accessary  to    one   principal,   will  not  save  him  from  being    ^^^^^'  ^^' 
arraigned   afterwards  as   accessary  to  another  in  the  same  fact. 
But  for  this  I  shall  refer  to  Chapter  29-  section  46. 

As  to  the  seventh  particular,  viz.  How  far  the  law  is  altered  in 
these  respects  as  to  an  indictment  by  3  Hen.  7.  c.  1. 

Sect.  14.  It  seems  agreed,  (n)  that  by  the  common  law  an  (n)  Sup.  c.  25. 

acquittal  on  an  indictment  might  be  pleaded  in  bar  of  an  appeal  ^-^^ 

of  death,  in  the  same  manner  as  an  acquittal  of  any  other  felony  Ab.B.  AppUi. 

might  be  pleaded  in  bar  of  a  subsequent  prosecution ;  and  there-  44  E.3.  25. 

fore  in  favour  of  appeals  a  general  practice  was  introduced,  (o)  ^^-  \^^^'^?' 

not  to  try  any  person  on  an  indictment  of  death  till  after  the  year  47"^  3  ^6 

and  day  had  been  passed,  by  which  time  it  often  happened  that  all  Ab.F.Cor.  104. 

was  forgotten.  For  reformation  thereof  it  is  enacted,  *'  That  if  any  ^:  ^PP^^^'  ^^• 

"  man  be  slain  or  murdered,  and  thereof  the  slayers,  murderers,  g  Leon.  I6I. 

**  abettors,  maintainers  and  comforters  of  the  same,  be  indicted.  But  this  is  made 

*'  that  the  same  slayers  and  murderers,  and  all  other  accessaries  of  ^  5"^^^; 

"  the  same,  be  arraigned  and  determined  of  the  same  felony  and  /^^  vMe^up*.  c. 

"  murder  at  any  time  at  the  king's  suit,  within  the  year  after  the  25.  s.  i5. 

*'  same  felony  and  murder   done,  and  not  tarry  the  year  and  day  £'''J™P^*'^"^-^q^: 

"  for  any  appeal  to  be  taken  for  the  same  felony  or  murder.  And  97^/93^^'   ^'    ' 

"  if  it  happened  any  person  named  as  principal  or  accessary  to  be  2  Leon.  161. 

"  acquitted  of  any  such  murder  at  the  king's  suit  within  the  year  ^"^-  'if"^'^^"^' 

"  and  day,  that  then  the  same  justices  afore  whom  he  is  acquitted,  g  Appeal,  9. 

"  shall  not  suffer  him  to  go  at  large,  but  (p)  either  to  remit  him  32  Assize,  8. 

'*  again  to  the  prison,  or  else  to  let  him  to  bail  after  their  discre-  •^^'  K-^^PP^^'> 
'     •  •  A  •      •  1       119. 45.  2o. 

"  tion  till  that  year  and  day  be  passed.     And   if  it  fortune  the  Ab.  Br.  App. 
'*  same  felons  or  murderers,  and  accessaries  so  arraigned,  or  any  12. 
"  of  them  to  be  acquit,  or  the  principal  of  the  said  felony,  or  any  Vu^\^^* 
**  of  them  to  be  attainted,  the  wife  or  next  heir  to  him  so  slain,  ogj^  *    PP^^' 
"  as  shall  require,  may  take  and  have  their  appeal  of  the  same  4i  Assize,  14. 
*'  death  and  murder,  within  the  year  and  day  after  the  same  felony  ^^'y.',^PP''^^* 
'*  and  murder  done,  against  the  said  persons  so  arraigned  and  c  33.  S./21. 
"  acqiut,  and  all  other  their  accessaries,  or  against  the  accessaries  F.  N.  B.  25i. 
"  of  the  said  principal,  or  any  of  them  so  attainted,  or  against  the  Crompton,  111, 
**  said  principal  so  attainted,  if  they  be  on  live,  and  the  benefit  of 

''  his 

(1)    Mr.  Justice  Foster   contends    with    some  February,  1668,  Samuel  Atkins  was  tried  on  two 
warmth  for  the  opinion  of  our  author,  that  the  ac-  several  indictments;  first,  as  principal,  next  as  ac- 
quittal of  a  principal  is  no  bar  to  a  subsequent  pro-  cessary  in  the  murder  of  Sir  Edraondbury  Godfrey. 
secution  against  him  as  an  accessary  before  the  fact  2  State  Trials,  798. 
in  the  same  oflfence.     3  Discourse,  362.     And  hi 
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(9)VideS.P.C.  "  his  clergy  thereof  before  not  had  ;  and  that  the  appellant  shall 
107.  and  *(  \\2i\Q  siich  and  like  advantage,  as  if  the  said  acquittal  or  attainder 

Kastal  s  bta-  ^  i       •  i  ^i  •  i  •       i  •     ^  •  ,  •       ,, 

tutes.tit.  "Mur.      "^d  not  been,  the  said  acquittal  or  attainder  notwithstanding 

der,"  t.  {q). 

(r)  Sura.  244.  Sect.  15.  It  seems  (r)  agreed,  that  this  statute  shall  not  be  con- 

<2  Hale,  250.  strued  to  extend  to  any  other  appeal  but  that  of  death,  nor  to  any 

S.  p.  C.  107.  other  acquittal  but  upon  an  indictment ;  from  whence  it  follows, 

(s)Sum.  244.  that  ail  acquittal  on  an  indictment,  or  appeal,  for  any  other  (s) 

S.  P.  C.  107.  felony  except  death,  may  still  be  pleaded  in  bar  of  an  appeal  for 

(t)  Sura.  244.  the  same  crime,  and  that  an  acquittal  on  an  appeal  of  death  {t) 

?*JJ"^°"'i^^*  ™ay  still  be  pleaded  in  bar  of  an  indictment,  in  the  same  manner 

*    •    *       *  as  by  the  common  law. 

Sect.  \6.  How  far  a  person  found  guilty  of  manslaughter,  or 
of  homicide  se  defendendo,  on  an  indictment  of  murder,  is  liable  to 
be  tried  again  upon  an  appeal  by  force  of  this  statute,  shall  be  con- 
sidered in  the  next  chapter* 


CHAP.  XXXVL 

OF  AUTREFOITS  ATTAINT,  OR  CONVICT. 

(a)  Sum.  247.      IT  seems  to  be  generally  agreed,  (a)  that  wherever  a  man  is 

2  Hale,26i.252.  attainted  of  felony,  either  by  judgment  upon  a  verdict,  or  by  (6) 
^Q  r  k^^oo  outlawry,  or  abjuration,  whether  upon  an  indictment  or  appeal, 
6  Coke,  1.3.   '  he  may  plead  such  attainder  to  any  subsequent  indictment  or  ap- 

3  Inst.  213,214.  peal,  for  the  same  or  any  other  felony. 

Sup.  c.  23.  s.  38. 

(b)  Yet  this  is  made  a  qtuere,  28  E.  3.  90.  but  no  notice  is  taken  of  the  qiKsre  in  the  abridgment  of  the 
case  in  F.  Corone,  136.     Vide  18  H.  8.  2.     12  Coke,  100. 

And  two  reasons  are  given  for  such  plea  to  a  second  prosecu- 
tion for  the  same  felony. 

((r)  9  H.  7. 19.        First,  (c)  because  the  life  of  the  defendant  was  in  danger  by 
Ab.  B.  App.  89.  the  first ;  and  it  is  against  a  maxim  of  law  to  bring  a  man  into 
orone,     .    g^^^j^  danger  more  than  once  for  one  and  the  same  offence. 

(d)  S.  P.  c.  107.       Secondly,  (d)  because,  generally,  the  proceeding  in  such 

Summary,  247.  sccond  prosccutiou  cauiiot  be  to  any  purpose,  because  the  party 

c!  Eiiz.lie.^'  ^^  ^^^^^  "1  l^w  by  the  first  attainder,  and  hath  forfeited  all  that  he 

Crorapton,ii3.  Can  forfeit,  and  therefore  it  is  said,  that  it  is  equally  absurd  to 

(e)B.Appeai,9.  attaint  him  a  (e)  second  time,  as  to  attempt  to  kill  one  who  is 

H.^F.^Con  95.  already  dead.     And  that  is  the  only(f)  reason  I  find  any  where 

6  H.  4.  6.  '  given  for  the  plea  of  autrefoits  attaint  of  one  felony  to  a  prose- 

Ab.  F.  Cor.  217.  cution  for  another. 

B.  Appeal,  10. 

Popham,  107.     7  H.  4.  31.     F.  Escheat,  14.     B.  Corone,  11.   F.  Corone,  81.  95.     Contra,  4  E.  4.  11, 

F.  Corone,  27.     See  the  Chapter  of  Judgment.     (/)  See  the  books  cited  to  the  precedent  letter. 

But  where  both  of  these  reasons  fail  in  the  first  case,  and  the 
latter  of  them  in  the  second,  and   also  in  some  other  cases,  for 

special 
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special  reasons ;  the  plea  of  au  trefoils  attaint  seems  to  be  of  little 
effect. 

As  in  the  following  instances: 

Sect.  2.  First,  Where  the  lirst  attainder  is  reversed  for  error, 
after  which  it  can  neither  be  pleaded  to  a  prosecution  for  the 
same  or  any  other  felony;  because  by  such  reversal  the  attainder 
is  of  no  (g)  more  force  than  if  it  had  never  been;  and  if  an  ac-  (^)  s.P.C.iod. 
quittal  on  an  erroneous  indictment  or  appeal  will  not  bar  a  sub-  i2Coke,ioo. 
sequent  prosecution,  surely  a  fortiori  an  attainder  reversed  will  ^^r^^^'^)?^'^' 
not  do  it.     But  it  is  agreed  to  be  a  good  bar  while  it  stands  un- 
reversed, because  it  is  not  void  but  voidable  only. 

Sect.  3.  Secondly,  Where  the  attainder  was  at  the  suit  of  the  28  E.  3.  9o. 
king  and  (h)  pardoned,  and  after  the  party  is  prosecuted  upon  an  Ab.  F.Cor.i39. 
appeal.     For  it  is  an  allowed  maxim,  that  "  the  king  cannot  bar  ?* in't^gJS^* 
"  the  suit  of  the  subject ;"  and  if  he  cannot  bar  an  appeal  by  par-  Crompton,  ii3. 
doning  the  offender  bofore  it  appear  whether  he  be  guilty  or  inno-  ^  H.  4.  6. 
cent,  there  cannot  but  be  much  less  reason  that  he  should  bar  it  ^   *  ^     ,  .^ 

^  ,  -1  1-1  1  ^'  Appeal,  10. 

arter  the  guilt  appears  by  a  judgment  upon  record.  Con.  12  Coke, 

100. 
Sect,  4.  Thirdly,  Where  a  person  attainted  of  felony  is  after- 
wards indicted  of  high  treason,  whether  before  or  after  his  (/)  (0  1 H.  6.  5. 
attainder.    For  the  judgment  of  death  in  high  treason  is  not  only  Ab.B.Treas  11. 
different  from  that  in  felony,  but  the  forfeiture  is  also  more  general  F.  Corone,  2. 
(extending  to  land  in  tail  as  well  as  to  land  in  fee-simple,  since  ^^"^**  ^i^- 
(k)  the  statutes  of  26  Hen.  8.  c.  13.  and  33  Hen.  8.  c.  20.).  But  if  sZlZy^^ns, 
the  felony  were  first  committed,  it  seems  (/)  agreed,  that  the  title  2i4. 
of  escheat  to  the  felon's  lands  in  fee-simple,  vested  in  the  lords  ^  ?^i,^'^^^' 
of  whom  they  are  holden  from  the  time  of  the  felony,  shall  not  tj^^  to^ thereon-" 
be  devested  by  the  subsequent  attainder  for  the  treason,  as  it  trary  in  2  Inst, 
would  be  if  the  treason  had  been  first  committed.  ^^9;  ^^^ 

b.  i.  C.  107. 
Crorap.  113.  on  the  above  cited  Year-Book  of  H.  6.  5.  to  the  plain  purport  of  it  seems  repugnant. 
(k)  Co.  372.  392.     See  the  chapter  of  Forfeiture.       (/)  3  Inst.  213.     S.  P.  C.  137. 

Sect,  5.  Fourthly,  W^here  an  appellee  of  larceny  hath  a 
second  appeal  brought  against  him,  hanging  the  first,  and  after- 
wards is  attainted  in  the  first. — In  which  case,  according  to  some 

(m)  opinions,  the  court  may,  in  order  to  entitle  the  second  appel-  (*")  Sup.  c.  23. 
1     i.  /-^    <u-         •         •     V  •  ^     f     ii:  J  J-        s.  53.  and  c.  28. 

lant  to  a  restitution,  inquire  by  an  inquest  or  oiiice,  and  according  ,  ^ 

to  others  (n)  by  an  inquest  taken  at  the  mise  of  the  parties,  whe-  2  Hale,  252. 

ther  such  appellee  be  guilty  of  the  larceny,  or  not.  ?*J9°'^°"f '^^^* 

Ab.  F.  Cor.  81.      B.  App.  21.    Vide  44  E.  3.  44.     Ab.  B.  App.  11.      F.  Cor.  95.      (w)  4  E.  4. 11. 
S.  P.  C.  66.     Suraraarj',  212.  248.     B.  Appeal,  93.     F.  Corone,  26.    6  Ed.  4.  4.    Ab.  B.  Cor.  147. 

And  the  law  seems  to  be  the  same  in  relation  to  an  indictment 
of  (o)  larceny  since  the  statute  of  21  Hen.  8.  c.  11.  which  intitles  gl'soTs.^ 
the  prosecutor  to  a  restitution  of  his  goods,  upon  the  offender's  Sum.  212.  248. 
being  foi^nd  guilty,  &c.  in  the  same  manner  as  upon  an  appeal. 

Also  it  hath  been  (p)  adjudged,  that  a  person  attainted  is  as  (p)3Inst.  2i3. 
liable  to  answer  a  personal  action,  as  if  he  had  not  been  attainted.  ?,^  ^i- 
For  otherwise  his  attainder  would  give  him  a  privilege  and  pro-  Con.  C.  Eliz*. 
tection,  which  the  law  is  far  from  intending  in  allowing  the  plea  213. 
of  autrefoits  attaint  to  a  second  prosecution  for  a  new  crime^ 
which  is  chiefly  grounded  on  this  reason,  that  the  law  will  not 

suffer 
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suffer  an  absurd  and  vain  thing  in  attainting  one  who  is  attainted 
aheady. 

Sect.  6.  Fifthly,  Where  a  person  attainted  of  one  felony  is 
afterwards  prosecuted  as  a  principal  in  another,  and  others  are 
also  prosecuted  together  with  him  as  his  accessaries.  In  which 
case  it  is  said,  (q)  that  for  the  benefit  of  public  justice  he  is  com- 
pellable to  plead,  &c.  to  the  second  prosecution  in  the  same 
manner  as  if  he  had  not  been  attainted,  because  otherwise  the 
accessaries  to  such  second  felonies  could  not  (r)  be  brought  to 
from  sect.  36  to  their  trials  for  want  of  a  conviction  of  their  principals. 

sect.  45. 

Sect.  7.  It  seems  (s)  clear,  that  a  judgment  against  a  man  on 
an  indictment  or  action  of  trespass,  is  no  bar  to  an  indictment  or 
appeal  of  larceny  for  the  same  taking,  because  trespass  and  lar- 
ceny are  offences  of  a  different  nature,  and  the  judgment  for  the 
one  entirely  differs  from  that  for  the  other. 


(9)  Poph.  107. 


(r)  Sup.  c. 


(s)  Sup.  c.  35 
sect.  5. 
7  H.  4.  35. 
F,  Cor.  82. 


(0  3  Inst.  213. 
Cronipton,  113. 
Dyer,  308. 


(u)  S.  P.  C. 
31,32. 


Also  I  take  it  to  be  in  a  great  measure  (t)  agreed,  that  the 
judgment  of  peine  forte  et  dure  in  one  felony  is  no  bar  to  a  pro- 
secution for  another,  because  such  judgment  neither  corrupts  the 
blood,  nor  forfeits  the  lands,  as  an  attainder  doth.  But  it  seems 
questionable,  whether  it  may  not  bar  a  second  prosecution  for  the 
same  felony,  because  the  life  of  the  party  was  brought  into  danger 
by  the  first. 

Sect.  8.  It  is  (?/)  said,  that  autrefoits  attaint  or  convict  was  no 
plea  for  one  who  had  broken  the  prison  of  the  ordinary. — But 
for   this    I  shall  refer  to   the  books  cited  Chapter  the  thirty- 
(x)  Sect.  9, 10.    third  (.r). 

Sect.  Q.  It  is  certain,  that  an  attainder  on  an  indictment  of 
death  is  no  bar  to  an  appeal,  by  reason  of  3  Hen.  7.  c.  1 .,  set  forth 
more  at  large  in  the  precedent  chapter,  which  gives  an  appeal 
against  persons  attainted  of  death,  the  benefit  of  clergy  thereof 
being  not  had,  as  it  is  certain  that  it  cannot  at  this  day.  But  it 
(y)  Sum.  247.  seems  {y)  agreed,  that  in  all  other  cases  the  plea  of  autrefoits 
2  Hale,250,25i.  attaint  is  still  of  the  same  force  as  it  was  bv  the  common  law. 


(a)  Sup.  sect.  1. 

(6)  4  Coke,  39, 

40.47. 

2  Leonard,  83. 

(c)  4  Coke,  39, 

40. 

2  Leonard,  83. 

Crompton,  113. 

Kelynge,  94.98. 

4  Coke,  46. 

1  Salk.  62,  63. 

C.  Car.  147. 


(d)  1  And.  68. 
4  Coke,  46. 
3  Modern,  1.56. 
Infra,  sect.  17. 


Autrefoits  Convict. 

The  Plea  of  Autrefoits  Convict  seems  chiefly  to  depend  on 
this  reason,  {a)  That  the  party  ought  {h)  not  to  be  brought  twice 
into  danger  of  his  life  for  the  same  crime. 

Sect.  10.  Upon  which  ground  it  seems  (c)  agreed,  that  a  con- 
viction on  an  appeal  or  indictment  of  burglary,  or  other  felony, 
may  be  pleaded  to  an  indictment  or  appeal  for  the  same  felony  ; 
and  that  a  conviction  of  manslaughter  in  an  appeal  of  death  may 
be  pleaded  in  bar  of  a  subsequent  indictment  or  appeal  of  the 
same  death  ;  and  that  the  reason  why  such  a  conviction  on  an  in- 
dictment of  death  cannot  be  pleaded  to  an  appeal  as  well  as  to 
an  indictment  (unless  the  person  so  convicted  be  admitted  to  his 
clergy,  or  at  least  have  prayed  it),  (d)  depends  entirely  on  3  Hen. 
7.  c.  1 .  which  expressly  giving  an  appeal  against  a  person  attainted 
on  an  indictment  of  death,  who  hath  not  had  his  clergy,  cannot 
but  be  thought  to  giv'^  it  as  well  against  a  person  convicted,  since 

every 
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every  attainder  includes    a  conviction  or  more ;  and  it  is  wholly 

owing  to  the  default  of  the  court,  which  shall  not  prejudice  any 

one,  that  a  person  convicted  is  not  attainted  (e).     But  I  do  not  ^  \c  -p  n 

find  any  authority  that  a  conviction  of  one  felony  may  be  pleaded  Sum.  247,  248. 

in  bar  of  another ;  on  the  contrary,  it  is  plain,  that  it  was  anciently  Crompton,  115. 

the  usual  (J')  practice,  where  a  clerk  was  indicted  of  several  felo-  (/)  F.  Corone, 

nies,  and  tried  and  convicted  of  one  of  them,  and  demanded  by  ^^1- 't^^* 

the  ordinary,  not  to  deliver  him  upon  such  demand,  but  to  detain  Svp.  c.33.  s. 

him  in  prison  till  he  had  been  arraigned  of  all  the  felonies  whereof  117. 

he  stood  indicted.     Also  it  seems  (g)  agreed,  that  even  after  the  f'^x'/p  p*  ^*  ^' 

statute  of  25  Edw.  S.  c.  5.  de  C/ero,  a  clerk  convict  of  one  felony  ifyer,  215* 

might  immediately,  while  he  stood  at  the  bar,  be  arraigned  of  any 

other. 

Sect.  11.  But  it  seems  to  be  admitted  (h)  as   a  general  rule,  ^,  x  j-, 
that  after  a  clerk  convict  was  once  delivered  to  the  ordinary,  he  215.       '       ' 
could  not  afterwards  be   impeached   either  for  the  same,  or  any  Sum.  248,  249. 
other  felony  committed    before  such   delivery  to  the  ordinary,  flY^'fi'^' 
whether  it  were  within  the  benefit  of  clergy  or  not :  and  though  13  h.  8.  2.' 
this  be  so  far  remedied  {i)  by  8  Eliz.  c.  4.  and  18  Eliz.  c.  7-  that  3  Inst.  131. 
a  person  admitted  to  his  clergy  for  any  felony  shall  not  in  respect  5^^*  ?*'•  ■^^^• 

4.1.  c   I.  u  ^  ^-  r  ^1  r  1  .  Crompton,  113. 

thereoi   bar  a   subsequent  prosecution  tor    another  felony   not  f.  Cor.  232. 

within  the  benefit  of  clergy ;  yet,  as  1  take  it,  the  law  generally  (0  See  these 
still  continues  as  it  was,  as  to  the  felony  whereof  the  party  who  statutes  more  at 
is  admitted  to  his  clergy  is  convicted,  and  also  as  to  other  felo-  121  to  ioO. 
nies  within  the  benefit  of  clergy  committed  before  such  admit- 
tance, whereof  it  seems  agreed,  that  regularly  one  admitted  to 
his  clergy  shall  not  be  afterwards  arraigned.  CJt)4Cok 

Sect.  12.  It  seems  to  have  been  long  settled,  that  not  only  he  45''4|''''^''  ''^'^' 

who  hath  been  admitted  (k)  to  his  clergy  on  a  conviction  of  man-  Crompton,  101. 

slaughter,  upon  an  indictment  of  murder,  but  also  that  he  who,  ^^  J^c.  282. 

being  called  to  judgment  on  such  conviction,  hath  (I)  prayed  his  }i'^\  ^^t'J^^' 

11         111  ^       n         1      •         1  .     ^  '^  '^     ,•'  1  ±>ulst.  241. 

clergy,  but  hath  not  been  actually  admitted  to   it,  may  bar  any  See  the  cases 
subsequent  appeal  for  the  same  death,  as  he  might  by  the  com-  cited  to  the  next 
mon  law.     And  so  to  the  objection  from  the  seeming  absurdity,  /n^^Leon 
that  if  the  law^  be  so,  he  that  hath  his  clergy  on  a  conviction  of  1  And.  68. 
manslaughter  will  be  in  a  better  case  than  if  he  had  been  wholly  '^  Coke,  45, 46. 
acquitted,  it  may  be  answered,  that  this  doth  not  depend  on  any  3  ilj^tkute  I6I 
reasoning  from  the  nature  of  the  thing,  but  from  the  statute  of  3  Coke  Ent.'55, 
Hen.  7.  c.    1.  which  expressly  takes  away  the  plea  of  autrefoits  Salkeld,  63. 
acquit  in  this  case,  but  by  suffering  even  persons  attainted  on  an  390     '  ^^^' 
indictment  of  death  who  have  been  admitted  to  their  clergy  to  plead  This  is  left 
such  admission  in  bar  of  an  appeal,  plainly  seems  to  have  intended  doubtful,  2  Roll. 
to  leave  the  benefit  of  clergy  as  it  stood  before.  ^^^* 

(m)  Salkeld,  63. 

Sect,  13.  Also  it  hath  been  adjudged,  (m)  that  it  is  not  mate-  Kel3nge,9i,92. 
rial  whether  the  appeal,  in  bar  whereof  such  conviction   and  ^^*  ^^^-  ^^^' 
clergy  are  pleaded  were   depending  at  the  time  of  such  convic-  But  the  contrary 
tion,  or  not ;  since  the  judges  {n)  may,  if  they  think  fit  in  their  seems  to  be 
discretion,  proceed  on  an  indictment  of  death,  notwithstanding  J»^'den  m  3  Inst. 
an  appeal   thereof  be  depending ;  and   therefore  as  on   the  one  ^,*^)  gup,  c.  25. 
side  the  party  is  liable  to  be  hanged,  if  found  guilty  of  murder  s.  id.  and  the 
on  a  verdict  against  him  on  such  an  indictment,  pending  an  ap-  notes  to  c.  35.  s.. 

peal,  Kely.  94,95. 
96,  97,  98. 
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(o)  1  Sid.  316. 
Carth.  7. 18. 
Keljnge,  106. 
Vide  Dyer,  214, 
215. 296. 


(p)  3  Modern, 
156,  157, 158. 
Kelynge,  106. 


(q)  Skin.  670, 
671. 

Carth.  394,395. 
Kely.  93.  103, 
104,  105.  107. 
Salkeld,  62,  63. 
(r)  But  note, 
that  in  this  case 
the  party  was 
actually  admit- 
ted to  his  clergy 
in  the  king's 
bench. 

(«)  Vide  sup.  s. 
12. 

1  And.  68. 
4  Coke,  45, 46. 
Kelyiige,  105. 
Salkeld,  63. 


(t)  Sup.  c.  33. 
».  110,  111. 


(u)  1  Salk.  63. 
Kelynge,  105. 
(a)  Hob.  289. 


(y)  4  Coke,  39, 
40.47. 
Crorap.  Ill, 
(r)  6  Coke,  14. 


peal,  it  cannot  but  be  equitable,  that  on  the  other  side  he  should 
have  the  full  benefit  of  the  verdict,  if  found  in  his  favour. 

Sect,  14.  But  there  have  been  many  (o)  opinions,  that  unless 
the  court  call  a  man  to  judgment,  on  a  conviction  of  manslaugh- 
ter, on  an  indictment  of  murder,  he  cannot  demand  the  privilege 
of  his  clergy,  and  consequently  cannot  plead  such  conviction  and 
clergy  thereon  had  or  prayed  in  bar  of  an  appeal. 

And  accordingly  it  was  solemnly  resolved  (p)  by  all  the  judges 
except  one,  in  the  latter  end  of  the  reign  of  king  James  the  Se- 
cond, that  the  court  might  delay  the  calling  a  convict  to  judg- 
ment, to  hinder  him  from  praying  his  clergy,  (especially  if  an 
appeal  be  depending,)  in  order  to  make  him  liable  to  an  appeal. — 
But  the  contrary  (^)  seems  to  be  fully  settled  in  the  case  of  Arm- 
strong v.  Lisle,  wherein  it  was  adjudged  upon  great  deliberation, 
that  a  conviction  of  manslaughter,  on  an  indictment  of  murder, 
and  the(r)  prayer  of  clergy  thereupon,  may  be  pleaded  in  bar  of  an 
appeal  of  the  same  death,  whether  such  prayer  were  made  upon 
the  party  being  called  to  judgment,  or  not.  For  it  seems  to  be 
(s)  admitted,  even  by  those  of  the  contrary  opinion,  that  the 
delay  of  the  court  in  not  admitting  a  man  to  his  clergy  who  prays 
it  when  called  to  ji  'gment,  shall  no  way  prejudice  him,  but  that 
he  may  bar  an  appeal  by  pleading  a  conviction  and  prayer  of 
clergy  as  much  as  if  he  had  been  actually  admitted  to  it.  And 
why  should  it  be  more  reasonable  that  the  delay  of  the  court  in 
not  calling  a  man  to  judgment,  shall  put  it  in  the  power  of  the 
court  to  make  so  high  a  privilege  in  favour  of  life  wholly  preca- 
rious and  discretionary  ?  To  which  may  be  added,  that  a  demand 
of  clergy  by  a  convict  before  he  is  called  to  judgment,  seems  in 
strictness  to  be  as  legal  as  a  demand  after  a  call  to  judgment ; 
since  whenever  a  person  appears  to  have  a  right  to  his  clergy,  as 
he  seems  plainly  to  do  when  his  crime  is  found  to  be  such  as  is 
within  the  benefit  of  it,  it  seems  a  necessary  consequence  that  he 
has  a  right  to  pray  it.  And  it  seems  (t)  agreed,  that  by  the  an- 
cient common  law,  clergy  might  be  demanded  upon  the  prisoner's 
first  arraignment.  And  though  afterwards  for  special  reasons, 
the  judges  made  it  a  rule  not  to  admit  any  one  to  it  till  after  he 
had  pleaded;  yet  I  find  it  no  where  holden  in  the  old  books, 
that  a  man  could  not  legally  demand  it  till  called  to  judgment. 
Neither  doth  the  (u)  opinion  to  the  contrary  in  the  report  of  the 
case  of  Armstrong  v.  Lisle,  grounded  upon  the  authority  of  (jc) 
SearFs  Case,  seem  to  be  at  all  made  out  by  that  case.  (1) 

Sect.  15.  But  it  seems  clearly  settled,  that  whenever  the  record 
on  which  a  man  is  convicted  of  manslaughter,  and  admitted  to 
his  clergy,  on  an  indictment  or  appeal  of  murder,  is  erroneous, 
either  in  respect  of  insufficiency  (j/)  in  the  indictment  or  appeal, 
or  for  a  (2)  mis-trial,  &c.  so  that  his  life  was  not  in  danger  at  the 
trial,  &c.  he  cannot  plead  such  conviction  and  clergy  thereon  had 
in  bar  of  a  second  indictment  or  appeal. 

Sect. 


(1)  See  the  case  of  the  Widow  Smith  ii.  Taylor, 
Trinity  Term,  11  Geo.  3.  B.  R.  upon  an  appeal  for 
■the  murder  of  her  husband,  where  the  decision  in 
the  case  of  Armstrong  v.  Lisle  is  confirmed  as  good 


law,  and  the  reasoning  of  Mr.  Serjeant  Hawkins 
upon  the  subject  approved  of  by  Lord  Mansfield. 
5  Burr.  2801. 
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Sect.  16.  It  hath  been  adjudged,  (a)  that  the  conclusion  of  a  (a)  3lnst.  131, 
plea  of  autrefoits  convict  of  manslaughter,  and  clergy  thereon, 
&c.  may  be  either,  ''  petit  judicium  si  picedict^  A.  B.  iterum  de 
**  eadeni  rnorte,  de  qua  semel  couvictus  est,  respoudere  compelli  de- 
"  heat  r  or  thus,  {b)  "  petit  judicium  si  'precdici'  A.  B.  appellum  (6)  Coke's  Enu 
"  suum  precdicf  versus  eum  de  morte  praidict*  habere  seu  manute-  ^^' 
*'  nere  debeat." 

Sect.  17.  It  is  said  (c)  to  have  been  adjudged  in  Holcroft's  (c)  Crom.  111. 
case,  that  a  verdict  finding  a  man  guilty  of  homicide  se  defen- 
dendo  on  an  indictment  of  murder,  may  be  pleaded  to  an  appeal  (d)  Co.  Ent.  55. 
of  the  same  death;  but  this  was  certainly  not  the  very  point  (c?)  3  Leonard '16O, 
in  question  in  that  case  ;  neither  do  I  find  it  expressly  tak«n  16I. 
notice  of  in  any  report  of  it.  *  '  *  3  Institute,  i3i. 

•^       ^  ,v<   lAnder.  60. 

Hovi^ever,  since  it  seems  clear,  that  such  a  conviction  would 
be  a  good  bar  of  an  appeal  at  the  common  (e)  law,  and  since  it  (e)  Sup.  s.  10. 
is  not  within  the  letter  of  3  Hen.  7.  c.  1.  which  mentions  only 
persons  acquitted  or  attainted,  it  shall  not  be  easily  construed  to 
be  within  the  meaning  of  it,  (f)  being  in  this  respect  a  penal  (/)  3  Inst.  isi. 
statute,  and  derogatory  from  a  maxim  of  t^e  cammon  law  in  Kelynge,  104. 
favour  of  life.  u^ 

And  though  it  be  in  a  great  measure  (g)  agreed,  that  the  sta-  (g)  1  And.  68. 
tute  in  giving  an   appeal  against  a  person  attainted  of  murder  4  Coke,  46. 
doth  by  necessary  consequence  give  it  as  well  against  one  convict  ^"P*  ^*  ^^* 
of  murder,  because  every  person  attainted  is  convict  and  more ; 
and  if  an  appeal  should  not  lie  against  a  person  convicted  until 
he  were  attainted,  it  would  be  wholly  in  the  power  of  the  court, 
by  delaying  to  give  judgment  on  a  person  convicted,  to  bar  an 
appeal ;  yet  since  these  reasons  hold  not  in  the  case  of  one  con- 
vict of  homicide  se  defendendo  only,  it  may  well  be  argued,  that  a 
conviction  thereof  may  still  be  a  good  bar  of  an  appeal. 


CHAP.  XXXVII. 

OF  PARDON. 

JdEFORE  I  proceed  to  consider  in  what  manner  a  pardon  is 
to  be  taken  advantage  of,  it  may  not  be  improper  to  premise 
some  things  concerning  the  nature  of  pardon  in  general. 

As, 

1.  By  whom  a  pardon  is  grantable. 

2.  Where  it  is  grantable  of  right. 

3.  What  is  the  nature  of  a  pardon  of  grace. 

As  to  the  First  Point,  viz.  By  whom  a  pardon  is  grantable 

Sect.  1.  It  seems,  that  anciently  the  right  of  pardoning  offence 
VOL.  II.  M  M  within 
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within  certain  districts  was  claimed  by  the  lords  marchers  and 

(a)  See  the  sta-   others,  who  hsid  jura  regalia,  by  ancient  grants  (a)  from  the  crown, 

0^24'^'    ^^  by  prescription.     But  it  is  enacted  by  27  Hen.  8.  c.  24,  s.  1. 

Co~Litt.ii4.      "  That  no  person  or  persons,  of  what  estate  or  degree  soever 

Crompton,  116.    "  they  be,  shall  have  power  to  pardon  or  remit  any  treasons  or 

3  Inst.  233.  *       '*  felonies  whatsoever,  nor  any  accessaries  to  the  same,  nor  any 

*'  outlawries  for  such  offences,  whether  committed  in  England 

"  or  Wales,  or  the  marches  of  the  same;  but  that  the  king  shall 

"  have  the  whole  and  sole  power  and  authority  thereof  united 

"  and  knit  to  the  imperial  crown  of  this  realm,  as  of  good  right 

"  and  equity  it  appertaineth.'* 

(Z>)  Vide  the  case  As  to  the  Second  Point,  V22.  Where  a  pardon  is  grantable 
Ca?onn?Rudd  ^^  ^'^g^^K^)*  I  shall  endeavour  to  shew  where  it  is  to  be  so 
Cowper,33i.  '   granted. 

1 .  To  persons  found  guilty  of  excusable  homicide. 

2.  To  robbers,  clippers,  burglars,  &c.  who  shall  discover  two 
or  more  guilty  of  robbery,  &c. 

3.  To  an  approver  who  hath  convicted  an  appellee. 

And  First,  as  to  persons  found  guilty  of  excusable  homicide. 

Sect.  2.  It  is  enacted  by  the  statute  of  Gloucester,  c.  9.  "  That 
"  in  case  it  be  found  by  the  country,  that  a  person  tried  for  the 
"  death  of  a  man,  did  it  in  his   defence  or  by  misfortune,  then 

/  \  r'    .,    /.       "  hy  the  report  (c)  of  the  justices  to  the  king,  the  kins  shall  take 

(c)  For  the  form  ...-^  ^  ,*:  ^  ^  -r  -^  i  i*  »  t>  u"  u  4.^  4  •  u^ 
of  a  certiorari  in      "*°^  to  his  grace,  it  it  please  him.       iJy  which,  at  tirst  sight, 

such  case,  and  a  it  seems  to  be  implied,  that  it  is  left  to  the  discretion  of  the  king, 

par(kn  thereon,   whether  he  wiU  grant  a  pardon  in  such  a  case  or  not.     And 

(d)  F.  c<)r.  m.  agreeably  hereto  it  is  said  in  four  several  notes  (d)  in  Fitzher- 
286, 287. 354.  bert's  Abridgment  of  Cases  in  the  time  of  Edward  the  Third,  that 
atld^^  E^'"^44*  ^  person  found  guilty  of  homicide  se  defendendo  is  to  be  remitted 
Ab.  F.  Cor.94.  to  prison  in  order  to  attend  the  king's  grace:  and  yet  in  two 
and  2  H.  4. 18.  Other  notcs  of  (e)  cases  in  the  very  same  year,  it  is  said,  that  in 
a  t^  th""^^  ^"^^  ^  case,  if  the  prisoner  cause  the  record  to  come  into  the 
purpose.  chancery,  the  chancellor  will   make  him  a  charter   of  pardon, 

(e)  F,  Cor.  297.  without  speaking  to  the  king ;  and  this  seems  to  be  (f)  settled  at 
^n's  P  C  15  ^^^^  ^^^'  ^"^  agreeable  to  the  ancient  (g)  common  law,  which 
16.  '  shall  not  without  express  words  be  restrained  by  a  statute  which 
2  Inst.  316,317.  seems  to  be  made  in  affirmance  of  it.  And  therefore  these  words 
IT.T29'  !^24  ^"  ^^^  statute,  ''  if  it  shall  please  the  king,"  shall  be  taken  as  spoken 
b!  Ch.de  Pard,  o^^J  o^t  of  reverence  to  him,  and  not  as  intended  to  make  the 
6-^.  right  of  the  subject  to  such  a  pardon  precarious.  And  the  cases 
O KeI''nT  ^bove  cited,  which  seem  to  be  contrary,  may  be  reconciled  with 
122, 123.  '  the  others,  by  intending  them  to  mean  only  the  grant  of  the  king's 
Bract.  1. 3.  c.  29.  pardon  to  a  person  represented  to  him  as  guilty  of  homicide  se 
^  the^end  of  fh^e  '^^fi^^^^^^o  Only,  wuthout  any  certificate  of  the  verdict  upon  re- 
chapter,  cord.  For  none  of  those  cases  make  any  mention  of  such  certifi- 
cate, as  the  others  do  ;  and  if  there  be  no  such  certificate,  it  seems 
plain  that  the  grant  of  a  pardon  is  a  mere  matter  of  favour.  (1) 

However  it  seems  to  have  been  always  (Ji)  agreed,  that  the 
Qi)  See  the  forfeiture  of  goods  by  such  homicide  may  be  saved  by  a  pardon 
books  cited  to  (which 

the  other  parts 

of  this  sect,  and  4  H.  7.  2.    Ab,  F.  Corone,  61.    B.  Corone,  138  or  139.    B.  Forfeit,  51.     2  H.  4.  18. 
Ab.  F.  Cor.  69.    B.  Forfeit,  9.  (1)  Vide  vol.  1.  p.  77,  note. 
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(which  in  this  particular  case  seems  to  purge  the  offence  ab 

initio).     And  it  hath  been  (z)  adjudged,  that  such  a  pardon  is  as  (t)Keilw.53. 

necessary  for  one  who  is  indicted  only  of  homicide  se  defendendo  4  H.  7.  2. 

and  confesses  it,  as  for  one  who  is  found  guilty  of  homicide  se         ^'  ^°'"'  ^^ 

defendendo  on  an  indictment  of  murder.     And  if  he  were  found 

guilty  of  having  fled  (A),  &c.   I  question  whether  the  pardon  (fc)  vide  F.  Cof. 

will  save  the  forfeiture   of  the  goods  by  reason  of  the  flight ;  286,  287.  and 

for  that  is  grounded  not  on  the  homicide,  but  on  the  contempt  '"^''^' '"  *!^,^ t.  . 

-    -  9  ...      ,  ;  *      chapter  of"  Fal- 

of  the  law  ni  not  standmg  to  its  judgment.  sifying  Aitain- 

Secondly,  As  to  robbers,  clippers  and  coiners,  and  burglars,  ^'^ardon offered 
&c.  who  shall  discover  two  or  more  guilty  of  robbery,  &c.  to  robbers. 

Sect.  3.  It  is  enacted  by  4  and  5  Will.  &  Mary,  c.  8.  "  That 
**  if  any  person  or  persons,  being  out  of  prison,  shall  commit  any 
"  robbery,  and  afterwards  discover  two  or  more,  who  then  had, 
"  or  afterwards  shall  commit  any  robbery,  so  as  two  or  more  of 
"  the  persons  discovered  shall  be  convicted  of  such  robbery  ;  any 
*'  such  discoverer  shall  himself  have,  and  is  hereby  entitled  to  the 
*'  gracious  pardon  of  their  majesties,  their  heirs,  and  successors, 
"  for  all  robberies  which  he  or  they  shall  have  committed  at  any 
"  time  or  times  before  such  discovery  made,  which  pardon  shall 
**  be  likewise  a  good  bar  to  any  appeal  brought  for  any  such 
*'  robbery." 

Sect.  4.  Also  it  is  enacted  by  6  and  7  Will.  3.  c.  17.  "  That  A  pardon  of- 
"  if  any  person  or  persons,  being  out  of  prison,  shall  be  guiltv  of  fered  to  clippers 
.     ,.     •^.  ^  V  •  •  1  •*       ^T  1  •        1°    •   "•  1      of  the  com. 

*'  clippmg,  counterfeitmg,  washing,  tiling,  or  otherwise  diminish- 

"  ing  the  coin  of  this  realm,  and  afterwards  discover  two  or 
"  more  who  then  had,  or  afterwards  shall  commit  any  of  the 
"  said  crimes,  so  as  two  or  more  of  the  persons  discovered  shall 
"  be  convicted  of  the  same ;  any  such  discoverer  shall  himself 
"  have,  and  is  hereby  intitled  to  the  gracious  pardon  of  his  ma- 
"  jesty,  his  heirs,  and  successors,  for  all  such  his  crimes,  which 
*'  he  or  they  have  committed  at  any  time  or  times  before  such 
"  discovery  made." 

Sect,  5.  Also  it  is  enacted  by  10  and  11  Will.  3.  c.  23.  (which 
excludes  (/)  all  persons  from  their  clergy  who  shall  by  night  or  (0  Vide  sup.  c. 
day,  in  any  shop,  warehouse,  coach-house,  or   stable,   privately  ^^*  ^-  ^*»  ^^* 
and  feloniously  steal  any  goods,  wares,  or  merchandizes,  being 
of  the  value  of  5s.  (1)  or  more,  although  such  shop,  &c.  be  not  ac- 
tually broken  open,  and  although  no  person  be  therein,  or  shall 
assist,  hire,  or  command   any  person  to  commit  such  off'ence), 
*'  That  if  any  person  or  persons  shall  commit  any  burglary,  house-  a  pardon  of- 
"  breaking,  or  felony,  in  stealing  of  any  horse  or  horses,  or  any  feredtobur- 
"  money,  wares,  or  goods,  from  whom  the  benefit  of  clergy  is  by  glars  house- 
"  the  said  act  taken  away,  and  being  out  of  prison,  shall  discover  stealers,  and 
*'  two  or  more,  who  then  had,  or  after  shall  commit  any  such  shop-lifters, 
"  burglary,  horse-stealing,  or  felony,  as  aforesaid,  and  shall  be  con- 
"  victed  thereof,  or  cause  to  be  discovered  and  apprehended  two 
"  or  more,  who  shall  be  convicted  as  aforesaid  ;  every  such  dis- 
"  coverer  shall  have,  and  is  hereby  intitled  to  his  majesty's  most 
**  gracious  pardon  for  the  burglaries,  house-breakings,  horse-steal- 
"  ings,  or  felonies  as  aforesaid,  which  he  or  she  or  they  shall  have 
"  committed  at  any  time  or  times  before  such  discovery  made ; 

(1)  Vide  vol.  1.  p.  201. 

M  M  2  ''  which 
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"  which  pardon  shall  be  likewise  a  good  bar  to  an  appeal  for  anjr 
"  such  burglary,  &c." 

Sect.  6.  And  it  is  further  enacted  by  5  Anne,  c.  31.  sect.  4. 
"  That  every  person  who  shall  be  guilty  of  burglary,  or  of  the 
(m)  Vide  c.  33.  **  (m)  felonious  breaking  and  entering  any  house  in  the  day- 
s.  8o  to  s.  106.  tt  time,  and  after  shall  discover  two  who  shall  have  commit- 
*'  ted  such  burglary  or  felony,  so  as  they  be  convict,  &c.  shall 
"  have  40/.  (1)  and  be  entitled  to  a  pardon  of  all  burglaries  and 
"  felonies,  except  murder  and  treason  ;  which  pardon  shall  be  a 
"  bar  to  appeal,  8cc." 

A  pardon  of-  f  It  is  enacted  by  8  Geo.  I.e.  18.  s.  7.  "  That  if  any  runner 

fered  to  smug-     "  of  foreign  goods  shall  within  two  months  after  his  offence,  and 

g  ers.  ^  before  his  coviction,  discover  two  or  more  of  his  accomplices 

By  25  Geo.  3.     "  therein  to  the  commissioners  of  the  customs  or  excise  in  Eng- 

c.  57.  Accom-     "  land  or  Scotland  so  as  they  or  two  of  them  at  least  be  convicted 

Fn'Tn  off  ndrr    "  ^^  suchoffence(as  described  in  the  act),  the  offender  or  offenders 

in  counterfeiting  "  SO  discovering  shall  receive  the  sum  of  forty  pounds  for  every 

lottery  orders,     "  such  offender  SO  discovered  and  convicted,  so  as  the  value  of 

&c.  are  entitled   *(  |.j,g   goods   recovered   by    such    discovery    shall   exceed    fifty 

"  pounds ;  and  such  person  so  discovering  shall  be   clearly  ac- 

"  quitted  and  discharged  of  such  his  or  her  offence."     And  the 

like  is  enacted  by  9  Geo.  2.  c.  3d,  upon  the  same  subject.  (2) 

Sect.  7.  Thirdly,  In  what  manner  an  approver  who  convicts 
the  appellee  is  intitled  to  a  pardon.  This  hath  been  shewn 
Chapter  24,  section  27.  (3)  (4) 

Pardon  of  As  to  the  Third  Point,  viz.  What  is  the  nature  of  a  pardon 

grace.  of  grace,  I  shall  consider  the  following  particulars  : 

1.  Where  a  pardon  of  grace  is  good  in  law. 

2.  What  is  the  effect  of  a  pardon  of  grace. 

3.  Whether  it  may  be  waived. 

As  to  the  First  Point,  viz.  Where  such  a  pardon  is  good  in 
law  ;  1  shall  consider, 

l.What 

(t)  The  act  of  5  Anne,  c.  31.  is  repealed  so  far  mercy. — It  holds  out  a  kind  of  hope,  that  accom- 

as  relates  to  the  reward  of  £40.  by  Stat.  58  Geo.  plices  who  behave  fairly,  and  disclose  the  whole 

3.  c.  70.  truth,  and  bring  otliers  to  justice,  should  themselves 

(2)  Persons  to  whom  the  king  has,  by  special  escape  punishment  and  be  pardoned, 
proclamation  in  the  Gazette,  or  otherwise,  promised  (4)  But  a  justice  of  the  peace  cannot  pardon  the 
his  pardon,  are  also  entitled  to  it  of  legal  right.  offender,  and  tell  him  he  shall  be  a  witness  against 
Cow  p.  333.  others.     He  cannot  select  whom  he  pleases  to  par- 

(3)  Great  inconvenience  arose  from  the  practice  don  or  prosecute,  and  the  prosecutor  has  even  a  less 
of  approvement.  A  mode  has  therefore  been  pretence  to  select  than  the  justice  of  peace.  How- 
adopted  in  analogy  to  that  law,  by  w  hich  an  accom-  ever,  although  the  justices  deceive  the  accomplice 
plice  may  be  entitled  to  a  recommendation  to  the  under  a  promise,  or  assurance,  or  hope  of  pardon 
king's  mercy,  but  not  to  a  pardon  as  of  legal  right,  from  them,  which  in  strictness  they  had  no  right 
which  he  may  plead  in  bar,  or  avail  himself  of  on  to  make,  yet  if  he  make  a  full  and  fair  disclosure, 
his  trial.  It  is  where  an  accomplice,  having  made  at  the  time  of  his  examination,  of  all  he  knows,  he 
a  full  and  fair  confession  of  the  whole  truth,  is  in  will  be  intitled  to  a  recommendation  to  mercy,  and 
consequence  thereof  admitted  evidence  for  the  tlie  king's  bench  will  in  this  case  bail  him  in  order 
crown,  and  that  evidence  is  afterwards  made  use  that  he  may  apply  for  the  king's  pardon.  Or  the 
of  to  convict  the  other  offenders.  If  he  act  fairly  justices  of  gaol-delivery,  on  all  the  circumstances 
and  openly,  and  discover  the  whole  truth,  though  relative  to  the  prisoner's  claim  of  indemnity  being 
he  is  not  intitled  of  right  to  a  pardon,  yet  the  laid  before  them,  will  exercise  their  discretion  in 
usage,  the  practice,  and  the  lenity  of  the  court  is  deferring  the  trial  accordingly.  Lord  Mansfield, 
to  stop  the  prosecution  against  him  ;  and  he  has  an  Cowper,  331. 

equitable  title  to  a  recommendation  for  the  king's 
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1 .  What  is  required  to  make  a  good  pardon  of  felony  in  ge- 
neral. 

2.  What  is  particularly  required  in  a  pardon  of  treason,  mur- 
der, or  rape. 

3.  How  far  the  pardon  of  one  man  may  discharge  another. 

4.  How  far  it  is  necessary  that  the  pardon  of  several  persons 
for  felony  be  several. 

5.  Whether  the  king's  grant  of  a  protection,  or  a  place  of 
trust  to  a  traitor  or  felon,  carry  with  it  an  implied  pardon  of  his 
crime. 

6.  What  is  required  to  make  a  good  pardon  of  offences  not 
capital. 

7.  Whether  any  offence  can  be  pardoned  before  it  is  com- 
mitted. 

8.  Whether  there  be  any  offence  which  cannot  be  pardoned 
after  it  is  committed. 

,  9.  How  far  a  pardon  may  be  of  force  against  the  private  in- 
terest of  the  subject. 

10.  Whether  it  may  be  conditional, 

11.  Where  a  pardon  is  void  in  respect  of  a  wrong  recital. 

As  to  the  first  particular,  viz.  What  is  required  to  make  a  good 
pardon  of  felony  in  general. 

Sect.  8.  It  seems  to  be  laid  down  as  a  general  rule  in  many 
books,  that  wherever  it  may  be  reasonably   intended  that  the 
king,  when  he   granted  such  pardon,  w-as  not  fully  {n)  apprised  («)  8  H.  6.  so. 
both  of  the  heinousness  of  the  crime,  and  also  how  far  the  party  ^^'F'^^q^'  "^ 
stands  convicted  thereof  upon  record,   the  pardon  is  void,  as  8H.  e.'si.* 
being  gained  by  imposition  upon  the  king.     And  this  is  very  Ab.  B.  Patents, 
agreeable  to  the  reason  of  the  law,  which  seems  to  have  intrusted  i^A^j^g  ^3 
the  king  with  this  high  prerogative,  upon  the  special  confidence  sinst.  238*. 
that  he  will  spare  those  only  whose  case,  could  it  have  been  fore- 
seen, the  law  itself  may  be  presumed  willing  to  have  excepted  out 
of  its  general  rules,  which  the  wit  of  man  cannot  possibly  make  so 
perfect  as  to  suit  every  particular  case.     And  upon  this  ground  it 
hath  been  holden,  (0)  "  that  if  one  be  indicted  by  these  words,  W  8  H.  6.  20. 
"that  he  had  slain  a  man  for  having  sued  him  in  the  king's  court,"  Brook  in  abridg- 
and  the  king  make  him  a  charter  of  all  manner  of  felonies  ;  this  ing  this  case  in 
charter  shall  not  be  allowed,  because  it  shall  be  intended  that  the  rf  ^'/^^'^fp 
king  was  not  acquainted  with  the  heinousness  of  the  crime,  but  don,  19.  omits 
deceived  in  his  grant.     Also  where  one  outlawed  in  an  appeal  of  the  words,  "be- 
felony  prayed  his  clergy,   which  was  counterpleaded  on  the  ac-  ^^"^^  ^tt^"^-^^ 
count  of  bigamy,  &c.  and   afterwards  purchased  a  pardon,  and  court." 
sued  a  scire  facias  against  the  appellant,  &c.  it  is  (p)  said,  that  (p)  F.  Charter, 

the  ^^• 

"'*^  S.  P.  C.  102. 
Crorapton,  115.  from  the  authority  of  the  Year  Book  of  11  H.  4.  11.  pi.  24.  and  48.  pi,  23.  whereon 
the  debate  of  this  case  it  seems  admitted,  that  the  pardon  was  not  good  because  it  made  no  mention  of 
the  bigamy  ;  and  yet  it  is  said  tbatupon  the  non-appearance  of  any  one  to  maintain  the  appeal,  the  pardon 
jfterwards  allowed.  •    "Ergo  qtuere. 


was  ai 
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(g)8H.  6.  21. 
Ab.B,  Patents, 
15. 

9  Ed.  4.  28. 
Ab.  F.  Char. 
23. 

B.  Charter,  23. 
6  Ed.  4.  4. 
1  Ed.  3. 13. 

1  Assize,  4. 
Ab.  F.  Cor.  155. 
124.      Crompton, 
(r)  These  are  the 

(s)  1  Sid.  366. 
430. 

2  Keble,  363. 

3  Keble,  694. 

(0  2  Jones,  56. 
3  Keble,  30. 
(«)  2  Jones,  56. 
3  Keble,  30. 36. 
Cromp.  115. 

(x)  10  Ed.  4. 10. 
Co.  Litt.  391. 
3  Inst.  236. 
Vide  22  Ass.  49. 
S.  P.  C.  2.  102. 
F.  Charter,  13. 

(i)  Keilw.  91. 
B.  Cor.  147. 
Coke  Lit.  391. 
S.P.C.  2.102. 
3  Tnst.  236. 
22  E.  4.  7. 
See  the  books 
cited  to  the 
other  parts  of 
this  section. 
(v)  8  H.  6.  21. 
Ab.  B.  Pat.  15. 
F.  Corone,  24. 
2  Keble,  574. 

10  Ed.  4.  10. 
36  H.  6.  25. 
26  Sum.  251. 
2  Jones,  56. 
6  Ed.  4.  4. 
B.  Charter  F. 
Pardon,  10. 
(£)Keilway,  91. 
9  Ed.  4.  26. 
Crompton,  115. 
(a)  2  Keb.  363. 
415.  574. 
(6)  See  the  pre- 
cedent section. 


(c)  Vide  2.  Keb. 
575. 


the  pardon  was  not  allowed,  because  it  made  no  mention  of  the 
bigamy. 

Also  it  seems  agreed  by  all  the  {q)  books,  that  if  a  man  be  at- 
tainted of  any  felony,  whether  by  abjuration,  or  outlawry,  or 
otherwise,  and  afterwards  get  a  pardon  which  doth  not  expressly 
mention  the  attainder,  the  pardon  will  not  avail  him,  (r)  because 
it  shall  be  intended  that  the  king  had  not  conusance  of  the  at- 
tainder, but  was  deceived  in  his  grant,  which  shall  not  grieve  him 
when  he  has  true  notice  of  the  matter. 

Same  point  admitted,  36  H.  6.  25,  26.  Ab.  B.  Charter,  25.  6  Coke,  13.  F.  Cor- 
115.  3  Inst.  238.  Sura.  251.  S.  P.  C.  102.  123.  Dalton,  c.  94.  Kelynee,  28- 
very  words  of  8  H.  6.  21.     Ab.  B.  Patent,  15. 

And  upon  the  like  ground  it  hath  been  holden  (5),  that  the 
pardon  of  one  who  is  convicted,  by  verdict,  of  a  felony  is  not 
good,  unless  it  recite  the  indictment  and  conviction. 

Also  it  hath  been  {t)  questioned,  whether  the  pardon  of  one 
who  is  barely  indicted  of  felony  be  good,  if  it  do  not  mention 
the  indictment.  But  this  hath  been  (u)  adjudged  to  be  helped 
by  the  words  '*  sive  indictatus  site  wow." 

Sect.  9.  It  hath  been  holden,  that  anciently  {x)  a  pardon  of 
'*  all  felonies"  included  all  treasons,  as  well  as  all  felonies  what- 
soever, and  might  be  pleaded  to  an  indictment  for  them, 

Djer,  124.     March,  214,  &c. 

And  it  seems  to  be  taken  for  granted,  in  many  (x)  books,  that 
a  pardon  of  all  felonies  in  general,  without  describing  any  one 
particular  felony,  may  even  at  this  day,  if  the  party  be  neither  (^) 
attainted  nor  indicted,  be  pleaded  in  bar  of  any  felony  whatsoever, 
coming  within  the  general  limitations  of  the  pardon,  except  mur- 
der or  rape ;  and  that  the  only  (z)  reason  why  it  cannot  be  also 
pleaded  to  murder  or  rape,  is,  because  the  statute  of  13  Rich.  2., 
set  forth  more  at  large  under  the  next  point,  requires  an  ex- 
press mention  of  them.  But  I  find  this  point  no  (a)  where  so- 
lemnly debated.  Neither  doth  it  seem  easy  to  reconcile  it  with 
the  general  rules  concerning  pardons,  agreed  to  be  good  in  other 
cases ;  for  if  a  felony  cannot  bfe  well  (6)  pardoned  where  it  may 
be  reasonably  intended  that  the  king,  when  he  granted  the  par- 
don, was  not  fully  apprised  of  the  state  of  the  case,  much  less 
doth  it  seem  reasonable  that  it  should  be  pardoned  where  it  may 
be  well  intended  that  he  was  not  apprised  of  it  at  all.  And  if  a 
felony  whereof  a  person  be  attainted  cannot  be  well  pardoned, 
even  though  it  appear  that  the  king  was  informed  of  all  the  cir- 
cumstances of  the  fact,  unless  it  also  appear  that  he  was  in- 
formed of  the  attainder;  much  less  doth  it  seem  reasonable  that 
a  felony  should  be  well  pardoned,  where  it  doth  not  appear  that 
he  knew  any  thing  of  it :  for  by  this  means,  where  the  king  in 
truth  intends  only  to  pardon  one  felony,  which  may  be  very  pro- 
per for  his  mercy,  he  may  by  consequence  pardon  the  greatest 
number  of  the  most  heinous  crimes,  the  least  of  which,  had  he 
been  apprised  of  it,  he  would  not  have  pardoned.  And  for  these 
reasons,  as  I  suppose,  general  pardons  are  commonly  made  by 
act  of  parliament ;  and  have  been   of  late   years  (c)  very  rarely 

granted 
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granted  by  the  crown,  without  a  particular  description  of  the 

offence  intended  to  be  pardoned.     As  to  the  (c/)   precedents  of  (d)  Rast.  455. 

such  general  pardons  in  Rastal's  Entries,  it  may  be  answered,  459. 

that  their  authority  seems  to  be  of  less  weight  when  compared 

with  those  many  precedents  of  pardons  in  the  Register  (e),  every  (g^  Register  of 

one  of  which  particularly  describes  the  offence  which  is  pardoned,  original  writs,  f. 

and  even  those  which  relate  to  {f)  homicide  by  lunatics,  or  in-  ff\^^^h  ^  t 

fants,   or  in   self-defence,  &c.  except  only  one  which  pardons  original  writs, 

escapes,  but  expressly  excepts' all  voluntary  ones.     And  therefore  309. 

where  the  books  speak  of  pardons  of  all  felonies  in  general  as 

good,  perhaps  it  may  be  reasonable  for  the  most  part  to  intend 

that  they  either  speak  of  a  pardon  by  parliament,  or  that  they  ,  x  jx 

suppose  (g)  that  the  particular  crime  is  mentioned  in  the  pardon,  vide  22^Ass.  47. 

though  they  do  not  express  it.  Ab.F.  Charter, 

14. 

Sect.  10.  By  23  Edw.  3.  c.  2.  it  is  enacted,  "  That  in  eveiy 
"  charter  of  pardon  of  felony  which  shall  be  granted  at  any  man's 
"  suggestion,  the  said  suggestion  and  the  name  of  him  that  makes 
"  it  shall  be  compromised  ;  and  if  after  the  same  suggestion  be 
"  found 'untrue,  the  charter  shall  be  disallowed.  And  the  jus- 
"  tices  before  whom  such  charters  shall  be  alleged,  shall  enquire  (A)VideRaym. 
"  of  the  same  (Ji)  suggestion,  and  if  they  find  it  untrue,  shall  dis-  13. 
"  allow  the  charters  so  alleged."  ^  Siderfin,4i. 

And  by  5  Hen.  4.  c.  2.  it  is  enacted,  *'  That  if  an  approver 
"  become  a  felon  again  after  a  pardon,  he  who  procured  the  par- 
"  don  shall  forfeit  c£  100." 

Sect.  11.  It  is  certain  that  a  general  pardon  of  felonies  extends 
not  to  piracy,  as  hath  beenm  ore  fully  shewn,  book  1.  ch.  20.  s.  12. 

Sect.  12.  It  seems  a  settled  rule,  that  no  pardon  of  felony  shall 
be  carried  farther  than  the  express  purport  of  it ;  and  therefore 
where  a  man  was  attainted  on  an  appeal  of  robbery,  and  the  king, 
reciting  the  attainder,  pardoned  the  execution,  it  is  said,  (i)  that  /^  g  jj  ^  g^ 
because  the  pardon  did  not  expressly  mention  the  felony,  it  was  Ab.F.Chart.26. 
disallowed :  but  it  does  not  appear  how  it  was  pleaded,  nor  to  ^-  -^PP-  ^^* 
what  purpose  it  was  attempted  to  be  made  use  of,  nor  how  far,  ^3 
or  in  what  respect  it  was  disallowed ;  and  therefore,  though  (k)  B.  Corone,  24. 
some  books  seem  to  hold  generally,  on  the  authority  of  this  case,  ^  ^^!,'  ^^• 
that  such  a  pardon  is  no  way  good,  I  do  not  well  see  how  any  (i^  Crompton, 
more  can  be  proved  from  it  than  this,  that  it  shall  neither  amount  115. 
to  a  pardon  of  the  felony  itself,  nor  of  any  other  consequence  of  ^"^"J^^'  ^'^^* 
the  attainder  besides  the  execution.     But  it  seems  difficult  to  Ab.F. Cor. 22V. 
give  a  reason  why  it  should  not  w  ell  pardon  the  execution,  since  See  the  chapter 
the  king  doth  not  appear  to  have  been  any  way  deceived;  and(/)  of  execution  and 
it  hath  been  clearly  adjudged,  that  the  king  may,  if  he  think  fit,  i^statlxr.  261. 
pardon  the  execution,  and  no  more. 

Sect.  13.  It  seems  (jn)  agreed,  that  where  a  general  act  of  par-  ,-.  g  Q,oke,\S. 
don  excepts  some  particular  kinds  of  felony,  such  exception  ex-  Summary,  251. 
tends   as  well    to  those  w  hereof  any  persons  are  attainted  as  3  Inst.  238. 
others ;  for  if  those  whose  guilt  appears  not  on  record  are  ex- 
cepted, much  greater  reason  is  there  that  those  whose  guilt  ap- 
pears in  so  high  a  manner  should  be  excepted ;  and  therefore 
being  within  the  letter  of  the  exception,  they  cannot  but  be  in- 
tended to  be  within  the  meaning  of  it  also.     Neither  doth  it  fol- 
low. 


536 


OF  PARDON. 


Bk.  2. 


(n)  Vide  sup. 
sect.  8,  9. 


low,  that  because  the  pardon  of  a  felony  whereof  a  person  is  at- 
tainted is  not  (n)  good  without  mentioning  the  attainder,  there- 
fore such  a  general  exception  of  "  all  felonies"  shall  not  extend 
to  those  whereon  there  hath  been  an  attainder ;  for  the  case  of 
such  a  pardon  depends  on  this  special  reason,  that  the  king  ought 
to  be  fully  apprised  of  the  proceedings  against  the  party  before 
he  pardons  him,  as  hath  been  more  fully  shewn,  section  the 
eighth. 

As  to  the  second  particular,  viz.  What  is  particularly  required 
in  a  pardon  of  treason,  murder  or  rape. 

Sect,  14.  I  do  not  (o)  find  that  the  common  law  required  any 
thing  particular  in  the  form  of  pardons  of  such  crimes,  which  was 
not  equally  requisite  in  the  pardon  of  any  felony  whatever.  But 
it  being  enacted  by  the  statute  of  2  Edw.  3.  c.  2.  which  is  con- 
firmed by  several  (p)  subsequent  statutes,  "  that  charters  of  par- 
**  don  of  manslaughters  shall  not  be  granted,  but  only  where  the 
"  king  may  do  it  by  his  oath,  that  is  to  say,  where  a  man  slayeth 
"  another  in  his  own  defence,  or  by  misfortune  ;"  and  there  being 
(/•)S.P.  C.  101.  YiQ  precedent  in  the  Register  (q)  of  a  pardon  of  any  other  homi- 
Style,  375. 377.  ^^^^  ^"^  ^"^^^  ^^  ^^  done  either  in  self-defence  or  by  misadventure, 
March,  217.  or  by  infants  or  madmen ;  (r)  some  have  gone  so  far  as  to  hold, 
that  the  king's  pardon  of  any  other  homicide  is  not  good,  unless 
it  be  confirmed  by  parliament,  or  at  least  have  a  (1)  non  obstante 
of  these  statutes.  But  this  seems  contrary  not  only  to  the  gene- 
ral tenourof  the  books,  which  clearly  (s)  admit  the  king's  power 
to  pardon  any  homicide  in  general,  but  also  to  the  express  pur- 
port of  13  Rich.  1.  which,  by  shewing  in  what  form  the  king  shall 
Ab.  F.  Cor.  25.  make  a  pardon  of  murder,  plainly  allows  that  he  has  a  power  to 
'  ^'  make  it.     Besides,  the  same  reasons  hold  as  strongly  against  the 

king's  power  to  pardon  manslaughter  as  murder,  which  yet  1 
never  knew  disputed.  However,  it  seems  reasonable  that  thus 
much  at  least  be  allowed  to  follow  from  the  arguments  above- 
mentioned,  that  too  great  caution  cannot  well  be  {t)  taken  in  the 
Ab.F. Cor. 266.  grant  of  pardons  of  any  homicide:  that  there  be  some  such  fa- 
which  bookskls  vourable  circumstances  in  extenuation  of  it,  as  may  bring  it  some 
clearl}'  admit-     way  within  the  equity  of  the  cases  in  the  Register,  and  those  old 

ted,  that  an  out-   statutes. 
Jawry  in  an  ap- 
peal of  death  may  be  pardoned  by  the  king  so  far  as  the  public  justice  is  concerned  in  it.     See  also 
Shower,  283,  284.     2  Jones,  56.     Kelv.  24,  25.    1  Sider.  366.     Moor,  752.    Raym.  13.    2  Keb.  363. 
415.  574.    3  Keb.  30.  694.     3  Mod.  37.     (t)  See  Bracton,  133.    See  Rex  v.  Parsons,  Salk.  499. 

Sect.  15.  It  is  recited  by  the  statute  of  13  Rich.  2.  c.  1.  "  That 
the  commons  had  grievously  complained  of  the  outrageous  mis- 
chiefs which  had  happened  to  the  realm,  for  that  treasons,  mur- 
ders, and  rapes  had  been  commonly  done,  and  the  more  because 
charters  of  pardon  had  been  easily  granted  in  such  cases,  and 
that  hereupon  the  commons  had  requested  the  king  that  such 
charters  might  not  be  granted ;  to  which  the  king  had  answered, 
"  that  he  would  save  his  liberty  and  regality,  as  his  progenitors  had 
done  :"  and  thereupon  it  was  enacted,  "  That  no  charter  of  par- 

"  don 


(o)  Sup.  sect.  9, 

Moor,  752. 

3  Modern, 

37,  38. 

F.  Chart.  13. 

F.  Corone,  25. 

Keiiway,  91. 

(p)4Ed.  3. 

c.  13. 

10  Ed.  3.  2. 

(q)  Regi.  309. 


Bracton,  133. 
Shower,  283, 
284. 

1  Keble,  67. 
1  Levinz,  8. 
(s)  11  H.  4. 11 
Ab.F.  Char.  16 
4  Ed.  4.  10. 


Ab.  F.  Scire 
Fac.  56. 
9  IL  4.  I. 
Ab.  F.  Scire 
Fac.  63. 
13H.  4.  6. 


(1)  It  is  been  said  by  Mr.  J.  Blackstone  that 
the  doctrine  of  "  non  obstante"  fled  Westminster 
Hall  at  the  Revolution,  and  it  is  no\T  settled  law, 


that  the  king  cannot  dispense  with  tlie  enactment 
of  any  statute.  Vide  1  Wm.  &  M.  sess.  2.  c  3. 
post,  s.  31. 
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"  don  shall  from  henceforth  be  allowed  before  any  justice  for 
*'  murder,  or  for  the  death  of  a  man  slain  by  await,  assault,  or 
•*  mahce  prepensed,  treason,  or  rape  of  a  woman,  unless  the  same 
"  murder,  death  of  a  man  slain  by  await,  assault,  or  malice  pre- 
"  pensed,  treason,  or  rape  of  a  woman,  be  specified  in  the  same 
*'  charter.  And  if  the  charter  of  the  death  of  a  man  be  alleged 
*'  before  any  justices,  in  which  charter  it  is  not  specified  that  he 
**  of  whose  death  any  such  is  arraigned,  was  murdered  or  slain  by 
"  await,  assault,  or  malice  prepensed,  the  same  justices  shall  en- 
"  quire  by  a  good  inquest,  of  the  visne  where  the  dead  was  slain, 
'*  if  he  were  murdered  or  slain  by  await,  assault,  or  malice  pre- 
'*  pensed  ;  and  if  they  find  that  he  was  murdered  or  slain  by  await, 
"  assault,  or  malice  prepensed,  the  charter  shall  be  disallowed, 
"  and  further  it  shall  be  done  as  the  law  alloweth." 

Sect,  16.  Also  the  said  statute  required,  that  the  name  of  him 
who  sued  for  such  a  charter  should  be  endorsed  upon  the  bill 
under  a  great  penalty,  &c.  But  to  this,  and  all  other  matters, 
except  only  what  is  contained  in  the  precedent  section,  it  is  re- 
pealed by  16  Rich.  2.  c.  6. 

Sect.  17.  It  so  fully  appears  from   the  express  words  of  13  («)VideB. 
Rich.  2.  that  the  king's  pardon  of  murder,  rape,  or  treason,  can-  Chart,  of  Par, 
not  be  good,  without  a  clause  of  non  obstante,  unless  the  crime  Crompton,  115. 
be  specified  in  the  pardon,  that  I  do  not  {u)  know  that  it  hath  Keilway,  91. 
ever  been  disputed.     But  it  hath   been  often  formerly  [v)  ad-  ?;  ^^f'  f^J* 

•      111  1  '11  ti  1  1  111    March,  213, 

judged,  that  a  murder  might  be  well  pardoned  under  the  general  214^  &c. 
description  of  a  felonious  killing,  if  the  charter  had  the  clause  of  1  Hale,  466, 
non  obstante  of  this  statute ;  which  construction  seems  in  a  great  J?^*.   ^    .  , 

1  11  1  Till  •        xi       r  YetmKastal, 

measure  to  evade  so  excellent  a  law,  by  barely  changing  the  lorm  435.  there  are 
of  the  charter.  But  it  seems  difficult  to  give  a  good  reason  why  precedents  of 
this  statute  should  so  easily  be  evaded,  which  was  made  for  the  pardons  of  all 

r  1  •      1  •    r  1  1  11-1     murders  m  ge- 

prevention  or  such  great  mischieis,  and  no  ways  tends  to  abolish  neral,  without 
the  king's  prerogative,  but  only  to  put  such  a  restraint  upon  the  &ny;  non  obstante; 
abuse  of  it,  which  every  one  must  own  to  be  reasonable.     But  if  ^24 '"i^g^y^"^' 
such  opinions  were  founded  on  the  king's  power  of  dispensing  there  is  mention 
with  statutes,  they  seem  to  have  been  of  {x)  little  force  since  the  of  a  pardon  of 
statute  of  J  Will.  &  Mary,  sess.  2.  c.  2.  by  which  it  is  declared  and  f^l'l^^^^;,^^""' 
enacted,  "  That  from  and  after  that  session,  no  dispensation  by  that  the  parti- 
*'  von  obstante  of  or  to  any  statute,  or  any  part  thereof,  shall  be  cular  treason 
"  allowed,  &c."  ^^^  t«  "^- 

'  pressly  par- 

doned ;  for  it  appears  that  the  attainder  for  it  was  expressly  mentioned,  (y)  2  Keble,  363.  574. 
Shower,  283,  284,  Skinner,  157.  1  Siderfin,  366.  3  Modem,  S7,  38.  Kel.ynge,  24,  25.  Moor, 
752.  12  Coke,  18.  2  Jones,  56.  Rastal,  455.  Tlie  same  point  is  admitted  and  complained  of, 
S.  P.  C.  132.  Summary,  250.  Vide  3  Inst.  136.  2  H.  7.  6.  6.  March,  214.  Styles,  Rickabee's 
case,    (x)  Shower,  283,  284. 

Sect.  18.  But  it  seems  plain,  that  pardons  of  manslaughter,  or 
any  other  felony,  except  murder  or  rape,  remain  as  they  were  at 
common  law,  for  which  I  shall  refer  to  sections  8,  9,  10,  11,  12, 
13.  from  whence  it  follows,  that  the  pardon  of  the  {y)  felonious  (j/)  2  Keble, 
killing  of  J.  S.  may  be  well  pleaded  to   an  indictment  of  man-  Ktlynge,  24,25. 
slaughter  for  killing  him.     But  where  such  a  pardon  hath  been  2  Jones,'56.' 
pleaded  to  an  indictment  of  manslaughter  by  the  coroner's  in- 
quest, the  court  in  prudence  hath  refused  (2)  to  allow  it  till  the  (O^KebMi^ 

fact 
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fact  had  been  found  manslaughter  only,  by  a  jury  directed  by  a ' 
higher  court. 

(a)  Dyer,  50.  Sect.  19-  It  hath  been  {a)  adjudged,  that  where  a  general  act 
?r  k  f?  ^^  pardon  expressly  pardons  '*  all  petit  treasons,"  but  excepts 
Crorapton,  1 15.  niurder,  it  cannot  be  avoided  by  indicting  one  for  murder  only, 

without  the  word  proditorie,  &c.  who  has  been  guilty  of  petit 
treason;  for  the  less  oflfence  being  included,  and  consequently 
drowned  in  the  greater,  cannot  but  be  pardoned  by  a  pardon  of 
it;  and  therefore  the  exception  of  murder  in  such  a  pardon  must 
be  construed  of  such  murder  only  as  is  specially  so  called,  and 
doth  not  amount  to  petit  treason. 

(b)  1  Levinz,  8.  Sect,  20.  Also  it  hath  been  (b)  adjudged,  that  a  general  act  of 
120.  pardon  of  "  all  felonies,  &c.  except  murder,"  shall  extend  to  a 
1  K^b"^ 66^^48 '^^^^'^^'^^'  ^or  notwithstanding  his  offence  may  in   strictness  be 

called  murder,  and  consequently  may  seem  naturally  enough  to 
come  within  the  exception,  yet  since  the  general  words  of  an  act 
of  parliament  are  to  be  expounded  according  to  the  common  use 
of  them,  and  the  offence  of  felo-de-se  and  murder  are  generally 
understood  as  distinct  offences,  and  such  as  are  distinctly  treated 
by  all  authors,  who  when  they  use  the  word  "  murder"  as  signi- 
fying a  certain  species  of  offences,  always  meant  by  it  the  murder 
of  another ;  and  farther,  since  there  is  greater  reason  to  except 
the  murder  of  another  out  of  a  pardon  than  that  of  a  man's  self, 
because  both  the  law  of  God  and  nature  seem  generally  to  re- 
quire blood  for  blood,  which  can  be  applied  only  to  the  murder 
of  another,  the  word  murder  shall  in  such  an  exception  be  taken 
only  to  signify  the  murder  of  another. 

(c)  Cole's  case,.  Sect.  21.  Also  it  hath  been  (c)  adjudged,  that  if  a  general  act 
1  Hale^"426.  *  ^^  pardon  extend  to  all  felonies,  offences,  injuries,  misdemeanors, 
Crorapton,  116.  and  other  things  done  before  such  a  day,  it  pardons  a  homicide 
This  is  made  a  from  a  wound  given  before  the  day,  whereof  the  party  died  not 
anTTee  th^case  ^^'^  ^^'^^  ^^^  ^^y»  because  the  stroke  which  is  the  cause  of  the 
of  Will.  Nichols,  death  being  pardoned,  all  the  effects  of  it  are  consequently  par- 
Foster,  64  to  68.  doned. 

where  Cole's 

case  is  said  to  be  good  law,  but  not  to  warrant  the  rule  here  contended  for. 

As  to  the  third  particular,  viz.  How  far  the  pardon  of  one  man 
may  discharge  another. 

(d)  Sup.  c.  "9.  Sect.  22.  It  seems  to  be  generally  (d)  agreed,  that  notwith- 
sect.  41.  standing  all  felonies  are  (e)  several,  and  consequently  a  pardon  of 
34  H.  6.  9.  Que  man  cannot  be  a  direct  discharge  of  another,  yet  in  some 
B.  Chart.'of  *  cases  the  felony  of  one  man  may  be  so  far  dependant  upon  that 
Pardon,  33.  of  another,  that  the  pardon  of  the  one  will  by  a  necessary  conse- 
Corone,i22.  quence  enure  to  the  benefit  of  the  other.  As  where  the  princi- 
F.  Charter,  15.  P^^  pleaded  his  (f)  pardon,  and  was  allowed  it  at  the  common 

(e)  Cro.  Eliz.  law,  (g)  before  his  attainder,  or  where  he  pleads  and  is  allowed  it 
30,31.  at  tljig  ^ay  before  his  (/i)  conviction,  in  which  case  it  seems  that 
Infra,  sect.' 23.  ^^^  accessary  may  by  a  necessary  consequence  take  benefit  of  it, 
Dver,  34.  because  he  cannot  be  arraigned  till  after  the  principal  is  con- 

(f)  F.  N.  B,     victed. 
115. 

7  H.  4. 16.    Sup.  c.  29.  sect.  41.    (g)  Sup.  c.  29.  sect.  41,  42.     {h)  Sup.  c.  29.  sect.  43. 

Sect. 
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Sect*  23.  It  is  (J)  agreed,  that  if  a  man  be  bound  to  the  king  (i)  i  h.  7.  lo. 
as  surety  for  another,  for  the  payment  of  a  certain  fine  or  other  F-  Pardon,  4. 
debt  due  to  the  crown,  the  pardon  of  the  principal  is  a  discharge  par^on  ^35^ 
of  the  surety  also.     But  it  seems  to  have   been  (k)  holden  as  a  (^k)  Seethe 
general  rule,  that  where  a  man  is  bound  a  surety  for  another  for  I'o^ks  next 
the  performance  of  a  future  act,  the  discharge  of  the  principal  ^^°^^  ^'^^^* 
before  the  time  of  the  performance  will  not  discharge  the  surety, 
because  nothing  was  due  to  the  king  at  the  time  of  such  dis- 
charge.    But  this  seems  extremely  nice :  neither  do  the  cases  (i)  (i)  See  the 
brought  for  the  proof  of  it  seem  any  way  to  come  up  to  it.     For  ^^^'^  "5^* 
as  to  the  first  of  them,  viz.  that  of  the  king's  release  of  a  recog-  ^  °^^  ^'**  ' 
nizance   for  the   peace    to   the  principal,  before  it  is  forfeited, 
which  shall  not  discharge  the  sureties :  it  may  be  answered,  that 
it  will  (w)  not  so  much  as  discharge  the  principal.     And  as  to  (m)Seebk.  1. 
the  other  case  (n)  cited  for  this  purpose,  viz,  that  of  the  king's  c.  28.  sect.  i7. 
pardoning  J.  N.  the  building  of  such  a  house,  for  his  building  ^"^  ^  ^*  ^*  ^^' 
whereof  J.  S.  is  bound  to  the  king,  which  shall  be  no  discharge 
to  J.  S.;  it  may  be  answered,  that  as  this  case  is  put,  J.  N.  doth 
not  seem  to  be  bound  at  all,  but  only  J.  S.  who  therefore  doth 
not  seem  to  come  under  the  notion  of  a  surety  but  of  a  principal. 

As  to  the  fourth  particular,  viz.  How  far  it  is  necessary  that 
the  pardon  of  several  persons  for  felony  be  several. 

Sect.  24.  It  seems  (0)  agreed,  that   the  pardon  of  A.  B.  and  ^^q^J^'J'"^' 
C.  of  all  felonies  by  them  done,  without  adding,  or  any  of  them,  Par.  51.* 
is  void  ;  because  it  supposes  them  jointly  guilty,  and  extends  to  'Oy^r,  34. 
no  other  but  joint  felonies,  whereas  all  felony  is  several  (»)  in  /'?c^*  ^^!,*« 
each  oiiender,  and  cannot  be  jomt.     And  the   Year-book  of  (^)  (g)22E.  4. 7. 
22  Edw.  4.  goes  so  far  as  to  hold,  that  the  addition  of  the  words,  ('")  B.  Char,  of 
or  any  of  them ,  will  not  help  a  pardon  beginning  with  such  joint  ^l^^^^^^' 
words.  But  this  is  (r)  said  to  be  misreported,  and  contrary  to  the  s.  P.'c.  102. 
roll,  and  seems  to  be  agreed  (s)  not  to  be  law  at  this  day.  («)  Dy*^'".  ^4. 

°  "^  Summary,  252. 

As  to  the  fifth  particular,  viz.  Whether  the  king's  grant  of  a 
protection,  or  of  a  place  of  trust  to  a  traitor  or  felon,  carry  with 
it  an  implied  pardon  of  his  crime. 

Sect.  25.  It  is  generally  (0  agreed,  that  a  protection  granted  (t)S.P.  C.i04. 
to  a  felon  shall  be  so  far  from  enuring  as  a  pardon,  that  it  shall  C°-  Lit.  tso. 
not  so  much  as  privilege  him  from  answering  immediately  to  an  ^^^  p  Corone 
indictment,  in  the  same  manner  as  if  he  had  no  protection  at  all.  30. 
But  there  is  a  short  {u)  note  of  a  case  in  Fitzherbert's  Abridg-  3 Inst. 230. 240. 
ment,  where  one,  being  indicted  and  found  guilty  of  felony,  pro-  p  Corone  ^6\. 
duced  a  charter  whereby  it  appeared  that  the  king  had  hired  him  But  F.  Corone, 
to  go  into  Gascoign  to  the  army,  whereupon  the  court  allowed  122.  seems  con- 
the  charter.     And   Sir  Edward  Coke  (jr)  supposes  that  the  of-  (^^'^j'*.  Cor.  239. 
fence  was  specially  recited  in  the  charter,  and  that  such  recital  cited. 
varies  this  case  from  that  of  a  protection,  which  must  be  a  formed  3 Inst. 239, 240. 
writ,  and  therefore  can  have  no  such  recital.     But  however  such  2  Roll.  50. 
a  charter  may  enure  as  a  (y)  suspension  of  the  proceedings  (x)  3  Inst.  240. 
against  a  felon  for  a  time,  I  do  not  see  how  it  can  be  collected  ^^]  ^'^;  £  i"i* 
from  this  case,  that  it  shall  enure  as  a  pardon  of  the  felony  by  g  j^J^jf  50/ 
implication,  which  seems  contrary  to  the  rule  (z)  of  law  in  other  (j)  Sup.  sec- 
cases,  which  will  not  suffer  a  pardon  of  felony  to  be  carried  be-  *^o">  12,  &c. 
yond  the  express  purport  of  it. 

However, 
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(rt>  C.  Jac.  494.       However,  it  was  solemnly  adjudged  (a)  in  Sir  Walter  Raleigh's 
'2  Roll- 50.         case,  that  the  king's  grant  of  a  military  command  to  a  person  at- 
187  188.877.    tainted  of  high  treason,  wherein  he  called  him  his  true  and  loyal 
subject,  and  gave  him  judicial  power  over  the  lives  of  others,  did 
not  pardon  the  high  treason,  because  every  pardon  of  high  trea- 
son requires  an  express  mention  of  it,  if  not  by  the  common  law, 
(6)Sup.sect.  15.  yet  at  least  by  the  statute  of  13  {b)  Rich.  2.     Besides,  if  the  of- 
fence had  been  but  felony,  yet  after  an  attainder  it  could  not  have 
(c)Sup.6ect.8,9.  been  pardoned  without  an  express  mention  both  of  the  (c)  felony 
(_d)Sup.sect.8,9.  and  also  of  the  (d)  attainder. 

As  to  the  sixth  particular,  ^72.  What  is  required  to  make  a  good 
pardon  of  offences  not  capital. 

(e)S6U.6  24  Sect.  26.  It  hath  been  adjudged,  that  a  pardon  of  *'  all  mis- 
o7H.  6.  21,  22.  '^  prisions,  trespasses,  offences  and  contempts,"  will  pardon  a 
Ab,F.Chart.22.  contempt  in  making  a  (e)  false  return,  &c.  and  a  (f)  striking  in 
Par'^^r'^^""  Westminster  Hall,  and  {g)  barratry,  and  even  a  (h)  pramiinire : 
(/)  1  Lev.  106.  and  it  hath  been  laid  down  as  a  (i)  general  rule,  that  it  will  par- 
iSiderfin,  211.  (Jon  any  crime  which  is  not  capital.  But  it  is  said  (k)  to  have 
(p^)  1  I\lod  ^102  b^^"  holden,  that  such  a  pardon  will  not  extend  to  simony,  be- 
(/j)Cro.Jac.306.  causc  it  is  malum  in  se ;  but  this  seems  to  be  no  good  reason  ;  for 
2  Eulst.  299.  barratry,  and  the  injurious  striking  of  another,  and  generally  all 
KeiUvav  ibo'  offences  at  common  law,  are  also  mala  in  se ;  and  yet  it  seems 
198.  *  '  clear,  that  unless  they  be  capital,  they  may  be  pardoned  by  such 
F.  Corone,  1 22.  a  pardon. 

(k)  Watson's  * 

Clergyman's  Law,  c.  5.  1  Siderfin,  170.  222.  The  same  case  is  in  Keble,  780;  but  this  point  is  not 
taken  notice  of.  And  the  contrary  seems  to  be  admitted,  Cro.  Eliz.  585.  Moor,  916.  and  is  agreed, 
a  Modern,  52. 

(0  7  H.  4.  9.  Sect.  27.  It  hath  been  questioned,  (/)  whether  a  general  pardon 

of  all  trespasses  extends  to  champerty  or  confederacy. 

As  to  the  seventh  particular,  viz.  Whether  any  offence  can  be 
pardoned  before  it  is  committed. 

(m)  Jinch,  234,       Sect.  28.  It  Seems  agreed,  {?n)  that  the  king  can  by  no  previous 

^^^-  license,   pardon,  or  dispensation  whatsoever,  make   an  offence 

37  H.  6.  4,  5.  dispunishable  which  is  (w)  malum  in  se,  id  est,  unlawful  in  itself,  as 

11  H.  7.11, 12.  being  against  the  law  of  nature,  or  so  far  against  the  public  good 
B.  Chart,  do  as  to  be  indictable  at  common  law.  For  a  grant  of  this  kind 
Davis "75.  tending  to  encourage  the  doing  of  evil,  which  it  is  the  chief  end 
5  Coke,  25.  of  government  to  prevent,  is  plainly  against  reason  and  the  com- 

12  Coke,  29, 30.  mon  good,  and  therefore  void. 

(n)  But  chief  ° 

justice  Vaughan,  in  Sorrel's  case,  f.  332,  &c.  seems  to  find  fault  with  the  distinction  between  malum  in  se 

tt  prohibitum,  as  not  fully  answering  all  the  cases  concerning  dispensations, 

^^  ^v^'c'  ^^'  ^^^  ^^  seems  to  have  been  adjudged,  (o)  that  the  king's  grant 
37.  ^^^^'  ^^  ^^^  bishop  of  Salisbury,  and  his  successors,  having  the  custody 
B.  Pat.  51.  of  a  prison,  that  they  shall  be  quit  from  all  escapes,  &c.  having 
Cited  S.  p.  C.  been  allowed  in  eyre,  shall  be  a  good  discharge  from  any  fine  for 
a  negligent  escape  out  of  such  prison.  And  yet  it  is  admitted 
that  such  a  grant  is  no  discharge  of  a  voluntary  escape ;  but  it  is 
said,  that  it  shall  discharge  a  negligent  one,  because  it  is  punish- 
(P^^^'er.ss.  jjbie  Quiy  by  pecuniary  penalty;  and  it  is  a  general  rule,  that  the 
65, 64.  '  ^i"g  "i^y  discharge  a  {p)  possibility  of  an  interest  before  it  hap- 
Ab.  B.  Pat.  16.  '         pens ; 
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pens ;  as  where  the  tenants  of  his  manor  are  to  be  amerced  for 
a  default  in  respect  of  their  tenures,  which  the  king  may  pardon 
beforehand.    But  if  it  be  a  good  rule,  that  the  king  cannot  pardon 
an  offence  which  is  malum  in  se  before  it  happens,  and  the  negli- 
gent keeping  of  a  prison  be  such  an  offence,  which  I  think  can- 
not be  denied ;  and  farther,  if  it  be  also  a  good  rule,  that  where 
the  king's  grant  is  plainly  against  the  common  good,  as  a  grant 
of  this  kind  seems  to  be,  as  tending  to  make  a  gaoler  less  diligent 
in  his  duty,  by  taking  oft'  the  legal  punishment  of  his  negligence, 
I  do  not  well  see  how  this  case  can  be  maintained.    For  it  seems 
by  no  means  to  follow,  that  because  the  king  can  discharge  his 
right  to  an  amercement  before  it  happens,  for  a  default  of  his 
tenants  in  a  matter  relating  barely  to  the  revenue  of  the  crown, 
which  it  is  admitted  that  in  the  like  case  any  other  lord  may  do  as 
well,  therefore  he  can  discharge  a  pecuniary  penalty  for  an  offence 
of  a  public  nature  before  it  happens.    Neither  doth  it^eem,  that 
a  negligent  escape  is  only  punishable  by  a  pecuniary  penalty  ; 
for  in  some  (q)  books  it  is  said  to  be  finable,  by  which  it  is  im-  (7)  Sup.  c.  19.  s. 
plied  that  the  offender  may  be  imprisoned.     Besides  it  seems  (r)  c^)  gup  ^  ^g 
agreed,  that  many  negligent  escapes  will  forfeit  the  office  of  keep-  sect.  29,  so. 
ing  a  gaol,  and  therefore  it  is  plain  that  a  pecuniary  penalty  can-  0)  But  chief  ju$- 
not  be  said  to  be  their  only  punishment.     However,  this  is  the  Sorrei 'Tease"' ^° 
only  case  I  (s)  meet  with  which  looks  like  an  exception  out  of  335,  336.  seems 
the  general  rule,  that  the  king  cannot  pardon  an  offence  th^t  is  *"  ^""g^^  to  the 
malum  in  se  before  it  happens,  contrary. 

Sect.QQ,  But  where  (f)  a  thing  which  is  lawful  in  its  own  (0 Davis, 75,76. 
nature  is  made  unlawful  by  the  prohibition  of  an  act  of  parlia-  /!J\*J)' ^ r^?^' 
ment  only,  as  the  carrying  (u)  bell-metal  or  {x)  beer,  &c.  out  of  (x)  Dyer,'  92. 
the  realm,  importing  {y)  certain  merchandises  in  foreign  ships,  (3/)  D3'er,  54. 
&c.  selling  (s)  wines  beyond  a  certain  price,  (a)  exporting  wool  S  2* jf'^'f ^2 * 
to  another  place  than  Calais,  selling  {b)  wines  without  a  license,  11,12. 
multiplying  (c)  gold  or  silver,  {d)  coining  money  of  a  base  alloy,  11  H.  7. 11,12. 
and  {e)  other  matters  of  the  like  nature,  it  seems  to  have  been  ^-^''j^'q' 
formerly  taken  {f)  for  granted,  that  generally  the  king  might  dhs-  b.  Chart,  de 
pense  with  it  as  to  a  (g)  particular  time,  or  place,  or  person,  or  Pardon,  24.  76. 
even  a  (A)  corporation  aggregate,  &c.  so  far  as  the  public  was  f|  h^'J^s*' ^^* 
concerned  in  it.     Yet  where  such  dispensation  could  not  but  be  f.  Chart.  21. 
attended  with  a  great  inconvenience,  as  the  introducing  a  mono-  F-  Grant,  33. 
poly,  or  frustrating  the  end  for  which  the  law  was  made,  as  the  i^Le^b^'^217^ 
licensing  (?)  a  particular  person  to  import  foreign  cards  or  wines.  1  Siderfin,  6, 7. 
prohibited  by  parliament,  and  (k)  a  fortiori,  if  it  tended  to  sus-.  (<^)  Vaugh.  344. 
pend  the  whole  statute  in  general,  it  was  commonly  agreed  to  be  v.ulha^  "44^ 
void.  (e)  a'^Rich.'s.ik 

2  H.  7.  6. 
12  H.  3.  by  Martyn.     Dyer,  224,  225.  303.     (/)  See  the  books  above  cited  to  the  other  parts  of  this 
section,  and  3  State  Trials,  799  to  810.  and  845.        {g)  11  Coke,  38.       7  Coke,  36.       1  Levinz,  218. 
Co.  Lit.  99.     Vide  3  Levinz,  389.     (/^)  Vaugh.  852.     1  Levinz,  217.       (i)  Vaugh.  344.     11  Coke,  88. 
See  the  books  jibove  cited.       (/c)  3  State  Trials,  793.  796.  808,  809. 

Also,  wherever  an  act  of  parliament  gives  a  particular  interest,  (0  Sup.  c  26. 
or  right  of  action,  to  the  party  (/)  grieved  by  the  breach  of  it,  as  g^'^^  g  ^ 
the  statutes  of  (m)  mortmain,  which  give  an  entry  to  the  next  im-  2  Rich.  3. 12. 
mediate  lord  for  an  ahenation  to  a  corporation,  the  (ji)  statutes  Vaugh.342,343. 

»  V   >'  .  Infra,  sect.  34. 

agamst  ^^.^j^Coke.98. 
99.  Vide  Keilway,  134.  But  now  by  7  and  8  Will.  3.  37.  such  license  may  be  granted  by  the  king 
alone.      (p)  Vaughan,  342,  343. 
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(o)  Dyer,  162. 
297. 


(p)  12  Coke,18, 
19. 


(q)  7  Coke,  Cal- 
vin's  case,  14. 


(r)  2  H.  7.  6. 
Ab.  F.  Grant, 
33, 

B.'Par.  102. 
VideFinch,234, 
235. 

13H.7.  8. 
Plowden,  502, 


against  maintenance,  forcible  entries,  carrying  distresses  out  of 
the  hundred,  (o)  suffering  one  in  execution  to  escape,  &c.  which 
give  an  action  to  the  party  grieved  by  the  offence  prohibited  ;  it 
seems  to  have  been  always  agreed,  that  no  charter  by  the  king 
can  be  of  any  force  to  bar  the  right  of  the  party  grounded  upon 
such  statute,  because  it  is  a  settled  rule,  that  the  king  cannot  pre- 
judice the  interest  of  the  party. 

Also,  where  a  statute  is  express,  that  the  king's  charter  against 
the  purport  of  it,  whether  with  or  without  a  clause  of  no?i  ob- 
stante, shall  be  void ;  it  is  said  by  Sir  (p)  Edward  Coke,  "  and 
"  no  clause  of  noti  obstante  can  dispense  with  it,  unless  it 
"  tend  to  restrain  some  prerogative  solely  and  inseparably  inci- 
"  dent  to  the  person  of  the  king  ;'*  as  the  right  of  pardoning,  or 
of  commanding  the  service  of  the  subject  for  the  public  weal ; 
which  being  (q),  as  he  seems  to  argue,  founded  on  the  law  of 
nature,  are  so  far  inseparable  from  the  king,  that  by  a  clause  of 
non  obstante  he  may  dispense  with  any  statute  whatsoever  which 
tends  to  deprive  him  of  them.  And  on  this  ground  the  resolu- 
lution  of  the  judges  in  the  (r)  Year  Book  of  Henry  the  Seventh, 
is  said  to  be  maintainable,  whereby  it  was  adjudged,  without  any 
difficulty,  that  where  the  statute  of  23  Hen.  6.  c.  8.  expressly 
enacts,  that  patents  to  sheriffs  to  continue  longer  than  a  year  shall 
be  void,  and  the  party  disabled  to  bear  the  office  of  sheriff  not- 
withstanding any  clause  of  non  obstante,  yet  the  king  by  the  clause 
of  non  obstante  might  make  a  good  patent  of  such  office  for  life. 
Which  is  in  effect  to  say,  that  let  there  be  never  so  good  reasons 
for  the  making  a  new  law  for  the  restraint  of  the  prerogative  in 
any  particular  relating  to  the  service  of  the  subject,  yet  it  is  not 
in  the  power  of  the  legislature  to  make  such  a  law ;  and  yet  no 
one  will  deny  that  wherever  the  law  of  nature  leaves  a  matter  in- 
different, there  the  law  of  man  ought  to  prevail.  Neither  is  there 
any  pretence  to  say,  that  the  king  has  a  right  by  the  law  of  nature 
to  appoint  sheriffs,  since  it  is  plain  that  before  the  {s)  statute  of 
9  Edw.  2.  the  freeholders  chose  them,  unless  they  had  a  fee  in 
their  office.  And  what  reason  can  there  be,  that  the  statute-law, 
which  gives  the  crown  the  power  of  making  sheriffs,  may  not  also 
qualify  that  power  as  shall  be  thought  convenient  ?  But  it  is  ob- 
servable, that  the  resolution  above-mentioned  does  not  go  upon 
any  particular  reason  which  may  distinguish  the  case  of  a  sheriff 
from  any  other  case,  but  only  on  the  king's  power  by  non  obstante 
to  dispense  with  the  statutes  concerning  the  transporting  wool, 
the  pardoning  of  murder,  and  the  expressing  the  quantities  of  the 
land  granted  by  the  king's  patents,  and  such  like ;  which  because 
they  may  be  dispensed  with  by  clauses  of  non  obstante,  it  is  taken 
for  granted,  that  the  statute  of  23  Hen.  6.  might  as  well  be  dis- 
pensed with  by  them ;  as  if  it  were  a  plain  consequence,  that  be- 
cause statutes  which  say  nothing  concerning  the  clause  of  non 
obstante  may  be  dispensed  with  by  it,  therefore  the  statute 
which  expressly  provides  against  it  may  also  as  well  be  dispensed 
with  by  it. 

CO  Co.  Lit.  99.        Sect,  30.  It  is  {t)  said,  that  the  king  may  dispense  with  the 
Plowden, 502.     statutes  of  mortmain,  without  any  clause  of  non  obstante;  and 

Djer,  269.  this 

where  the  grant 

is  made  er  certa  icienfia.     Con.  by  Dyer  in  Plowden^  502.      Vide  Rastal,  302.     F.  Grant,  36.     Ent. 
Conge,  28.    Plowden,  334. 


(0  2  Inst.  558, 
559. 
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this  seems  very  reasonable,  because  thereby  he  only  gives  up  that  (u)  Finch,  23-J, 
right  of  entry  which  those  statutes  give  him  for  the  forfeiture,  ^^^* 
which  every  mesne  lord  might  also  do  as  well  so  far  as  he  had  a  /j\  g  jj  ^^  g* 
right  by  those  statutes.     Also  it  seems  to  be  holden  (w)  by  some  Ab.  B.  Pat.i09. 
books,  that  the  clause  of  non  obstante  was  only  requisite  in  re-  \'^^^^\^^' 
spect  of  such  statutes  which  expressly  said  it  should  be  void.  43  Assize^  19*. 
But  the  far  greater  number  of  (x)  authorities  seem  to   be  to  the  Dyer, 52. 54.29. 
contrary.  270.303.352. 

Sect.ol.  But  the  dispensing  power  was  carried  so  very  high  Sec  Hargrave, 
in  a  late  reign,  and  found  to  be  of  such  dangerous  consequence,  Co.  Lit.  120, 
as  to  make  the  execution  of  the  most  necessary  laws  in  effect  pre- 
carious, and  merely  dependant  on  the  pleasure  of  the  prince. 
And  it  seeming  highly  incongruous  that  the  king  should  have  a 
kind  of  absolute  and  unlimited  power  in  dispensing  with  laws 
wherein  the  church  and  state  have  the  highest  interest,  when 
at  the  same  time  he  has  no  power  at  all  to  dispense  with  any  law 
which  vests  the  least  right  or  interest  in  a  private  subject,  it  was 
found  by  experience  necessary  to  declare  and  enact  by  1  Will.  & 
Mary,  sess.  2.  c.  2.  "  That  no  dispensation  by  non  obstante  of  or 
**  to  any  statute,  or  any  part  thereof,  be  allowed,  but  thut  the  same 
"  shall  be  held  void  and  of  none  effect,  except  a  dispensation  be 
"  allowed  in  such  statute.  But  it  is  provided,  that  no  charter, 
"  grant,  or  pardon,  granted  before  the  23d  of  October,  l689, 
**  shall  be  any  way  impeached  or  invalidated  by  that  act,  but 
"  that  the  same  shall  be  and  remain  of  the  same  force  and  effect 
*'  in  law,  and  no  other,  as  if  the  said  act  had  never  been  made." 

Sect.  22.  It  hath  been  always  agreed,  (3/)  that  the  king  never  (y)  Finch,  235, 
could  dispense  with  a  statute  before  it  was  made.  1  Siderfin,  6. 

*^  Dyer,  52. 

As  to  the  eighth  particular,  viz.  Whether  there  be  any  oflfence 
which  cannot  be  pardoned  after  it  is  committed. 

Sect.  oS.  I  take  it  to  be  a  settled  rule,  (2)  that  the  king  may  (x)See  the  hooka 
pardon  any  offence  whatever,  whether  against  the  common  or  cited  to  the 
statute  law,  so  far  as  the  public  is  concerned  in  it,  after  it  is  over,  ^i!,^s^an^\he°^ 
and  consequently  {a)  may  prevent  any  popular  action  on  a  penal  next  section, 
statute  by  a  pardon  of  the  offence  before  any  suit  commenced  by  (a)  Sup.  c.  26. 
an  informer.    But  while  a  public  nuisance  continues  unreformed,  j^^^**  ^^^^  ^^ 
it  seems  (6)  agreed,  that  the  king  cannot  wholly  pardon  it,  be-  (6)  3'inst.  237. 
cause  such  pardon  would  take  away  the  only  means  of  compelling  Vaughan,  3S3. 
a  redress  of  it.     But  it  hath  been  (c)  holden  by  some,  that  a  par-  ^x^'^I^^qj 
don  of  such  offence  will  save  the  party  from  any  fine  for  the  time  vide  F.  Assize, 
precedent  to  the  pardon.  -i^S. 

^  ^  Railway,  134. 

22  Coke,  29,  30.     1  State  Trials,  578.    (c)  12  Coke,  30. 

As  to  the  ninth  particular,  viz.  How  far  a  pardon  may  be  of 
force  against  the  private  interest  of  the  subject. 

Sect.  34.  I  take  it  to  be  a  {d)  settled  rule,  that  the  king  cannot  (d)  Sup.  s.  29. 
by  any  dispensation,  release,  pardon  or  grant  whatsoever,  bar  any  A?'/r^^*t  4 
right,  whether  of  entry,  or  action,  or  any  legal  interest,  benefit,  grH.e.  4. 
or  advantage  whatsoever  before  vested  in  the  subject;  and  upon  Ab.  B.  Char. 
this  ground  it  seems  clear,  that  the  king  can  no  way  bar  any  ac-  f  R^^J^^^lf ^* 

tion  piowden.*487. 
r.  A»|ize,  445.    C.  Car.  199.     2  R.  Ab.  178.  304.    C.  Jac  259. 
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(«)  Sup.  c.  26.    tion  on  a  statute  by  the  party (e)  grieved;  nor  even  a  popular  (f) 

2  Rich  3  I'',  action  by  a  common  informer,  if  commenced  before  his  pardon 
Keilway,  134.     or  release ;  and  that  he  cannot  discharge  a  recognizance  {g)  for 

F.  Char.  21.       the  Dcacc  before  it  is  forfeited. 

(/)  Sup.  c.  26.  ^ 

s.  64.  37  H.  6.  4.  Ab.  F.  Grant,  21.  B.  Chart,  de  Pardon,  24.  2  Rich.  3. 12.  5  Edw.  4.  3. 
(^)  37  H.  6.  4.  F.  Chart  21.  Pardon,  4,  5.  Bro.  Char,  de  Par.  24.  Recognis.  22.  11  H.  7. 12. 
12  Coke,  29,  oO, 

Sect,  35.  And  upon  the  same  ground  it  seems  to  be  clearly 
agreed,  that  as  the  release  of  a  person  robbed,  or  of  the  wife  or 
(K)  8  H.  4.  22.  heir  of  a  person  killed,  will  not  {h)  bar  an  indictment  or  a  demand 
Ab.  F.  c.  26.  of  execution  at  the  suit  of  the  king  ;  so  neither  will  a  pardon  (?) 
p  d'^^  1*^^  ^^  ^^^^  ^^"^  ^^  ^"^  ^^^  ^^  ^^  appeal,  except  only  where  it  is 
Appeal, 27. 33.  Carried  on  at  the  suit  of  the  king,  after  a  nonsuit  of  the  party,  in 
41. 128.  which  case  it  may  be  barred  by  a  {k)  pardon,  in  the  same  manner 

^\  s  \\^^  ^^  ^^  indictment.  But  if  one  who  appears  to  be  attainted  of 
thorities  cited  to  fclony,  whether  by  outlawry  or  otherwise,  on  an  appeal  carried 
the  other  parts  on  at  the  suit  of  the  party,  get  a  pardon  from  the  king,  he  (/)  must 
°^d^R^r^°"'i  ^"®  ^  ^^^  ^^^^^  facias  against  the  appellant  before  the  pardon 
loO.  '   shall  be  allowed,  unless  the  appellant  appear  (w)  gratis,  and  con- 

3  Inst.  237.        fess  that  he  will  sue  no  farther,  &c. 
(fc)  Sup.  c.  25. 

s.  13.  B.  Appeal,  S3.  (I)  Dyer,  34.  S.  P.  C.  104.  Summary,  251.  11  H.  4. 11.  11  H.  4. 48. 
9  H.  7.  5.  2  Rich.  3.  8.  9  H.  4.  1.  13  H.  4.  6.  38  H.  6. 13.  and  the  authorities  cited  to  the  other 
parts  of  this  section.  (m)  That  the  appellee  may  have  such  a  scire  facias  of  course  on  such  a  pardon, 
without  producing  a  release  or  other  deed  from  the  appellant,  9  H.  7.  5.  Ab.  F.  Scirefacias,  56.  B. 
Scire  facias,  166.  2  Rich.  3.  8.  S.  P.  C.  104.  Con.  11  H.  4.  16.  Ab.  B.  Scirefacias,  73.  that  there 
was  no  need  of  any  scire  facias  where  an  appeal  was  abated  by  the  king's  deatli,  and  the  year  and  day 
were  passed,  2  H.  7.  10.  B.  Chart,  of  Pardon,  69.  (n)llH.  4.  16.  F.  Corone,  87.  Same  case, 
B.  Confession,  12.  and  Jour,  in  Court,  21.  But  it  is  made  a  wonder  that  a  scirefacias  was  not  awarded. 

(o)S.P  C.104.       j^g^f   2Q,  If  the  appellant  appear  on  the  scire  facias,  it  is  (o) 

Summary,  251.  .       ,        .  *^»^  rr  ,•  *'      i  i 

11  H.  4. 1.         certain  that  he  may  pray  execution  notwithstanding  the  pardon  : 

(p)  S.  P.  C.  but  if  the  sheriff  have  returned  a  {p)  scirefacias,  or  two  (</)  riihils, 

Summar    251  ^"^  ^^^^  appellant  appear  not  (r)  upon  demand,  the  appellee  shall 

(g)  Finch,' 477!  be  discharged.     Yet  if  the  appeal  be  of  death,  and  the  sheriff 

Vide  Dyer,  168.  return  the  appellant  dead,  there  are  some  (5)  authorities  that  a 

?r^^2  Rich  3  8  ^^^^^fa^^^^  ought  to  go  against  the  next  heir  to  the  deceased, 

9  H.  4. 1.  but  the  greater  number  of  (Jt)  authorities  seem  to  be  to  the  con- 

Ab.  F.  Sc.  Fa.  trarv. 

63.  '' 

B.  Ch.  de  Par.  14.  (s)  H  H.  4. 11.  1111.4.48.  19  H- 4.  6.  Ab.  F.  Cor.  266.  F.  Corone,  85. 
Sup.  c.  23.  s.  38.  and  41.  (t)  9  H.  7.  5.  Ab.  Sc.  Fa.  56.  B.  Sc.  Fa.  166.  F.  Appeal,  88.  144. 
38  H.  6.  13.     B.  Appeal,  141.     C.  de  Par.  28.     Sup.  c.  23.  s.  38.  41. 

(u)  Dyer,  34.  Sect.  37.  There  is  said  (m)  to  be  no  need  of  any  scire  facias  on 

such  a  pardon  against  the  lords  mediate  or  immediate,  because 
the  pardon  no  way  tends  to  reverse  the  attainder,  and  conse- 
quently can  do  no  hurt  to  their  title  of  escheat,  Sec.  grounded  on 
the  attainder,  but  rather  affirms  it. 

Sect.  38.  If  several  persons  be  outlawed  in  an  appeal,  and  one 
of  them  be  pardoned,  and  get  his  pardon  allowed  on  the  non- 
(x)  1  H.  4. 1.  appearance  of  the  appellant  on  a  scirefacias,  &c.  and  afterwards 
F.  Sc.  Fa.  63.  another  of  them  get  his  pardon  ;  it  seems,  that  he  shall  take  no 
ButB.  C.de  (j:)  advantage  of  the  appellant's  default  on  Xhe  fir  si  scire  facias, 
Ab?ofth"same  but  must  sue  out  his  scire  facias,  ^c,  in  the  same  manner  as  if 
case  holds  the     there  had  been  no  such  default. 

coiitrary.  Sect. 
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Sect.  39.  It  is  holden  by  great  (y)  authorities,  that  if  a  person  (y)  Sum.  252. 
be  convicted  of  manslaughter  upon  an  appeal  of  death,  the  kinor  3 Inst.  237. 

J         ^u      1  ■         •       xi        1        J      r  1  •   u    ^1  •  -^  Hobart,  294. 

may  pardon  the  burnmg  m  the   hand;  tor  which  this  reason  is  cited  4  State 

given  by  Sir  Edward  Coke,  that  it  is  no  part  of  the  judgment  at  Trials,  382. 

the  suit  of  the  party,  but  a  collateral  and  exemplary  (2)  punish-  (z)^utmyLd. 

ment  inflicted  by  the  statute  of  4  Hen.  7.  c.  13.    But  this  is  made  says.^thai  it  is* 

a  qucere  by  (a)  others,  and  the  principal  case  wherein  it  is  said  to  no  part  of  the 

have  been  resolved,  is  very  differently  (b)  reported,  and  was  never  judgment,  nor 

adjudged  (c):  and  the  ground  laid  down,  that  the  king  may  par-  the  nature  of  the 

don  it  because  it  is  no  part  of  the  judgment  at  the  suit  of  the  punishment, but 

party,  by  which  it  seems  admitted,  that  if  it  were  part  of  the  only  a  mark  to 

judgment,  the  law  would  be  otherwise,  seems   rather  to  make  parly  may  have 

against  it  than  for  it;  for  there  are  (J)  precedents  of  express  his  clergy  but 

judgments,  quod  cauterisetur  in  manii  sua  IcEva.     Also  it  is  (e)  ^"^^ 

admitted,  that  where  a  defendant  is  to  have  a  certain  imprison-  370^  ^^"^*      ' 

ment,  &c.  at  the  suit  of  the  party  upon  a  statute,  the  king  cannot  Dyer,  202.  261. 

dispense  with  it  except  in  some  special  {f)  cases,  wherein  it  ^xS'^^'*^?' 

may  be  reasonably  intended  that  such  imprisonment  was  given  case,'^^"^^ 

by  the  statute  by  way  of  satisfaction  to  the  public  justice  only ;  5  Coke,  50. 

in  which  case  it  seems  agreed,  (g)  that  the  king  may  dispense  ?Ai^^'^*  ^^'^' 

with  it,  as  it  is  said  that  he  may  with  finding  of  sureties  by  one  Moor,  .571. 

convict  on  the  statute  against  trespasses  in  parks.  (c)Rayra.  371. 

((Z)Rastal,1.56. 
Yet  it  is  omitted  55.  (e)  5  Coke,  50.  Dyer,  261.  323.  (/)  3  Inst.  171.  237.  2  Inst.  200.  439. 
{g)  Dyer,  238.     3  Inst.  171.     2  Inst.  200. 

But  it  seems  doubtful,  whether  the  statute  of  4  Hen.  7.  c.  13. 
which  appoints  the  burning  of  the  hand,  can  well  admit  of  such  a 
construction  ;  for  the  words  are,  "  whereas  upon  trust  of  the  pri- 
"  vilege  of  the  church,  divers  have  been  more  bold  to  commit 
"  murder,  &c.  because  they  have  been  admitted  to  their  clergy  as 
*'  oft  as  they  have  offended  ;  for  avoiding  of  such  presumptuous 
"  boldness,"  it  is  enacted,  "  That  every  person  not  being  in 
*'  orders,  who  hath  once  been  admitted  to  his  clergy,  be  not  again 
*'  admitted  thereto,  and  that  every  such  person  convict,  &c.  shall 
'^  be  marked,  &c."  from  whence  it  seems  plain,  that  the  statute 
expressly  intends  such  marking  as  a  discouragement  of  the 
offence  ;  and  it  seems  difficult  to  give  a  reason  why  it  should  be 
construed  to  mean  it  only  as  a  collateral  and  not  as  a  direct 
punishment. 

Neither  doth  it  seem  a  plain  reason,  that  because  the  statute 
intended  it   an  exemplary  punishment,  the  king  may  dispense 
with  it :  for  surely  the  execution  of  an  appellee  attainted  of  mur-  W  Sup.  s.  35. 
der,  and  the  perpetual  imprisonment  of  a  clerk  delivered  to  the  ^^e"r  g'eT* 
ordinary  upon  a  conviction  on  an  appeal,  who  could  not  make  his  Yet  it  is  made  a 
purgation,  were  also  exemplary  punishments  ;  and  yet  it  is  gene-  9"<^^»  Dyer, 
rally  {h)  agreed,  that  the  king  never  could  dispense  with  them,  fhe^in^^'could 
And  therefore  upon  the  whole  this  seems  to  be  a  point  that  de-  not  pardon  such 
serves  to  be  farther  considered.  imprisonment. 

Sect,  40.  But  granting  that  the  king  may  pardon  the  burning  (i)  5  Coke,  50, 
in  the  hand  in  an  appeal,  it  seems  a  very  reasonable  (?)  conse-  ^^^^l^-  ^^* 
quence,  that  the  party  shall  immediately  be  delivered  by  force  of  q.  Car.  596. 
the  statute  of  18  Eliz.  c.  7.  which  says,  that  after  burning  he  shall  597. 
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be  delivered ;  which  ought  to  have  this  construction,  that  he  shall 
be  delivered  after  burning,  where  he  is  to  be  burned. 

Sect.  41.  It  seems  to  have  been  always  agreed,  (k)  that  the 
king's  pardon  will  discharge  any  suit  in  the  spiritual  court  ex 
officio. 

Also  it  seems  to  be  (/)  settled  at  this  day,  that  it  will  discharge 
any  suit  in  such  court  ad  instantiam  partis  pro  reforraatione  mo- 
rum,  or  salute  animcs,  as  for  defamation,  or  laying  violent  hands 
on  a  clerk,  and  such  like;  for  such  suits,  like  those  in  the  star- 
chamber,  are  in  truth  the  suits  of  the  king,  though  prosecuted  by 
the  party. 

Also  it  seems^to  be  {m)  agreed,  that  if  the  time  to  which  such 
pardon  hath  relation,  be  prior  to  the  award  of  costs  to  the  party, 
it  shall  discharge  them :  and  it  seems  to  be  the  general  {n)  tenor 
of  the  books,  that  though  it  be  subsequent  to  the  award  of  the 
costs,  yet  if  it  be  prior  to  the  taxation  of  them  it  shall  discharge 
them ;  because  nothing  appears  in  certain  to  be  due  for  costs 
before  they  are  taxed. 

wherein  it  is  holden,  that  an  award  of  costs,  though  the}'  have  not  been  taxed,  shall  not 
pardon ;  but  the  other  books  seem  contrary. 

Also,  (o)  if  a  person  be  imprisoned  on  a  writ  of  excommunicato 
capiendo  for  his  contumacy  in  not  paying  costs,  and  afterwards 
the  king  pardon  all  contempts,  it  seems,  that  he  shall  be  dis- 
charged of  such  imprisonment  witliout  any  scire  facias  against  the 
party,  because  it  is  grounded  on  the  contempt,  which  is  wholly 
pardoned;  and  the  party  must  begin  anew  to  compel  a  payment 
of  the  costs. 

8  Coke,  68,  69. 

(p)  5  Coke,  51.  Sect.  42.  But  it  seems  agreed,  (p)  that  a  pardon  shall  not  dis- 
charge a  suit  in  the  spiritual  court,  any  more  than  in  a  temporal, 
for  a  matter  of  interest  or  property  in  the  plaintiff,  as  for  tithes, 
legacies,  matrimonial  contracts,  and  such  like. 

Also  it  is  {q)  agreed,  that  after  costs  are  taxed  in  a  suit  in  such 
court  at  the  prosecution  of  the  party,  whether  for  a  matter  of 
private  interest,  or  pro  reformatione  morwn,  or  pro  salute  animdSf 
as  for  defamation,  &c.  they  shall  not  be  discharged  by  a  subse- 
quent pardon. 

Sect.  43.  If  the  offence  be  pardoned  after  costs  are  taxed,  and 
then  the  defendant  appeal  to  a  superior  court,  which  gives  new 
costs,  whether  upon  the  affirmance  or  reversal  of  the  first  sen- 
tence, they  shall  (r)  not  be  avoided  by  reason  of  the  pardon,  be- 
cause they  are  not  given  in  respect  of  the  offence,  but  of  the  award 
of  the  former  costs,  which  being  taxed  before  the  pardon,  are  not 
avoided  by  it,  and  therefore  the  appeal  was  proper  for  determining 
whether  they  were  Well  given  or  not.  But  if  the  offence  for 
which  the  suit  was  in  the  spiritual  court  be  pardoned,  hanging  an 
appeal,  and  such  pardon  relate  to  a  time  precedent  to  the  award 
of  the  costs,  and  after  such  pardon  the  appellant  desert  his  appeal, 
and  the  spiritual  court  award  costs  against  him  in  respect  of  such 

desertion, 


(k)  5  Co.  51. 
C.  Eliz.  684. 
C.  Car.  113, 
114. 

(0  5  Co.  51. 
Winch,  125. 
C.  Jac.  335. 
Hobart,  81. 
Con.  C.  Eliz. 
684. 


(m)C.Jac.335. 
C.  Car.  9. 
Vide  C.  Car. 
667,  668. 
(n)  2  R.  Abr. 
304.  299. 
5  Coke,  51. 
Latch.  190. 
Noy,  85.  91. 
C.  Car.  46,  47. 
Vide  C.  Car.  9. 
be  avoided  by  a 

(o)l  Jones,  227. 
2  Roll.  178. 
Con.  adjudged, 
C.  Jac.  159. 
And  it  is  made 
a  qiuere,  C.  Jac. 
212.  whether  an 
excommunica- 
tion can  be  dis- 
charged by  the 
kuig's  pardon. 


(q)  Latch.  190. 
5  Coke,  51. 
C.  Car.  46,  47 
and  the  autho- 
rities cited  to 
the  precedent 
section. 


(r)  C.  Car.  46, 
47. 
Winch,  125, 
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desertion,  it  seems,  (s)  that  he  may  have  a  prohibition,  because  (s)  2  R.  Abr. 
the  pardon  having  discharged  the  costs  of  the  first  suit  as  well  as  304. 
the  offence,  made  the  appeal  to  be  to  no  purpose.    It  is  {t)  said,  l^^j^  ^'^^ 
that  costs  taxed  to  the  party  grieved  for  a  contempt  in  a  court  of  (t)  2  Ventris, 
equity  are  not  discharged  by  a  general  pardon  of  all  contempts,  ^^4. 
l)ecause  it  is  the  common  course  of  a  court  of  equity  to  award 
such  costs  at  the  pleasure  of  the  judge.     But  it  hath  been  ques- 
tioned, whether  costs  taxed  by  the  prothonotary  upon  an  attach- 
ment to  the  party  grieved  be  not  discharged  by  a  general  pardon 
of  all  contempts. 

Sect.  44.  It  was  insisted  (u)  by  the  house  of  commons  in  the  (u)  2  St.Tr.  735. 
Earl  of  Danby's  case,  and  it  is  enacted  by  12  and  13  Will.  3.  c.  2.  Com.  Jour.  28 
*'  That  no  pardon  under  the  great  seal  be  pleaded  to  an  impeach-  jyiay  5  1579 
*'  ment  by  the  commons  in  parliament." — f  But  after  the  im-  3  Inst.  238. 
peachment  is  solemnly  heard  and  determined,  it  is  not  understood  (fH  Com.  392, 
that  the  king's  royal  grace  is  farther  restrained  or  abridged  (i) ;  th^gpeech  oV  ° 
for  after  the  impeachment  and  attainder  of  the  six  rebel  lords  in  Mr.  Lechmere 
I7I0,  three  of  them  were  from  time  to  time  reprieved  by  the  in  favour  of  the 
crown,  and  at  length  received  the  benefit  of  the  king's  pardon.      e^state  Tn'i' 

As  to  the  tenth  particular,  viz.  Whether  a  pardon  may  be  con- 
ditional. 

Sect.  45.  It  seems  agreed,  (?/)  that  the  king  may  extend  his  (y)  Moor,  460, 
mercy  on  what  terms  he  pleases,  and  consequently  may  annex  to  ^^'  '"'**  ^'^^' 
his  pardon  any  condition  that  he  thinks  fit,  whether  precedent  or 
subsequent,  on  the  performance  whereof  the  validity  of  the  par- 
don will  depend. 

As  to  the  eleventh  particular,  viz.  Where  a  pardon  is  void  in 
respect  of  a  wrong  recital. 

Sect.  46.  It  being  a  general  rule,  (z)  that  wherever  the  king  (s)  Yelverton, 
appears  to  have  been  deceived,  his  grant  is  void,  I  take  it  to  be  ff'J"^'  ^^'  „ 
agreed,  that  if  it  appear  from  the  recital  of  a  pardon,  that  the  king  g'j^^  ^^r.  188. 
was  misinformed  either  as  to  the  («)  nature  of  the  case,  or  the  Dyer,  352. 
proceedings  thereupon,  the  pardon  is  void;  as  where  the  (6)  king  C.  Jac.  548. 
pardons  a  man  for  felony  whereof  he  stands  indicted,  or  indicted  1  side^rfin  41. 
and  attainted,  and  in  truth  he  never  was  indicted,  &c.  (6)3  Inst.  238. 

Sect.  47.  How  a  pardon  of  felony  shall  be  avoided  by  statute 
in  respect  of  a  wrong  suggestion,  hath  been  already  shewn,  sec- 
tion the  tenth. 

As  to  the  Second  General  Point,  viz.  What  is  the  effect  of 
a  pardon. 

Sect.  48.  I  take  it  to  be  settled  at  this  day,  that  the  pardon  of  /g\  yj^jg 
a  treason  or  felony,  even  after  a  conviction  or  attainder,  does  so  1  Keb.  940. 
far  clear  the  party  from  the  infamy  and  all  other  (c)  consequences  F-Corone,  I54. 
of  his  crime,  that  he  may  not  only  have  an  action  (d)  for  a  scandal  ^  Assize,  3. 
in  calling  him  traitor  or  felon  after  the  time  of  the  pardon,  but  C.  Car.  55. 
may  also  be  a  good  witness  notwithstanding  the  (e)  attainder  or  J  ^^^,'^'"^"' ~^2* 

°  ^  ^  ''  .     .  5  Coke,  49. 

conviction  ;  (d)  Hobart,  67. 
81,82.  Moor,  863.  872.  1  R.  Abr.  87.  Owen,  150.  1  Brownlow,  10.  Raymond,  23.  Con.  Cro. 
Jac.  622.  (e)  2  State  Trials,  269.  3  State  Trials,  552/553.  585.596.  610.  4  State  Trials,  119. 
5  Modern,  15,  16.  Raymond,  369,  370.  2  Hale,  278.  But  the  contrary  is  held,  Bulstrode,  154.  and 
2  State  Trials,  620  to  524.    Raymond,  379,  380. 
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(J)  Skinner,      conviction ;  because  the  pardon  makes  {f)  him  as  it  were  a  new 
ritatJlV  119   '^^"*  ^^^  ^iv^s  him  a  new  capacity  and  credit. 
Reillj's  case.  Cases  C.  L.  360. 


(g)  4  St.  Tr. 
379  to  386. 

Qi)  Sup.  c.  SS. 
sect.  129. 


Sect.  49.  And  it  hath  been  (g)  admitted,  that  the  king's  pardon 
of  the  burning  of  the  hand  on  a  conviction  of  manslaughter  had 
the  same  effect  as  to  this  purpose,  as  the  burning  would  have 
had,  which  is  (A)  agreed  to  restore  the  party  to  his  credit. 

in\hJead  of"^'        ^^^*'  ^^'  "^"^  ^^  ^^^^^^  ^^^"  adjudged,  {i)  that  a  pardon  is  of  no 
Warwick's *trial,  ^^^^nner  of  force,  as  to  this  purpose,  till  it  have  passed  the  great 

5  State  Trials,  '  seal. 
167  to  173. 


0)  Hobart,  67. 
82. 


Sect.  51.  Also  it  is  said,  {j)  that  the  pardon  of  a  felony  will 
not  make  an  arrest  for  it,  by  one  who  did  not  know  of  the  pardon, 
unlawful,  because  such  arrests  being  for  the  public  good  are  to 
be  favoured ;  and  therefore  shall  not  be  actionable  by  reason  of 
such  a  pardon,  as  scandalous  words  shall  be,  because  they  de- 
serve no  favour. 

t  And  it  is  enacted  by  4  Geo.  1.  c.  1 1.  s.  2.  "  That  where 
"  any  offender  shall  be  transported,  and  shall  have  served  his 
''  term  according  to  the  order  of  the  court,  such  service  shall  have 
'*  the  effect  of  a  pardon  to  all  intents  and  purposes,  as  for  the 
"  crime  for  which  he  was  so  transported,  and  shall  have  so  served." 

Sect.  52.  I  do  not  {k)  find  it  clearly  settled,  whether  the  pardon 
of  a  conviction  of  perjury  makes  the  party  a  good  witness. 

5  Mod.  15,  16.  Raymond,  S6'5,  370.  379,  380.  Keljnge,  37,  38  1  Siderfin,  52.  221,  222.  3  Le- 
vinz,  426.  A  pardon  of  perjury  at  common  law  restores  the  party  to  his  credit  And  competency,  Gilb. 
L.  E.  142.  Reilly's  case.  Cases  in  C.  L.  360;  but  by  5  Eliz.  c.  9.  the  king  is  by  express  words  re- 
strained from  pai-doning  a  perjury  on  the  statute.     Gilb.  L.  E.  142. 

Sect.  53.  If  a  man  be  convicted,  or  deprived,  or  otherwise^ 
punished  for  an  offence  during  a  session  of  parliament,  and  at 
the  same  session  an  act  passeth  which  pardons  the  offence,  il 
seems  agreed,  (/)  that  the  conviction  or  deprivation,  &c.  are  ipsi 
facto  avoided ;  because  the  act  taking  effect  from  the  first  day  o^ 
the  session,  (1)  it  now  appears  that  the  offence  w^as  pardoned  at 
the  time  of  the  conviction,  &c. 


(fc)  3  St.  Tr. 
520  to  524. 
1  Keble,  780. 


(OC.  Eliz.  41. 
Latch,  22. 


114,  115. 

Vide  Latch.  22 

141. 

8  H.  5.  2. 

36  H.  6. 1,  2. 

r.  Fines,  21. 

Pardon,  6. 


(m)  6  Coke,  14.  Also  it  hath  been  adjudged,  that  where  an  act  of  parliament 
p- Car.  67,  68.  expressly  pardons  such  and  such  crimes  from  a  certain  day  before 
the  session,  it  thereby  avoids  all  (m)  convictions,  and  (n)  depriva- 
tions, and  (o)  awards  of  costs  and  amerciaments  (p),  &c.  for  sucl 
crimes,  whether  such  convictions,  &c.  were  before  or  after  th< 
session,  because  it  appears  to  be  the  intent  of  the  parliament  that 
such  crimes  shall  no  way  be  punished,  which  cannot  take  effect 
(n)  6  Coke,  13.  Jf  guch  convictions,  &c.  continue  in  force. 

14.  O     ^x 

But  this  case  '^^^*^* 

has  often  been  denied  to  be  law,  1  Keble,  780.     1  Siderfin,   164.  222.     (o)  Latch.  190.     Noy,  91.| 
Cro.  Car.  47.     (p)  36  H.  6.  24,  25.     37  H.  6.  21.     F.  Chart.  22.     5  Coke,  49.     Co.  Litt.  126.     C. 
Jac.  64.     Moor,  394.     Cro.  Eliz.  768.  778.     Whether  an  excommunication  be  pardoned  by  a  genera 
pardon  of  all  contempts,  &c.  sup,  sect.  41. 

(1)  But  all  acts  of  parliament  are  now  dated  on       are  generally  made  to  take  effect  from  attd  afte 
the  day  oa  which  they  receive  the  royal  assent  and       the  passing,  viz.  from  that  day. 
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Sect.  54.  But  it  seems  to  be  a  settled  {q)  rule,  that  no  pardon  (q)  i  Levinz,8. 
by  the  king,  without  express  words  of  restitution,  shall  divest,  ^?{  .,     53 
either  from  the  king  or  (r)  subject,  an  interest  either  in  lands  or  j  Keble,  695.' 
goods  vested  in  them  by  an  attainder  or  conviction  preceding.  757. 817.921, 
Yet  it  seems  (s)  agreed,  that  a  pardon  prior  to  a  conviction  shall  ^J'^-     ^^ 
prevent  any  forfeiture  either  of  lands  or  goods.  241^  242.' 

I  Saunders,  362,  363.     1  Siderfin,  167,  168.  264.     Tbeloal.  I.  1.  c.  85.  sect.  8.     (r)  D^'cr,  34.     Finch, 
467.    Theloal.  1.  1.  c.  15.  sect.  3.     (s)  5  Coke,  110.     Owen,  87.     4  State  Trials,  119.     2  Mod.  53. 

Sect.  55.  It  hath  been  adjudged,  (t)  that  a  clause  of  release  of  (0  i  Lev.  120. 
"  all  judgments  and  executions"  in  a  general  pardon  extends  as  ^^^^j  ggi 
well  to  debts  due  to  the  king  by  assignment  or  forfeiture,  as  to  922. 
those  originally  due  to  him,  and  that  it  doth  not  restore  them  to  1  Saund.  56^2. 
the  person  who  assigned  or  forfeited  them,  but  extinguishes  them  L^'^     °'^^  * 
in  the  hands  of  the  debtor. 

Sect.  56.  It  seems  agreed,  that  notwithstanding  the  king's  par-  (u)  Sup. 9.26. S3, 
don  to  a  simonist  coming  into  his  church  contrary  to  the  purport  Owen,  87, 88. 
of  3 1  Eliz.  c.  6.  or  to  an  officer  coming  into  his  office  by  a  corrupt  ^^  LiVi20.' 
bargain,  contrary  to  the  purport  of  0  and  6  Edw.  6.  c.  I6.  may  Watson's 
save  (v)  such  clerk  or  officer  from  any  criminal  prosecution  in  re-  clergyman's 
spect  of  the  corrupt  bargain;  yet  it  shall  not  (u)  enable  the  clerk  ^^'sinst.  i54. 
to  hold  the  church,  nor  the  (?y;)  officer  to  retain  the  office,  because  3  Bulst.  9o,  9i. 
they  are  absolutely  disabled  by  statute.  See  Bk.  1. 

iKeble,  781. 
Sect.  57.  Also  it  seems  (x)  agreed,  that  the  king's  pardon  can-  (i)  Co.  Lit.  8. 
not  salve  the  corruption  of  blood  (1)  by  attainder  of  treason  or  3/^5*2^3  040 
felony.  241.' '  "  ' 

1  Hale,  358.     2  Coram.  254.    4  Coram.  395. 

As  to  the  Third  Genera-l  Point,  viz.  Whether  a  pardon 
may  be  waived. 

Sect.  58.  I  take  it  to  be  (y)  agreed,  that  a  general  pardon  by  (3/)Seebk.  1. 

parliament  cannot  be  waived,  because  no  one  by  his  admittance  P*  ^^' 

can  give  a  court  a  power  to  proceed  against  him,  when  it  appears  169/103. 

there  is  no  law  to  punish  him.  B.  Notice,  1. 

26  H.  8.  7. 

II  H.  4.  41.     B.  Cor.  30.  200.    Indict.  2.     F.  Cor.  89.     Crompton,  116.     Foster,  43.    4  Comra.  394. 

Sect.  59.  But  it  is  (z)  certain,  that  a  man  may  waive  the  benefit  (z)  S.  P.  C. 

of  a  pardon  under  the  great  seal :  as  where  one  who  has  such   a  J7?;  ^^^'  ^^^ 
1  1    xi  ^11-1  11  1  •  r  1  •   I     xJ.  Corone,  200. 

pardon  cloth  not  plead  it,  but  takes  the  general  issue,  alter  which  Kelynge,24. 

he  shall  not  resort  to  the  pardon.  Jenk.Cent.i29. 

Hale,  252. 
Foster,  40.     Wilson,  150.  and  vide  the  case  of  Rex  v.  Haines,  Wilson,  214.  where  the  benefit  of  an  act 
of  grace  was  allowed  after  the  general  issue  pleaded. 

And  now  1  am  to  shew  in  what  manner  a  pardon  is  to  be  taken 
advantage  of;  which  I  shall  consider, 

1.  In  relation  to  a  general  pardon  by  parliament. 

2.  In  relation  to  a  particular  pardon  under  the  great  seal. 

And 

(1)  But  corruption  of  blood,  except  in  cases  of  treason  and  murder,  is  abolished  by  st.  54  Geo.  3. 
c.  145.  see  postea,  tit.  "  forfeiture," 
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And  First,  As  to  the  pleading  of  a  general  pardon  by  parlia- 
ment. 

(a)  Sura.  252.  Sect.  60.  It  seems  (a)  agreed,  that  if  any  persons  are  excepted 

C^^^2  out  of  it,  the  court  is  not  bound,  and  some  (6)  have  holden  that 

Cronip,  115.  it  hath  no  power  in  discretion,  to  give  any  person  the  benefit  of 

C.  Eliz.  768.  it  unless  it  be  pleaded. 

778. 

6  Coke,  79.    Moor,  770.    Raym.  23.    2  Inst.  234.    2  Roll.  307.     C.  Eliz,  4.     Moor,  619.     (b)  Leon. 

300.     C.  Eliz.  125.     Con.  Lane,  71.     Moor,  394.    Vide  5  Coke,  49.     C.  Car.  32.     Yelverton,  126. 

(c)  8  E.  4.  7.  Also  it  seems  generally  agreed,  that  if  the  body  of  such  a  par- 

F  p  S  ^^?  ^^^  either  excepts  divers  particular  persons  by  name,  or  excepts 

B.  Plead.  124.  ^^1  those  who  come  under  a  general  description,  as  **  all  those 

Con.2Leon.  26.  who  adhered  to  J.  S.  &c."  no  one  can  demand  the  benefit  of  it, 

^^PC^nl'  w'ithout  expressly  shewing,  in  the  (c)  first  case,  that  he  is  not  one 

F.  Pardon,  3.  of  the  persons  excepted,  and  in  the  latter  (d)  case,  that  he  is  not 

Plowden,  103.  included  in  such  description.     And  if  he  happen  to  be  of  the 

B^^Ch        66  same  name  with  one  of  the  persons  excepted  by  name,  h  is  said, 

4  H.  7,  8. '     *  that  it  will  not  (e)  be  sufficient  for  him  to  aver  that  he  was  none 

D^er,  27.  of  the  persons  excepted,  without  adding  that  he  is  a  different 

?  N^o^p^'^'y^'  person  from  such  other  of  the  same  name.    Which  how  it  can  be 

s!  P.  C.  103.  tried,  unless  it  appear  by  some  additions  to  the  name  in  the  sta- 

F.  Pardon,  3.  tute,  may  deserve  to  be  considered. 

(/)  Vide  1  Lev.  But  if  the  body  of  a  statute  be  general  as  to  all  persons  what- 
26.  soever,  and  afterwards  some  are  excepted  in  the  provisoes,  (f) 

tt^'^'0"  perhaps  it  may  be  sufficient  to  plead  such  a  pardon,  without  any 

(g)*  1  Le^.  26.  averment  that  he  who  pleads  it  is  none  of  the  persons  so  ex- 
88.  cepted  ;  it  being  a  (g)  general  rule,  that  where  a  man  is  within 

Raym.  65.  ^|^g  general  words  of  the  body  of  a  record  or  deed  which  is  qua- 
Videthe  earl  of  Hfied  by  Subsequent  provisoes,  it  is  sufficient  for  him  to  bring  his 
Salisbury's  case,  case  withiu  such  general  words,  and  that  the  exceptions  in  such 
Shower,  100.      provisoes  ought  to  be  shewn  of  the  other  side. 

more  fully  re-      '  ° 

ported,  Carth.  131,  &c.     But  see  Ratcliffe's  case,  Foster,  43. 45. 

(h)  Sura.  252.         Sect.  6I.  But  it  seems  agreed,  (h)  that  the  court  is  so  far  bound 

^QH^T'r^'  ^^  ^^^^  notice  ex  officio  of  a  general  pardon  by  parliament,  which 

B.  Notice,"  1.  extends  to  all  persons  in  general  w ithout  exception,  that  it  cannot 

Dyer,  28.  proceed  against  any  person  whatsoever  as  to  any  of  the  ofiences 

3  In"t^244  pardoned,  though  he  be  so  far  from  pleading  it,  or  praying  the 

11  H.  4. 41.  benefit  of  it,  that  he  does  all  he  can  to  {i)  waive  it. 

B.  Coronc,  30. 

Indictment,  2.    2  Roll.  307.    (i)  Sup.  sect.  58. 

0)  Noy»  100.  Sect.  62.  Also,  where  a  general  act  of  pardon  excepts  certain 

M^^'^6^0^  kinds  of  crimes,  there  is  (j)  no  need  to  aver  that  the  crime 

2  Leonard* 26.  thereof  a  person  is  indicted  is  not  one  of  such  excepted  crimes; 
Carthew,  132.  but  the  court  ought  judicially  to  take  notice  whether  it  be  ex- 
o  rT*"%^^^"  cepted  or  not. 

8  Coke,  68.  ^ 

3  Inst.  234. 

(k)  C.  Eliz.  125.       Sect.  63.  Also,  where  such  a  statute  excepts  only  one  particular 
2  Leonar.  26.      person,  it  hath  been  (k)  said,  that  there  is  no  need  of  an  averment 
^^IT  ^°^*^'"'   that  a  person  indicted  is  not  such  person  ;  but  that  the  court  is 
to  take  notice  whether  he  be  or  not. 

Secondly,  As  to  the  taking  advantage  of  a. particular  pardon 

vmdcr 
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under  the  (1)  great  seal,  I  shall  observe  only  the  following  par- 
ticulars. 

Sect.  64.  First,  That  it  will  be  (/)  error  to  a^low  a  man  the  (0  C  Eliz. i53. 
benefit  of  such  a  pardon  unless  it  be  pleaded. 

Sect.  65.  Secondly,  That  he  who  pleads  such  a  pardon  ought  (»*)Sura.  252. 
to  (m)  produce  it  sub  pede  sigiUi,  though  it  be  a  plea  in  bar,  be-  ^*  ?i^'  ^9P' 
cause  it  is  presumed  to  be  in  his  custody,  and  the  (ii)  property  of  („)  See  ilie 
it  belongs  to  him.  books  above 

cited,  and  Cro. 
Jac.  70.  317.     Cro.  Car.  441,  442.     1  Jones,  377.     1  Siderfin,  31 1.     C.  Eliz.  217.  547.  716. 

Yet  if  a  man  plead  such  pardon  without  producing  it,  it  seems 
(o)  that  the  court  may  in  discretion  indulge  him  a  farther  day  to  l^^p^^^o^^^* 
put  in  a  better  plea ;  and  at  such  day  he  may  perfect  his  plea  by    '    *    * 
producing  the  charter. 

Also  it  seems  (p)  agreed,  that  there  is  no  need  in  a  plea  of  (p)  Vide  sap. 
aufrefoits  acquit,  Sec.  to  produce  the  record  immediately  ;  because  ^^^-  ^^^  ** 
it  is  pleaded  in  bar,  and  he  who  pleads  it  hath  neither  the  custody 
iior  propert}^  of  it. 

Sect.  66.  Thirdly,  That  if  there  be  a  variance  (q)  between  the  (?)  Sum.  253. 
record  on  which  a  man  is  convicted  or  attainted,  and  his  charter  4"?*  ^  ^'  **   ' 
of  pardon,  yet  if  there  be  no  repugnancy  to  intend  that  the  same  3  Inst.  240. 
person  or  thing  are  meant  in  both,  it  may  be  supplied  by  proper  S.  P.  C.  104. 
averments  :    and  therefore  if  one  be  indicted   by  the  name  of  (r)^Kcilway,58. 
**  J.  S.  (r)  yeoman,"  and  pardoned  by  the  name  of*  J.  S.  gentle-  Dyer,  34. 
man,''  or  indicted  by  the  name  of  "  B.  the  tasker,"  and  pardoned  1  ^^^^-  ^^8.  ^ 
by  the  name  of  "  B.  the  son  of  W."  he  may  make  good  the  But  i8*e!'3  33! 
variance  by  averring  that  he  is  the  same  person  intended  in  such  Ab.  F.  Brief, 
indictmentand  pardon  :  or  if  in  an  indictment  (s)  of  the  death  of  ff™^  contrary, 
J.  S.  the  stroke  being  supposed  to  have  been  given  "  on  the  first  /^n  j^  jj  ^^  ^^^ 
*•  of  August,"  and  in  the  pardon  "  on  the  third,"  the  party  may  Ab.  F.  Mon. 
aver  that  the  death  of  one  and  the  same  J.  S.  are  intended  in  i^  ^^"^' ^'^^Ao 
both.    And  if  such   a  variant  pardon  be  pleaded  without  any  b.  Co?oTe,%.* 
such  averment,  it  seems  that  the  court  may  in  discretion  give  the  B.  Charter  de 
party  a  farther  day  either  to  (t)  perfect  his  plea,  or  to  (u)  purchase  P^'rdon,  15. 
a  better  pardon :  and  there  are  some  (x)  instances  in  old  books,  none  of  these 
where  upon  such  variance  the  court  took  an  inquest  of  office,  books  make 
whether  the  same  person  were  meant  in  both  records.  mention  of  any 

*  averment,  but 

seem  to  imply  that  the  pardon  was  allowed  without  it,  notwithstanding  the  variance,  (t)  11  H.  4.  41. 
F.  Mon.  de  Faits,  128.  (u)  3  lust.  240.  1  Siderfin,  41.  ^6  As8i;!e,  46.  Raymond,  13.  F.  Office 
de  Court,  31.  B.  Charter  de  Pardon,  32.  B.  Office  de  Court,  25.  (a)  F.  Cor.  294.  3  Assize,  15. 
Ab.  F.  Corone,  166.  B.  Cor.  190,  B,  Variance,  63.  But  Brook,  in  abridging  this  case  inider  the  title 
of  Charter  of  Pardon,  29.  makes  this  remark,  quod  mirum  mihi. 

Sect.  67.  Fourthly,  That  no  such  pardon  can  be  pleaded  ^"'^^^  sect.  59. 

together  with,  or  after  the  general  issue,  unless  it  be  of  a  date  J^  treated^o^T" 

subsequent  to  the  time  of  the  pleading  such  issue,  because  other-  and  RatcliftVs 

wise  it  is  waived  by  it.  *^^-^'  ^"s^*-'"^'  ^• 

•^  L.40. 

Sect.  68.  Fifthly,  (y)  That  the  party  shall  not  be  obliged  to  (y)37  H.6.4. 

lay  F.  Charter,  21. 

(I)  That  no  such  pardon  is  good  unless  under  sign  manual  importing  a  pardon  be  pleaded.  Rex  r. 

the  great  seal,  and  consequently  that  articles  of  Beaton,  1  Black,  479.     Vide  infra,  sect.  71  ;  the 

surrender  cannot  be  pleaded  as  amounting  to  a  case  of  the  King  v.  iMurphv,  in  July  session  1773; 

pardon,  1  State  Trials,  578,  &c.     Neither  can  the  and  Foster,  62. 
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lay  the  stress  of  his  case  on  any  particular  words  or  clause  in 
such  pardon,  but  may  take  advantage  of  the  whole. 

(z)  36  H.  6.  24,  Sect.  69.  Sixthly,  That  after  an  {z)  amerciament  in  the  king's 
??•  bench  hath   been  estreated  into  the  exchequer,  and  the  party, 

B.  Charter^  25.  being  taken  upon  process  from  thence,  hath  insisted  upon  a  par- 
don, and  been  denied  any  benefit  from  it,  yet  he  may  be  brought 
by  a  habeas  corpus  cum  causd  to  the  king's  bench,  because  the 
record  remains  there,  and  the  transcript  is  only  sent  into  the  ex- 
chequer, and  may  plead  the  same  pardon  in  the  king's  bench, 
and  if  it  be  adjudged  sufficient,  may  hsLve  sl  supersedeas  to  the 
barons,  &c. 

(o)S.P.C.i03.  'S'ec^.  70.  Seventhly,  That  while  the  statute  of  10  Edw.  3. 
CroiDpton,  iia.  c.  2.  stood  in  force  (which  required  all  persons  pardoned  for 
F^  d  if ^02  ^^^^"y  ^o  fi"d  sureties  for  their  good  behaviour  before  the  sheriff 
1  Keble,'9.        ^^^  coroners  within  three  months,  &c.)  no  pardon  of  (a)  felony 

1  Siderfin,  41.  could  be  allowed,  without  a  writ  out  of  chancery,  commonly 
MnsTS^i  235  *^^^'^^  ^  ^'"^  ^^  allowance,  testifying  that  the  party  had  found  (b) 
Carthew,  I'ai.  sureties,  &c.  according  to  that  statute,  unless  it  were  dispensed 
But  there  never  with  by  a  special  clause  of  non  obstante,  &c. 

was  any  neces- 
sity for  such  writ  upon  a  pardon  of  treason.     C.  Eliz.  814.     Noy,  31.     (6)  That  a  breach  of  the  recog- 
nizance avoided  the  pardon,  3  H.  7.  pi.  7.     S.  P.  C.  103.     Croinpton,  115.     See  Rex  v.  Chetwynd, 
Strange,  1:^03.    9  State  Trials,  542. 

But  the  necessity  hereof  is  taken  away  by  5  and  6  Will.  & 
Mary,  c.  13.  which  hath  repealed  the  said  statute  of  10  Edw.  3. 
but  hath  provided,  "  That  the  justices  before  whom  any  pardon 
"  for  felony  should  be  pleaded,  may  at  their  discretion  remand, 
'*  or  commit  the  person  who  pleads  it  to  prison,  till  he  or  they 
"  shall  enter  into  a  recognizance  with  two  sufficient  sureties  for 
"  their  good  behaviour  for  any  time,  not  exceeding  seven  years. 
"  Provided  that  if  such  person  be  an  infant  or  feme  covert,  he  or 
**  she  may  find  two  sufficient  sureties,  who  shall  enter  into  a  re- 
**  cognizance  for  his  or  her  being  of  the  good  behaviour,  as  is 
"  aforesaid.'' 

(c)  Fitzherbert's  Sect.  71.  EiGHTHLY,  That  the  judges  may  insist  on  the  usual 
Abridgment,  tit.  fee  of  gloves  (c)  to  themsclvcs  and  officers,  before  they  allow  a 

Corone,  294.        «o..^^« 

4E.4.10.         pardon. 

2  Jones,  56.    1  Siderfin,  452.     Kelynge,  25.     Pulton  de  Pace  et  Regis,  88. 

i^Biack.  Rep.  ^^^^^  ^2.  NiNTHLY,  That  the  mode  of  taking  advantage  of  a 
2  Black.  Rep.  pardon  upon  the  circuits  and  at  the  Old  Bailey  is  to  procure  the 
"^97.  king's  sign  manual  or  privy  seal  signifying  his  majesty's  intention 

to  atford  a  pardon  to  the  prisoner,  either  absolutely  or  conditionally 
as  the  case  may  be,  and  directing  the  justices  of  the  gaol-delivery 
to  bail  him,  on  his  entering  into  a  recognizance  to  appear  and 
plead  the  next  general  pardon  that  shall  come  out.  This  man- 
date the  justices  obey ;  taking  security,  if  the  pardon  is  condi- 
tional, for  the  performance  of  the  stipulation  upon  which  it  is 
granted ;  and  afterwards  issuing  their  warrant  to  the  gaoler  for 
his  discharge. 
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CHAP.  XXXVIII. 
OF  THE  GENERAL  ISSUE. 

xiAVING  shewn  already,  that  the  General  Issue  is  pleadable 

in  capital  cases,  together  with  any  other  plea  in  bar  or  abatement 

which  is  not  repugnant  to   it ;  and  that  it  may  also  be  pleaded 

even   after  such  plea  found  against  a  defendant  (fl):  and   having  (a)CIiap.  sS. 

also  shewn,  that  the  plea  of  the  general  issue  amounts  to  a  waiver  s-  ^28.  &  i3i. 

of  a  pardon  (h):  and  what  is  a  good  general  issue  to  an  informa-  [  59        ^^' 

tion  on  a  penal  statute  (c) ;  and  in  the   same  chapter  in  what  (c)  Chap,  26. 

manner  the  issue  is  to  be  joined  on  such  an  information,  and  s-  ^^• 

where  it  is  to  be  tried  (J) ;  <^>  ^^'''  '^^''^^' 

I  shall  in  this  place  take  notice  only  of  the  following  parti- 
culars. 

Sect.  2.  First,  That  in  a  criminal  information  or  indictment  («)  1  ^'^^-J^^- 
in  the  (e)  king's  bench  for  a  misdemeanor,  and  also  in  an  indict-  ??')  c"  Car^^i 
ment  before  {f)  justices  of  the  peace,  the  issue  is  well  joined  for  (g)  1  Coke,  17! 
the  king  by  the  words  ^'  A.  B.  qui  pro  rege  sequiter  similiter,  &c."  2J. 
without  any  addition,  shewing  that  A.  B.  is  the  proper  officer  for  «79?8i  ^^o-' 
this  purpose ;   for  it  shall  be  intended   that  he  was  sufficiently  ssz!  39o. 
known  to  be  such  by  the  court.     But  (g)  in  all  precedents  I  meet  Rastal,  412. 
with  of  informations  of  intrusion,  the  issue  for  the  king  is  ioined  i^^\^}?^^'  ^^^ 

11  l/7\  -I'lri  OJ  to  OOl. 

by  the  attorney-general,  {h)  nammg  nimseli  such.  Rastal,  385. 

Sect,  3.    Secondly,  That  in  indictments  of  capital  crimes, 
after  the  defendant  hath  pleaded  "  quod  ipse  in  nullo  est  inde  cul- 
"  pahilisj  et  inde  de  bono  et  maloponit  se  super  patriam'^  (which  is 
the  general  form  of  pleading  the  general  issue  in  capital  cases, 
both  in  (i)  indictments  and  {k)  appeals),  the  usage  seems  to  have  (0  See  the  pre- 
been  immediately  to  award  process  against  the  jury,  without  any  ^ited"*^  ^^°^^ 
express  joining  of  issue  on  the  part  of  the  king  (/).     But  in  the  (fc)  Coke,  Ent. 
precedents  of  appeals  of  felony,  whether  by  an  (m)  appellant  or  ^'^' 
(n)  approver,  generally  the  issue  is  expressly  joined  by  the  appel-  //w'BlmSosi, 
lant  and  approver  as  well  as  the  appellee.  2085. 

Tremaine,  286. 
8  St.  Tr.  287.  agree  that  it  is  not  necessary  to  join  issue  on  record.     And  see  Rex  v*  Dowlin,  5  Term 
Rep.  311.     Sed  vide  9  Rep.  63.       (m)  See  the  precedents  cited  to  the  precedent  letter.     But  in 
Rastal,  43.  after  the  general  issue  with  an,  &c.  the  process  is  immediately  awarded  against  the  jury, 
(n)  Rastal,  42. 

Sect.  4.  Thirdly,  It  seems  (0)  the  better  opinion,  that  if  an  (")  H.  4. 35. 
issue  be  joined  in  process  on  a  recognizance  for  the  peace,  whe-      ^P*  ^^' 
ther  the  defendant  killed  J.  S.  and  such  issue  be  found  for  the 
king,  yet  shall  it  not  estop  the  defendant  to  plead  not  guilty  to  an 
indictment  or  appeal  for  the  death  of  the  same  J.  S. 

f  Sect.  5.    Fourthly,  It   seems,  that  on  the  general  issue  Kinloch's  case, 
"  not  guilty,"  being  pleaded,  the  defendant  cannot  take  an  objec-  Fost,  16. 
tion  in  law,  which  is  in  the  nature  of  a  plea,  to  the  jurisdiction  of 

the 
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the  court,  nor  can  any  evidence  be  received  to  support  such  an 
objection  on  that  issue,  but  such  matter  must  be  specially 
pleaded. 


CHAP.  XXXIX. 

OF  ASSIGNING  COUNSEL. 

A  PERSON  having  pleaded  "  not  guilty"  is  to  be  tried  either, 

1 .  By  his  country. 

2.  By  his  peers. 

3.  By  battle,  (l) 

But  before  I  consider  what  is  proper  to  each  of  these  in  their 
order,  I  shall  endeavour  to  shew, 

1.  In  what  cases  a  prisoner  may  have  counsel  to  assist  him  iii 
his  defence. 

2.  Where  he  may  have  a  copy  of  the  indictment. 

As  to  the  fust  of  these  particulars,  viz.  In  what  cases  a  pri- 
soner may  have  counsel  to  assist  him  in  his  defence. 

(a)  3  Inst.  29.         Sect,  1.  I  take  it  to  be  a  settled  (a)  rule  at  common  law,  that 

7^/?'  d  <i  "^  counsel  shall  be  allowed  a  prisoner,  whether  he  be  a  (b)  peer 

Finch,  r>G6!  ^^  cotnuiouer,  upon  the  general  issue,  on  an  indictment  of  treason 

2  BuUi.  147.  or  felony,  unless  some  point  of  law  arise  proper  to  be  debated. 

B.  Cor.  51. 

F.  Cor.  31.      C.  Car.  147.      S.  P.  C.  151.      9  E.  4.  2.     1  Levinz,  8d.     Dr.  and  St.  b.  2.  c.  48.     1  St. 

Tr.  70.  2  St.  Tr.  1002.  See  the  books  cited  to  the  other  parts  of  this  chapter.  (h)  1  St.  Trials, 
70.  t'dJ.  634.     4  St.  Trials,  355.     3  lust.  29.     1  Rush.  Col.  94.     Foster,  231. 

Sect.  2.  This  indeed  many  have  complained  of  as  very  unrea- 
sonable ;  yet  if  it  be  considered,  that  generally  every  one  of  com- 
mon understanding  may  as  properly  speak  to  a  matter  of  fact,  as 
Cc')'»Biil.st  147    ^^  he  were  the  best  lawyer;  and  that  it  requires   no  manner  of 

3  Inst.  29.  skill  to  make  a  plain  and  honest  defence,  which  in  cases  of  this 
Sec  the  opinions  tiud  is  always  the  best ;  the  simplicity,  the  innocence,  the  artless 
Foster  dL''^*^  ^"^  ^^^^  ingenuous  behaviour  of  one  whose  conscience  acquits 
course'ot  High  him,  having  something  in  it  more  moving  and  convincing  than  the 
Treason,  s.  7.  p.  highest  eloquence  of  persons  speaking  in  a  cause  not  their  own. 
and'of^SirRo-  ^^^^  ^^  ^^  ^^  further  Considered  that  it  is  the  (c)  duty  of  the  court 
bcrt  Atkyns  to  be  indifferent  between  the  king  and  prisoner,  and  to  see  that 
upon  this  point,  the  indictment  be  good  in  law,  and  the  proceedings  regular,  and 

4  StaTe  Trials!^*  ^^^  evidence  legal,  and  such  as  fully  proves  the  point  in  issue, 
130. 174.      '     there  seems  no  great  reason  to  fear  but  that  generally  speaking, 

the  innocent,  for  whose  safety  alone  the  law  is  concerned,  have 

radier 

(1)  As  tlje  appeal  is  abolished  by  59  Geo.  3.  c.  46.  trial  by  battle  cannot  now  be  had. 
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rather  an  advantage  than  a  prejudice  in  having  the  court  their 
only  counsel.  Whereas,  on  the  other  side,  the  very  speech, 
gesture,  countenance,  and  manner  of  defence  of  those  who  are 
guilty,  when  they  speak  for  themselves,  may  often  help  to  disclose 
the  truth,  which  probably  would  not  so  well  be  discovered  from 
the  artificial  defence  of  others  speaking  for  them. 

Sect.  3.  But  the  law  allows  a  defendant  the  same  benefit  of  (d)S.P.C.i5i. 
counsel  in  an  (d)  appeal,  whether  capital  or  not  capital,  as  in  any  ^^'  ^^^  St.  bk. 
other  action.     Perhaps  for  this  reason  among  (e)  others,  because  p  '^^  296. 
appeals  are  presumed  to  be  generally  carried  on  with  greater  Keilway,  i76. 
heat  and  spleen  than  indictments,  and  yet  are  not  so  much  to  be  ?^'"^'j'  ^^^.' 
favoured,  as  being  for  the  most  part  rather  grounded  on  a  desire  9  e"4.'2.'' 
of  private  revenge  than  of  public  justice ;  and  therefore  the  de-  B.  Corone,  54. 
fendant  shall  have  at  least  the  same  advantage  in  them  as  in  com-  ?;^^""*^',^^^* 

°  (e)  Dr.  and  St. 

mon  actions.  bk.  2.  c.  48. 

Sect.  4.  Also  upon  indictments,  the  court  will  never  refuse  to 
assign  the  prisoner  counsel  to  argue  a  doubtful  point  of  law,  hap- 
pening to  arise  at  or  after  his  trial ;    as  where  it  shall  appear 
questionable  whether  the  facts  proved,  if  true,  fully  (f)  amount  (/)  3  Inst. 
to  the  crime  charged  against  him ;  or  whether  the  persons  offered  J"^gj'  j^  ^^g 
to  be  evidence  against  him  be  (g)  legal  witnesses,  in  respect  to  Rush.  Stafford, 
such  or  such  exceptions  against  them  ;  or  whether  certain  persons  ^^i- 
returned  (h)  of  his  jury  can  be  lawful  jurors,  in  respect  of  certain  ^|^      ^'    ^' 
objections   against  them ;  or  whether  the  (i)  indictment  or   (k)  (h)  3  St.  Tr. 
process,  &c.  be  strictly  legal;  in  all  which  cases  the  prisoner  must  135. 
(/)  propose  the  point,  and  (m)  if  the  court  think  it  will  bear  a  de-  ^  i^^inJ  68 
bate,  they  will  assign  him  counsel  to  argue  it.  C.  Car.  i'47. 

2  Hale,  236. 
(k)  3  Inst.  29. 137.      6  Coke,  14.       (Z)  3  Inst.  137.      2  St.  Tr.  762.         (m)  2  St.  Tr.  694.  701.  709. 
763,  764.     3  St.  Tr.  876. 

Sect.  5.  Also,  wherever  a  prisoner  hath  a  (ii)  pardon  or  other  (n)3  Inst.  29, 
(o)  special  matter  to  plead  to  an  indictment,  or  an  (p)  error  to  l^^\   . 

^  ^  .  ^    .  ,  ^  .  ,  '      ^       .,y  -^ ^  ^2b  Assize,  46. 

assign  m  order  to  reverse  an  outlawry,  the  court  will  oi  course  f.  Off.  de  Court, 

assign  him  counsel.     And  it  is  (q)  said,  that  for  such  collateral  34. 

matters  any  one  may  be  of  counsel  to  the  prisoner  without  any  g^c^J^ila  i% 

assignment.  Finch?386.' 

(p)  2  Jones, 
180.     C.  Car.  365.     Yet  in  the  Year  Book  of  1  H.  7.  1 3.  the  court  refused  it,  because  the  party  was  of 
very  bad  fame.        (q)  2  Jones,  180.     Str.  824.     9  State  Trials,  85.     Foster,  232.     See  also  Hatcliffe's 
case,  Foster,  42.  where  upon  the  trial  of  a  collateral  issue  the  prisoner  had  the  assistance  of  counsel. 

Sect.  6.  But  if  a  question  arise  on  the  trial  of  a  peer  concern- 
ing the  course  of  parliamentary  proceedings,  the  lords  will  not 
(r)  sufi'er  it  to  be  argued  by  counsel,  but  will  debate  it  among  (r)  2  St.  Tr. 
themselves.  694.  696.  Vide 

the  trial  of  the 
Duchess  of  Kingston  for  bigamy,  before  the  peers,  11  State  Trials. 

Sect.  7.  There  is  a  case  in  the  Year  Book  of  (s)  Henry  the  (s)7^H.  4.  36. 
Fourth,  where  a  Serjeant  at  law,  as  amicus  curicCy  offered  his  opi-  3'xust,  29.  io?. 
nion  to  the  court  concerning  the  trial  of  an  indictment  of  death, 
that  it  was  not  proper  to  proceed  in  it  till  the  year  and  day  were 
passed,  nor  doth  he  appear  to  have  been  any  way  reprehended 
for  it.     (0  But  it  is  not  safe  for  any  one  to  be  either  counsel  or  (0  2  St. Tr. 272, 
solicitor  to  one  in  prison  for  a  capital  crime,in  order  to  prepare  7^3' ^^s'^^^' 
him  for  his  trial,  without  an  assignment  from  the  court.     But  by 

leave 
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leave  of  the  court,  prisoners  have  sometimes  been  indulged  the 

(u)  3  St.  Tr.      assistance  of  counsel,  not  only  to  (u)  advise  them  in  prison,  but 

133.  (^x)  also  to  stand  by  them  at  the  bar :  but  it  is  said,  (3/)  that,  in 

614^    *     ^'       strictness,  they  ought  not  to  be  prompted  by  them  as  to  matters 

(y)  t  St.  Tr.       of  fact,  (2)  nor  to  have  the  assistance  of  any  papers  drawn  up  by 

614.  counsel  to  prepare  them  for  their  trial. 

(%)  1  St.  Tr.  ^    ^ 

732.     2  St.  Tr.  743.762,  763.  770. 

Sect,  8.  After  a  prisoner  hath  had  counsel  assigned  him,  the 
(a)  3  St.  Tr.  court  will  uot  (fl)  discharge  them  w  ithout  his  consent,  though  they 
^SS.  desire  it,  but  will  sometimes  add  others  to  them. 

(6)  1  Bulst.  85.  *^^^^'  9-  ^^  ^^  (^)  ^^^^'  ^^^^  ^^^  court  cannot  assign  an  appellee 
any  of  the  king's  counsel ;  but  that  if  they  will,  they  may  be 
either  for  or  against  them. 

Sect*  10.  It  having  been  found  by  experience  that  prisoners 

cas^e  iBurr  638    ^^^^^   been  often  under  great  disadvantages  from  the  want   of 

counsel,  in  prosecutions  of  high  treason  against  the  king's  person, 

which  are  generally  managed  for  the  crown  with  greater  skill  and 

Sir  Bartholo-       zgal  than  ordinary  prosecutions,  it  is  enacted  by  7  Will.  3.  c.  3. 

wartheTrIt        **  That  all  and  every  person  and  persons  whatsoever  that  shall  be 

counsel  assigned  "  accused  and  indicted  for  high  treason,  whereby  any  corruption 

by  virtue  of  tills  "  of  blood  may  or  shall  be  made  to  any  such  offender  or  offenders, 

'^^^'  "  or  to  any  the  heir  or  heirs  of  any  such  offender  or  offenders, 

"  or  for  misprision  of  such  treason,  shall  be  received  and  admitted 

'*  to  make  his  and  their  full  defence  by  counsel  learned  in  the 

"  law  :  and  in  case  any  person  or  persons  so  accused  or  indicted 

*'  shall  desire  counsel,  the  court,  before  whom  such  person  or 

"  persons  shall  be  tried,  or  some  judge  of  that  court,  is  autho- 

(c)  In  the  case    **  rised  and  required,  immediately  upon  his  or  their  request,  (c) 

Go^on^lr!^^   "  ^^  assign  to  such  person  or  persons,  such  and  so  many  counsel, 

Ersliine'moved    "  not  exceeding  two,  as  the  person  or  persons  shall  desire,  to 

tiiat  counsel        <«  whom  such  couuscl  shall  have  free  access  at  all  seasonable 

Sed^^b^ut       "  hours  ;  any  law  or  usage  to  the  contrary  notwithstanding." 

Buller,  Justice,  doubted  whether  this  application  ought  not  to  be  made  by  the  prisoner  himself  at  the  bar, 
the  words  of  tlie  statute  being  "  upon  his  or  their  request ;"  but  the  attorney-general  consenting,  the 
motion  was  allowed.     Douglas,  591. 

Sect.  11.  But  by  7  Will.  3.  c.  3.  s.  3.  it  is  provided,  "  That 
"  any  person  being  indicted  of  such  treason  may  be  outlawed, 
**  &c.  and  where  by  the  law,  after  such  outlawry,  he  may  come  in 
"  and  be  tried,  he  shall  upon  such  trial  have  the  benefit  of  the 
"  said  act." 

See  Ld.  Win-  Sect.  12.  And  by  7  Will.  3.  c.  3.  s.  12  and  13.  it  is  further  pro- 

e^st^t^  T  M  vided,  "  That  nothing  in  the  said  act  shall  extend,  or  be  construed 
p  17.  '     "  to  extend  to  any  impeachment  or  other  proceedings  in  parlia- 

"  ment  whatsoever.  And  also,  that  it  shall  not  any  ways  extend 
**  to  any  indictment  of  high  treason,  nor  to  any  proceedings 
"  thereupon  for  counterfeiting  his  majesty's  coin,  his  great  or 
"  privy  seal,  his  sign  manual,  or  privy  signet." 

f  Sect.  13.  But  now  by  20  Geo.  2.  c.  30.  it  is  also  enacted, 
"  That  all  and  every  person  and  persons  whatsoever  who  shall  be 
"  impeached  by  the  Commons  of  Great  Britain  of  any  high  trea- 
'*  son,  whereby  any  corruption  of  blood  may  or  shall  be  made  to 

*'  any 
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"  any  such  offender  or  offenders,  or  to  any  the  heir  or  heirs  of  any 
"  such  offender  or  offenders,  or  for  misprision  of  such  treason, 
"  shall  be  received  and  admitted  to  make  his  or  their  full  defence 
"  by  counsel  learned  in  the  law,  not  exceeding  two  counsel,  who 
**  shall  be  assigned  for  that  purpose,  on  the  application  of  the 
*'  party  or  parties  impeached  at  any  time  after  the  articles  of  im- 
*'  peachment  shall  be  exhibited  by  the  Commons." 

As  to  the  second  particular,  viz.  Where  a  prisoner  may  have  a 
copy  of  the  indictment  against  him. 

Sect.  14.  It  is  said,  (d)  that  by  the  common  law  it  is  always  (jOi  Lev.  68. 
denied  in  cases  of  treason  or  felony  (1).  Yet  if  a  prisoner  take  ^  sJ*.  jr.  644. 
a  legal  exception  to  an  indictment,  it  is  said,  (e)  that  the  court  2St.Tr.7ii.763. 
will  grant  him  a  copy  of  so  much  as  concerns  his  exception.  3St.  Tr.  86i, 
Also,  if  he  have  such  matter  to  plead  which  cannot  well  be  put  show^is'i.^  * 
into  form  without  knowledge  of  the  charge  against  him  as  laid  in  i  siderfin,  85. 
the  indictment,  as  autrefoits  acquit,  &c.  it  is  (/)  said,  that  the  2  Hale,  236. 
court  will  give  him  the  heads  of  the  indictment,  to  enable  him  to  i  siderfin,  85. 
have  his  plea  so  drawn  as  to  suit  the  charge  against  him.  (/)  2  St.  Tr. 

711. 

Sect.  15.  But  by  7  Will.  3.  it  is  enacted,  "  That  every  person  Foster,  40. 
"  and  persons  indicted  for  high  treason,  except  for  counterfeiting 
*'  the  coin,  or  the  great  or  privy  seal,  or  sign  manual  or  privy 
"  signet,  shall  have  a  true  copy  of  the  whole  indictment,  but  not 
**  the  names  of  the  witnesses,  ^ve  days  at  the  least  before  trial, 
**  to  advise  with  counsel  thereupon,  to  plead  and  make  their  de- 
"  fence,  his  or  their  attorney  or  agent  requiring  the  same,  and 
*'  paying  the  officer  his  reasonable  fees  for  writing  thereof,  not 
**  exceeding  five  shillings  for  the  copy  of  every  such  indictment." 

Sect.  16.  It  is  said   this  must  be  intended  five  days  before  see  1  Burr.  643. 
arraignment,   because    the   prisoner  pleads  instanter   upon  the  Douglas,  591. 
arraignment. 

What  exceptions  may  be  taken  to  such  indictment,  and  when, 
hath  been  shewn,  chapter  the  twenty-fifth  (g).  (g)  Sect.  145  to 

t  Sect.  17.  It  is  also  enacted  by  7  Anne,  c.  21.  s.  11."  That 
"  from  and  after  the  decease  of  the  Pretender,  when  any  person 
*'  is  indicted  for  high  treason,  or  misprision  of  treason,  a  list  of 
^'  the  witnesses  that  shall  be  produced  on  the  trial  for  proving 
"  the  said  indictment,  and  of  the  jury,  mentioning  the  names,  (/>)  (p)  9  St.Tr.679. 
**  profession,  and  places  of  abode  of  the  said  witnesses  and  jurors,  t'le  case  of  John 

«  shall  ^^"^^^^"'^- 

(1)  By  an  order  of  the  judges  in  the  26  Car.  2.  prisoner,  where  the  prisoner  intends  to  bring  an 
(prefixed  to  Kelynge's  Reports)  made  for  the  regu-  action  for  a  malicious  prosecution  ;  which  the  court 
iation  of  the  Old  Bailey  sessions,  it  is  ordered,  grants  or  refuses  in  its  discretion,  according  to  the 
"  That  no  copies  of  any  indictment  for  felony  be  circumstances  of  the  case.  But  in  Brangan's  case, 
given  without  special  order,  upon  motion  made  in  1  L.  C.  L.  82.  Willes,  C.  J,  is  reported  to  have 
open  court  at  the  general  gaol-delivery ;  for  the  said,  that  by  the  laws  of  this  realm,  every  prisoner 
late  frequency  of  actions  against  prosecutors  (which  upon  his  acquittal  has  an  undoubted  right  and  title 
cannot  be  without  copies  of  the  indictment)  de-  to  a  copy  of  the  record,  for  any  use  he  may  think 
terreth  people  from  prosecuting  for  the  king  upon  fit  to  make  of  it,  and  that  after  a  demand,  the  pro- 
just  occasions."  .  And  agreeable  to  this  practice,  it  per  officer  might  be  punished  for  refusing  to  make 
is  usual  upon  the  circuits  to  apply  to  the  court  for  out  a  copy. 
a  copy  of  the  indictment,  upon  the  acquittal  of  the 
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(0  The  case  of  "  (/)  shall  be  also  given  at  the  same  time  that  the  copy  of  the  in- 

Gordo^^nfiary  ''  dictmeiit  is  delivered  to  the  party  indicted ;  and  that  copies  of 

Term,  21  Geo.  "  all  indictments  for  the  offences  aforesaid,  with  such  lists,  shall 

3.  was  the  first  «  j^g  delivered  to  the  party  indicted,  ten  days  before  the  trial,  and 

pened  lince  this  "  ^^  presence  of  two  or  more  credible  witnesses." 

act  took  effect. 

The  attorne3'-generaI,  as  the  only  method  of  complying  with  the  directions  of  the  act,  moved  the  king's 
bench  for  a  rule  upon  the  sheriff,  to  deliver  to  the  prosecutor  a  list  of  the  jurymen  he  intended  to  return 
upon  the  panel,  in  order  that  the  prosecutor  might  be  enabled  to  deliver  such  list  to  the  prisoner  ;  and 
the  rule  was  drawn  accordingly ;  for  the  terms  of  which,  vide  Douglas,  591. 

t  Sect.  18.  But  it  is  enacted  by  6  Geo.  3.  c.  53.  ''  That 
"  nothing  contained  in  the  above  last  recited  act  shall  any  ways 
"  extend  to  any  indictment  of  high  treason  for  counterfeiting  his 
"  majesty*s  coin,  the  great  seal  or  privy  seal,  his  sign  manual  or 
"  privy  signet,  or  to  any  indictment  of  high  treason,  or  to  any  pro- 
"  ceedings  thereupon  against  any  offender  or  offenders  who  by 
"  any  act  or  acts  now  in  force  is  and  are  to  be  indicted,  arraigned, 
"  tried,  and  convicted  by  such  like  evidence,  and  in  such  manner, 
'*  as  is  used  and  allowed  against  offenders  for  counterfeiting  his 
"  majesty's  coin." 


CHAP.  XL. 

OF  THE  JURY. 

Jb  OR  the  better  understanding  what  more  particularly  relates  to  a 

(a) Chap.  5. s.     t,ia|  by  the  country  in  capital  cases,  having  shewn,  («)  that  by 

virtue  of  a  special  commission,  justices  of  oyer  and  terminer  may 

sit  in  one  county  for  the  trial  of  a  fact  in  another  by  the  proper 

(fe)  Chap.  23.  s.  jurors  :  And  having  also  shewn  (fi)  what  is  a  proper  place  from 

92,  93.  whence  a  visne  may  come  : 

I  shall  in  this  place  only  consider, 

1.  From  what  county  the  juryjs  to  be  returned. 

2.  By  virtue  of  what  process. 

3.  Before  what  court. 

4.  How  they  may  be  challenged. 

As  to  the  first  of  these  particulars,  viz.  From  what  county  the 
jury  is  to  be  returned. 

I  shall  endeavour  to  shew, 

1.  From  what  county  they  are  to  be  returned  for  the  trial  of  the 
general  issue. 

2.  From  what  county  for  the  trial  of  a  foreign  plea. 

As  to  the  First  Point,  viz.  From  what  county  a  jury  is  to  be 

returned  for  the  trial  of  the  general  issue. 

Sect. 
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Sect.  1.  1  take  it  to  bo  (c)  agreed,  that  (J)  regularly  by  the  Sf;,^3^;2?J; 
common  law  they  must  be  returned  in  all  cases,  for  the  trial  of  F.Co'rone,  194. 
the  general  issue,  from  the  same  county  wherein  the  fact  was  com-  3  Inst.  27. 
mitted.     And  it  is  said,  that  in  an  appeal  of  death,  where  the  Sui^r5%^i'9 
wound  was  given  in  one  county,  and  the  party  died  in  another,  (d)  inf.  s.  3. 
the  jury,  (e)  ought  to  be  returned  from  each  county  before  the  (e)B.  1.  c.is. 
statute  of  2  and  3  Edw.  6.  c.  24.  since  which  the  whole  may  be  c  ^^'  ^.^     „. 

icd   either  upon  an  ( j )  mdictment  or  appeal  m  the  county  f.  Cor.  59, 60. 

herein  the  death  happens.  (/)Sup.c.25. 

Sect.  2.  But  it  is  enacted  by  33  Hen.  8.  c.  23.  "  That  if  any  2  Hale,  262. 
"  person  being  examined  by  the  king's  council,  or  three  of  them.  Traitors  and 
*'  upon    any   manner   of  treasons,   misprisions   of  treasons,   or  murderers  ex- 
'*  murders,  do  confess  any  such  offences,  or  that  the  said  council,  pri^  counsel-^^ 
"  or  three  of  them,  upon  such  examination,  shall  think  any  person  lors  may  be  tried 
"  so  examined,  to  be  vehemently  suspected  of  any  treason,  mis-  'n  any  county 
"  prisions  of  treasons,  or  murder,  that  then  in  every  such  case,  by  m^ssFo^u.'^  ^°™" 
"  the  king's  commandment,  his  majesty's  commission  of  oyer  and 
*'  terminer  under  the  great  seal,  shall  be  made  by  the  chancellor 
"  of  England  to  such  persons,  and  into  such  vills  and  places  as 
"  shall  be  named  and  appointed  by  the  king,  for  the  speedy  trial, 
"  conviction,  or  delivery  of  such  offenders  ;  which  commissioners 
"  shall  have  power  to  enquire,  hear,  and  determine  all  such  trea- 
*'  sons,  misprisions  of  treasons,  and  murders,  within  the  places 
''  limited  by  their  commission,  by  such  good  and  lawful  persons 
"  as  shall  be  returned  before  theip  by  the  sheriff,  or  his  minister, 
**  or  any  other  having  power  to  return  writs  and  process  for  that 
''  purpose,  in  whatsoever  other  shire  or  place  within  the  king's 
"  dominions,  or  without,  such  offences  were  done  or  committed, 
**  and  that  in  such  cases,  no  challenge  for  the  shire  or  hundred 
"  shall  be  allowed."  (1) 

Sect.  3.  It  hath  been  (g)  adjudged,  that  this  statute,  as  far  as  (^)iAnd.  104. 
it  relates  to  treason  done  within  the  realm,  is  repealed  by  1  and 
2  Philip  &  Mary,  c.  10.  which  enacts,  "  That  all  trials  for  treason 
*'  shall  be  according  to  the  common  law."    But  as  to  (h)  murder,  (h)  1  And.  194. 
and  (i)  misprision  of  treason,  it  still  seems  to  continue  in  force.  (OSup.  c.  25. 
And  as  to  high  (k)  treason  done  without  the  realm,  it  doth  not  b.  Cor.  220. 
seem  material  whether  it  be  in  force  or  not,  because  that  is  fully  3  Inst.  24. 
provided  for  by  35  Hen.  8.  c.  2.  as  hath  been  more  fully  shewn,  C')  ^y^^'  ^^^' 
Chapter  25.  sect.  49,  50,  5 1,  32,  53. 

Sect.  4.  It  hath  been  (/)  adjudged,  that  the  word  "murder"  (Oi  And.  194. 
in  this  statute  shall  have  the  same  strict  construction  as  in  the  (771)  ^"^L^"p.k^'/c 
statutes  which  take  away  the  benefit  of  clergy  from  murder,  and  1*3.  s.  11. 
consequently  shall  not  extend  to  one  examined  before  the  council 
as  accessary  only,  and  not  as  principal ;  for  murder  is  one  offence, 
and  the  being  accessary  to  it  is  another. 

c  TT      •  1  (n)Bk.  I.e.  19. 

^ect,  5.  Havmg  shewn  already,  that  he  who  steals  (w)  goods  s.  52. 

in  one  county,  and  carries  them  into  another,  or  does  a  fact  in  one  Sup.  c.  23.  s.  47. 

county  which  proves  a  (0)  nuisance  to  another,  may  be  indicted  /^/sup.  cf '25. 

or  sect.  37. 
(1)  In  the  case  of  The  King  v.  Sawyer,  who  was  tute  extended  to  a  raurder  comraitted  by  a  British 
tned,  under  a  special  commission,  at  the  Old  subject,  within  a  foreign  independent  state.  But 
Bailey,  in  Nov.  1814,  for  a  murder  committed  at  qu£re,  how  can  a  fact  there  committed  be  against 
Lisbon,  in  Portugal,  it  was  held,  after  solemn  •  the  peace  of  the  king,  where  his  laws  do  not  pre- 
argument,  before  the  twelve  judges,  that  this  sta-      vail  ? 
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(p)Bk.  1.  tit.  or  appealed  in  either;  from  whence  it  follows  that  he  maybe 
^'^^amy^p.  685.  ^]^q  trjgd  in  either :  having  also  (p)  shewn,  that  he  who  marries 
(^Yvol.  ^.^^  ^wo  wives,  the  first  in  a  foreign  country,  and  the  second  in  Eng- 
p.  125.  s.  10.  land,  may  be  indicted  and  tried  in  England ;  and  that  he  who 
fTek^i^^i^'  ^^^^^  ^  woman  by  force  out  of  one  county,  and  carries  her  into 
s.  14.  *  ^  ^'  another  and  there  marries  her,  (q)  may  be  indicted  and  tried  in 
Sup.  c.  25.  the  second  county :  and  that  felonies  in  (r)  Wales  may  by  force 
s.  41,  42.  of  QQ  Hen.  8.  c.  6.  be  indicted  and  tried  in  the  next  adjoining 

s. 43^44, 45.  English  county:  and  that  treasons  upon  the  seas,  (s)  or  in  any 
(OSup.  c.  25.  foreign  (0  country,  and  felonies  (w)  and  piracies  upon  the  sea, 
?  tVk  1^  90  ™^^  ^^  indicted  and  tried  in  any  county  in  England;  and  that  an 
Sup.  c.  25.  *  W  accessary  in  one  county  to  a  murder  in  another,  may  be  ap- 
s.  43  to  48.  pealed  and  tried  in  the  county  wherein  the  stroke  was  given ;  and 
(j)  Sup.  c.  29.  that  an  accessary  to  murder,  or  any  other  felony  in  one  county, 
(i/)Sup. c.  25.  ™ay  be  indicted  (i/)  and  tried  in  the  county  wherein  he  was  ac- 
s.  54.  and  c.  29.  cessary ;  I  shall  refer  to  the  places  cited  in  the  margin  for  the 
8. 50, 51,  &c.      farther  consideration  of  these  matters. 

As  to  the  Second  Point,  viz.  From  what  county  the  jury  is 
to  be  returned  for  the  trial  of  a  foreign  plea,  that  is,  the  plea  of 
issuable  matter  alleged  in  a  different  county  from  that  wherein 
the  party  is  indicted  or  appealed;  as  where  a  man  indicted  in  the 

(x)Keilw.i75.  county  of  A.  {z)  pleads,  that  he  was  taken  out  of  a  sanctuary  in 
the  county  of  B.     Or,  where  one  appealed  by  a  woman  for  the 

(a)  Dyer,  296.  death  of  her  husband  in  one  county,  (a)  pleads,  that  since  the 
death  of  her  husband  she  hath  married  J.  S.  in  another  county. 

(h)  5  Inst.  27.  Sect.  6.  It  is  (b)  agreed,  that  by  the  common  law  such  pleas  can 
S.  p.  C.  154.  only  be  tried  by  juries  returned  from  the  counties  wherein  they 
D  4r  ^96^^^  are  alleged :  and  therefore  if  issue  be  joined  on  such  matters  before 
Sum.'255.  a  court  which  has  no  jurisdiction  out  of  the  county  wherein  it 

Vide  23  H.8.     sits,  there  seems  to  be  (c)  no  remedy  by  the  common  law,  but  to 
Tc)Ke\hv'i75    remove  the  proceedings  by  certiorari  into  the  king's  bench,  which 
.Dyer,  286. 296.  having  a  jurisdiction  throughout  the  whole  kingdom,  will  award 
proper  process  for  the  trial. 

Sect.  7.  But  for  the  more  speedy  trials  of  murders  and  felonies, 
it  is  enacted  by  23  Hen.  8.  c.  14.  s.  5.  "  That  all  manner  of 
*'  foreign  pleas  triable  by  the  country,  upon  an  indictment  for  any 
*'  petit  treason,  murder,  or  felony,  shall  be  forthwith  tried  before 
"  the  same  justices  afore  whom  the  party  shall  be  arraigned,  and 
"  by  the  jurors  of  the  same  county  that  shall  try  the  petit  treason, 
"  murder,  or  felony  whereof  he  shall  be  so  arraigned,  without  any 
"  further  respite  or  delay,  in  whatsoever  county  or  counties,  place 
"  or  places  of  this  realm,  the  matter  of  the  pleas  be  supposed  or 
"  alleged." 

Sect.  8.  But  this  statute  extending  neither  to  indictments  of 
(d)  3  Inst.  27.  high  treason,  nor  to  appeals,  it  (d)  is  said,  that  a  foreign  issue 
s  ^  9^^^"^'  ^^^^■^in  must  still  be  tried  by  the  jury  of  the  county  wherein  it  is 
¥^0* Dyer,  296.  alleged.  (1) 

(1)  See  further  in  the  Chapter  of  Indictment,  ante  c.  25,  as  to  Venue. 

CHAP. 
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CHAP.  XLI. 

QF  PROCESS  AGAINST  JURORS. 

-TOR  the  better  understanding  the  nature  of  process  against 
jurors  in  criminal  cases,  I  shall  endeavour  to  shew, 

1.  Where  a  panel  may  be  returned  without  any  precept  by  a 
bare  award. 

2.  In  what  manner  the  process  is  to  be  returnable. 

3.  Where  a  venire  may  be  joint  or  several. 

4.  Where  process  may  be  awarded  by  proviso. 

5.  In  what  cases,  and  in  what  manner,  a  tales  is  grantable. 

6.  Where  it  is  necessary  to  return  a  panel  into  court,  before 
an  inquest  can  be  taken  upon  it,  and  where  the  prisoner  may  have 
a  copy  of  it. 

As  to  the  First  Point,  viz.  Where  a  panel  may  be  returned 
without  any  precept  by  a  bare  award. 

Sect.  1.  It  is  (a)  agreed,  that  justices  of  (6)  gaol  delivery  may  (a)F.  Inq.  55. 

have  a  panel  so  returned  by  the  sheriflf  without  any  precept  or  ^  j"^^-  '[^^' 

writ ;  and  the  (c)  reason  given  for  it  is,  that  before  their  coming,  gum.  158. 256. 

they  always  make  a  general  (d)  precept  to  the  sherift*  on  parch-  2  Hale, 261.26* 

ment  under  their  seals,  *'  to  bring  before  them,  at  the  day  of  their  § '^p^c^!^'- 

"  sessions,  twenty-four  out  of  every  hundred,  &c."  **  to  do  those  4Comm.  344. 

"  things  which  shall  be  enjoined  them  on  the  part  of  the  king,  (6)  Yet  it  is  said 

*'  &c.''     And  therefore  it  is  said  that   they  need  not  make  any  *\'f*  ^^?  K"!  ^^ 

otncrwisc  it 

other  precept  for  the  return  of  a  jury,  for  the  trial  of  any  issue  they  have  a  spe- 
joined   before  them.     But  that  their  bare  (e)  award  "  that  the  cial  commission. 
"  jury  shall  come"  is  sufficient,  because  there  are  enough  for  that  ^'J^^^'?^' 
purpose  supposed  to  be  present  in  court,  whom  the  sheriii  may  Crompton,  Jur. 
return  immediately  whenever  the  court  shall  require  their  service.  128. 

•^  ^  (c)  F.  Inq.  55. 

Crompton,  Jur.  1 28.     4  Inst.  168.     2  Inst.  568.     2  Hale,  34.  261.     (d)  Vide  Rast.  384,  385.     Cro 
Car.  448.     (e)  4  St  Tr.  182.  confirmed  Foster,  63 ;  and  for  the  form  of  such  an  award,  see  Rast.  385. 

Also  it  is  said,  (/)  that  a  jury  may  be  so  returned  before  jus-  (/)  2  Inst.  568. 

tices  of  peace  at  their  sessions,  because  the  [g)  precept  for  the  ^^J- 1  Sid.  364. 

summons  of  the  sessions  hath  a  clause  to  the  same  effect  for  the  just,  b^  4.^™ 2*. 

summons  of  twenty-four  out  of  every  hundred,  &c.     Yet  I  much  and  Crompton, 

question  whether  this  matter  doth  not  rather  depend  on  (h)  prac-  f?,^-  ^ 

*•  J    *u  *.      .  c  J      ^      .^u  Ci)  4  Inst.  164. 

tice,  and  the  constant  course  or  precedents,  than  on  any  argu-  ©Hale,  26i. 

ment  from  the  reason  of  the  thing.     For  the  (?)  precept  to  the  i  Sid.  364. 

sheriff  from  justices  of  oi/er  and  terminer y  in  order  for  the  holding  (0  Rast.  443. 
of  their  sessions,  hath  in  effect  the  very  same   clause  for  the 
bringing  of  twenty-four  before  them,  out  of  each  hundred,  at  the 

day  of  their  sessions,  &c.    And  yet  it  seems  {k)  agreed,  that  they  (^  i  Sum.  162. 

cannot  have  a  juryreturned  ior  the  trial  of  any  issue  joined  before  ^^i^^^^  ^^^^ 

them,  by  force  of  a  bare  award,  but  ought  to  make  a  particular  -2  Inst.  568. 

precept  to  the  sherifif  for  that  purpose  under  their  seals.  Foster,  64. 
VOL.  II.                                  00                                          Sect, 
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Vide'f?  H  6^**  ^^^^*  ^'  ^^  ^^^'"^  ^^^  agreed,  that  by  the  course  of  the  king's 
IQ,  ■   *     bench  no  jury  can  be  returned  into  it  from  a  foreign  county, 

Sup.  c.  27. 9. 16.  without  proper  process,  under  the  (m)  seal  of  the  chief  justice, 
(m)  Sup.  c.  27.    g^c.     But  (w)  quare  if  it  may  not  be  returned  for  the  trial  of  an 
(n)*Dy.  118.      indictment,  &c.  in  the  same  county  wherein  it  sits  by  a  bare  pra- 
ceptum  est,  &c. 

As  to  the  Second  Point,  viz.  In  what  manner  the  process 
against  jurors  is  to  be  returnable. 

(o)  C.  25.  s.  49.  Sect.  3.  It  seems  agreed,  that  it  may  be  returnable  immediately 

l°\^'-o  Au  into  the  court  of  king's  bench  for  the  trial  of  an  indictment  in  the 

626.  same  county  wherem  it  sits,  whether  for  a  crime  committed  m 

2  Hale,  260.  such  county,  or  for  a  (o)  treason,  &c.  beyond  the  sea.     But  that 

and  ^27  s  16  ^^^  ^^^  ^"^'^  ^^  indictments,  removed  thither  by  certiorari  from 

2  Inst.  568.  Other  couuties,  there  (p)  ought  to  be  fifteen  days  between  the  teste 

4  St.  Tr.  214.  and  return  of  every  process. 

4  Cora.  344. 

(g)Keiiwa3',  Sect.  4.  Also  it  is  (q)  agreed,  that  justices  in  ej/re,  or  of  gaol- 

159.  256.  delivery,  may  order  a  jury  to  be  returned  immediately  for  the  trial 

cTcar.^sis.  ^^  *  prisoner  arraigned  before  them. 

1  Siderfin,  335.  F.  Inquest,  55.     Kelynge,  7. 

(r)  2  Inst.  568.  Also  it  is  clearly  (r)  holden  by  Sir  Edward  Coke,  and  hath 
(s)  C.  Car.  340.  ^^^^  often  (5)  adjudged,  that  justices  of  01/er  and  terminer,  for 
583.  the  trial  of  any  issue  joined  before  them,  might  award  a  venire 

2  R.  Abr.  96.     returnable  the  same  day  on  which  the  party  is  arraigned. 
Sum.  161.  -^  r     J  & 

2  Hale,  261.    Admitted  2  Keble,  212.  292.  718.    2  Keble,  433.     1  Siderfin,  334.     1  R  Abr.  96. 

C.  Car.  310.  583.     Con.  Keilway,  159.    Tr.  per  Pais,  26.     2  R.  Abr.  625.     Sum.  266. 

0)2  Inst.  568.  Also  it  is  holdcn  by  Sir  (t)  Edward  Coke,  and  hath  been  (m) 
r«)"c.Jac.404.  s^i^^S^^*  ^^^^  justices  of  the  peace  may  do  the  like;  but  there 
And  in  this  are  very  (x)  strong  authorities  to  the  contrary,  unless  the  crime 
book  it  is  said     amount  ( v)  to  felony,  or  the  party  (z)  consent  to  be  tried  imme- 

that  common        j-   .^1  ,      "^  Jy  f      J  \  ^ 

experience  is  so.   "'^'^O- 

(i)  F.  Corone,  44.    Keilway,  159.     1  Jones,  379.    S.  P.  C.  156.    1  Keble,  433.    Tr.  per  Pais,  25,  26. 

2  Keble,  212.      Crom.  152.     1  Siderfin,  99.  335.     C.  Car.  438.  448.     2  R.  Abr.  6'25.     Sum.  256. 

(1/)  1  Sid.  335.     In  Crompton,  150.  it  is  said  that  the  sessions  for  the  peace  may  award  process  for  the 

trial  of  an  indictment  of  felony  the  next  day  after  it  is  traversed.     Qutpre  if  the  party's  being  in  gaol 

make  no  difference  ?     C.  Car.  340.     2  R.  Abr.  96.     1  Sid.  335.    (s)  1  Keble,  433.     1  Sid.  99.  334. 

Sect.  5.  Quare  how  far  the  law  is  altered  as  to  these  points  by 

4  and  5  Will.  &  Mai^,  c.  24.  and  7  and  8  Will.  3.  c.  32.  which, 

by  requiring  that  jurors  shall  be  summoned  six  days  before  they 

(a)  Sup.  s  1.      are  to  appear,  seem  to  make  it  necessary  whenever  a  (a)  venire  or 

100^  ^^  ^^  ^^'  P3'*ticular  precept  is  required  for  the  return  of  a  jury,  (b)  that  there 

be  six  days  between  its  teste  and  return. 

(c)  1  Sid.  348.  Sect.  6.  It  hath  been  (c)  adjudged,  that  a  venire  before  justices 
2  Keb.  248.  of  oi/cr  and  terminer  returnable  at  a  day  certain  is  erroneous,  un- 
A^ifdlnthe^e*  ^^^^  ^^^  sessions  appear  to  have  been  {d)  adjourned  to  the  same 
books  such  error  day  ;  because  otherwise  it  shall  not  be  intended  that  their  com- 
is  said  not  to  be  mission  continued  till  such  day;  and  if  it  did  not,  their  authority 
IleKs'ifes^^  to  try  the  issue  was  determined.  But  it  is  admitted  (e)  that  such 
happening  to  Venire  may  be  made  returnable  at  the  next  assizes,  and  then  tried 
fall  on  the  same  by  virtue  of  ( f )  I  Edw.  6.  c  7. 

?.Y-  .  Sect. 

(d)  Sup.  c.  a. 

»ect.  7. 14.  (e)  1  Sid.  348.  2  Keble,  284.  718.  954.  C.  Car.  S40.  (/)  Vide  c.  5.  s.  12.  Salk.  51. 
pi.  14.    Lord  Raym.  1061. 
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Sect.  7.  It  hath  been  (g)  adjudged,  that  the  award  of  a  venire  (g)  29 E.  3. 30. 
returnable  at  a  certain  day  before  justices  of  ot/er,  8cc.  need  not  ^^-     ^^  ^ 
expressly  mention  before  what  justices  it  shall  be  returnable;  for  tjjg  same  case  is 
it  cannot  but  be  intended  that  it  ought  to  be  before  the  same  taken  notice  of, 
court  which  awards  it.  sri'that  the^ 

venire  itself  needs  not  shew  before  what  justice  it  is  returnable  j  but  this  seems  not  to  be  warranted  by 
the  book  at  large.     Vide  2  Keble,  855. 

As  to  the  Third  Point,  m.  Where  a  venire  may  be  joint  or 
several. 

Sect.  8.  It  seems  agreed,  that  where  several  persons  are  ar-  (h)  Sum.  256. 

raigned  upon  the  same  {h)  indictment  or  (i)  appeal,  and  severally  t^^t^f^jj. 

plead  not  guilty,  it  is  in  the  {k)  election  of  the  prosecutor,  &c.  |oo. 

either  to  take  out  (/)  joint  venires  against  them  all,  or  {m)  several  Summary,  256. 

against  each  of  them.     But  in  an  appeal,  if  one  plead  not  guilty,  S.P.C.  153. 

and  the  other  plead  a  release  made  at  A.  it  seems  (w)  that  there  Bute. Eliz. 

must  be  several  venires.  54i.  it  is  said  to 

be  the  course  to 
try  the  defendants  in  appeal  by  several  venires,  S.  P.  C.  155.  It  is  said,  that  where  there  are  three  de- 
fendants, the  plaintiflF  may  join  two  of  them  in  one  venire,  and  take  out  another  against  the  third. 
(k)  See  the  books  above  cited,  and  1  Jon.  425.  and  F.  quare  impedit,  199.  21  Hen.  6.  22.  (/)  See  the 
book  above  cited.  Also  the  same  is  adjudged  i  Jon.  425.  where  one  appellee  was  charged  with  doing 
the  fact  proditorit,  the  others  febnice.  See  F.  (]mre  impedit,  199.  Visne,  11.  14.  Keilway,  106. 
(m)  Dyer,  120.  131.  C.  Eliz.  541.  (n)  50  E.  3.  1.  B.  Visne,  27.  Vide  11  H.  7.  5.  B.  Disc,  de 
Pro.  6ii.     F.  Execut.  114.     Nisi  Prius,  7,  8. 

Sect.  9.  It  seems  generally  (o)  agreed,  that  where  the  same  (o)  S.  P.  C.  155. 
jury  is  returned  on  such  a  joint  process  against  several  defendants,  ^  Sj'^I^S' 
if  a  juror  be  challenged  by  any  one  defendant,  and  the  challenge  Moor,  13. 
allowed,  and  the  juror  thereupon  {p)  drawn,  he  is  by  necessary  Co.  Litt.  156. 
consequence  drawn  as  to  all  the  other  defendants  also,  because  5,^^^^**^'  ^ 

^,7-1  11  1  Plowden,  100. 

there  bemg  but  one  panel,  the  same  person  cannot  at  the  same  b.  Chall.  84. 
time  be  taken  from  it,  and  yet  continue  in  it.     But  where  one  Parallel  case, 
jury  is  jointly  returned  for  the  trial  of  several  defendants  before  ^%^^}\^^^' 
justices  of  gaol  delivery,  it  is  (q)  certain  that  they  may  afterwards  Dyer,  246. 
sever  the  panel,  if  they  find  it  expedient,  for  the  prevention  of  this  50  E.  3.  i. 
inconvenience.    But  I  do  not  find  (r)  that  this  can  be  done  in  any  ^'  Protection, 
other  case.     And  it  seems  agreed,  that  after  an  appellant  hath  3H.4.  5. 
taken  out  a  joint  venire  against  all  the  appellees,  he  cannot  (s)  Crompton,  113. 
afterwards  take  out  several  ones,  though  the  first  be  never  re-  But  this  is  made 
turned;  and  the  reason  seems  to  be,  because  it  would  amount  to  152.  and  denied 

a  (t)  discontinuance.  in  the  same  case 

in  Dalison,  25. 
(p)  But  if  no  judgment  be  given  that  the  juror  who  is  challenged  by  one  shall  be  drawn,  but  only  that 
he  shall  stand  aside  for  a  time,  it  is  said,  that  he  may  try  those  who  do  not  actually  challenge  him. 
Dyer,  120.  Con.  Bendloe,  58,  (q)  Kelynge,  7.  Summary,  256.  2  Hale,  264.  Plowden,  100. 
9  E.  4.  27.  Crompton,  113.  (r)  Plowd.  100,  2  Hale,  263,  264.  (s)  8  Co.  66.  S.  P.  C.  155. 
27  H.  6.  4.  F.  Pro.  94.  S.  P.  C.  155.  B.  Veni.  faci.  32.  9  Ed.  4.  27.  F.  Chall.  56.  Vide  F.  In- 
quest, 59.     Executors,  114.    (()  Sup.  ch.  27.  sect.  96. 

As  to  the  Fourth  Point,  viz.  Where  process  may  be  taken  («)  8  H.  6.  6. 
out  by  the  defendant  in  criminal  cases  by  proviso  {i.  e.  with  a  (m)  Fr  J'^g^R^'Ih 
clause  that  if  two  writs  come  to  the  sheriff  he  shall  execute  one  266. 
of  them  only).  Rastal,  625. 

Sect.  10.  I  take  it  to  be  agreed  (x),  that  it  may  be  so  awarded  (f)^^^-  '^pj- 
in  any  appeal,  whether  capital  or  not  capital,  in  the  same  man-  j,*  proces^s^sii. 
ner  as  in  other  actions  after  the  appellant  hath  made  default  in  15  H.  7. 9. 

o  o  2  relation  KeUway,  i76. 
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(y)  Seethe  relation  to  the  very  same  kind  of  process  (y).     And  therefore  if 

ti?e  othtr^l!?  the  appellant,  after  issue  joined,  either  neglect  to  take  out  any  (z} 

of  thisTJction.  'i^^f^ire  the  same  term,  &c.  or  take  one  out  but  doth  not  (a)  get  it 

S3  H.  6. 13.  returned,  it  seems  that  the  defendant  may  take  one  out  by  pro- 

(^)I^^^'''215.  viso,  &ic. 

C.  Car,  484. 

Vide  Dyer,  284.  319.     2  R.  Abr.  666,     2  Jones,  34.    Keilway,  176.    (a)  8  H.  6.  6.     F.  Pro.  79.    B. 

Nisi  Prius,  13. 

And  in  like  manner  if  the  appellant  make  the  like  default  in 
suing  out  an  habeas  corpora,  or  other  subsequent  process,  the  de- 
fendant may  sue  out  the  like  process  by  proviso. 

(b)  15  H.  7.  9.         But  where  the  defendant  hath  sued  out  any  process  by  proviso, 

14  H.  7.  7.  there  are  (b)  authorities  that  the  plaintiff  is  to  sue  out  the  proper 

D  eT°si8  ^^^  subsequent  process  upon  it  in  the  same  manner  as  if  he  had  sued 

Summary,  257.  out  the  first;  and  that  it  is  irregular  for  a  defendant  to  take  out 

C.  Car.  484.  any  such  subsequent  process  till  the  plaintiff  has  made  a  (c)  de- 

B  Octo  Tdef  ^^"^^  in  respect  of  the  same  kind  of  process,  except  only  in  such 

8.  '  actions  wherein  the  defendant  is  an  actor  as  well  as  the  plaintiff; 

S.P.C.  71.155.  as  in  (d)  replevin,  or  (e)  error,  or  (f)  quare  impedit  against  the 

Con'^F^^Pro^^^  patron  only,  or  {g)  prohibition,  8cc.  in  which  actions  the  defendant 

cess,  68.  Kiay  either  take  out  process  hy  proviso,  without  any  default  in  the 

Dyer,  215.  2i7.  plaintiff,  or  {h)  may,  if  he  think  fit,  take  it  out  in  the  same  manner 

2  Jones,^34.  ^^  ^j^^  plaintiff,  without  any  clause  of  proviso. 

Bro,  Nisi  Prius,  40.  6  Modern,  246.  (<i)  Dyer,  193.  21  H.  6.  22.  16  H.  7.  14.  F.  Nisi  Prius,  9. 
Bro.  Nisi  Prius,  40.  (e)  2  Levinz,  5,  6.  2  Staund.  336.  (/)  6  Mod.  246.  F.  Nisi  Prius,  6.  (g)  Par. 
Case,  2  R.  Ab.  666.  F.  Nisi  Prius,  3.  {h)  2  Levinz,  5,  6.  16  H.  7.  14.  Bro.  Nisi  Prius,  40.  21" 
H.  6.  22.     B.  Octo  Tales,  17.     2  Saunders,  336. 

(t)  2  Leon.  110.  But  it  seems  agreed,  that  neither  in  actions  wherein  the  king 
(fc)  6  Mod.  246,  is  sole  (i)  party,  nor  in  {k)  indictments,  there  can  be  any  process 
i^Keble  19"      taken  out  by  proviso,  because  no  laches  is  imputable  to  the  king. 

Con.  1  Sid.  316. 

(0  2  Leo.  110.        Also  it  hath  been  (/)  questioned,  whether  there  can  be  any  such 

Vide  7  and  8  process  in  informations  qui  tarn,  because  the  king  is  in  some  sort 
Will.  3.  c.  32.      ^         ^  -^  '  ^ 

a  party. 

As  to  the  Fifth  Point,  viz.  In  what  cases,  and  in  what  man- 
ner, a  tales  is  gran  table. 

T  shall  observe  the  following  particulars. 

(m) S.P.C.  Sect.  11.  First,  That  if  a  full  jury  appear  not  in  an  appeal 

i^.').  whether  by  reason  of  the  (m)  death  of  some  of  the  persons  re- 

Sun?.°257.^^^'  t»*"n«d,  or  for  any  other  cause,  or  if  so  many  be  (n)  challenged 
20  Ed.  3. 11.  and  drawn  that  there  do  not  remain  enough  to  make  a  jury ;  or  if 
(n)iSt.Tr.502.  after  the  jury  is  charged,  one  (o)  or  more  of  them  die,  the  appel- 
next^abovr^'  lant  (p)  may  pray  a  tales,  in  the  same  manner  as  a  plaintifi'  in 
cited.  Other  actions.     And  so  also  may  the  appellee,  if  the  appellant 

(o)  S.  P.C.  155.  neglect  to  pray  one  the  same  (q)  term,  8cc.  But  it  seems  that  a 
10  Coke,\^04.  defendant  cannot  regularly  pray  it  till  there  has  been  a  default  in 
Qiuere  2  Roll,      the  plaintiff. 

Ab.  671.  Sect. 

(/))  Summary, 

257.  S.  P.  C.  155.  14  H.  7.  7.  (q)  C.  Car.  484.  14  H.  7.  7.  10  Coke,  104.  See  the  books  cited 
to  the  precedent  section,  under  the  letter  (z).  Yet  it  is  said  in  Dyer,  359.  that  if  a  full  jury  doth  not 
appear,  and  the  plaintitF  pray  a  distringas  without  praying  any  tales,  the  court  ought  to  grant  it  at  the 
prayer  of  the  defendant.    Vide  2  R.  Abr.  671. 
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Sect.  12.  Sfxondly,  That  in  capital  cases,  a  tales  may  be 
granted  for  a  larger  number  than  the  first  process,  as  for  (r)  sixty  (r)  14  II.  7. 7. 
or  forty,  or  any  other  even  (s)  number  that  the  court  thinks  pro-  ^  ^^^'j,'  ^^^: 
per,  in  order  to  prevent  the  delay  which  may  be  occasioned  by  Ymch,  415.  ' 
the  defendant's  peremptory  challenges.     And  in  this  respect  the  B.Octo  Tales, 
law  in  respect  of  a  tales  in  capital  cases  is  different  from  what  it  J;?;  ^^-  ^^^ 

•     •  1  •     I     •  II  1        1         I         •        11  /i\        I         Keilwaj',  176. 

is  m  any  other  case ;  it  being  an  allowed  rule,  that  m  all  [t)  otner  ^yer,  213. 
cases  the  tales  must  be  for  a  less  number  than  the  first  process.     1  Bulst.  121. 

15  Ed.  4.  33. 
16  Ed.  4.  5.     10  Coke,  104,  105.       (s)  10  Coke,  105.     Finch  of  Law,  414.     But  a  tales  de  circumstan- 
tibus  may  be  of  any  uncertain  number,  10  Coke,  105.       (t)  14  H.  7.  7.     Finch,  414.     10  Coke,  104. 
105.     2R.  Ab.  672.     37  H.  6.  12.     B.  Octo  Tales,  11.  16.     F.  Inquest,  20.  40.     l8Ed.  4.  6. 

Sect.  13.   Thirdly,  That  every  subsequent  tales,  in  capital  as 
well  as  in  all  («)  other  cases,  must  be  for  a  {x)  less  number  than  ^^l^^J^^h^}"^' 
the  former,  except  the  former  were  quashed,  in  which  (y)  case  jj  o^rto  Tales, 
the  next  may  be  for  the  same  number.  i5, 16. 

B.  Attaint,  7. 
10  Coke,  105.       47  Assize,  10.       14H7.  2.         (i)  S.  P.  C.  155.       Summary,  257.       2  Hale,  266. 
Keilwa3',  176.     10  Coke,  105.     F.  Inquest,  40.     It  is  said  that  there  may  be  12  tales;  but  this  is  con- 
trary to  all  the  other  books.       (y)  S.  P.  C  155.     Sum.  257.     F.  Challenge,  36.     20  H.  6.  38. 

Sect.  14.  Fourthly,  That  the  quashing  the  array  of  the  prin-  0)  ^^  M^est, 

cipal  panel  doth  (2)  not  quash  that  of  the  tales,  but  the  inquest  s.  P.  C.  155. 

shall  be  taken  of  those  returned  on  the  tales  if  there  be  enough.  Dyer,  245. 

and  if  not,  others  shall  be  added  to  them  by  a  new  tales.  ^^P*^^^'  ^^"^ 

Yet  it  seems  (a)  agreed,  that  if  all  the  persons  returned  on  a  (a)  S.P.C.  i55. 
habeas  corpora  be  challenged  and  drawn,  there  shall  not  be  a  Finch,  414. 
tales  awarded,  but  a  new  venire  facias;  for  the  word  tales  plainly 
refers  to  some  others,  to  whom  the  persons  returned  are  to  be 
like. 

Also  it  seems  agreed,  (b)  that  if  the  first  habeas  corpora  be  (b)  34  H.  6.  20. 
quashed,  the  habeas  corpora  with  a  tales  cannot  but  be  quashed  ^*  M««t  20. 
with  it,  and  the  party  must  go  on  in  the  same  manner  as  if  the 
venire  had  been  only  returned,  and  nothing  done  upon  it ;  for 
where  a  process  is  quashed,  all  that  follows  it  and  depends  upon 
it,  seems  of  course  to  fall  with  it. 

Sect,  15.  Fifthly,  That  it  seems  the  stronger  opinion,  that  a 
tales  is  not  grantable  upon  the  return  of  a  venire,  but  only  (c)  (c)  Cro.  Eliz. 
upon  the   return  of  a  habeas  corpora  or  distringas,  because  it  ^^' 
appears  not  before  such  return  but  that  a  full  jury  may  appear.      B.  NisiPrius,  1. 

B.Oct.  Tales,!. 
34  H.  6.  21.     2  R.  Abr,  671.     Cont.  B.  Octo  Tales,  10.     15  H.  7.  9. 

Sect.  16.  Sixthly,  That  the  {d)  distringas  or  (e)  habeas  cor-  \^^^^^^^^' 
pora,  with  a  command  to  add  so  many  more  to  those  summoned  (e)27H.6.io. 
on  the  venire,  is  the  first  process  against  the  tales;  but  it  is  (f)  B. Nisi  Prius,  1. 
said  not  to  be  grantable  with  a  nisi  prius.  without  having  been  first  9r^^lJi^^I  l\ 

,  ■,  '    ^      ^  ^  ■*  *^  ( J  )  27  H.  6. 10. 

returned  into  the  court.  ^.  Nisi  Prius,  1. 

Octo.  Tales,  1. 
1  H.  5.  11.    S.  P.  C.  157. 

Sect.  \7.  Seventhly,  That  (g)  if  a  juror  be  withdrawn  after  (g)  Cro.  Jac^ 
a  trial  is  commenced   whereon  a  tales  de  circumstantibus  was  ^77. 
awarded,  and  afterwards  a  new  habeas  corpora  be  taken  out  with 
a  tales,  it  shall  appoint  such  tales  to  be  added  to  the  jurors  re- 
turned 
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turned  on  the  first  venire,  and  also  to  those  returned  on  the  tales 
de  circumstantibus ;  because  the  court  above  will  take  judicial 
notice  of  what  is  done  at  nisi  prius,  being  entered  on  record. 

(/i)35H.  3.  6.  Sect.  18.  Eighthly,  That  the  (//)  statutes  which  authorise 
petidby^g^and  justices  oiiiisiprius  to  award  a  tales  de  circumstantibus y  extend  (i) 

3  Ed.  6.  32.       as  well  as  to  all  capital  cases,  whether  of  treason  or  felony,  as  to 

4  and  5  Ph.  &  others. 
M.  7. 

5  Ellz.  c.  ^5.  14  Eliz.  c.  9.  7  and  8  Will.  3.  c.  32.  3  Geo.  2.  c.  24  Vide  also  2  Sess.  Cas.  333. 
21  Viner,  313.  3  Bac.  Ab,  248.       (i)  Rajm.  367.     1  Levinz,  223.     1  Keble,  490. 

But  it  seems,  that  such  a  tales  cannot  be  prayed  for  the  king 
(fe)  1  Lev.  223.  upon  an  indictment,  or  criminal  information,  without  a  {k)  warrant 
(0  See  the  sta-  ^^om  the  attorney-general,  or  an  express  (/)  assignment  from  the 
tute  of  14  Eliz.  court  before  which  the  inquest  is  taken.  But  for  the  fuller  un- 
^•^*  derstanding  of  these  matters,  not  being  so  proper  for  this  treatise, 

I  shall  refer  to  the  statutes  in  the  margin. 

(m)  4  Stat.Tr.  Sect.  J 9-  NiNTHLY,  That  it  hath  been  (n)  questioned  whether 
?^^'4S^^  T  any  tales  be  grantable  by  justices  of  oyer  and  terminer;  and  it 
179  to  182.  ^^th  been  («)  holden,  that  it  is  not  grantable  by  justices  of  gaol- 
Yet  there  is  an  delivery;  and  therefore  if  a  trial  before  such  justices  be  put  off 
instance  in  Keii.  (q^  want  of  a  sufficient  number  of  jurors,  it  seems  the  usual  prac- 
awardcd  in  a^n"  ^^^^  ^^^  ^^^  court  not  to  Order  a  taks,  but  a  (o)  larger  panel, 
appeal  before  whereou  the  former  jurors  shall  be  returned  in  the  same  order  as 
A^^d'^riT*'  ^^^o^6»  and  called  to  be  sworn  as  they  stand,  without  any  more 
done,  Plowden,  regard  to  those  who  were  sworn  before  than  to  the  others  (t). 
100.  upon  an      Which  is  the  method  likewise  to  be  obseiTed  in  the  like  case,  {p) 

indictment  of      as  to  the  swearinff  of  a  jury  returned  with  a  tales. 
murder.  °  j     -^ 

Vide  2  Hale,  266.  S.  P.  C  155.  Keilw.  176.  Plowden,  100.  Jenk.  340  Foster,  64.  (o)  4.St. 
Tr.  179  to  182.  (t)  See  Foster,  63,  64.  (p)  Yelverton,  23.  It  was  agreed  to  be  common  practice 
on  the  circuits,  that  if  but  one  juror  appears  and  he  is  challenged,  there  ma^  be  twelve  talesmen  sworn, 
who  may  try  the  cause.     Sel.  Cas.  Evid.  110.     3  Bac.  Ab.  249. 

As  to  the  Sixth  Point,  viz.  Where  it  is  necessary  to  return  a 
panel  into  court,  before  an  inquest  can  be  taken  upon  it,  and 
where  the  prisoner  may  demand  a  copy  of  it. 

Sect.  20.  It  is  recited  by  42  Edw.  3.  c.  11."  That  divers  mis- 
chiefs had  happened,  because  that  the  panels  of  inquests  which 
had  been  taken  before  justices  by  writ  of  scire  facias,  and  other 
writs,  had  not  been  returned  before  the  sessions  of  the  justices  at 
the  nisi  prius,  and  otherwise,  so  that  the  parties  could  not  have 
knowledge  of  the  names  of  the  persons  which  should  pass  in  the 
inquest,  wliereby  divers  of  the  people  had  been  disherited  and 
(7)  Note,  that      oppressed  ;"  and  thereupon  it  is  ordained,  "  That  no  inquest  (q) 
provides^ also  for  *'  '^"^  assizes  and  deliverances  of  gaols  be  taken  by  writ  of  nisi 
assizes.  **  prius,  nor  in  any  other  manner,   at  the  suit  of  great  or  small, 

3  Inst.  175.  *<  before  the  names  of  all  them  that  shall  pass  in  the  inquest  be 
/  ^  c  T>  ^         **  returned  in  the  court." 

yf)  o.  It.  C. 

156,157.  Sect.  21.  It  seems  (r)  agreed,  that  this  statute  extends  as  well 

Qu«re,Vthe  ^^  writs  of  iiisipiius  in  criminal  cases  as  in  civil,  and  to  jurors 

statute  extends  returned  upon  a  tales  as  well  as  to  those  returned  upon  a  prin- 

to  justices  of  cipal  panel. 

oyer  and  ter-  ^  o     . 

miner,  for  it  is  oe«. 

said  to  be  the  practice  for  trials  before  them  for  treason  to  be  on  the  venire,  and  not"  to  award  any  habeas 
corpora.     4  Stat.  Trials,  102, 
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Sect,  22.  But  it  seems,  (s)  that  in  trials  before  the  justices  of  («)  2  Stat.  Tr. 
gaol-delivery  the  prisoner  has  no  right  to  a  copy  of  the  p';nel  be-  ''^g. 
fore  the  time  of  his  trial,  except  only  in  cases  within  the  purview  ge??*     >"•  ^^  > 
of  7  and  8  Will.  3.  c.  3.  which  enacts,  **  That  every  person  in-  4Stat.  Tr.  6. 
*'  dieted  and  tried  for  high  treason,  or  misprision  thereof  (except 
'*  it  be  for  counterfeiting  the  coin,  &c.),  shall  have  a  copy  of  the 
*'  panel  of  the  jurors  who  are  to  try  him,  duly  returned  by  the  (0  Vide  ante,  c. 
"  sheriflf,  and  delivered  unto  him  two  days  (0  at  least  before  he  3p.  s.  16.  for  an 
"  shall  be  tried."  rtpeT"     " 

Sect.  23.  It  hath  been  (u)  adjudged  to  be  sufficient,  within  the  (w) Rookwood's 
intent  of  this  act,  to  deliver  to  a  prisoner  a  copy  of  a  panel  arrayed  p^^^'  *  State 
by  the  sheriff  before  it  is  returned  into  court,  if  the  very  same     ^'  ^^  ' 
panel  be  afterwards  returned. 

t  Sect.  24.  It  hath  also  been  ruled,  that  if  the  panel  returned  Cooke's  Case, 
by  the  sheriff  be  rendered  insufficient,  by  challenges,  as  to  the  4  St.  Tr.  743. 
number  of  jurors,  a  new  panel  may  be  awarded. 


CHAP.  XLII. 

BEFORE  WHAT  COURT  THE  JURY  IS  TO  BE 
RETURNED. 

And   now  I  am  to  consider  before  what  court  the  process 
against  jurors  in  criminal  cases  is  returnable. 

Sect,  1.  There  can  be  no  (a)  doubt  but  that,  by  the  common  (a)  4  Inst.  139. 
law,  it  is  returnable  only  into  the  court  wherein  the  prosecution 
is  depending. 

Sect,  2.  But  the  statute  of  {b)  Westminster  the  second,  c.  30.  (6)2inst.42i. 
having  ordained,  **  that  all  pleas  in  either  bench,  which  require  423,  424. 
"  only  an  easy  examination,  shall  be  determined  in  the  country  9c\^2hvt^4U 
"  before  the  justices  of  assize,  by  virtue  of  the  writ  prescribed  by  4  jn^t.  16O. 
*'  that  statute,  commgnly  called  the  writ  of  nisi  prius/'  it  seems  See  tiie  books 
to  have   been  universally  agreed,  (c)  that  an  issue  joined  in  the  o/u  V°  ^tTof 
king's  bench  upon  an  {d)  indictment  or  (e)  appeal,  whether  for  this  section. 
treason  or  (/)  felony,  or  a  crime  of  an  inferior  (g)  nature,  com-  (d)  B.  Cor.  231. 
mitted  in  a  different  county  from  that  wherein  the  court  sits,  may  l^T^t^ign'^^* 
be  tried  in  the  proper  county  by  writ  oi  nisi  prius  by  virtue  of  the  Dyer,  46.  261. 
said  statute.  21  H.  7.34. 

Rastal,  47,  65. 
Sup.  c.  7.  s.  18.  c.  23.  s.  146.        (/)  B.  Corone,  231.      4  Inst.  160.      Raymond,  367.         (g)  C.  Car, 
348,  349.     6  Mod.  246,  247. 

Sect,  3.  Yet  inasmuch  as  the  king  is  not  expressly  named  in 
this  statute,  and  it  is  a  general  rule,  that  he  shall  not  be  bound 
by  a  statute  which  doth  not  expressly  name  him,  it  seems  to  have 
been  generally  holden,  that  wherever  the  king  is  a  party,  it  is  irre- 
gular 
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(J)  F.  Nisi  gular  to  grant  a  trial  by  fiisi  prius  without  his  {h)  special  warrant, 
2  Leonifd,  110.  ^^  ^^^  ^^  assent  of  his  attorney.  But  I  do  not  lind  it  denied,  (h) 
2  Inst.  424.  hut  that  regularly  the  court  may  grant  it  in  an  appeal  in  the  same 
F.  N.  B.  241.     manner  as  in  any  other  action. 

B.NisiPrius,16. 

(0  2  Inst.  424.  F.  N.  B.  241.  Cromplon,  Jur.  211.  6  Mod.  246,  247.  S.  P.  C.  156.  Sum.  238. 
In  Cro.  Car.  348,  349.  in  an  indictment  of  barratry,  which  seemed  to  require  great  examination,  tiie 
court  refused  to  grant  a  trial  by  Nisi  prius  at  the  motion  of  the  attorney-general,  till  the  king  by  his  let- 
ters had  signified  his  pleasure  that  it  should  be  so  tried.  Vide  6  Modern,  123.  (k)  But  not  where  the 
jury  is  to  be  from  two  counties,  Dyer,  46.     See  the  books  cited  to  the  precedent  section  under  letter  (e) 

(OChap.  7.S.  Sect.  4.  Having  shewn  already  (/),  that  justices  of  ?iisi  prius 

ss!  8.^146^ '''''    *^^^^  power  by  14  Hen.  6.  c.  1.  to  give  judgment  in  felony  and 

treason,  .and  how  far  they  have  power  to  give  damages  in  an 
(m)  Ch.  25.  appeal,  and  having  also  shewn  (m)  in  what  cases  they  may  arraign 
,.«„, .  f  t^tA.     ^^  appellee  at  the  suit  of  the  king,  after  a  nonsuit  of  the  party,  1 

shall  refer  to  what  is  there  said  concerning  these  matters. 


from  s.  7  to  14. 


CHAP.  XLIII. 
OF  CHALLENGES. 

And  now  I  am  to  shew  in  what  manner  the  jurors  returned 
for  the  trial  of  a  criminal  may  be  challenged. 

I  shall  consider  this  subject  so  far  as  it  relates, 

1.  To  all  persons  in  general. 

2.  With  regard  to  aliens  only. 

As  to  the  learning  of  this  kind,  so  far  as  it  relates  to  all  per- 
sons  in  general. 

(a)  Hob.  255.  Sect.  1 .  Having  premised  that  no  challenge  (a)  can  be  taken, 

(6)  Yelver.  23.  either  to  the  array  or  to  the  polls,  till  a  full  jury  have  appeared;. 

Co.  Litt.  156.  ^i^d  ^^^^  no  juror  can  be  (b)  challenged  either  by  the  king  or  pri- 

2  Inst.  431.  soner,  without  (c)  consent,  after  he  hath  been  sworn,  whether  on 

^'^  £^w.  3.  8.  ^i^g  same  day,  or,  according  to  the  greater  number  o(  (d)  autho- 

659.  661.      '  rities,  on  a  former,  on  the  same  trial,  unless  it  be  for  some  cause 

12  H.  4. 10.  which  happened  (e)  since  he  was  sworn  : 

F.  Chall.  64. 

14  H.  7.  6.  B.  Chall.  73.  9  H.  5.  7.  Ab.  F.  Challenge,  72.  B.  Chall.  50.  14  H.  7.  19.  Ab.  F. 
Chall.  75.  3  State  Trials,  379.  Neither  can  a  challenge  be  taken  to  the  array  after  any  of  the  jurors 
are  sworn.  Hob.  235.  (c)  Cro.  Car.  291.  3  State  Trials,  379.  (d)  22  Ed.  3.  8.  2R.  Abr.  658, 
659.661.  12H.  4. 10.  14  H.  7.  6.  B.  Chal.  50.  53. 130.  F.Chal.  143.  28  Assize,  44.  Yelv.  23. 
Yet  adjudged,  that  a  juror  after  he  is  sworn  may  be  peremptorily  challenged  another  day,  though  not  on 
the  same  wherein  he  is  sworn,  32  H.  6.  26.  Ab.  B.  Challenge,  193.  14  H.  7.  19.  Ab.  Challenge,  75. 
S.  P.  C.  158.  2  Rich.  3.  19.  Ab.  B.  Chall.  194.  (e)  22  Ed.  3.  8.  Yelverton,  23.  2  R.  Ab.  658. 
B.  Challenge,  130.  28  Assize,  44.  Co.  Litt.  153.  14  H.  7.  6.  B.  Challenge,  50.  73.  75.  F.  ChaU 
kuge,  64.  72. 143.     2  Hale,  270. 

I  shall  endeavour  to  «hew, 

l.How 
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1.  How  jurors  may  be  challenged  on  the  part  of  the  king. 

2.  How  on  the  part  of  the  prisoner. 

And  First,  viz.  How  jurors  may  be  challenged  on  the  part  of 
the  king. 

Sect.  2.  It  seems  (f)  agreed,  that  by  the  common  law  the  (/)  Co.Lit.i56. 
king  might  challenge  peremptorily  as  many  as  he  thought  fit,  of  ^*^*?u^^l*- 
any  jury  returned  to  try  any  cause  in  which  he  was  a  party. 

But  this  is  remedied  by  33  Edw.  1 .  commonly  called  An  Or- 
dinance for  Inquests,  which  enacts  asfolloweth  :  "  Of  inquests  to 
"  be  taken  before  any  of  the  justices,  and  wherein  our  lord  the 
"  king  is  party,  howsoever  it  be,  it  is  agreed  and  ordained  by  the 
"  king  and  all  his  council,  that  from  henceforth,  notwithstanding 
"  it  be  alleged,  by  them  that  sue  for  the  king,  that  the  jurors  of 
"  those  inquests,  or  some  of  them,  be  not  indifferent  for  the  king, 
"  yet  such  inquests  shall  not  remain  untaken  for  that  cause  ;  but 
"  if  they  that  sue  for  the  king  will  challenge  any  of  those  jurors, 
"  they  shall  assign  of  their  challenge  a  cause  certain,  and  the 
"  truth  of  the  same  challenge  shall  be  inquired  of  according  to 
"  the  custom  of  the  court." 

Sect,  3.  It  seems  to  be  clearly  settled  (g)  at  this  day,  that  this  (^g)  Moor,  595. 
statute,  being  general,  extends  as  well  to  all  criminal  cases  as  S.  P.C.  162. 
civil.     However,  if  the  king  challenge  a  juror  before  a  panel  is  ^"^Tu/'-tl^' 
perused,  it  is  (A)  agreed,  that  he  need  not  shew  any  cause  of  his  and  the  book* 
challenge  till  the  whole  panel  be  gone  through,  and  it  appear  that  cited  to  other 
there  will  not  be  a  full  jury  without  the  person  so  challenged.  P^'^Jsof  this  ^ 
And  if  the  defendant,  in  order  to  oblige  the  king  to  shew  cause,  peremptorily 
presently  challenge  touts  paravaile,  {i)  yet  it  hath  been  adjudged  challenges  were 
that  the   defendant  shall  be  first  put  to   shew  all  his  causes  of  ^^^^^^^°^^'^^^ 
challenge,  before  the  king  need  to  shew  any.  Throckmorton's 

trial,  1  Mar. 
1  State  Trials,  48,       (^i)  1  Ventris,  309,  310.     S.  P.  C.  162.     2  State  Trials,  744.     3  State  Trials,  52. 
869.     Skinner,  82.     Summary,  259.      2  Hale,  271.      4  Cora.  347.       (i)  3  State  Trials,  52.      Raym. 
473,  474.     Skin.  82.     See  3  State  Trials,  4.    4  State  Tr.  177.  407. 

As  to  the  Second  Point,  viz.  How  jurors  may  be  chal- 
lenged on  the  part  of  the  prisoner. 

Sect.  4.  Having  premised  that  B.(k)  peer  can  take  no  challenge  (fc)  2  Rush.  94. 
to  any  of  his  peers  ;  and  that  where  several  are  tried  on  a  joint  c!)°Luf ^156^.^^* 
(/)  venire,  a  juror  challenged  and  drawn  as  to  one,  cannot  but  be  i  st.Tr.i64. 
drawn  as  to  all ;  f  and  that  by  24  Geo.  2.  c.  18.  *'  No  challenge  265. 
"  shall  be  taken  by  a  peer,  or  lord  of  parliament,  to  any  panel  of  ^^'  P^^^^'*^* 
"jurors  for  want  of  a  knight*s  being  returned  in  such  panel,  nor  2  Hale,  275. 
'*  any  array  quashed  by  reason  of  any  such  challenge  taken  after  (OSup.  c.  41. 
"  that  time  ;"  'st^V  1023. 

Rex  V.  B.  of  Worcester,  K.  B.  Mich.  23  Geo.  2 
I  shall  farther  endeavour  to  shew, 

1.  How  jurors  may  be  challenged  peremptorily  ; 

2.  How  they  may  be  challenged  for  cause. 

As 
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As  to  the  first  particular,  viz.  How  jurors  may  be  challeuged 
peremptorily  : 

(»)  4  State  Tr.  Having  premised   that  the  prisoner  must  take  all  such  chal- 

1  St.  Tr.  601.  lenges  himself,  (m)  even  in   such  cases  wherein  he  may  have 

2  State  Trials,  counsel ;  f  and  also  that  before  any  juryman  is  brought  to  the 
743,  744.  book,  the  prisoner  by  leave  of  the  court  may  have  the  whole 
6  Sl  T>.  2^45.'  paoel  once  called  over  in  his  hearing,  that  he  may  take  notice 
Townley's  Case,  who  do  and  who  do  not  appear,  in  order  the  better  to  enable 
Foster,  7. 63.  him  to  take  his  challenges  ; 

I  shall  endeavour  to  shew, 

1 .  In  what  cases  a  peremptory  challenge  is  allowable. 

2.  How  many  jurors  may  be  so  challenged. 

As  to  the  first  particular,  viz.  In  what  cases  a  peremptory  chal- 
lenge is  allowable. 

Sect.  5.  I  take  it  to  be  agreed,  that  a  peremptory  challenge 
(n)  Co.  Lilt.  y^,^g  allowable  by  the  common  law  in  all  (w)  capital  cases  both 
Moor,  12.  upon  indictments  and  (o)  appeals,  and  also  in  (p)  misprision  of 

(o)  Moor,  12.      high  treason. 

Bendl.  42. 

9  H.  5. 7.    Ab.  F.  Challenge,  72.    B.  Challenge,  50.     14  H.  7.  7.    B.  ChaU.  74, 75.  211.    3  H.  7.  2. 

{p)  3  Inst.  27.    But  in  no  other  case  that  is  not  capital,  2  State  Trials,  254. 

But  it  was  enacted  by  33  Hen.  8.  c.  23  s.  3.   "  That  it  should 

"  not  be  allowed  in  any  cases  of  high  treason,-  or  misprision  of 

*'  high  treason.'^     Nor  do  I  know  that  any  statute  hath  revived 

it  to  the  latter  of  these  ;  for  it  is  said,  that  the  statute  of  1  Philip 

and  Mary,  c.  10.  which,  by  restoring  the  old  course  of  the  com- 

(pj  3  Inst.  227.  11^0"  law  as  to  trials  of  treason,  has  revived  (p)  such  challenges 

S.  P.  C.  157,      as  to  treason,  doth  not  (q)  extend  to  misprision  of  high  treason. 

158. 

1  Anderson,  107, 108.  Co.  Lit.  156.  2  State  Trials,  764,  &c.  But  this  is  made  a  qzuere,  Savil,  57. 
(q)  Yet  3  Inst.  27  a.  it  is  said,  that  for  misprision  of  treason  one  may  peremptorily  challenge,  35. 

(r)F.Chal.i53.  Sect.  6.  It  hath  been  anciently  (r)  adjudged,  and  is  holden 

?s)^S  P  C  163  ^^^^  ^y  W  Staundforde  and  (t)  Coke,  that  a  man  shall  have  the 

Yet  the  same  same  peremptory  challenges  on  an  issue  joined  upon  collateral 

point  is  made  a  matter  alleged  in  avoidance  of  an  outlawry  for  a  capital  crime,  as 

5^r«,  s.  P.  C.  jjg  j^j^y  ^^  jj^g  general  issue  :  but  the  contrary  is  holden  by  (u) 

(0  Co.  Lit.  157.  Hale,  and  is  said  to  have  been  (i/)  adjudged  in  the  case  of  Okey 

(tt)  Sum.  259.  and  Berkstead  (1). 

2  Hale  267.  ^ 

(t/)  1  Lev.  61.  But  the  other  books  which  report  the  same  case  take  no  notice  of  this  point.  1  Sid.  7. 
Kelynge,  13. 

As  to  the  second  particular,  viz.    How  many  jurors  may  be 
challenged  peremptorily. 

(«)Co.Lit.i56.  ^-g^^  7^  jl-  seems  to  have  been  the  settled  (z)  rule  of  the 
Crorap.  114. 

9H.5. 7.  common 

14H.7.7.  B.  Chall.  70.  74,  75.  217.  19  E.  4.33.  3H.7.2.  Ab.  B.  ChaU.  211.  17  Assize,  6. 
17Ed.  3.  23.  Ab.  B.  Chall.  105.  Trial  per  Pais,  c.  9.  S.  P.  C.  157, 158.  See  the  books  cited,  c.  30. 
s.  2.     Lamb.  b.  4.  c.  14.  says,  that  it  was  doubtful  at  common  law  how  many  might  be  challenged. 

(1)  Charles  Ratcliffe  had  been  convicted  of  high  by  Chief  Justice  Lee.     Vide  Foster,  42.     John- 
treason  ;  and  in  B.  R.  Mich.  20  Geo.  2.  upon  a  son's  Case,  ibid.  46.  and  Hargrave's  Co.  Litt.  157, 
collateral  issue  ihat  he  was  not  the  same  person,  a  note  8. 
peremptory  challenge  was  insisted  on,  and  refused 
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common  law,  wherever  such  challenge  was  allowed,  to  suffer  the 

prisoner  to  challenge  as  many  as  he  thought  fit  under  the  number 

of  three  full  juries,  i.  e.  not  amounting  to  more  than  thirty-five. 

But  if  a  crimmal  challenge  more  than  that  number,  {a)  it  seems  (a)  Sup.  c.  30. 

the  more  prevailing  opinion,  that  he  is  to  be  dealt  with  as  one  ^'  ^' 

that  stands  mute. 

Sect.  8.  By  22  Hen.  8.  c.  14.  s.  7.  made  perpetual  by  32  (ft)B.Chall. 
Hen.  8.  c.  3.  "  No  person  arraigned  for  any  petit  treason,  mur-  ^^* 
"  der  or  felony,  shall  be  admitted  to  any  peremptory  challenge  siasLn?'. 
"above  the    number   of  twenty."      But  it   seems  (6)    agreed,  Vide  supra,  s.  5. 
that   1   and  2  Philip  &  Mary,  c.  10.  which  restores  the  course  V^%^'^' 
of  the  common  law  as  to  trials  of  treason,  has  revived  the  old  s.  p.  c.  158. 
challenge  of  thirty-five  in  trials  of  petit  treason.  Co,  Liu.  156. 

Sect.  9.  It  seems  to  have  been  holden  by  Sir  (c)  Edward  Coke,  (c)  3  Inst.  nr. 
that  he  who  challenges  more  than  twenty  upon  an  arraignment  (^)  Vide  c.  30. 
of  felony,  since  the  abovementioned  statute  of  22  Hen.  8.  shall  stand.  Prer  46. 
{d)  neither  forfeit  his  goods,  nor  have  judgment  of  death,  nor  of  (e)  Sum.  260. 
pain  forte  et  dure,  but  shall  only  be  over-ruled  as  to  his  challenges  Sed  vide  2  Hale, 
so  far  as  they  exceed  twenty,  and  put  upon  his  trial.     But  this  (/Vcromp.iii 
seems  to  have  been  doubted  by  Sir  Matthew  (e)  Hale,  and  the  (^)Sup. c.  33.* 
contrary  is  holden  hy  (f)  Crompton,  and  seems  more  agreeable  s.  32. 45.48. 59. 
to  the  most  natural  construction  of  22  Hen.  8.  which  seems  to  (^)  vide  sup  *^c 
have  intended  no  alteration  as  to  the  nature  or  effect  of  peremp-  33.  s,  27. 36. 
tory  challenges,  but  only  as  to  their  number.     To  which  may  be  11  Coke,3i,  32. 
added,  that  nothing  is  more  common  than  for  (g)  subsequent  s^p.  c.  126 
statutes,  which  take  from  felons  the  benefit  of  clergy,  (A)  ex-  (/)  Vide  c.  33. 
pressly  to  exclude  those  who  challenge  more  than  twenty,  which  »•  20. 
would  be  needless  if  their  challenge  were  only  to  be  over-ruled,  stafuTe^are"  ^  * 
and  did  not  subject  them  to  judgment  of  (i)  death,  &c.  ♦•  that  he  be  not 

admitted  to 
challenge,  &c."  the  evident  construction  of  which  is,  that  any  further  challenge  shall  be  disallowed  or  pre- 
vented, and  being  null  from  the  beginning  and  never  in  fact  a  challenge,  it  can  subject  the  prisoner  to  no 
punishment,  but  the  juror  shall  be  regularly  sworn,     4  Com.  348. 

As  to  the  second  particular,  viz.  How  jurors  may  be  challenged 
for  cause. 

Sect.  10.  Having  premised,  that  it  is  a  (k)  general  rule,  that  ^^^ch'i^'hl^^' 
wherever  (/)  the  king  is  a  party,  as  he  is  in  every  (m)  indictment,  3  State  Trials, 
and  in  some  sort  also  in  (n)  appeals  of  felony,  he  who  takes  a  235. 
challenge  for  cause  must  shew  it  presently,  and  shall  not  have  |*J**  fj*  ^^?q 
time  till  the  panel  is  perused,  as  the  king  shall  where  he  takes  a  33  Assize,  22'. 
challenge ;  as  hath  been  more  fully  shewn,  sect.  3 ;  and  having  1  Siderfin,  244. 
also  farther  premised,  that  after  a  prisoner  hath  challenged  a  Cont.  1 9  Assize, 
juror  for  cause,  and  his  cause  hath  been  disallowed,  or  found  Ab.  B.  Chall. 
against  him,  he  may  (0)  challenge  the  same  juror  peremptorily,  107. 
before  he  is  (p)  sworn;  ^^^ ^"'^^tFli" '!^" 

^^^  '  quests,  F.  ChalJ. 

103.  107.  2  R.  Abr.  659,  660.  (m)  That  cause  must  be  shewn  presently  on  indictments.  Coke  Litt. 
158.  1  Siderfin,  244.  1  H.  5.  1.  Ab.  F.  Challenge,  70.  Skinner,  82.  (n)  That  cause  must  be 
shewn  presently  in  appeals.  Coke  Litt.  158.  This  is  left  a  qiutre,  S.  P.  C.  162.  (0)  Coke  Litt.  158. 
37H.  6.  8.    Ab.  F.  Chal.  48.    B.  Chal.  86.    Con.  10  H.  4.  9.    Ab.  F.  Chal.  180.    (p)  Vide  sup.  s.l. 

I  shall  endeavour  to  shew, 

1.  What  shall  be  a  good  challenge  of  a  juror,  in  respect  of  his 
honour  or  insufficiency. 

2.  What 
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2.  What  in  respect  of  his  indifFerency. 

And  First,  As  to  the  challenge  of  a  juror  for  his   honour  or 
insufficiency. 

Haying  premised,  that  it  is  agreed  to  be  a  good  challege  of 

(g)  Co.  Lit.  156.  this  kind  that  a  juror  is  an  (ry)  alien,  (r)  a  minor,  or  a  (s)  villein; 

Theloal.  b.  1 .  c. 

6.  s.  14.     14  H.  4.  19.      B.  Challenge,  48.      F.  Challenge,  91.     2  R.  Ab.  6b6.     Calvin's  case,  18.  b. 

(r)  Coke  Litt.  157.  172.      Litt.  s.  259.      Vide  7  and  8  Will.  3.  c.  32.       (s)  2  R.  Ab.  657.      Co.  Litt. 

156.     9  Edw.  4. 16.     26  Assize,  28.      F.  Chall.  135.      B.  Challenge,  64.  118.      But  the  contrary  is 

holden  in  the  Year  Book  of  10  H.  7.  20.     Ab.  B.  Challenge,  220.  and  a  qtuere  by  the  reporter  and 

Srook. 

I  shall  more  fully  endeavour  to  shew, 

1.  Where  peerage  is  a  good  cause  of  challenge. 

2.  Where  the  want  of  freehold  is  a  good  cause  of  challenge. 

3.  Where  infamy  is  a  good  cause  of  challenge. 

4.  Whether  old  age,  sickness,  or  non-residence  in  the  county, 
be,  in  any  case,  a  good  cause  of  challenge. 

As  to  the  first  particular,  viz.  Where  peerage  is  a  good  cause 
of  challenge. 

(0  48  Ass.  6.  Sect.  11.  It  is  (t)  agreed,  that  if  a  peer  be  returned  on  a  jury 

^nt'u'?Q'      and  bring  a  writ  of  privilege,  he  shall  be  discharsred.     Also  it 

13.  Lhall.  lo.  c>  /    \  1     1  I  I  -1  *  ,  •      , 

S7.  209.  seems  to  nave  been  (//)  holden,  that  even  without  such  a  writ  he 

Dyer,  314,  may  either  challenge  himself,  or  be  challenged   by  the  party. 

35  H.  6.  46.  Qii^rp 

Moor,  767.  UM<E/e. 

Reg.  179. 

F.  N.  B.  165.  (u)  22  E.  3.  18.  F.  Chall.  119.  2  R.  Ab.  646.  but  his  notes  are  not  warranted  by 
the  books  at  large.  Co.  Litt.  157.  9  Coke,  49.  27  H.  8.  22.  Con.  35  H.  6.  46.  B.  Challenge,  8. 
Finch,  506.     6  Coke,  53.     F.  Chall.  44.     1  Jones,  153.     F.  N.  B.  166.     Vide  3  Bac.  Ab.  260. 

As. to  the  second  particular,  viz.  Where  the  want  of  freehold 
is  a  good  cause  of  challenge. 

(u)  Admitted  by  Sect.  12.  At  the  common  law  there  was  no  (v)  necessity  that 
the  statute  of  jurors  should  have  any  freehold  as  to  inquests  before  justices  in 
hisquiponendi     ^yrc,  or  in  citics  or  burghs,  as  hath  been  more  fully  shewn,  chap. 

sunt  in  assists,        25.  SCCt.  21. 
and  by  the  Re- 
gister.    Vide  Raymond,  485, 486.     1  Ventris,  366.     Infra,  sect.  21. 

(x)  Keilw.  46.  Also  it  seems  (x)  agreed,  that  the  common  law  doth  not  require 
cf  E?  413  that  a  juror  should  in  any  case  have  a  freehold  of  any  certain 
See  the  citations  value;  and  upon  this  ground  it  hath  been  adjudged,  that  a  free- 
to  the  next  three  hold  worth  but  (3/)  twenty  shillings  or  (2)  five  shillings,  or  even  a 
464  "'  d'2^R  W  penny,  is  still  a  sufficient  qualification  for  a  juror  in  such  cases 
Ab.  647,  648^  as  are  not  within  the  statutes  which  require  a  freehold  of  a  greater 
(y)  10  H.  6. 7.  value. 

Ab.  F.Chall.29. 

B.  Chall.  189.     19  H.  6.  9.       Ab.  F.  Challenge,  32.    B.  Chall.  60.      2  H.  7. 13.      B.  Challenge,  152. 

10  H.  6. 18.     B.  Chall.  192.       (z)  3  H.  4.  4.    Ab.  F.  Chall.  78.     B.  Chall.  32.      (a)  Keilway,  46. 

(6)28  Ass.  15.        Also  it  hath  been  (b)  adjudged,  that  the  common  law  did  not 

Ab.B.Chal.106.  require  that  a  jury  should  in  any  case  have  any  freehold. 

10  H.  7. 13.  i  J     J 

3  State  Trials, 

135  to  140.     Vide  16  H.  7.  14.    7  H.  6.  44.     Ab.  F.  Chall.  24.     B.  Chal.  57.    It  seems  to  be  holden, 

that  by  the  common  law  it  is  a  challenge  only  to  the  favour. 
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But  this  is  not  only  contrary  to  what  seems  implied  by  all  the 
authorities  above  cited,  which,  in  saying  that  the  common  law  did 
not  require  a  freehold  of  any  certain  value,  plainly  seem  to  sup- 
pose that  it  required  some  freehold,  but  it  hath  been  also  contra- 
dicted by  many  express  (c)  authorities ;    agreeably  to  which  it  (c)  Cro.  Eliz. 
seems  to  be  {d)  settled  at  this  day,  that  the  want  of  freehold  is  a  413. 
good  challenge  of  a  juror  in  all  other  cases  not  otherwise  pro-  ^^^^1  per  Pais, 
vided  for  by  (e)  statute,  and  consequently  in  a  trial  for  high  trea-  sh.  4.4. 
son  in  London,  as  well  as  in  any  other  county.  Ab.  IT. dial.  78. 

•^  J  B.  Chall.  32. 

4  H.  4.  1.  Vide  Keilw.#54.  Coke  Litt.  156, 157.  2  R.  Ab.  647.  7  H.  4. 1.  Ab.  B.  Challenge.  34. 
F.  Challenge,  58.  21  H.  7.  29.  Ab.  B.  Chall.  90.  10  H.  7.  11.  It  seems  taken  for  granted  that  is- 
sues in  all  cases  are  to  be  returned  upon  jurors,  by  which  it  seems  to  be  implied  that  they  ought  to  have 
land,  &c.  (rf)  3  State  Trials,  869.  4  State  Trials,  874.  6  State  Trials,  58.  245.  (e)  Vide  infra, 
sect.  19,  &c. 

Sect.  13.  But  it  seems  agreed,  that  wherever  the  letter  of  the 
common  or  statute  law  requires  that  a  juror  should  have  a  free- 
hold, the  meaning  is  fully  satisfied  by  his  having  the  (/)  use  of  a  (/)  Keilw.  46. 
freehold,  and  that  it  is  not  material  whether  he  hath  it  in  his  own  ^2. 
or  his  (g)  wife's  right,  or  whether  it  be  (/)  absolute  or  upon  con-  P^pJi  ^* 
dition,  or  an  estate  of  inheritance,  or  only  {i)  for  term  of  one's  own  is  h.  7.' 7. ' 
or  another's  life,  so  that  it  be  in  the  same  (/c)  county,  wherein  the  5  Edw.  4.  7. 
suit  is  brought,  and  actually  continue  in  the  juror  (/)  till  the  time  Co^iTtt  27^^* 
when  he  is  sworn.  Plowd.  58. 

15  H.  7.  13. 
S.  P.  C.  160.  B.  Jurors,  14.  {g)  F.  Chall.  27.  9  H.  7.  1.  B.  Chall.  157.  12  H.  7.  4.  B.  Chall. 
160.  Co.  Litt.  136.  (/i)  Co.  Litt.  156.  Keil.  167, 168.  2  R.  Ab.  648.  Con.  7  H.  4. 1.  F.  ChalL 
158.  But  Bro.  in  abridging  this  case  in  title  Challenge,  53.  says  9«od  mirum.  (t)9H.  7. 1.  12  H.  7.  4. 
B.  Chall.  160.  Co.  Litt.  156.  B.  Chall,  157.  See  F.  N.  B.  14.  16.  (fc)  9  H.  7.  1.  B.  Chall.  157. 
Co.  Litt.  157.  Rastal,  18.  19  H.  6.  9.  Q)  12  H.  7.  4.  B.  Chall.  160.  Coke  Litt.  157.  7  H.  4. 1. 
Ab.  F.  Challenge,  158. 

Sect.  14.  But  the  (m)  statutes  of  Westminster  the  second,  c.38.  (»»)  Vide  c.  25. 
and  21  Edw.  1.  de  his  qui  ponendi  sunt  in  assisis,  '*  None  shall  be  '*  ^^'  ^^'  ^^' 
"  put  in  assizes  or  juries,  except  in  cities,  burghs,  or  trading 
"  towns,  who  have  not  tenements  to  the  yearly  value  of  forty 
"  shillings,  &c. 

But  it  seems  to  have  been  (n)  generally  agreed,  that  a  juror  can  (n)  2  Inst, 
neither  be  challenged  by  the  parties  for  being  returned  contrary  ^48. 
to  these  acts,  nor  allege  such  matter  himself  for  his  discharge,  j^^  B^cliair* 
but  must  take  his  remedy  by  action  against  the  sheriff,  or  by  writ  106. 

of  privilege  for  his  discharge.  3  H.  4. 4. 

^  ^  *=  Ab.B.Chall.32. 

F.  Chall.  78.     F.  N.  B.  166.    2  St.  Tr.  744.    But  38  Assize,  19.  is  contrary. 

Sect.  15.  By  2  Hen.  5.  c.  3.  ''  No  person  shall  be  admitted  to 
"  pass  in  any  inquest  upon  trial  of  the  death  of  a  man,  nor  in  any 
'*  inquest  betwixt  party  or  party  in  plea  real,  nor  in  plea  personal, 
"  whereof  the  debt  or  the  damage  declared  amount  to  forty 
"  marks,  if  the  same  person  have  not  lands  or  tenements  of  the 
**  value  of  forty  shillings  (0)  above  all  charges  of  the  same;  so  (0)  Extended  by 
"  that  it  be  challenged  by  the  party,  that  any  such  person  so  im-  ^[  Ehz.c.  6.  to 
"  panelled  in  the  same  cases,  hath  not  lands  or  tenements  of  the 
•*  yearly  value  of  forty  shillings  above  the  charges  as  afore  is 
-  said.'' 

Sect.  16.  It  hath  been  (p)  adjudged,  that  this  statute  extends  le  h.  7.^4. 
as  well  as  to  a  collateral  issue,  as  to  the  general  one,  but  not  to  2  R.  Ab.  647, 

an  648. 


574  OF  CHALLENGES.  Bk.  2. 

(9)  C.  Eliz.  413.  a"  indictment  or  information  for  a  crime  not  {q)  capital:  for  the 

Raym.  485.586.  words  are,  **  upon  trial  of  the  death  of  a  man,  nor  in  any  inquest 

-     '*  between  party  and  party  in  plea  real  or  personal,  &c." 

(r)  Vide  sup.  s.       Sect.  1?.  It  seems  (r)  agreed,  that  cestuy  que  use  of  any  free- 

?stKeilwa    92  ^^^^  ^"  ^^^  ^^"^^  county  of  the  yearly  value  of  forty  shillings  is  a 

andB.  Chall.  '  goodjuror  within  this  statute.     And  some  have  (5)  holden,  that 

202.  the  law  is  the  same  as  to  a  feoffee  of  such  lands  in  trust  for  ano- 

Jurors,  14.  ^j^gj.  ^j.  ^  /^\  remainder-man  of  state  of  freehold  expectant  on  a 

meat  of  the  release  for  years.    xJut  this  seems  not  to  be  mamtamable,  because 

Year  Book  of  the  Statute,  in  requiring  that  a  juror  shall  have  lands  of  the  yearly 

1^  ^ut  ^do'  ^^^"®  ^^  ^^"^^y  shillings  above  all  charges,  plainly  seems  to  intend 

aot  find  this  that  he  ought  to  have  lands  of  the  clear  {u)  income  whereof  at  the 

point  in  the  time  he  can  expend  so  much;  but  a  man  cannot  expend  any  thing 

rtTKeiiw'^168  ^"^  ^^  lands  whereof  he  is  enfeoffed  to  the  use  of  another,  or 

(tt)  Vide  keilw.  wherein  he  has  only  a  dry  remainder. 
92. 

18Edw.  4.  13.  19H.  6.  9.    F.  Chall.  32.    36  H.  6.  23.     2  R.  Ab.  647,  648,  649. 

(r)  3  St.  Tr.  Sect.  18.  It  hath  been  {x)  adjudged,  that  this  statute  is  repealed 

Vv)  Vidtc  25  *^  *^  treasons  by  1  {y)  and  2  Philip  &  Mary,  c.  10.  which  enacts, 
8. 132. 142,  "  that  all  trials  for  treason  shall  be  according  to  the  common  law." 
143  144. 

Sect.  19.  By  23  Hen.  8.  c.  13.  it  is  recited,  "  That  trials  of 
"  murders  and  felonies  in  cities,  boroughs,  and  towns  corporate 
"  within  this  realm,  having  authority  to  proceed  in  the  deliverance 
of  such  offenders,  had  been  oftentimes  deferred  and  delayed,  by 
reason  of  challenge  of  such  offenders,  for  lack  of  sufficiency  of 
freehold,  to  the  great  hinderance  of  justice ;"  and  thereupon  it  is 
enacted,  "  That  every  person  and  persons,  being  the  king's 
*'  natural  subject  born,  which  either  by  the  name  of  a  citizen,  or 
"  of  a  freeman,  or  any  other  name,  doth  enjoy  and  use  the  liber- 
"  ties  and  privileges  of  any  city,  borough  or  town  corporate  where 
"  he  dwelleth  or  maketh  his  abode,  being  worth  in  moveable 
"  goods  and  substance  to  the  clear  value  of  forty  pounds,  be 
"  admitted  in  trial  of  murders  and  felonies  in  every  sessions  and 
"  gaol-delivery,  to  be  kept  and  holden  in  and  for  the  liberties  of 
"  such  cities,  boroughs  and  towns  corporate,  albeit  they  have  no 
"  freehold ;  any  act,  statute,  use,  custom  or  ordinance  to  the  con- 
"  trary  hereof  notwithstanding." 

Sect.  20.  "  Provided  that  this  act  no  way  extend  to  any  knight 
*'  or  esquire  dwelling,  abiding,  or  resorting  in  or  to  any  such  city, 
"  &c." 

Vide  1  Rich.  3.  Sect,  21.  By  1 1  Hen.  7.  c.  21.  and  4  Hen.  8.  c.  3.  special  pro- 
c.  4.  vision  is  also  made  for  jurors  in  London  in  real  and  personal 

J7  Eiiz.  c.  6.       actions  above  the  value  of  forty  marks,  for  which  I  shall  refer  to 
the  statutes  at  large. 

Sect.  22.  By  4  and  5  Will.  &  Mary,  c.  24.  «  All  jurors  (other 
"  than  strangers  upon  trials  per  medietatem  lingutB)  who  are  to  be 
*'  returned  for  trials  of  issues  joined,  in  any  of  the  courts  of  king's 
"  bench,  common  pleas  or  exchequer,  or  before  justices  of  assize 
"  or  nisi  prius,  oyer  and  terminer,  gaol-delivery,  or  general 
"  quarter-sessions  of  the  peace  in  any  county  of  this  realm  of 

"  England, 
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"  England,  sliall  every  of  them  have  in  their  own  name,  or  in  See  Townley's 

"  trust  for  them,  within  the  same  county,  ten  pounds  by  the  year  Case,  Foster,  7. 

"  at  least  above  reprizes,  of  freehold  or  copyhold  lands  or  tene-  havVf^'^rM 

*'  ments,  or  of  lands  or  tenements  of  ancient  (2)  demesne,  or  in  and  copyhold 

"  rents,  or  in  all  or  any  of  the  said  lands,  tenements  or  rents  in  ^^ich  together 

*'  fee-simple,  fee-tail,  or  for  the  life  of  themselves  or  some  other  a™ear\tUuf. 

**  person  :    and  that  in   every  county  in  Wales,  (1)  every   such  ficient. 

"juror  shall  have  in  the  same  county  six  pounds  by  the  year  at  (%)  But  by  the 

'*  least,  in  manner  aforesaid,  above  reprizes."  common  law  a 

freehold  in  an- 
cient demesne  was  not  sufficient.     9  H.  7. 1.  pi.  2.     B.  Chall.  157,     Co.  Litt.  156. 

Sect,  23.  But  by  4  and  5  Will.  &  Mary,  c.  24.  it  is  provided, 
"  That  it  shall  be  lawful  to  return  any  person  on  a  tales  in 
"  England  who  shall  have  five  pounds  by  the  year,  or  in  Wales 
"  who  shall  have  three  pounds  by  the  year  in  manner  aforesaid." 

Sect.  24.  Also  there  is  a  saving  to  "  all  {a)  cities,  boroughs  and  z^)  vide  s.  is 
"  towns  corporate,  of  their  ancient  usage  of  returning  jurors  of  and  there  is  the 
"  such  estate,  and  in  such  manner  as  before  had  been  used  and  ''l^e  exception  in 
"  accustomed."     But  there  is  no  express  saving  of  any  trial  con-  ^^  andVieand 
trary  to  the  purview  of  this  statute  and  made  good  by  some  other;  i7  Car.  2.  c.  3. 
and  therefore  it  may  he  argued,  that  the  trial  of  felonies  in  towns  '•  ^* 
by  jurors  worth  forty  pounds  in  goods  by  virtue  of  the  above- 
cited  statute  of  23  Hen.  8.  is  no  longer  lawful,  it  not  being  a  trial 
by  usage,  but  by  statute.     Yet  seeing  4  and  5  Will.  &  Mary 
seems  plainly  to  have  a  view  to  trials  in  counties  only,  and  the 
statute  of  l6  and  17  Car.  2.  c.  3.  which  is  penned  almost  in  the 
very  same  words,  was  taken  (fi)  no  way  to  alter  the  former  method  .  . 
of  trials  in  towns,  lest  it  should  cause  a  failure  of  justice  ;  and  it  ^  ''      ent.366. 
being  generally  impracticable  to  get  a  sufficient  number  of  such 
freeholders  as  the  statute  requires  in  towns,  it  seems  a  reasonable 
construction  of  4  and  5  Will.  &  Mary,  that  the  trial  by  23  Hen.  8. 
still  continues  lawful  as  before. 

But  it  hath  been  (c)  agreed,  that  for  trials  in  London  for  high  (c)4St.Tr.i86. 
treason,  every  juror  ought  to  have  such  freehold  or  copyhold  as  is  and  in  Francia'* 
required  by  4  and  5  Will.  &  Mary.  Trial. 

t  By  3  Geo.  2.  c.  24.  s.  1 8.  made  perpetual  by  6  Geo.  2.  c.  37. 
"  Any  person  having  an  estate  in  possession  in  land  in  their  own 
"  right,  of  the  yearly  value  of  twenty  pounds  or  upwards  over  and 
"  above  the  reserved  rent  payable  thereout,  such  lands  being  held 
"  by  lease  or  leases  for  the  absolute  term  of  five  hundred  years 
"  or  more,  or  for  ninety-nine  years,  or  any  other  term  determina- 
''  ble  on  one  or  more  life  or  lives,  the  name  of  every  such  person 
**  shall  and  may  and  is  hereby  directed  and  required  to  be  inserted 
*'  in  the  lists  (in  the  manner  directed  by  7  and  8  Will.  3.  c.  32. 
**  and  3  and  4  Ann.  c.  18.)  in  order  to  their  being  inserted  in  the 
*'  freeholders  book,  and  the  persons  appointed  to  make  such  lists 
"  are  hereby  directed  to  insert  them  accordingly,  and  such  lease- 
"  holder  or  leaseholders  shall  and  may  be  summoned  to  serve  on 
"juries  in  like  manner  as  freeholders  may  be  summoned  and  im- 

"  panelled, 

(1)  This  is  the  first  time  that  copyholders  (as       mittcd  to  serve  in  some  of  the  sheriff's  courts,  by 
such)  were  admitted  to  serve  upon  juries  in  any  of      1  Rich.  3.  c.  4.  and  9  Hen.  8.  c.  15. 
the  king's  courts,  though  they  had  before  been  ad- 
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*'  panelled  to  serve  on  juries  by  virtue  of  this  or  any  other  act 
*'  or  acts  of  parliament  for  that  purpose,  and  be  subject  to  the  like 
**  penalties  for  non-appearance.'* 

t  By  3  Geo.  2.  c.  25.  s.  IQ.  '*  The  sheriffs  of  the  city  of  Lon- 
"  don  shall  not  impanel  or  return  any  person  or  persons  to  try  any 
"  issue  joined  in  any  of  his  majesty's  courts  of  king's  bench,  com- 
**  mon  pleas  and  exchequer,  or  to  be  or  serve  on  any  jury  at  the 
*'  sessions  of  oyer  and  terminer,  gaol-delivery,  or  sessions  of  the 
"  peace,  to  be  had  or  held  for  the  said  city  of  London,  who  shall 
^*  not  be  an  householder  within  the  said  city,  and  have  lands, 
'*  tenements,  or  personal  estate  to  the  value  of  one  hundred 
*'  pounds ;  and  tlie  same  matter  and  cause  alleged  by  way  of 
"  challenge,  and  so  found,  shall  be  admitted  and  taken  as  a  prin- 
*'  cipal  challenge,  and  the  person  or  persons  so  challenged  shall 
*'  and  may  be  examined  on  oath  of  the  truth  of  the  said  matter.'* 

i*  By  3  Geo.  2.  c.  25.  s.  20.  "  The  sheriffs  or  other  officers  to 
-*'  whom  the  returning  of  juries  doth  and  shall  belong,  for  any 
"  county,  city  or  place  respectively,  shall  not  impanel  or  returu 
**  any  person  or  persons  to  serve  on  any  jury  for  the  trial  of  any 
*'  capital  offence,  who  at  the  time  of  such  return  would  not  be 
"  qualified  in  such  respective  county,  city  or  place  to  serve  as 
^'jurors  in  civil  causes  (1)  for  that  purpose;  and  the  same  matter 
**  and  cause  alleged  by  way  of  challenge,  and  so  found,  shall  be 
"  admitted  and  taken  as  a  principal  challenge,  and  the  person  or 
**  persons  so  challenged  shall  and  may  be  examined  on  oath  of 
-"  the  truth  of  the  said  matter," 

•f-  By  4  Geo.  2.  c.  7.  s.  3.  made  perpetual  by  6  Geo.  2.  c.  37. 
it  is  recited,  that  by  the  very  frequent  occasions  there  are  for 
juries  in  Middlesex  and  by  the  small  number  of  freeholders  that 
are  in  the  said  county  the  sheriffs  may  be  under  difficulties  of  pro- 
curing juries,  it  is  therefore  enacted,  '*  That  all  leaseholders  upon 
**  leases  where  the  improved  rents  or  value  shall  amount  to  fifty 
"  pounds  per  annum  or  upwards,  over  and  above  all  ground  rents 
*'  or  other  reservations  payable  by  virtue  of  the  said  leases,  shall 
*'  be  liable  and  obliged  to  serve  upon  juries  when  they  shall  be 
"  legally  summoned  for  that  purpose." 

As  to  the  third  particular,  viz.  Where  infamy  is  a  good  cause 
of  challenge. 

Sect.  25.  It  seems,  that  it  is  a  good  challenge  of  a  juror  that 
<tt)Co.Litu  he  is  (a)  outlawed,  or  that  he  hath  been  (h)  adjudged  to  any  (2) 
*58.  corporal  punishment  whereby  he  becomes  infamous,  or  that  he 

11  r1'4i!  ^th  been  convicted  of  treason,  or  (c)  felony,  or  {d)  perjury,  or 
B.  Indict.  2.  conspiracy, 

«  R.  Ab.  657. 

B.  Chall.  64.  F.  Process,  208.  C.  Car.  134.  Trial  per  Pais,  c.  9.  (&)  Co.  Litt.  6. 156.  Trial  per 
Pais,  c.  9.  (n)  Co.  Litt.  6.  1.58.  2  Bulst.  154.  2  St.  Tr.  521  to  524.  Trial  per  Pais,  c.  9.  Con. 
1  Lev.  263.       (d)  Bracton,  lib.  4.  c.  19.  s.  2.     Fleta,  lib.  4.  c.  8.  s.  2.     Trial  per  Pais.  c.  9. 

(1)  For  the  qualifications  of  jurors  in  civil  causes,  punishment  that  makes  the  party  incompetent,  but 
vide  sup.  4  and  5  Will.  &  Mary,  c  24.  and  3  Geo.  the  conviction  for  the  crime  ;  and  with  respect. to 
2.  c.  24.  sect.  18.  a  conviction  for  conspiracy,  vide  vol.  1.  p.  449. 

(2)  It  is  now  agreed  that  it  is  not  the  mode  of  n.  4. 
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(e)  conspiracy,  or  of  (/)  forgery  on  5  Eliz.  c.  14.  or  attainted  in  (e)SecB.  i. 
an  {g)  attaint  for  giving  a  false  verdict.     And  it  hath  been  (h)  P-  ^^• 
holden,  that  such  exceptions  are  not  salved  by  a  pardon.     And  it  it°seems  to  be 
was  anciently  {i)  holden,  that  excommunication  was  also  a  good  holden,  that  the 
challenge.     Yet  it  {k)  seems,  that  none  of  the  above-cited  chal-  conviction  for 
lenges  are  principal  ones,  but  oidy  to  the  favour,  unless  the  record  ou"ht'to*be  at 
of  the  o^itlawry,  judgment,  or  conviction  be  produced,  if  it  be  the  king's  suit. 
a  record  of  another  court,  or  the  Term,  8cc.  be  shewn,  if  it  be  a  ButSSH.  6. 55. 

J      f  ^,  .  '  B.  Chall.  15. 

record  oi  the  same  court.  p  ^ij^Ij  ^^^ 

make  no  such 
distinction.  (/)  Coke  Litt.  6.  and  the  reason  seems  to  be,  because  the  statute  is  express,  that  the  of- 
fender shall  be  set  ou  the  pillory,  &c.  But  it  was  adjudged,  So  H.  6.  55.  Ab.  F.  Chall.  41.  B.  Chall. 
15.  2  R.  Ab.  649.  that  a  conviction  on  1  H.  5.  3.  was  not  a  good  challenge  to  a  juror,  because  it  was 
not  a  conviction  on  an  action  at  the  common  law.  Vide  44  Ed.  3.  39.  F.  l3eci.  taut.  11,  12.  (g-)  See 
the  authorities  under  the  precedent  letter,  (h)  2  State  Trials,  521  to  524.  2  Bulstrode,  154.  2  Hale, 
278.  Vide  c.  37.  s.  48  to  53.  (i)  Co.  Litt.  158.  (k)  Co.  Litt.  157.  33  H.  6.  55.  43  Assize,  46. 
8  H.  5.  11.    21  Edw.  4.  74.     2  R.  Abr.  649, 650.  658.    33  H.  6. 1.     B.  Chall.  15.  147. 

As  to  the  fourth  particular,  viz.  Whether  old  age,  or  sickness, 
or  non-residence  in  the  county,  be  in  any  case  a  good  cause  of 
challenge  of  a  juror. 

Sect.  26.  I  take  it  to  be  agreed,  that  notwithstanding  the  (/)  (0  i  !"»*•  546. 
statute  of  Westminster  2.  c.  31.  be  express,  "  that  neither  old  447,448. 
**  men  above  the  age  of  seventy  years,  nor  persons  perpetually 
"  sick,  nor  those  who  are  infirm  at  the  time  of  their  summons, 
"  nor  those  who  do  not  reside  in  the  county,  shall  be  put  in  juries, 
'*  or  in  the  lesser'assizes  ;"  and  that  therefore  such  persons  may 
sue  out  a  writ  of  (771)  privilege  for  their  discharge,  grounded  oil  (»«)  F.  N.  E. 
this  statute  ;  yet  if  they  be  (w)  actually  returned  and  appear,  they  ^^'  ^^^"  ^^^ 
can  neither  be  challenged  by  the  party,  nor  excuse  themselves  („)  2  state 
from  not  serving  if  there  be  not  enough  without  them.  Trials,  744. 

°  \  °  2  Inst.  448. 

By  7  and  8  Will.  3.  c.  32.  infants  under  twenty-one  are  exempted  from  juries. 

As  to  the  Second  Point,  viz.  W^hat  shall  be  a  good  challenge 
of  a  juror  in  respect  of  his  indifferency. 

Sect.  27.   It  is  expressly  enacted  by  25  Edw.  3.  c.  3.  which 
seems  to  have  been  made  in  (o)  affirmance  of  the  common  law,  (o)  12  Ass.  30. 
**  That  no  indictor  shall  be  put  in  inquests  upon  deliverance  of  ^  chairioi. 
"  the  indictees  of  felonies  or  (p)  trespass,  if  he  be  challenged  for  107. 
"  that  same  cause  by  him  which  is  so  indicted."    And  this  excep-  S.  P.  C.  158. 
tion  against  a  juror,  that  he  hath  found  an  indictment  against  the  7  e,]^^*^'^, 
party  for  the  same   cause,  hath  been  adjudged  good,  not  only  Ab.  B.Clui!!. 
upon  the  trial  of  (q)  such  indictment,  but  also  upon  the  trial  of  ^6^- 
another  indictment  or  action  (r)  wherein  the  same  matter  is  either  ?:^^?^'l■  ^'^' 

\   ^  -111  T  1      •       it  is  holden  to 

m  question,  or  happens  to  be  material,  though  not  directly  m  be  no  principal 

issue.  challenge  in 

trespass. 
(</)  2  State  Trials,  379.  4  State  Trials,  1 86.  In  the  Year  Book  of  40  Assize,  10.  Ab.  B.  Challenge, 
142.  an  indictor  being  returned  on  the  petit  jury  and  giving  a  verdict,  was  fined  because  he  did  not 
challenge  liimself.  Yet  27  Assize,  13.  Ab.  B.  Challenge,  120.  and  F.  Challenge,  137.  it  is  not  allowed 
to  be  a  principal  challenge,  even  upon  the  trial  of  the  same  indictment.  (r)  8  H.  4.  2-  Ab.  B.  Chall. 
42.     F.  Chall.  79.     Co  Litt.  157.     1  Siderfin,  244.     2  R.  Ab.  649. 

Sect.  28.  It  hath  been  allowed  a  good  cause  of  challenge  on 
the  part  of  the  prisoner,  that  the  juror  (s)  hath  a  claim  to  the  (0  lSt.Tr.952. 
forfeiture  which  shall  be  caused  by  the  party's  attainder  or  con- 

voL.  II.  p  p  viction 
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(t)  21  H.7.  29.  viction ;  or  that  he  hath  declared  his  (t)  opinion  before-hand  that 

Coo^e^i'c^*  ^^^  P^^^y  ^^  guilty,  or  will  be  hanged,  or  the  like.     Yet  it  hath 

4  St.  Tr.  748.  been  {ii)  adjudged,  that  if  it  shall  appear  that  the  juror  made  such 

and  ruled,  that  declaration  from  his  knowledge  of  the  cause,  and  not  out  of  any 

*J^  P"^^"^"^  ill-will  to  the  party,  it  is  no  cause  of  challenge. 

mine  a  juror  concerning  such  matter  on  a  voir  dire,  because  it  sounds  in  reproach.  Vide  49  Edw.  3.  1. 
Ab.  B.  Chall.  25.  F.  Chall.  100.  (w)  7  H.  7.  25.  Ab.  B.  Chall.  55.  F.  Chall.  2*2.  20  H.  6.  40. 
2  R.  Abr.  657.  Vide  49  Edw.  3.  1.  Ab.  B.  Chall.  25..  F.  Chal.  100.  Sed  qiuere;  for  by  Treby,  Chief 
Justice,  no  juror  has  any  right  to  declare  his  opinion  positively  until  he  has  heard  the  evidence  in  the 
cause.     Cooke's  case,  4  St.  Tr.  748. 

(t)  Kely.  9.  Sect.  QQ.  But  it  hath  been  (x)  adjudged  to  be  rto  good  cause 

4  St.  Tr.  704.  ^f  challenge,  that  the  juror  hath  found  others  sjuiltv  on  the  same 
Cranboumes        ...  °     /•         i        •     i-  ■       -      ■     ^  r  ^  i 

case.  indictment;  tor  the  indictment  is,  in  judgment  or  law,  several 

against  each  defendant,  for  every  one  must  be  convicted  by  parti- 
cular evidence  against  himself. 

(y)  Stapleton's        Sect,  30.  It  hath  been  (y)  ruled  to  be  a  good  challenge  of  a 
trial, 3  State  Tr.  juror  on  the  part  of  the  king,  that  he  hath  given  his  dogs  the 
names  of  the  king's  witnesses. 

(s)Co.Litt.i56.  Sect.  31.  It  seems  to  be  (z)  settled,  that  where  the  king  is  a 
4  H.  7.  8.  party  he  may  take  either  a  principal  challenge,  or  to  the  favour. 

F.  Chall.  63. 

4A  Edw.  3.  38.    B.  ChaU.  22.     2  R.  Abr.  646. 

(a)  F.  Chall.  6o.  Sect.  32.  It  is  (a)  said,  that  the  subject  cannot  take  a  challenge 

Co  Litt  156  ^^*  ^^^  favour  against  the  king,  because  every  one  is  bound  by 

2  R.  Ab!  646.  his  allegiance  to  favour  the  king.  But  if  {b)  no  more  be  meant 
4H.7.  8.  by  these  books,  than  that  such  a  challenge  is  not  good  without 
Tr.  per  Pais,  shewing  some  actual  partiality  in  such  sheriff  or  juror,  or  some 

3  St.  Tr.  235,  particular  cause  in  respect  whereof  the  king  may  influence  them, 
^36.  it  seems  not  clearly  settled  how  the  kins  in  this  respect  hath  a 
CEliz  663  g»"eater  (c)  privilege  than  the  subject,  which  yet  it  seems  agreed 
(fc)  2  R.  Abr.  (^)  that  he  hath. 

640.  646. 

1  Ventris,  309.  (c)  For  in  the  Year-book  of  20  H.  6.  40.  ab.  2R.  Ab.  641.  it  is  holden  in  the  case  of  the 
subject  to  be  no  cause  of  challenge,  that  the  sherilF  hatli  malice  against  the  party,  without  shewing  some 
particular  instance  of  partiality,     (d)  See  the  books  cited  to  the  other  parts  of  this  and  the  next  section. 

(e)  F.  Chall.  17.  Sect.^^.  It  hath  been  (e)  said  to  be  no  principal  challenge 
S-  P- C.  162.  where  the  king  is  a  party,  that  a  juror  is  of  the  king's  livery,  or 
It  is  said  ger^-  ^"^  immediate  tenant :  but  it  is  said,  that  a  challenge  for  such 
rally  in  some  cause  ought  to  conclude  to  the  (y)  favour.  But  these  matters 
books,  that  it  is  seeming  to  be  unsettled,  I  shall  leave  them  to  be  farther  consi- 
gnee of  a  jilror  ^^^^^  hy  others. — And  for  other  matters  relating  to  challenges, 
that  he  is  the  being  not  SO  proper  for  this  treatise,  I  shall  refer  to  the  (g)  books 
king's  menial  which  more  particularly  treat  of  them. 

servant,  or  a 

valet  of  the  crown.     Co.  Litt.  156.     F.  Cor.  63.     Tr.  per  Pais,  c.  9.     2  R.  Abr.  646.    But  3  State  Tr. 
235,  236.     4  State  Tr.  70.  and  in  other  books,  the  contrary  is  ruled.     B.  Chall.  154.     4  H.  7.  3.     Cro. 
Eliz.  663.    (/)  Videsup.  S.33.     (g)  Co.  Litt.  157, 158.     Tr.  per  Pais,  c.  9.     2  R.  Abr.  635.  666. 
I 

And  now  I  am,  in  the  second  place,  to  consider  the  learning  of 
challenges,  so  far  as  it  particularly  relates  to  aliens. 

Sect.  34.  By  28  Edw.  3.  c.  13.  s.  2.  it  is  enacted,  "  That  in 
<K\Y  \  "  ^  inquests  and  proofs  to  be  taken  or  made  amongst  aliens  and* 

22.  °^"^' '  "  denizens,  be  they  merchants  or  (A)  other,  as  well  before  the 
3  Ed.  4. 11.        "  mayor  of  the  staple  as  before  any  other  justices  or  ministers, 

'*  although 
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"  although  the  king  be  party,  the  one  half  of  the  inquest  or  proof 
"  shall  be  denizens,  and  the  other  half  aliens,  if  so  many  aliens 
"  and  foreigners  be  in  the  town  or  place  where  such  inquest  or 
*'  proof  is  to  be  taken,  that  be  not  parties  nor  with  the  parties  in 
*'  contracts,  pleas,  or  other  quarrels,  whereof  such  inquests  or 
"  proofs  ought  to  be  taken :  and  if  there  be  not  so  many  aliens, 
"  then  shall  he  put  in  such  inquests  or  proofs,  as  many  aliens  as 
*'  shall  be  found  in  the  same  towns  or  places  which  be  not  thereto 
*'  parties,  nor  with  the  parties,  as  aforesaid,  and  the  remnant  of 
*'  denizens,  which  be  good  men,  and  not  suspicious  to  the  one 
"  party  nor  to  the  other/* 

Sect,  35.  By  9  Hen.  6.  c.  29.  the  above-recited  statute  of 
2  Hen.  5.  which  requires  that  the  jurors  in  certain  cases  shall 
have  tenements  to  the  yearly  value  of  forty  shillings,  *'  shall  be  no 
"  wise  prejudicial  to  this  statute  of  28  Edw.  3.  nor  extend  itself 
"  but  only  to  the  inquests  to  be  taken  between  denizen  and 
"  denizen." 

Also  it  seems  agreed,  (i)  that  the  subsequent  statutes  which  (0  Cro.  Eliz. 
require  that  jurors  shall  have  tenements  to  a  greater  value,  no  ^^^* 
way  repeal  the  said   statute  of  28  Edw.  3.     Yet  it  seems,  (fc)  (it)C.EHz.  272. 
that  the  English  half  of  the  jury  ought  to  have  tenements  to  the 
same  value  as  in  other  cases.    And  it  hath  been  (/)  adjudged,  that  (0  C.  Eli?.  84i. 
the  worxls  "  quormn  quilibet  haheat  quatuor  Ubratas  terrcSy  &g.*' 
shall  be  applied  to  the  English  only. 

Sect,  ^tQ.  It  seems  (m)  agreed,  that  there  is  no  need  that  any  (m)  Sum.  260. 
of  those  who  find  an  indictment  against  an  alien  should  be  aliens.  S*  ^'  ^*  i^^* 

Sect,  37.  Also  it  hath  been  adjudged,  {ri)  that  the  said  statute  (n)  Dalison,  22. 
of  28  Edw.  3.  is  repealed  as  to  trials  for  treason,  by  (o)  1  and  2  ^^^uk^ti'^^^' 
Philip  &  Mary,  c.  10.  which  enacts,  **  That  all  trials  for  treason  Summary,*  260. 
"  be  according  to  the  course  of  the  common  law."    Yet  it  seems  (o)  Vide  sup. 
that  the  (p)  king  may,  if  he  think  fit,  make  a  special  grant  to  an  \xi lil^'^' 
alien  to  be  tried  for  treason  by  a  jury  whereof  the  one  half  shall  (p)*s.P.C. 
be  aliens.  158. 

F.  Trial,  71. 
22  Edw.  3. 14. 

Sect.  38.  Also  it  hath  been  adjudged  {q),  that  the  said  statute  (g)2i  H.  6.4. 
of  28  Edw.  3.  doth  not  extend  to  an  appeal,  or  other  action  by  ^*  ^^l{  H' 
an  alien  against  an  alien,  for  the   words  are,  "  all  inquests,  &c.  s.P.  C.'260. 
''  between  aliens  and  denizens."  But  by  27  Ed. 

3.  8.  it  is 
enacted,  that  in  pleas  between  aliens  concerning  the  staple  there  shall  be  a  jury  of  none  but  aliens. 
S.  P.  C.  159. 

Sect.  39.  It  is  (r)  holden,  that  by  "  denizens"  in  this  statute  (r)B.Den.  4. 
are  meant  not  only  those  who  are  born  within  the  king's  ligeance, 
but  also   those  who  are  made   denizens  by  the   king's  letters 
patent. 

Sect.  40.  It  seems  to  be  (s)  settled,  that  no  alien,  whether  he  (s)  Dyer,  28. 
be  plaintiff  or  defendant,  can  take  advantage  of  the  statute,  unless  1^^' ^^^'*  ?^'^* 

he  22  Ed.  3.  14. 
2  R.  Abr.  643.     F.  Inquest,  22.     Trial,  71.     Summary,  261.     B.  Panel,  3.     Con.  21  H.  7.  32.     B. 
Deniz.  4.   S.  P.  C.  259.     It  is  holden,  Cro.  Eliz.  866.  by  two  judges  agamst  one,  that  though  the  defen- 
dant appear  by  the  declaration  to  be  alien,  yet  the  common  venirt  is  well  awarded,  unless  a  venire  de 
medietate  be  prayed. 

P  p  2 
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(0  For  the  form  he  (t)  pray  it  ill  time;  and  that  if  he  have  neglected  to  pray  it 
of  such  a  prayer,  before  the  return  of  a  common  venire,  he  can  neither  except  to 
158, 159.  264,    ^"^^^  Venire,  nor  pray  a  tales  or  other  process  de  medietate  lingiice.' 

^65.  Dyer,  144.    S.  P.  C.  259.     Plowdcn,  2.     2  Hale,  272.     3  Bac.  Abr.  263. 

(x)  Dyer,  304.  Sect.  41.  It  was  (x)  holden,  even  before  the  union  of  the  two 
(y)  But  quare  kingdoms  under  king  James  the  First,  that  no  Scot  was  an  alien 
forUseTm's"'  within  the  meaning  of  this  statute,  not  only  because  the  Scotch 
contrary  to  what  language  is  the  same  with  the  English,  but  also  (j/)  because  the 
is  admitted  in     Scots  were  never  reckoned  aliens,  but  rather  subjects. 

the  whole  argu- 
ment of  Calvin's  case,  7  Coke.     See  1  State  Trials,  572,  573.     4  St,  Tr.  652,  &:c. 

(z)  Dyer,  144.  Sect,  42.  Notc,  That  (2)  some  of  the  precedents  for  the  award 
159**2^4*  ^  ^^  ^  venire  of  a  jury  of  half  denizens  and  half  aliens,  in  pursuance 
(a)  Rastal,  265.  ^^  ^8  Edw.  3.  mention,  that  the  aliens  shall  be  of  the  same 
10  Coke,  104.  country  whereof  the  party  alleges  himself;  and  others  direct  («) 
SI  Pc'^iAS  g^^^^^^'y*  that  one  half  of  the  jury  shall  be  aliens,  without 
B.  Denizen,  4.*  Specifying  any  country  in  particular.  And  this  form  seems  most 
B.  Panel,  3.  agreeable  to  the  statute,  which  speaks  of  aliens  in  general ;  and 
b^fiv^  '^d  ^  ^^  seems  to  be  confirmed  both  by  late  (b)  practice,  and  the  greater 
against  one?  *'    number  of  (f)  authorities. 

Sect.  43.  If  on  a  venire  of  half  denizens  and  half  aliens,  the 

sheriff  return  twelve  as  aliens,  and  among  them  some  who  in  truth 

((i)2R.Abr.     are  not  such,  it  seems  (d)  that  the  party  shall  not  be  concluded 

vtde  S  P  C       ^y  ^"^^^  return,  but  may,  notwithstanding,  challenge  the  array  for 

138.  want  of  a  sufficient  number  of  aliens. 

(e)  C.  Eliz.  818.  Sect.  44.  It  seems  (e)  agreed,  that  the  return  of  a  venire  of  half 
^^'  .  .  denizens  and  half  aliens,  ought  to  specify  which  of  the  jurors  are 
onuVniis-re?  deuizeus  and  which  aliens,  and  that  a  full  number  of  each  must 
turn  is  helped     appear  to  be  sworn. 

by  a  verdict  in 

cases  within  the  statute  of  jeofails. 

35  Hen.  8.  c.  6.       Sect.  45.  If  one  or  more  be  wanting  to  make  up  the  full  num- 
ber of  six  denizens  or  aliens,  the  justices  of  nisi  prins,  by  a 
(/)  10  Co.  104.  reasonable  (f)  construction  of  the  statutes  which  give  a  talcs  de 
Cro.  Eliz.  305.    circmnstantious,  may  aw  ard  such  a  tales  for  so  many  denizens  or 

Rift     ftAl  •  *^  • 

"*  •  aliens  as  shall  be  wanting. 


CHAP.  XLIV. 
'  OF  TRIAL  BY  PEERS. 

As  to  the  Trial  by  Peers,  having  shewn  already,  ch.  39.  s.  1. 
that  a  peer  has  no  more  privilege  than  a  commoner  as  to  having 
the  benefit  of  counsel ;  and  ch.  43.  s.  4.  that  a  peer  cannot  chal- 
lenge any  of  his  peers  ; 

I  shall  now  endeavour  to  shew, 

1.  The  particular  form  and  solemnity  to  be  observed  in  such  a 

trial. 

2.  Who 
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(2.  Who  are  to  be  triers. 

3.  Who  are  to  be  so  tried. 

4.  As  to  what  crimes. 

5.  Upon  what  suits  and  pleas. 

6.  Whether  a  peer  can  waive  a  trial  by  his  peers. 

7.  In  what  manner  the  peers  may  require  the  opinion  of  tlie 
lord  steward  or  of  the  judges. 

8.  Whether  the  court  may  be  adjourned. 

As  to  the  First  Point,  viz.  The  particular  form  and  solem- 
nity to  be  observed  in  such  trial. 

Sect.  1.  When   an   indictment  is  found   against  a  peer  for  a  (a)  S.  P.  C. 

crime  for  which  he  ought  to  be  tried  by  his  peers,  the  king  by  his  1^2- 

commission  under  the   great  seal,  reciting   the  indictment,  con-  ^^^n'^a^^iJ 

stitutes  some  (a)  peer  high  (b)  steward  of  the  kingdom  pro  hue  4  inst.  59. 

vice,  and  by  the  same  commission  gives  him  power  to  receive  and  Earr.  234. 

proceed  on  such  indictment,  and  requires  the  peers  to  be  atten-  /A'^j'h  4  ^iV'' 

dant  on  him,  and  the  lieutenant  of  the  Tower  to  bring  the  pri-  3  Inst.  28. 

soner  before  him.  ^^J?*  ^'  ^^' 

S.P.C.  152. 

The  necessity  of  making  a  liigh  steward  for  the  trial  of  an  irnpeachment  for  high  treason  was  denied  by 

the  house  of  commons  in  the  Earl  of  Danby's  case,  2  State  Trials,  193. 

Sect.  2.  Also  (c)  a  certiorari,  which  may  either  have  the  same  (c)  3  Inst.  128. 
date  with  the  steward's  commission,  or  a  subsequent  one,  goes 
out  of  chancery  to  certify  the  indictment  before  the  steward  in- 
dilate ;  and  the  steward  by  his  precept,  under  his  seal,  directed 
to  those  before  whom  the  indictment  was  found,  appoints  a  cer- 
tain day  and  place  at  which  it  shall  be  certified.  And  another 
writ  goes  out  of  chancery  to  the  lieutenant  of  the  Tower,  &c.  to 
bring  the  prisoner  before  the  steward  at  such  a  day  and  place  as 
he  shall  appoint ;  and  thereupon  the  steward  by  his  precept  un- 
der his  seal  directed  to  the  lieutenant,  &c.  appoints  the  day  and 
place. 

Sect.  3.  Also  the  steward  makes  (d)  another  precept  under  his  ((Z)  This  is  to  be 
seal  to  the  serjeant-at-arms,   appointed  to   serve  him  during  the  Jnt^^^^^jj  ^^hcn 

^,.  **•.  ^  *^  i/\  ,r  !•  the  parliament 

tmie  or  his  commission,  to  summon  the  (e)  peers  betore  him  at  jg  ^ot  sitting, 
such  a  place,  day  and  hour,  8cc.  but  is  either  dis- 

solved or  pro- 
rogued.    3  State  Tr.  659  to  663.     3  Inst.  28.     S.  P.  C.  152.     13  H.  8.  11.  (e)  It  is  said,  13  H.  8.  It. 
S.  P.  C.  157.  that  the  steward  shall  make  such  precept  to  cause  twenty  or  eighteen  peers  to  come  before 
him ;  but  Sir  Edward  Coke,  3  Inst.  28.  says,  that  the  precept  >ioth  not  mention  any  certain  number  ; 
and  now  by  7  Will.  3.  all  the  peers  are  to  be  summoned.     Kelynge,  56. 

Sect.  4.  At  the  time  appointed  the  steward,  attended  (/)  with  (/)3litst.  28. 
six  or(g)  seven   serjeants-at-arms,  carrying  maces  before  him,  ^^^j^^"^*'^^"^' 
and  by  the  king-at-arms,  and  the  usher  of  the  black  rod,  enters  (/»)  3  h^st.  28. 
the  place  of  trial  uncovered,  and  ascends  a  chair  of  state,  which  S.  P.  C.  152. 
always  is  {h)  provided  for  that  purpose,  and  then  the  (i)  clerk  of  |g  h^s.^ii. 
the  crown,  or  a  (k)  master  in  chancery,  delivers  to  him  his  com-  (o  3  lust.  21. 
mission,  and  he  delivers  it  again  to  the  clerk  (I)  of  the  crown,  <fc)iRiishw.96. 
and  then  a  serjeant-at-arms  makes  three  (m)  oi/es,  and  a  procla-  ^/^il.sIJ.^J;  9^.* 
mation  for  silence  in  the  name  of  the  stewaid,  and  then  the  lord  (,„)  1  h.  4. 1. 

steward  3  Inst.  28. 
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steward  and  all  the  other  lords  (w)  standing  up  uncovered,  the 

(n)3StateTr.  commission  is  read,  and  then  the  (o)  usher  on  his  knees  delivers 

4^State  Trials  ^^  ^^^  steward  a  white  rod,  who   delivers  it  to  him  or  to  a  ser- 

350.  '  jeant-at-arms,  who  holds  it  by  him  during  the  trial ;  then  an  {p) 

(o)  3  Inst.  28.  oyes  is  made,  and  a  command  given  in  the  name  of  the  steward 

?  ^3^Inst^28  ^^  ^^^  justices  and  commissioners,  to  certify  all  indictments,  &c. 

(jq)  3  St.  Tr.  *  which  being  delivered  into  court,  the  clerk  of  the  crown  reads 

955.  the  return.     Another  oi/es  is  made  that  the  lieutenant  of  the 

4  State  Trials,  Xower,  &c.  return  his  writ  and  precept,  and  bring  the  prisoner 

(r)  By  3  Inst,  to  the  bar,  and  then  the  prisoner  is  brought  to  the  bar,  the  (q) 

28.  all  this  is  gentleman-gaoler  of  the   Tower  carrying  the  axe  before   him, 

*^P'^,^1^^  **'^  which  being  (r)  done  the  clerk  reads  the  return. 

call  of  the  peers  o  v  / 

and  their  seating  themselves;  but  1  H.  4.  1.  and  13  H.  8.  11,  and  S.  P.  C.  152.      1  State  Trials,  966. 

3  St.  Tr.  955,  966.     4  State  Trials,  353  to  355.  and  2  Jones,  55.  are  contrary. 

(j)  3  Inst.  29.  Sect,  6.  All  things  being  thus  prepared,  the  high  steward  (s) 

S.  P.  C.  152.  acquaints  the  prisoner  with  the  nature  of  the  crime,  and  such  like 

andThe  other  M^atters  proper  for  such  an  occasion,  and  then  the  clerk  of  the 

books  cited  to  crown  arraigns  him,(^)  but  is  not  to  insist  on  his  holding  up  his 

the  precedent       hand. 

section. 

(0  Ra^ra.  408.     3  State  Trials,  658.  957.     2  State  Trials,  702,  703. 

Sect.  6.  After  the  prisoner  hath  pleaded,  and  put  himself  upon 
God  and  his  peers,  the  king's  counsel  go  through  with  their  evi- 
dence ;  and  after  the  prisoner  hath  made  his  defence,  and  the 
king's  counsel  have  been  fully  heard,  the  prisoner  is  withdrawn 
from  the  bar,  and  the  lords  go  together  to  consider  of  their  evi- 
dence ;  and  when  a  majority  of  them  are  agreed,  they  return  to 
the  place  of  trial,  and  the  lord  steward  demands  of  them  one  by 
one,  beginning  with  the  puisne,  whether  the  person  arraigned  be 
(u)  3  Inst.  30.     guilty  or  not  guilty,  and  they  (w)  all  answer  one  by  one,  not  upon 
F  Corwie  34     ^^^^^  oaths,   but  on  their  (x)  honours  and  ligeances.     And  the 
iH.  4. 1.'         lord  steward   gives  judgment  according  to  the  determination  of 
S.  P.  C.  152.      the  ( j/)  majority,  bemg  more  than  twelve,  but  gives  no  vote  him- 
2^ones  55  56.  ^^^^  ^"  ^  ^^^^^  ^y  (^)  Commission,  but  only  on  a  trial  by  the  house 
10  Ed.  4.61.      of  peers,  while  the  parliament  is  sitting. 

(j)  Sec  the  books 

above  cited,  and  1  Coke,  30.     2  Inst.  49.      (i/)lH.4.  1.      13  H.  8.  12.      S.  P.  C.  153.      3  Inst  30. 

Moor,  622.      (2)  2  State  Trials,  702.     3  State  Trials,  657.  679. 

As  to  the  Second  Point,  viz.  Who  are  to  be  triers. 

(a)  2  Inst.  48.  Sect.  7.  It  is  agreed,  («)  that  none  but  lords  who  have  a  vote 

Co.  Litt.  150.  in  parliament  can  pass  on  such  a  trial ;  and  before  7  Will.  3.  c.  3. 
when  the  trial  was  by  commission,  it  seems  to  have  been  the 
practice  for  the  lord  steward  to  cause  as  many  temporal  lords  to 
be  summoned  as  he  thought  fit ;  and  for  the  lords  so  summoned 
alone  to  pass  on  the  trial.  But  this  is  remedied  by  that  statute, 
set  forth  more  at  large  in  the  next  section. 

(6)  Ab.  F.  Cor.  Sect.  8.  It  is  agreed,  that  at  a  trial  before  the  house  of  peers, 
34.  cited  S.  P.  every  temporal  lord  who  has  a  right  to  vote  in  that  house  has  a 
C.  153.  •  1^1-  ^Q        g  ^j^  gy^j^  j.,,j^l      gm-  jt  ig  sai(j  in  ti^e  Year  Book  of 

Brook,  m a  note      ^  t^  ■,     ^  ^    ^i^     ■,      ^      ^  i  •   -i     r  •  t 

of  the  same  case,  10  Ed.  4.  6.  (b)  pi.  17.  that  upon  the  trial  of  a  peer  in  parhament, 
Corone,  153.       the  bishops  shall  make  a  procurator,  because  they  cannot  con- 
says,  that  they  sent 
shall  make 
proxies.     Sir  Edward  Coke,  3  Inst,  31.  says,  ftat  they  must  withdraw  and  make  their  proxies. 
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sent  to  the  death  of  a  man  :  but  this  is  (c)  said   to  be   wholly  (f)  See  Bishop 
grounded  on  a  canon  not  in  force  at  this  day.     Neither  do  I  find  t^.^'jilfi^^p.^g  ju. 
any  precedent  wherein  they   have  been  excluded   against  their  risdictioninCri- 
conscnt,  or  have  withdrawn  themselves  without  a  protestation  of  mmal  Cases,  c.2, 
their  right,  or  making  a  proxy  ;  (d)  and  the  judgment  against  the  Armnnent^c^p 
Spencers  was  expressly  reversed  for  this  reason  among  others,  10,11. 
because  the  bishops  were  not  present ;  and  in  the  precedents  (d)  Fost.  24R. 
chiefly  insisted  on  of  the  other  side,  it  is  not  expressly  said  that 
they  were  not  present,  and  it  doth  not  clearly  appear  but  that 
they  might  be  included  under  the  word  "  peers." 

However,  it  hath  been  always  (e)  admitted  that  they  have  a  (0  See  Hunt's 
right  to  vote  in  a  bill  of  attainder :  also  in  the  Earl  of  Danby's  Ri^SiTrfBishops 
case,  they  were  adjudged  (J')  by  the  house  of  lords  to  have  a  &c.c.  12.  and 
right  to  vote  in  questions  previous  to  the  trial  of  a  peer,  though  Stlllingflect,  Of 
this  was  strongly  opposed  by  the  house  of  commons.  And  rildiction  m  Ca- 
their  right  to  vote  at  the  trial  itself,  if  they  think  fit,  seems  fully  pital  Cases,  c.i. 
implied  in   7  Will.  3.  c.  3.  which  enacts,  "  That   upon  the  trial  s.s.andc.s. 

u     c  r      ^  •        •   •  n  ^u  (/)  2  State  Tr. 

"  ot  any  peer  or  peeress  for  treason  or  misprision,  ail  the  peers  ^-^^ 
**  who  have  a  right  to  sit  and  vote  in  parliament  shall  be  sura- 
'*  moned  twenty  days  at  least  before  every  such  trial,  to  appear 
*'  at  every  such  trial,  and  that  every  peer  so  summoned  and 
*'  appearing,  shall  vote  at  the  trial ;  every  such  peer  first  taking 
^'  the  oaths  of  allegiance  and  supremacy,  and  subscribing  and 
**  repeating  the  declaration  against  popery." 

As  to  the  Third  Point,  vi-Z.  What  persons  are  to  be  thus  tried. 

Sect.  9.  It  is  (g)  agreed,  that  no  lord  of  any  (h)  other  country,  (g)  2  Inst.  48. 
or  even  of  (i)  Scotland,  before  the  union  under  Queen  Anne,  or  Co  rtf^i56 
of  (^')  Ireland,  (1)  nor  the  son  and  heir  (/)  apparent  of  any  peer,  (h)YkieF. 
or  any  other  man  whatsoever  who  is  not  at  the  time  a  lord  of  Brief,  473. 
parliament,  hath  any  right  to  such  a  trial  in  this  kingdom ;  but  ^  Nosme^de 
that  every  lord  of  parliament  hath  a  right  to  such  a  trial  (m)  by  Dignity,  49. 
virtue  of  that  clause  in  Magna  Charta,  ch.  29.  "  Nee  super  eum  (0  9  Coke,ii7. 
ibimus,  nee  super  eum  mittemus,  nisi  per  legale  judicium  parium  Jl^^  ^^  ^^^*  ^' 
suorum  vel per  legem terra.^*  B.Nosme de 

Dignity,  29. 
(/c)  Vide  sup.  c.  25.  s.  50.    (l)  B.  Treason,  2.     (n)  Such  trial  is  said  to  be  very  ancient.  2  Inst.  45.  50. 

Sect,  10.  It  is  recited  by  20  Hen.  6.  c.  9.  to  have  been  a  doubt 
in  the  law  of  England  how  ladies  of  great  estate  in  respect  of  their 
husbands,  peers  of  the  land,  married  or  sole,   that  is   to   say, 
duchesses,  countesses,  or  baronesses,  shall  be  put  to  answer  and 
judged  upon  indictments   of  treasons  and  felonies,  because  they 
are  not  mentioned  in  the  said  statute  of  Magna  Charta,  ch.  29. ; 
and  thereupon,  to  put  out  such  doubts,  (o)  it  is  declared,  "  That  (o)  2  Inst.  45. 
"  such  ladies  so  indicted  of  any  treason  or  felony,  whether  they  ^^-  ""^  ^^^  *^^ 
"  be  married  or  sole,   shall  thereof  be  brought  to  answer,  and  KinVs^on's  case, 
"judged  before  such  judges  and  peers  of  the  realm,  as  peers  of  ii  State  Trials. 
"  the  realm  should  be,  if  they  were  indicted  or  impeached  of  such 
**  treasons  or  felonies." 

Sect.  11.  It  seems  agreed,  (;>)   that  a  queen,  the  king's  con-  0>)  2  Inst.  50. 

^^^^*  Juris.  33.' 

(1)  That  is  before  the  Union  with  Ireland,  but  now,  by  tlie  Act  of  Union,  tlie  representative  peers  of 
Ireland  have  a  ti\^\it  to  vote. 
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sort,  and  also  a  queen  dowager,  whether  she  continue  sole  after 
the  king's  death,   or  take  a  second   husband,  be  he  a  peer  or  a 
commoner;  and  also  all  peeresses  by  birth,  whether  they  be  sole 
tions  to  Uienext  ^^  ^9^  married  to  peers  or  commoners  ;  and  also  all  marchionesses 
letter.  and  viscountesses  are  intitled  to  a  trial  by  the  peers,  though  none 

(r)  2  Inst.  50.  of  them  be  expressly  mentioned  in  this  act,  or  in  Magna  Charta. 
6Coke'53.  ^^^^  ^^  ^^  ^^^  agreed,  that  a  peeress  by  marriage  loses  her  dignity 
Dyer,  79.  by  marrying  a  commoner. 

(s)  S.  P.  C.  152.  Sect,  \2.  It  is  said  by  (s)  Staundforde  and  (i)  Coke,  that  those 
(t)  3  Inst.  30.  who  are  lords  of  parliament  not  in  respect  of  their  nobility,  but 
I3ut  in  F.  Cor.  Qf  their  barouies  which  they  hold  of  the  crown,  as  bishops  now 
niitted  that  a  ^^»  ^"^  Some  abbots  and  priors  {u)  did  formerly,  are  not  within 
bishop  shall  be  the  intent  of  Magna  Charta  to  be  tried  by  the  peers.  And  (x) 
tried  by  the  Selden  seems  clear,  that  this  is  the  only  privilege  which  bishops 
propeVfor^such  ^^^^  "^^  ^"  common  with  other  peers.  And  those  who  seem(  y) 
trial ;  and  B.  most  for  the  contrary  opinion  admit  that  the  law  hath  been  ge- 
Trial,  142.  ates  nerally  so  taken.  Neither  do  they  produce  any  precedent  where 
Chall.  iiX  ^  bishop  or  abbot  has  been  tried  by  the  peers  upon  a  commis- 
wherein  he  says  sioii ;  but  ou  the  Contrary  admit  that  there  are  (z)  two  precedents 
'h^^K-^i^^^*^'^  of  their  being  tried  by  the  country.  And  it  is  said  by  (a)  others, 
shall  be  tried  by  ^^^^  there  are  divers  precedents  of  this  kind;  yet  Selden,  with 
the  peers;  but  his  utmost  diligence,  seems  able  to  produce  but  two  which 
this  is  mistaken,  clearly  and  fully  come  up  to  his  point,  viz.  those  of  Archbishop 
suchop1nk)ii°  Cranmer  and  Bishop  Fisher.  However  it  seems  to  be  (//) 
there  holden.  agreed,  that  while  the  parliament  is  sitting  a  bishop  shall  be  tried 
(u)  Co.  Lilt.  97.  by  the  peers. 

Fuller's  Ch.  His-     ''  ^ 

tory,b.6.  f.  29^.  (x)  Selden  of  Baronage,  152.  Titles  of  Honour,  1st  edit.  p.  347.  (y)  Hunt's  Ar- 
gument for  the  Bishops'  Right  in  Capita!  Cases,  ch.  1 8.  Gibs.  Codex,  154.  Stilliugflcet,  Of  the  Bishops* 
Jurisdiction  in  Capital  Cases,  c.  4.  (s)  B.  Tr.  142.  See  Hunt's  Argument,  c.  18.  and  Stillingfleet,  Of 
the  Bishops'  Jurisdiction  in  Capital  Cases.  («)  S.  P.  C.  153.  Seld.  Baron.  142  to  155.  Vide  3  Inst.  30. 
(h)  See  Hunt's  Argument,  c.  18.  Trials  per  Pais,  c.  2.  par.  8.  1  State  Trials,  374.  Stillingfleet,  Of  the 
13ishop3'  Jurisdiction  in  Capital  Cases.     B.  Abr.  Trial,  142.  contrary. 

As  to  the  Fourth  Point,  viz.  As  to  what  crimes  a  peer  is 
to  be  tried  by  his  peers. 

(c)  3  Inst.  30.         Sect.  13.  I  take  it  to  be  (c)  agreed,   that  he  has  a  right  to  be 

2  l»st.  40.  so  tried  upon  an  indictment  of  treason   or  felony,  {d)  whether 

1  Bulst!  198.  s^^c^^  treason  or  felony  be  made  such  by  the  common  law  or  by 

(rf)S. P. C.  158.  statute;  and  also  upon  an  indictment  for  a  misprision  of  treason 

1  Bulst.  198.  or  felony  ;  but  it  (e)  seems,  that  regularly  he  is  to  be  tried  by  the 
books  above  country  for  all  other  crimes  out  of  parliament,  as  {f)  prccmunire^ 
cited.  {g)  riot,  {h)  seducing  a  voung  lady  from  her  parents  in  order  to 

2  State  Tr.  3.  debauch  her,  &c. 

F.  Corone,  161. 

(/)  1  Bulst.  198, 199.      3  Inst.  30.      12  Coke,  93.       {g)  3  State  Trials,  79.       Qi)  3  State  Trials,  52. 

13  Coke.  93. 

As  to  the  Fifth  Point,  viz.  Upon  what  suits  and  pleas   a 
peer  is  to  be  tried  by  his  peers. 

...  ^^  J.J  Q  Sect.  14.  It  hath  been  (i)  adjudged,  that  he  shall  not  be  so 
F. Corone' 34.  tried  Upon  an  appeal  of  felony,  but  only  upon  an  indictment; 
B.  Corone,  153.  and  the  reason  given  for  it  is,  that  those  words  in  Magna  Charta, 
^  lnst^49^^       eh.  2f>.  tiec  super  eum  ibirnus,  &c.  are  to  be  intended  only  of  the 

3  Inst.  30.  suit  of  the  king,  and  not  of  the  suit  of  the  subject. 
Rastal,  50. 

Sect. 
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Sect.  15.    Also    it  hath  been  (A:)  adjudged,  and  appears  from  (fc)3Inst.26.28 
constant  (/)  experience,  that  neither  tiie  said  clause   of  Magna  (Ai^Ji.  4.'i. 
Charta,  nor  any  other  law,  privileges  a  peer  from  being  indicted  3  State  Tr.  52. 
by  a  grand  jury   of  commoners  either  in   the  king's   bench,  or  79.  657.951. 
before  commissioners  of  oyer,  or  the  coroner,  &c.  Skhmer,  683. 

Sect.  16.  Also  it  seems  (m)  to  be  clear,  that  if  a  peer  absent  2inst.49. 
himself,  and  cannot  be  found,  he  may  be  outlawed  per  judicium 
coronatoriim,  8cc. 

Sect.  1 7.  Also  it  is  said,  that  the  court  of  king's  bench  may 
allow  a  in)  pardon  pleaded  by  a   peer  to  an  indictment  in  that  Q^^  0^  i„st.  49, 
court ;  but  that  it  cannot  receive  either  his  plea  of  not  guilty,  or 
confession,   but  only  the  lord  steward  on  an  arraignment  before 
the  lords. 

Sect.  18.  It  seems  clear,  that  if  a  peer  be  (0)  attainted  of  treason  ^^^  ^  u  7  22, 
or  felony,  lie  may  be  brought  before  the  king's  bench  and  de-  23. 
manded,  what  he  has  to  say  why  execution  should  not  be  awarded  Treas°Jn"i8^^^' 
against  him  ?  And  if  he  plead  any  matter  to  such  demand,  his  p  Corone,  49. 
plea  shall  be  discussed,  and  execution  awarded  by  the  said  court, 
upon  its  being  adjudged  against  him.  (1) 

As  to  the  Sixth  Point,  viz.  Whether  a  peer  can  waive  a  trial 
by  his  peers. 

Sect.  19.  It  hath  been  {p)  adjudged,  that  if  a  peer,  on  an  ar-  (p)iRush.part 
raignment  before  the  lords,  refuse  to  put  himself  upon  his  peers,  f-  f-  94.^ 
he  shall  be  dealt  with  as  one  who  stands  mute  ;  for  it  is  as  much  Keknee,  57. 
the  law  of  the  land,  that  a  peer  be  tried  by  his  peers,  as  a  com-  Yet  there  is  said 
moner   by  commoners.     Yet  if  one  who  has   a  title  to  peerage  5°  ^^  ^  record 
be  indicted  and  arraigned  as  a  commoner,  and  plead  not  guilty,  thatT.Ldl' 
and  put  himself  upon  his  country,   it  hath  been  {q)   adjudged,  Berkley  put 
that  he  cannot  afterwards  suggest  that  he  is  a  peer,  and  pray  a  inmselfonhis 

,   •   I  ,       1  •  °°  *  i       ./  country,  and 

trial  by  his  peers.  ^^^  trk^  by  a 

jury  of  knights.    (5)  Daiison,  16. 

As  to  the  Seventh  Point,  viz.  In  what  manner  the  peers 
may  require  the  opinion  of  the  lord  steward,  or  of  the  judges. 

Sect.  20.    It  was  (r)  resolved  by  all  the  judges  in  the  Lord  (r)  3  Inst.  29, 
Dacre's  case,  who  was  tried   by  commission,  that  no  question  so. 
ought  to  be  asked  of  the  lord   steward  or  of  the  judges  in  the  ^V'*n<T^^^7 
absence  of  the  prisoner.     And  it  was  (s)  adjudged  by  the  lord  3St.  Tr.679. 
steward,   in  the  Earl  of  Warwick's  case,  who  was  tried  by  the  (.s)4St.Tr.38i. 
house  of  peers  in  parliament,  that  no  question  ought  to  be  asked 
of  the  judges  in  the  absence  of  the  prisoner.     But  in  the  Lord 
Audley's  case,  who  was  tried  by  commission,  the  lords  triers,  {t)  (t)  2  Rush.  p.  2. 
after  they  were  withdrawn,  consulted  with  the  lord  chief  justice  f- 101. 
four  s'everal  times,  and  also  sent  to  consult  with  the  lord  steward.  ^    **   ^''^  ^' 

Yet 

(l)   In  the  case  of  Earl  Ferrers,  April  17, 1760,  before  such  execution  done,  that  a  new  time  may 

it  was  determined  by  all  the  judges,  tliat  a  peer,  in-  be  appointed  for  the  execution,  either  by  the  high 

dieted  of  felony  and  murder,  and  tried  and  con-  court  of  parliament  before  which  such  peer  shall 

victed  thereof  before  the  lords  in  parliament,  ought  have  been  attainted,  although  the  office  of  high 

to  receive  judgment  for  the  same  according  to  the  steward  be  determined,  or  by  the  court  of  king's 

provisions  of  25  Geo.  2.  c.  37,  (vide  inl'ra,  c.  51.  bench,  the  parliament  not  then  sitting,  and  the  re- 

s.  10.)     And,  secondly,  supposing  the   day   ap-  cord  of  the  attainder  being  properly  removed  ilito 

pointed  by  the  judgment  for  execution  should  lapse  that  court.     Foster,  139. 
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(u)  Kelj.  54.      Yet,  notwithstanding  this  precedent,  the  judges  (m)  resolved  in 
I^^'^SJ"^'"'     ^^^^  ^^^^  Morley's  case,  who  was  likewise  tried  by  commission, 
"  '     ''•  that  if  after  the  lords  were  withdrawn  they  should  send  for  any 

.  of  the  judges  to  desire  their  opinions  on  a  point  in  law,  and  the 
lord  steward  should  permit  them  to  go,  they  would  tell  the  lords, 
if  they  should  ask  them  any  question,  that  they  Avere  not  to  give 
any  private  opinion  without  conference  with  the  rest  of  the 
judges,  and  that  openly  in  court.  But  they  resolved,  that  if  the 
lord  steward  should  ask  them  any  question  in  open  court,  though 
in  the  absence  of  the  prisoner,  they  would  answer  it,  because 
they  are  called  to  assist  the  court,  and  the  demand  of  any  ques- 
tion in  such  case  is  to  be  referred  to  the  discretion  of  the  lord 
steward. 


(x)  3  State  Tr. 
679. 


Sect,  21.  When  a  peer  is  tried  before  the  house  of  peers  in 
parliament,  the  lord  steward  (x)  withdraws  with  the  rest  of  the 
lords,  and  consults  with  them. 


As  to  the  Eighth  Point,  ziz. 
adjourned. 


Whether  the  court  may  be 


Sect.  22.  It  is  agreed,  (^)  that  where  a  peer  is  tried  by  the 
house  of  lords  in  full  parliament,  the  house  may  be  adjourned  as 
often  as  there  is  occasion,  and  the  evidence  taken  by  parcels. 

Sect.  23.  Also  it  hath  been  {z)  adjudged,  that  where  the  trial 
is  by  commission,  the  lord  steward,  after  a  verdict  is  given,  may 
take  time  to  advise  upon  it,  and  that  his  office  continues  till  he 
has  given  judgment. 

Sect.  24.  Also  it  was  (a)  said  to  have  been  agreed  by  the 
judges  in  the  Lord  Dacre's  case,  that  on  such  a  trial  the  court 
might  be  adjourned  ;  and  that  if  the  lords  triers  did  not  agree,  it 
was  holden  by  some  they  ought  to  be  kept  together  all  night,  and 
by  others  that  they  might  go  to  their  several  houses. 

Sect.  25.  But  it  is  said,  {b)  that  there  is  no  precedent  of  the 
lords  triers  ever  having  separated  upon  a  trial  by  commission, 
after  the  evidence  has  been  given  for  the  king. 

(c)  3  Inst.  30.  Sect.  26.  And  it  is  said  to  have  been  (c)  resolved  by  all  the 
in  the  margin,  judges  in  the  case  of  the  Duke  of  Norfolk,  that  the  peers  in 
such  Case  must  continue  together  till  they  agree  to  give  verdict, 
(fZ)3St.Tr.677  and  the  like  was  (d)  adjudged  by  the  lord  steward  in  the  Lord 
to  680.  Delamere's  case.  (1) 


(y)  2  St.  Tr. 
954. 

3  St.  Tr.  677  to 
680. 

Foster,  143. 
(z)  Rush.  p.  2. 
f.  95. 

1  St.  Tr.  265. 
But  Moor,  622. 
seems  contrary. 
Foster,  140. 
(a)  Kely.  57. 
But  Moor,  622. 
in  a  report  of 
tlie  yery  same 
case,  it  is  said 
that  the  contrary 
was  holden. 

(J,)  3  St.  Tr.678. 
But  see  Moor, 
622. 


(l)  During  a  trial  before  the  house  of  peers  in 
parliament,  every  peer  present  on  the  trial  is  to 
judge  both  of  the  law  and  the  fact,  Foster,  142. ; 
and  a  lord  high  stewai'd  is  usually,  though  not  ne- 
cessarily, appointed,  rather  in  the  nature  of  a 
speaker  to  regulate  the  proceedings,  than  as  a  judge. 


Foster,  145.  But  in  the  court  of  the  high  steward, 
which  is  held  in  the  recess  of  parliament,  he  alone 
is  judge  in  all  points  of  law  and  practice,  and  the 
peers  triers  are  merely  judges  of  the  fact.  Fos- 
ter, 142. 
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CHAP.  XLV. 
OF  TRIAL  BY  BATTLE.  (1) 

A  TRIAL  by  battle,  at  the  (a)  defendant's  choice,  is  allowable  (a)  Finch,  421. 
in  appeals  (b)  of  treason  before  the  constable  and  marshal,  and  Jj^^'  ^'/^^«4 
in  appeals  (c)  of  felony,  whether  by  appellants  or  (d)  approvers,     s.  27.' 

Tr.  per  Pais, 
c.  2.  8.  19.        (b)  Vide  c.  23.  s.  29.      Crompton,  Jur.  82.  b.  88.      13.  Battle,  15.       (c)  Rastal,  50. 
C.  Eliz.  69.    Dyer,  120.     S.  P.  C.  176.       (d)  Rastal,  42.     S.  P.  C.  178.     9  Coke,  31. 

Sect.  2.  For  the  manner  of  waging  battle  in  an  appeal  of 
treason,  being  according  to  the  civil  law,  I  shall  refer  to  Rush- 
worth's  Collections,  part  2.  volume  1.  folio  112  to  128. 

Sect.  3.  When  an  appellee  of  felony  wages  battle,  he  pleads  (e)  0)  C.  Eliz.  62. 
that  he  is  "  not  guilty,  and  that  he  is  ready  to  defend  the  same  §^.^^'120  ^^* 
"  by  his  body,"  and  then  {/)  flings  down  his  glove  ;  and   if  the  9  h.  4. 3. 
appellant  will  join  battle,  he  replies,  "  That  he  is  ready  to  make  (/)  S.  P.  C. 
"  good  his  appeal  by  his  body  upon  the  body  of  the  appellee,"  p^Corone  38". 
and  takes  up  the  glove  :  and  then  the  appellee  lays  his  (g)  right  1  h.  6. 6.' 
hand  on  the  book,  and  with  his  left  hand  takes  the  appellant  by  (^)  B.  Bat.  1.6. 
the  right,  and  (A)  swears  to  this  effect,  "  Hear  this,  thou  who  j/^^s^^/g*  ^ 
**  callest  thyself  John  by  name  of  baptism,  that  I  who  call  my-  17  Edw.  3.  2. 
"  self  Thomas  by  the  name  of  baptism,  did  not  feloniously  mur-  Britton,  41. 

"  der  thy  father  W.  by  name  (on  the  —  day  of in  the  year  f^^p^la^'b  1 

'*  of at  B.)  as  you  surmise,  nor  am   any  way  guilty  of  the  c.  3, 4.  s. '28^  29, 

"  said  felony;  so   help  me  God;"   and  then  he  shall   kiss  the  9H.  4.3. 
book  and  say,  **  and  this  I  will  defend  against  thee  by  my  body,  ^  Bair^i  6 
*' as  this   court  shall  award."     And  then  the  appellant  lays  his  17  Edw.  3.  2. 
right  hand  on  the  book,  and  with  his  left  hand  takes  the  appellee  Britton,  41. 
by  the   right,   and  swears  to  this   effect,  **  Hear  this,  thou  who  Bracto^n,  b.  3.  c. 
"  callest  thyself  Thomas  by  the  name  of  baptism,  that  thou  felo- 

"  niously  (on  the  —  day  of in  the year  of at  B.) 

"  didst  murder  my  father  W.  by  name  ;  so  help  me  God ;"  and 
then  he  shall  kiss  the  book  and  say,  **  and  this  I  will  prove 
"  against  thee  by  my  body,  as  this  court  shall  award." 

And  then  the   court  shall  {i)  appoint  a  day  and  place  for  the  (j)  Rastal,  42. 
battle,  and  in  the  mean  while  the  appellee  shall  be  kept  in   the  S.  P.  C.  iVs. 
(k)  custody  of  the  marshal,  and  the  appellant  shall  And  (/)  sure-  ^^^fj^^^'}*'  ^' 
ties  to  be  ready  to  flght  at  the  time  and  place,  unless  he  be  an  Ra^si^al!  12.* 
approver,  in  which  case  {m)  he  shall  also  be  kept  by  the  marshal.  9  H.  4.  3. 

S.  P.  C.  170, 
B.  Batt.  1.      F.  Corone.  78.  HI.       (I)  Fltta,  b.  1.  c.  34.  s.  28.      9  H.  4.  3.      17  Assize,  1.      S.  P.  C. 
178.     F.  Corone,  78.  111.     B.  Battle,  1.6.      17  Edw.  3.  2.     Bracton,  b.  3.  c.  21.  s.  3.  says,  that  both 
parties  shall  be  kept  in  custody.       (wi)  Rastal,  42. 

And  the  (n)  night  before  the  day  of  battle,  both  parties  shall  ^^^^^'  ^  ^' 
be  lu-raigned  by  the  marshal,  and  shall  be  brought  into  the  field  (0)  pfeta,  b.  1. 
before  tlie  (0)  justices  of  the  court  where  the  appeal  is  depending,  c.  34.  s.  30, 31. 

^  ^  ^f  Dyer,  301. 

^^  B.  Batt.  15. 
S.  P.  C.  177,  178.     Bracton,  b.  3.  c.  21.  s.  4,  5.     Britton,  40.     Con.  37  H.  6.  20. 

(1)  Trial  by  battle  cannot  now  take  place  since  the  abolition  of  appeals  by  Sp  Geo.  3.  c.  46. 
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(p)  Britton,  41.  at  the  rising  of  the  sun,  (p)  bare-headed,  and  bare-legged  from 
^illant's^head'*  ^^^^  ^"^^  downwards,  and  bare  in  the  arms  to  the  elbows,  and 
shall  be  covered,  armed  only  with  bastons  an  ell  long,  and  four-cornered  targets, 
9  H.  4.  3.  and  before  they  engage  they  shall  both  take  this  (q)  oath,  "  Hear 

vid^TH  6*6  *'  ^'^^'^  ye  justices,  that  I,  A.  B.  have  neither  eat  nor  drank,  nor 
7.  '  '  '    «  done  any  thing  else,  nor  any  other  for  me,  by  which  the  law  of 

Djer,  301*         "  God  may  be  depressed,  and  the  law  of  the  Devil  exalted." 

(q)  Fleta,  b.  1.  ^ 

c,  34.  s.  30.    Bracton,  b.  3.  c.  21.  s.  4.     Britton,  f.  40. 

(r)  Fieta,  b.  1.  And  then  after  (r)  proclamation  for  silence  under  pain  of  im- 

(s^S  F^c'i7Q  P^isonment  for  a  year  and  a  day,  &c.  they  shall  begin  the  combat; 

b.  *  wherein  if  the  appellee  be  so  far  vanquished  that  he  cannot  or 
See  where  this  will  not  fight  any  longer,  he  may  be  adjudged  to  be  (s)  hanged 
isdone^accord-  immediately;  but  if  he  can  maintain  the  light  till  the  stars  appear, 
35.  '  *  he  shall  have  (0  judgment  to  go  quit  of  the  appeal.  And  if  the 
F.  Corone,  6.  appellant  become  recreant,  that  is,  a  crying  coward  or  craven,  the 
Bract'on"b  1^  appellee  shall  not  only  recover  his  damages,  but  may  also,  as  it 

c.  si.s.'e.  '  (w)  seems,  plead  his  acquittal  in  bar  of  a  subsequent  indictment 
(0  Trials  per  or  appeal,  and  the  appellant  (x)  shall  for  his  perjury  lose  his 
3  Tii'st'^^^i^  ■*  '  liberam  legem.  Yet  if  there  be  other  appellees  in  the  same  appeal, 
Fleta,  bT  i.e.  it  hath  been  adjudged,  (j/)  that  it  shall  still  stand  in  force  against 
34.  s.  32.  them.     But  for  these  matters  I  shall  refer  to  ch.  24.  sect.  24. 

Bracton,  b.  3. 

c.  21.  s.  5.    (u)  Sup.  c.  23.  s.  140.  and  c.  35.  s.  6.     F.  Cor.  98.     Fleta,  b.  1.  c.  34.  s.  32.    (x)  3  Inst. 

221.     Co.  Litt.  6.      (y)  F.  Corone,  98. 

(s)  Finch,  421,  Sect.  4.  Li  appeals  each  party  must  fight  in  proper  {z)  person, 

9^C  k    ''I  ^"^  "^^  ^^  champions.     And  therefore  if  the  appellant  be  under 

3  Inst. '221!  an  apparent  disability  of  fighting,  as  being  a  {a)  woman,  or  in  {b) 

riowdcn,  355.  holy  orders,  or  under  (c)  age,  or  of  the   age  of  {d)  sixty,  (e)  or 

irials  per  Pais,  maimed,  ov  {f)  blind,  he  may  counterplead  the  wager  of  battle, 

(a)keilway,  and  compel  the  appellee  to  put  himself  upon  his  country,     (g) 

120.  Also  if  an  appellant  become  blind  by  the  act  of  God  after  he  has 

Fleta,  b.  I.e.  waged  battle,  the  court  will  discharj^e  him  of  the  battle;  and  iu 

34  sect.  25.  "...  ~ 

S.  P.  C.  180.      such  case  it  is  iji)  said,  that  the  appellee  shall  go  free. 

(b)  Britton,  40. 

(c)  Kcilway,  120.  Finch.  423.  F.  IJroit,  3.  S.  P.  C.  60.  180.  22  Ed.  4.  20.  Fieta,  b.  1.  c.  34. 
s.  25.  (rf)S.  P.  C.  60.  180.  F.  Corone,  385.  22  Ed.  4.  20.  Trials  per  Pais,  c.  2.  s.  19.  Fleta,  b. 
1.  c.  34.  s.  25.  (e)  Finch,  423.  F.  Corone,  230.  268.  S.  P.  C.  180.  22  Edw.  4.  20.  Trials  per 
Pais,  c.  2.  s.  19.  Fleta,  b.  1.  c.  34.  s.  25.  (/)  F.  Droit,  57.  3  Inst.  158, 159.  {g)  F.  Droit,  57. 
3  Inst.  158,  159.       (h)  3  Inst.  l58,  159. 

S.  P  C^'iS!^  ^^^^'  ^'  ^^^^  ^^  ^  ^')  P^^^  ^^  ^^^  realm,  and  much  more  if  the 

Plowden,  335.  J'ing  bring  an  appeal,  the  defendant  shall  not  be  admitted  to  wage 
Fleta,  b^  1.  c.      battle,  by  reason  of  the  dignity  of  the  persons. 

(fc)  S.  P.C.I80.  Sect.  6.  Also  the  citizens  of  London  have  a  special  (A;)  privilege 
by  charter,  that  in  appeals  brought  by  any  of  them,  there  shall  be 
no  wager  of  battle. 

(l)  Finch,  422,        ^^ct.  1.  Also  any  plaintiff  may  counterplead  a  wager  of  battle, 

423.  by  alleging  such  matters  against  the  defendant  as  induce  a  violent 

S.  P.  C.  179.  presumption  of  guilt;  as  in  an  appeal  of  robbery,  by  shewing  (/) 

125  ^44^57.  ^^^^  ^^^  defendant  was  taken  with  the  manner,  8cc. ;  and  in  an 

230.  268.  375.  appeal  of  death,  that  he  was  found  lying  upon  the  deceased  (m) 

4 Assize,  1.  W\t\\  a  bloody  knife  in  his  hand;  and  in  any  appeal,  by  shewing 
22  Ed.  4.  19.  ^  ^  J    vv      >     J  = 

B.  Battle,  5,  7.  "*^^ 

B.App.ll4.     20H.  7.  B.pl.  18.     Vide  sup.  c.  15.  s.  41.     (to)  Finch,  422.     S.  P.  C.  179.     F.  Cor.  411. 
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that  the  defendant  being  under  an  arrest  for  the  crime  charged 
against  him,   (//)  brake  the  prison,   or  (o)  escaped,  unless  such  (n)  Finch,  422. 
breaking  or  escape  be  {p)  pardoned.     For  the  law  will  (q)  not  ^'F'^'  ^-^^ 
oblige  a  plaintiff  to  make  good  his  accusation  in  so  extraordinary  Hobart  82.* 
a  manner,  when  in  all  appearance  he  may  prove  it  in  the  ordinary  F.  Corone,  154. 
way.     It  is  also  a  good  counterplea  of  battle,  that  the  defendant  V^^'  ^^^*  ^^^• 
hath  been  (r)  indicted  for  the  same  fact,  unless  the  indictment  (o)  Finch,  422. 
were  insufficient.  Hobart,  82. 

S.  P.  C.  80. 
B.  Battle,  3.     F.  Coi-onc,  164.  251.     (p)  S.  P.  C.  100.     Ilobait,  82.     F.  Corone,  154. 281.     B.  Bat.  3. 
1  Assize,  3.        (q)  Trials  per  Pais,  c.  2.  s.  19.        (r)  Finch,  422.      22  Edw.  4.  19.      B.  Battle,  7. 11. 
Appeal,  114.     2QEdw.  4.  6.     Rastal,  50. 

Sect.  8.  It  is  enacted  by  6  Rich.  2.  that  the  defendant  shall  not 
be  received  to  wage  battle  in  an  appeal  of  rape. 


CHAP.  XLVL 

OF  EVIDENCE. 

As  to  the  nature  of  evidence,  so  far  as  it  more  particularly  con- 
cerns criminal  cases,  I  shall  consider  the  following  points : 

1 .  In  what  cases  the  evidence  must  be  given  in  the  presence 
of  the  prisoner. 

2.  How  many  witnesses  are  required  in  criminal  cases. 

3.  In  what  cases  the  deposition  of  witnesses  out  of  court  may 
be  allowed  as  evidence. 

4.  In  what  cases  the  confession  of  the  defendant  may  be  giveii 
in  evidence. 

5.  Of  parol  evidence ;  and  how  far  hearsay  shall  be  admitted. 

6.  Of  written  evidence  ;  and  whether  similitude  of  hands  shall 
be  admitted. 

7.  How  far  it  is  necessary  for  the  evidence  to  be  the  best  that 
the  thing  will  admit  of. 

8.  Whether  husband  and  wife  may  be  witnesses  for  or  against 
one  another. 

9.  Whether  a  judge  or  juror  may  be  a  witness. 

10.  Whether  a  counsel  or  attorney  may  be  a  witness. 

IL  How  far  an  accomplice  may  be  a  witness. 

12.  Whether  a  person  attainted  or  convicted  shall  be  a  wit- 
ness. 

13.  How 
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13.  How  far  an  interested  person  may  be  a  witness. 

14.  How  far  religious  sectaries  may  be  witnesses. 

15.  How  far  infants,  aliens,  and  persons  deaf  and  dumb,  may 
be  witnesses. 

16.  In  what  manner  witnesses  are  to  give  their  evidence. 

17.  In  what  manner  witnesses  are  compellable  to  attend. 

18.  In  what  cases  witnesses  may  be  allowed  their  expenses. 

19.  What  evidence  maintains  an  indictment. 

£0.  What  may  be  given  in  evidence  on  the  part  of  the  defen- 
dant. 

21.  In  what  cases  the  character  of  witnesses  may  be  supported 
or  impeached. 

22.  Whether  a  bill  of  exceptions  to  evidence  lies  in  criminal 
cases. 

As  to  the  First  Point,  viz.  In  what  cases  the  evidence  must 
be  given  in  the  presence  of  the  prisoner. 

4St.Tr.  277.  Sect.  1.  It  is  a  settled  rule,  that  in  cases  of  life  no  evidence  is 

^^^'  to  be  given  against  a  prisoner  but  in  his  presence. 

As  to  the  Second  Point,  viz.  How  many  witnesses  are  re- 
quired in  criminal  cases  :  I  shall  inquire, 

1.  How  many  witnesses  are  required  in  treason. 

f  2.  How  many  on  an  indictment  for  perjury. 

As  to  the  first  particular,  viz.  How  many  witnesses  are  required 
in  treason. 


Sect.  2.  Having  already  endeavoured  to  shew  that  the  common 
(a)  Ante,  c.  25.  law  did  (a)  not  require  any  certain  number  of  witnesses  for  the 
/Iwu*  e  11  trial  of  any  crime  whatsoever,  I  shall  only  add  in  this  place,  that 
ing  autlwrities,  it  seems  to  have  been  the  more  prevailing  opinion,  that  1  Edw.  6. 
3  Inst.  26.  c.  12.  and  5  and  6  Edw.  6.  c.  11.  which  required  two  witnesses 

?HaIe^296^tf '  ^"  treason,  were  not  repealed  by  1  and  2  Philip  &  Mary,  c.  10. 
306.    '  (b)  which  ordered  that  all  trials  of  treason  should  be  according  to 

2  Hale,  286.  the  course  of  the  common  law ;  and  therefore  that  it  was  still 
i4^4T7r"i77  iiecessary  in  all  trials  of  high  treason,  not  concerning  the  coin,  (c) 
.  Kely.  9.  are  ex-  to  have  either  two  witnesses  to  the  {d)  same  overt  act,  or  one 
amined  by  Mr.  witness  to  One,  and  another  (e)  witness  to  an  overt  act  of  the 
232  t*o  So^and  ^ame  kind  of  treason,  or  at  least  one  witness  to  an  overt  act,  and 
in  his  opinion      (/)  another  to  a  material  circumstance  to  prove  it. 

confirm  tlie  as- 
sertion of  Hawkins,  that  the  statutes  of  Edward  the  Sixth  are  not  repealed  by  those  of  Philip  and  Mary. 
See  c.  25.  s.  130  to  146.  (c)  Gilb.  Law  Ev.  153.  2  Stra.  1116.  Cases  in  Cro.  Law,  39.  (d)  Rayin. 
407,  408.  2  St.  Tr,  533.  3  St.  Tr.  688.  (e)  1  St.  Tr.  697.  723,  724.  2  St.  Tr.  317.  695.  785.  829, 
830.  3  St.  Tr.  149.  156.  228.  4  St.  Tr.  86,  87,  88.  117.  Raym.  407,  408.  Kely.  9.  (/)  2  St. 
Tr.  408.  3  State  Trials,  228,  229.  688,  689.  894  to  901.928,  929,  930.  1  State  Trials,  636.  But  1  St. 
Trials,  180,  181.  ic  is  holden  that  circurastantial  evidence  alone  is  sufficient. 

Videcb.  25^  s.         Sect.  3.  But  in  relation  to  these  matters  it  will  be  needless,  at 

Fo^te^  233         ^^^^^  ^^^^  ^^  examine  how  far  these   opinioris  were  reconcilable 

°*  ^^'   '^'^*  with 
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with  the  first  of  Philip  &  Mary,  the  law  seeming  to  be  settled  by 

7  Will.  3.  c.  3.  s.  2.  which   is  express,  "  That  no  person  or  per- 

**  sons  whatsoever  shall  be  indicted,  tried,  or  attainted  of  high 

"  treason,  whereby  any  corruption  of  blood  may  or  shall  be  made 

"  to  any  such  offender  or  otfenders,  or  to  the  heir  or  heirs  of  any 

*'  such  offender  or  offenders,  or  of  misprision  of  such  treason,  but  ^  >,  .     ii 

"  by  and  upon  the  oaths  and  testimony  of  two  lawful  witnesses,  f^{  nortemW 

"  either  both  of  them  to  the  said  overt-act,  or  one  of  them  to  one,  to  the  proof  of 

"  and  the  other  of  them  to  another  overt-act  of  the  same  treason  ^^®  overt-acts 

**  ig) ;  unless  the  party  indicted  and  arraigned  or  tried  shall  wil-  by  onc^wUne^ss. 

"  lingly,  without  violence,  in  open  court,  confess  the  same,  or  Foster, 240. 242. 

"  shall  stand  mute,  or  refuse  to  plead ;  or  in  cases  of  high  treason  Salkeld,  654. 

"  shall  peremptorily  challenge  above  the  number  of  thirty-five  of  VaVghan'sCase, 

"  the  jury."  5  St.  Tr.  17. 

Sect.  4.  And  by  7  Will.  3.  c.  3.  s.  4.  it  is  further  enacted 
"  That  if  two  or  more  distinct  treasons  of  divers  heads  or  kind, 
**  shall  be  alleged  in  one  bill  of  indictment,  one  witness  produced 
"  to  prove  one  of  the  said  treasons,  and  another  witness  produced 
"  to  prove  another  of  the  said  treasons,  shall  not  be  deemed  or 
'*  taken  to  be  two  witnesses  to  the  same  treason  within  the 
"  meaning  of  this  act." 

Sect.  5.    But  it  is  said,  that  the  statute  of  1  Edw.  6.  c.  12.  Foster,  232. 
which,  both  in  petit  and  high  treason,  requires  two  witnesses  238.  240. 
upon  the  indictment  and  at  the  trial,  and  the  5  and  6  Edw.  6. 
c.  11.  which,  in  all  treasons,  requires  that  the  witnesses,  if  living, 
shall  be  examined  in  person  at  the  trial  in  open  court,  are  not 
altered  as  to  petit  treason  by  7  Will.  3.  c.  3. 

Sect.  6.  However  it  was  (h)  agreed  in  Sir  John  Fenwick^s  case,  (^0  4  St.  Tr. 
that  the  information  of  a  witness  taken  upon  oath  before  a  justice  ^^^^  ^^*  ^^ 
of  peace,  being  joined  with  the  evidence  of  one  other  witness  only  Salkeld,  634. 
viva  voce,  could  not,  in  the  ordinary  course  of  justice,  amount  to  Foster,  242. 
sufiicient  evidence  within  the  7  Will.  3.  which  requires  two  wit- 
nesses in  high  treason  ;  and  therefore  it  was  thought  necessary  to 
proceed  in  that  case  by  bill  of  attainder  in  parliament,  whose 
power  can  be  restrained  by  no  rules  but  those  of  natural  justice. 

But  wherever  the  overt-act  of  the  treason  is  the  assassination 
or  killing  of  the  king ;  or  in  any  attempt  upon  his  life,  or  upon 
his  person,  whereby  his  life  may  be  endangered;  the  parties 
may  be  convicted  upon  the  like  evidence  as  if  they  stood  charged 
with  murder. — Vide  vol.  i.  p.  19. 

As  to  the  second  particular,  viz.  How  many  witnesses  are  re- 
quired on  an  indictment  of  perjury. 

On  an  indictment  for  perjury  the  evidence  of  one  witness  is 
not  sufficient  to  convict  the  defendant ;  because  then  there  would 
be  only  one  oath  against  another.  "  To  convict  a  man  of  perjury," 
said  C.  J.  Parker,  in  Queen  v.  Muscott,  (10  Mod.  193.)  "  there 
must  be  strong  and  clear  evidence  and  more  numerous  than  the 
evidence  given  for  the  defendant."  It  does  not  appear  to  be  laid 
down  that  two  witnesses  are  necessary  to  disprove  the  fact  sworn 
to  by  the  defendant ;  nor  does  that  seem  to  be  absolutely  requisite. 

But 
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But  at  least  one  witness  is  not  sufficient,  and,  in  addition  to  his 
testimony,  some  other  independent  evidence  ought  to  be  ad- 
duced. (1) 

As  to  the  Third  Point,  viz.  In  what  cases  the  depositions  of 
witnesses  taken  out  of  court  may  be  read  in  evidence. 

t  Sect.  12.  By  the  statute  1  and  2  Philip  &  Mary,  c.  13.  s.  4. 
"  Justices  of  the  peace,  when  any  person  is  brought  before  them 
"  for  manslaughter  or  felony,  or  suspicion  of  manslaughter  or 
"  felony,  being  bailable  by  law,  shall,  before  any  bailment  or 
"  mainprise,  take  the  examination  of  the  said  prisoner  and  the  in- 
*'  formation  of  them  that  bring  him  of  the  fact  and  circumstances 
'*  thereof;  and  the  same,  or  as  much  as  may  be  material  thereof 
**  to  prove  the  felony,  shall  put  in  writing  before  they  make  the 
"  said  bailment;  which  said  examination,  together  with  the  said 
"  bailment,  the  said  justices  shall  certify  at  the  next  general  gaol- 
'*  delivery  to  be  holden  within  the  limits  of  their  commission." 

fSect.  13.  By  1  and  2  Philip  &  Mary,  c.  13.  s.  5.  '*  Every 
"  coroner  upon  any  inquisition  before  him  found,  whereby  any 
**  person  or  persons  shall  be  indicted  for  murder  or  manslaughter, 
**  or  as  accessary  or  accessaries  to  the  same  before  the  murder  or 
"  manslaughter  committed,  shall  put  in  writing  the  effect  of  the 
"  evidence  given  to  the  jury  before  him  being  material;  and  as 
"  well  the  said  justices  as  the  said  coroner  shall  bind  all  such  by 
"  recognizance  as  do  declare  any  thing  material  to  prove  the  same, 
"  to  appear  at  the  next  general  gaol-delivery,  and  shall  certify  as 
"  well  the  same  evidence  as  the  recognizance  in  writing,  &c." 

t  Sect.  14.  By  2  and  3  Philip  &  Mary,  c.  10.  "  The  said  jus- 
"  tice  or  justices,  before  he  or  they  shall  commit  or  send  such 
*'  prisoner  to  ward,  shall  take  the  like  examination  of  the  prisoner 
**  and  the  information  of  those  who  bring  him,  and  shall  put  the 
*'  same  in  writing  within  two  days  after  the  said  examination,  and 
**  the  same  shall  certify  in  such  manner  and  form,  and  at  such 
**  time  as  they  should  and  ought  to  do,  if  such  prisoner  so  com- 
*'  mitted  or  sent  to  ward  had  been  bailed,  8cc." 

(i)  Kelynge, 55.  f  Sect.  15.  It  seems  (i)  agreed,  that  the  examination  of  an  in- 
Snrn.262, 263.    former  taken  upon  (k)  oath,  and  (/)  subscribed  by  him  either  before  a 

1  Levmz,  180.     r     .  ^       ^   ^.         •   •^-    ^     r  j      .u  •  r  ,         j  ., 

Salkeld  28i.  ^^)  coroner  upon  an  inquisition  or  death  m  pursuance  oi  1  and  2 

2  Keble,  19.  Philip  &  Mary,  c.  13.  or  before  (?«)  justices  of  peace  in  pursuance 
raeC.  Eliz.  of  1  and  2  Philip  &  Mary,  c.  13.  and  2  and  3  Philip  &  Mary, 
Dalton,  c.  Ill,  ^'  ^^'  "po^  ^  (o)  bailment  or  (p)  commitment  for  any  felony,  may 
112,113.  be  given  in  evidence  at  the  trial  of  such  inquisition,  or  of  an  in- 
Ifil^  ^**^'"*  dictment  for  the  same  felony,  if  it  be  made  out  by  oath  to  the 
Sum.  262,  263.  Satisfaction  of  the  court,  that  such  informer  is  (q)  dead,  or  unable 
(0  Sum.  262,  to  (r)  travel,  or  kept  (s)  away  by  the  means  or  procurement  of 
f^N*^           ^  the  prisoner,  and  that  the  examination  offered  in  evidence  is  the 

(m)  Supra,  c.  9.  * 

sect.  31.  very 

2  Jones,  53.  (n)  See  the  books  above  cited  ;  but  2  Jon.  53.  it  is  adjudged  that  depositions  before  a 
coroner  may  be  read,  but  said  that  those  taken  before  a  justice  of  peace  can  in  no  case  be  read,  (o)  Sup. 
0.15.8.59,60,61.  (p)  Supra,  c.  16.  s.  11.  (g)  Kelynge,  55.  1  Levinz,  180.  1  Hale,  305. 
2  Keble,  19.  Summary,  263.  (r)  Kely.  55.  (s)  Kely.  55.  In  Harrison's  Case,  3  State  Trials,  941. 
such  an  examination  was  read  in  evidence,  upon  proof  that  the  witness  had  been  enticed  away,  though  it 
did  not  directlj^  appear  to  have  been  done  by  the  procurement  of  the  prisoner. 

(1)  Philips  on  Evidence,  c.  7. 
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very  same  (t)  that  was  sworn  before  the  coroner  or  justice,  with-  (t)  Kely.  55. 
out  any  alteration  whatsoever.  2  Keble,  19. 

•^  Sum.  263. 

2  Hale,  284,  285.     1  Hale,  305. 

t  Sect.  l6.  But  in  petit  treason,  these  depositions,  it  is  said,  Foster,  337. 
are  not  sufficient  to  convict  the  offender  if  the  party  be  living, 
although  he  is  unable  to  travel,  or  is  kept  out  of  the  way  by  the 
procurement  of  the  prisoner. 

Sect,  17.  It  hath  been  («)  adjudged,  that  it  is  not  sufficient  to  («)Kely.  55. 

authorise  the  reading  such  an  examination,  to  make  oath  that  the  ? stJan  ^g  ^20^' 
prosecutors  have  used  all  their  endeavours  to  find  the  witness, 
but  cannot  find  him. 

Sect.  18.  Also  it  hath  been  (j)  adjudged,  that  depositions  taken  (^x)  2  Roll.  460, 
before  a  coroner  upon  an  inquisition  of  death  super  visum  corporis,  461. 
cannot  be  given  in  evidence  upon  an  appeal  for  the  same  death,  J^^l^i^^^^f' 
because  it  is  a  different  prosecution  from  that  wherein  they  were 
taken.  «  / 

Sect.  19.  There  are  many  ( 1 )  (j/)  instances  in  the  reigns  of  queen  (y)  Fost.  234. 
Elizabeth  and  king  James  the  First,  wherein  the  depositions  of  fl^l[^j^l^i^' 
absent  witnesses  were  allowed  as  evidence  in  treason  and  felony,  Dukeof  Nor- 
even  where  it  did  not  appear  but  that  the  witnesses  might  have  folk's  Trial,  84. 
been  produced  viva  voce.  fi's^iig^^  ^^ 

Udal's  Trial,  fol.  148,  149.  Earl  of  Essex's  Trial,  fol.  166.  Sir  Walter  Raleigh's  Trial,  fol.  181,  182. 
and  the  like  was  admitted  in  the  Lord  Audley's  Case,  on  an  indictment  for  a  rape  on  his  own  lady,  1  St. 
Trials,  268,  269.     1  Rushworth,  Strafford,  fol.  231.  526  to  531. 

Sect.^0.  Audit  was  adjudged  in  (2)  the  Earl  of  Strafford's  g^jf^^-^^'^^; 
trial,  that  where  witnesses  could  not  be  produced  viva  voce,  by      •     ^   * 
reason  of  sickness,  &c.  their  depositions  might  be  read  for  or 
against  the  prisoner  on  a  trial  of  high  treason,  but  not  where  they 
might  have  been  produced  in  person. 

Sect.  21.  And  it  was  admitted  (a)  in  the  Lord  Stafford's  trial,  {a)  2  St.  Tr. 
that  the  depositions  taken  by  a  witness  before  a  justice  of  the  ^!!*°fF*  , 
peace  might,  at  the  prisoner  s  desire,  be  read  at  the  trial,  in  order  1  st.Tr.  911. 
to   take  off  the  credit  of  the  witness,  by  shewing  a  variance 
between  such  depositions  and  the  evidence  given  in  court  viva 
voce. 

Sect.  22.  And  for  the  same  reason  it  seems  (6)  agreed,  that  (&) 2 St.Tr. 343, 
where  a  witness  at  one  trial  varies  from  his  own  evidence  at  seesecl'i'/ 
another,  in  relation  to  tlie  same  matter,  such  variance  may  also 
be  given  in  evidence  to  invalidate  his  testimony  at  the  second 
trial. 

Sect.  23.  But  it  is  (c)  said  to  have  been  adjudged  in  Paine's  (c)Salk.  281. 
case,  in  the  seventh  year  of  William  the  Third,  by  the  court  of  Sup.  sect.  3. 
king's  bench  upon  advice  with  the  justices  of  the  common  pleas, 
upon  an  indictment  for  a  libel,  that  depositions  taken  before  a 
justice  of  peace  relating  to  the  fact  cannot  be  given  in  evidence, 
though  the  deponent  be  dead ;  and  that  the  reason  why  such  de- 
positions may  be  given  in  evidence  in  felony,  depends  upon  the 

statutes 
• 

(1)  These  instances,  it  is  conceived,  when  examined,  -will  not  warrant  the  continuance  of  the  practice. 
VOL.  II.  Q  Q 
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statutes  of  Philip  and  Mary;  and  that  this  cannot  be  extended 

(d)  See  Rex  v.  farther  than  the  particular  case  of  felony  (d).  But  in  the  report 
Eriswell,3Term  of  this  case  in  (e)  Fifth  Modern  it  is   said  that  the  reason  why 

(e)  5  Mod.  165.  ^uch  depositions  could  not  be  read,  was  because  the  defendant 
Vide  Rushw.      was  not  present  when  they  were  taken,  and  therefore  had  not  the 

Stafford,  524  to   benefit  of  a  cross-examination. 

531. 

2  St.  Tr.  420.    4  St.  Tr.  261.  and  2  Roll.  460,  461. 

modcoJk '*  '^  '^^^^'  ^^'  ^"^  ^^  *^^^  ^^^"  ^^^^^»  ^^^^^  ^^^  examination  of  a 

Cases  Cro.Law,  person  murderously  wounded,  taken  by  a  justice  of  the  peace,  at 
397-  the  poor-house  of  the  parish,  on  oath,  and  regularly  signed,  but 

ler's'case  af  *^  ^^^^  absence  of  the  prisoner,  cannot  be  read  in  evidence  on  the 
the  Old  Bailey,  subsequent  trial  of  the  prisoner  for  murder,  for  it  is  taken  extra- 
Sept.  Sess.i79i,  judicially,  and  not  as  the  statutes  of  Philip  and  Mary  direct,  in  a 
and  Grose' Jus-  ^^^^  where  the  prisoner  is  brought  before  him  in  custody,  and  he 
tices.       '  has  the  opportunity  of  contradicting  or  cross-examining  as  to  the 

facts  alleged. 

*t  Sect.  25.  But  the  depositions  thus  extrajudicially  taken  may 
in  the  particular  case  of  murder  be  read  as  the  dying  declarations 
(/)i2Viner  of  the  deceased  (f)  if  ifi  extremis  {g),  or  in  such  a  state  of 
^^N  ■  ^^^'rp  mortality  as  to  render  the  apprehension  of  approaching  dissolu- 
203.  *  ^'  ^^o"  probable  (A). 
9  St.  Tr.  1 61 .     10  St.  Tr.  504.       Qi)  Cases  in  Crown  Law,  397. 

Westbeer's  ^r^Sect.  26.  So  the  depositions  of  an  accomplice  taken  by  a 

Law  12^"  ^°'  justice  of  the  peace  in  the  presence  of  the  prisoner,  pursuant  to 
the  statutes  of  Philip  and  Mary,  may  be  read  in  evidence  on  the 
trial  of  the  prisoner,  if  it  be  proved  that  the  accomplice  is  dead. 

(i)4  St.  Tr.265  Sect.  27-  But  in  Fenwick's  case  it  was  (?*)  agreed,  that  the  evi- 
to  272.  dence  given  by  a  witness  at  one  trial,  cannot  in   the  ordinary 

1  S^d!325.         course  of  justice  be  made  use  of  against  a  defendant,  on  the  death 

2  Keble,  384.      of  such  witness,  at  another  trial. 

Welch's  Case,  Sect.  28.  Also  it  seems  clear,   that  depositions  taken  in  the 

2  Hale,  285.       spiritual  court  in  a  cause  of  divorce  of  a  forcible  marriage  cannot 
Lit.  iLp.  167.     ^^  given  in  evidence  upon  an  indictment  for  such  marriage  on  the 
2  Roll.  Ab.  679.  statute  of  3  Hen.  7.  c.  2. — t  For  it  is  a  general  rule,  that  depo- 
sitions  taken  in   a  court  not  of  record  shall  not  be  allowed  in 
evidence  elsewhere,  though  the  witness  be  dead. 

As  to  the  Fourth  Point,  viz.  In  what  cases  the  confession 
of  a  prisoner  may  be  given  in  evidence. 

^''A^^To  ^^h         Sect.  29.  It  seems  that  the  confession  of  the  defendant  himself, 

193.  2o!2.  264.  ,  ,,^  •       ^'         i      r  •       ^*  c 

1  Hale,  304.  taken  upon  an  (/c)  examination  before  justices  or  peace,  in  pursu- 
3St.Tr.  15.131.  aiice  of  the  statutes  of  Philip  and  Mary,  upon  (/)  a  bailment  or 
(S)J^^^^'^^'  (jyi)  commitment  for  felony,  hath  always  been  allowed  to  be 
(m)  i  St.Tr.89.  given  in  evidence  against  the  party  confessing. 

ln)K.d  1819  '^  ^^^^'  ^^'  ^^  seems  also  that  the  confession  of  the  defendant 
(o)  5  Mod.  164.  himself  taken  by  the  common  law  upon  an  examination  before  a 

2  St.  Tr.  426.      secretary  of  state   or  other  magistrate  for  treason   (w),  or  other 

crimes  (o)  not  within  those  statutes,  may  likewise  be  given  in  evi- 
dence against  the  party  confessing. 

Sect. 
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f  Sect.  31.  So  also  the  confession  of  the  defendant  himself,  Dyer,  215. 4  St. 
made  in  discourse  with  private  persons,  hath  always  been  allowed  s.  Francia'sTr.' 
to  be  given  in  evidence  against  the  party  confessing.  i  St.  Tr.68. 

't'  Sect,  32.  But  it  is  agreed  that  the  confession  of  one  person  i  state Tr.  265. 

cannot  be  given  in  evidence  against  others.  But  see  the  con- 

trary practised 
in  Ellis's  Case,  1  St.  Tr.  341.    Throckmorton's  Case,  1  St.  Trials,  63.  78.    Duke  of  Norfolk's  Case,  1  St. 
Trials.     Earl  of  Essex's  Case,  1.  St.  Trials,  198.     Sir  Walter  Raleigh's  Case,  1  St.  Tr.  212. 

t  Sect,  33.    It  seems  also  that  the  confession  of  a  prisoner  Sum.  263. 
taken  by  a  magistrate  on  an  examination  and  reduced  into  writ-  ^  ^^^'  ^^^* 
ing  cannot  be  given  in  evidence  until  its  identity  be  proved  ;  for 
a  confession  being  the  strongest  proof  of  guilt,  requires   the 
highest  authenticity. 

t  Sect.  34.  And  as  the  human  mind  under  the  pressure  of  ca-  Warrickshall's 
lamity  is  easily  seduced,  and  liable,  in  the  alarm  of  danger,  to  f^J'P  ^^f.^j 
acknowledge  indiscriminately  a  falsehood  or  a  truth,  as  different  £'137] 
agitations   may  prevail,  a   confession,  whether  made  upon  an 
official  examination  or  in  discourse  with  private  persons,  which 
is  obtained  from  a  defendant  either  by  the  flattery  of  hope,  or  by 
the  impressions  of  fear,  however  slightly  the  emotions  may  be 
implanted,  is  not  admissible  evidence  ;  for  the  law  will  not  suf- 
fer a  prisoner  to  be   made  the  deluded  instrument  of  his  own 
conviction. 

t  Sect.  35.  It  also  seems  clear,  that  if  the  confession  of  a  pri-  Bull.  N.  P.  242. 
soner  be  taken  upon  oath,  it  cannot  be  read  in  evidence  against 
him.  (1) 

t  Sect.  36.  But  it  is  adjudged,  that  if  any  facts  arise  in  conse-  Maxey's Case, 
quence  of  even  such  a  confession,  they  may  be  given  in  evidence  ;  ^t^^noth'  ^" 
because  they  must  ever  be  immutably  the  same,  whether  the 
confession  which  disclosed  them  be  true  or  false ;  and  justice 
cannot  suffer  by  their  admission.  The  truth  of  these  contingent 
facts,  however,  must  be  proved  indepedently  of,  and  not  coupled 
with,  or  explained  by,  the  conversation  or  confession  from  which 
they  are  derived. 

t  Sect.  37.  But  if  a  confession  be  voluntarily  made  and  regu-  Fisher's  Case, 
larly  proved  on  the  trial,  it  is  sufficient,  if  the  jury  believe  it  to  La'r2?6''^'' 
be  true,  to  convict  the  prisoner  without  any  corroborating  evi- 
dence to   support  it.     But  a  confession  does  not  amount  to  a  t  t?  ^o-r 
conviction  until  the  party  plead  not  gmlty  m  open  court ;  tor  the 
trial  of  the  confession  must  be  by  the  petit  jury. 

t  Sect.  38.  So  also  of  a  person  who  by  means  of  an  extorted.  Rex  v.  Lock- 
and   of  course  inadmissible,   confession,  is  discovered  to  have  ^^'^^  30^0! 
purchased  stolen  goods,  may,  notwithstanding  he  was  discovered 
by  means  of  such  confession,  give  evidence  against  the  principal 
felon. 

t  Sect.  39.  But  it  hath  been  determined,  that  if  a  prisoner  be  Rex  r.  B. 

tikpii  Larabe,Croy- 
laKCU  jjon  Summer 
Assizes,  1791,  on  a  case  reserved  by  Mr.  Justice  Wilson. 
(1)  In  the  King  v.  Smith,  where  the  confession      in  point  of  fact,  the  prisoner  was  not    sworn, 
purported  on  the  face  of  it  to  be  taken  on  oath,       1  Starkie,  242. 
Mr,  J.  Le  Blanc  refused  to  receive  evidence,  tliat, 
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(a)  8  Mod. 


(ft)  5  Mod.  165. 
Cont.  1  State 
Trials,  53. 
Throckraortou's 
trial. 

Fearshire's 
Case,  Cases  C. 
L.  184. 

Rex  V.  Jacobs, 
Cases  C.  L.  254. 
Trowton's  Case, 
Easter  Term, 
8Geo.  1.  B.  R. 
12  Viner,  119. 
(c)  Bull.  N.  P. 
298. 

Meux  V.  Ansel, 
S^ill.  275. 


Hall's  Case, 
Stafford  Lent 
Assizes,  1790, 
before  the 
Judges. 

(d)Kelynge,18. 
Sup.  c.  25.  sect. 
140. 

1  Hale,  304. 

2  And.  67. 

3  Inst.  25. 


(e)  2  St.  Tr. 


taken  before  a  magistrate  on  a  charge  of  felony,  and  on  his  exa- 
mination make  a  voluntary  confession,  which  the  magistrate  re- 
duces into  writing,  and  afterwards  reads  it  over  to  the  prisoner, 
who  answers  "  it  is  all  true  enough,"  but  refuses  to  sign  it,  such 
written  confession  may  be  read  in  evidence,  though  not  signed 
either  by  the  prisoner  or  the  justice  ;  for  a  confession  under  such 
circumstances  is  admissible  at  common  law,  and  the  statutes  of 
PhiHp  and  Mary  make  no  alteration  w  hatever  respecting  the  ad- 
missibility of  evidence :  and  accordingly  in  Lai/er's  Case,  (a) 
the  prisoner's  confession  taken  down  before  the  privy  council  but 
not  signed  by  him  was  admitted  in  evidence. 

t  Sect.  40.  It  {b)  seems  an  established  rule,  that  wherever  a 
man's  confession  is  made  use  of  against  him,  it  must  all  be  taken 
together,  and  not  by  parcels. 

t  Sect.  41.  It  also  seems  to  be  agreed,  that  as  the  statutes  of 
Philip  and  Mary  positively  enact,  that  the  justices  of  peace 
shall  take  the  examination  of  the  prisoner  and  reduce  the  same 
into  writing,  the  court  will  presume  that  the  confession  of  a  pri- 
soner was  reduced  into  writing;  for  the  law  presumes  that  every 
man  does  his  duty  until  the  contrary  be  proved  (c),  and  will  not 
permit  oral  testimony  of  such  confession  to  be  given  until  it  be 
proved  that  it  was  not  put  into  writing  as  the  statute  requires ; 
for  it  is  a  general  rule,  that  no  parol  evidence  of  any  fact  shall  be 
admitted  where  there  is  written  evidence  of  such  fact ;  for  writ- 
ten evidence  speaks  for  itself,  is  liable  to  no  perversion  or  mis- 
construction, and  is  more  accurate  than  memory  can  be,  which  is 
uncertain  and  fallible. 

t  Sect.  42.  But  if  a  confession  be  not  taken  in  writing,  parol 
testimony  may  be  given  of  it,  and  the  prisoner  thereon  convicted, 
although  it  is  totally  uncorroborated  by  any  other  evidence. 

t  Sect.  43.  Also  it  was  (d)  holden,  that  two  witnesses  of  a 
confession  of  high  treason,  upon  an  examination  before  a  justice 
of  the  peace,  were  sufficient  to  convict  the  person  so  confessing, 
within  the  meaning  of  1  Edw.  6.  c.  12.  and  5  and  6  Edw.  6.  c.  11. 
which  required  two  witnesses  in  high  treason,  "  unless  the  of- 
"  fender  should  willingly  without  violence  confess  the  same  :"  but 
this  is  remedied  by  7  Will.  3.  c.  3.  (l)  which  requires  two  wit- 
nesses, "  unless  the  party  shall  willingly,  without  violence,  in  open 
court  confess,  &c." 

As  to  the  Fifth  Point,  viz.  Of  parol  evidence  ;  and  how  far 
hearsay  shall  be  admitted. 

't*  Sect.  44.  It  seems  (e)  agreed,  that  what  a  (f)  stranger  has 


761.  802. 803.    ^^^^  heard  to  say  is  in  strictness  no  manner  of  evidence  either 

3  St.  Tr.*145.' 

210.  252.4  St.  Tr.  33.  (f)  Vide  sup.  sect.  3. 

(1)  This  statute  prevents  such  confession,  as 
above  mentioned,  from  having  the  force  of  a  con- 
viction ;  but  does  not  destroy  the  admissibility  of 
•it  in  evidence  for  any  purpose,  except  to  prove  the 
overt-acts  laid  in"  the  indictment.  The  overt-acts 
must  still  be  proved  by  two  lawful  witnesses,  not- 
withstanding the  admission  of  any  such  confession 


for 


as  to  collateral  matters  ;  for  no  confession,  unless 
made  in  open  court,  which  in  Francia's  case  was 
determined  to  mean  upon  the  arraignment  of  the 
party,  can  be  a  sufficient  ground  for  a  conviction  in 
treason.  Foster,  240  to  244.  Francia's  Case, 
6  St.  Tr.  58.  Willis's  Case,  8  St.  Tr.  254.  255. 
262.  263.    Sed  vide  Berwick's  Case,  Foster,  11. 
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for  or  against  a  prisoner,  not  only  because  it  is  not  upon  oath, 
but  also  because  the  other  side  hath  no  opportunity  of  a  cross- 
examination  ;  and  therefore  it  seems  a  settled  rule,  that  it  shall 
never   be  made  use   of  but  only  by  way  of  inducement  {y)  or  (j)  g  state 
illustration  of  what  is  properly  evidence.  Trials,  325. 

328.  332,  333. 
414,  415.    3  State  Trials,  144, 145.  209,  210. 

Sect.  45.    Yet  it  seems,  {z)  that  what  the  prisoner  had  been  <S)  4  St.  Tr.  33. 
heard  to  say  at  another  time,  may  be  given  in  evidence  for  him,  ^J"}'  ^^'  ^^^* 
(1)  as  well  as  against  (a)  him.  (a)'vide8up. 

sect.  3. 

t  Sect.  46.  And  also,  (^)  what  a  witness  hath  been  heard  to  (6)  i  Hale,  285. 
say  at  another  time,  may  be  given  in  evidence  in  order  either  to  ^  ^'^^'  283. 
invalidate  or  contirm  the  testimony  which  he  gives  in  court. 

f  Sect.  47.  In  the  case  of  murder  also,  what  the  deceased  was  Rex  v.  Ely,  co- 
heard  to  say  after  the  mortal  wound  was  given,  and  in  the  extre-  ram  King,  C.  J. 
mity  of  death,  may  be  sjiven  in  evidence  on  the  trial  of  an  indict-  2*  ^•^^2^- 

I  .  *^  V/3SGS  L.rO»  l^VVy 

ment  agamst  the  murderer.  2d  edit.  363. 

397.     3  Burr.  1253. 


f  Sect.  48.  So  also  in  ejectment,  where  a  will  was  produced  Clymer  v.  Lit- 

-    -      -  -  -  -  tier,  3  ^ 

1245. 


on  the   part  of  the  plaintiff,  subscribed  by  three  witnesses,  two  ^'e""' ^  I^"". 


of  whom  were  dead,  and  the  third  witness  on  her  cross-exami 
nation  swore  that  while  she  was  attending  one  of  the  deceased 
witnesses  in  his  last  illness,  and  about  three  weeks  before  his 
death,  he  pulled  the  will  in  question  from  his  bosom  and  acknow- 
ledged and  declared  to  her  that  the  said  will  was  forged  by  him- 
self, this  was  held  good  evidence. 

t  Sect.  49.  But  the  declaration  of  a  convict  at  the  place  of  ex-  Druramond's 
ecution  cannot  be  sriven  in  evidence  as  the  declaration  of  a  dying  Case,  Cases  C. 
man  ;  for  the  principle  upon  which  these  declarations  are  re-     ' 
ceived  is  that  the  mind  of  the  'person  dying,  impressed  by  the 
aweful  idea  of  approaching  dissolution,  acts   under  a  sanction 
equally  powerful  as  that  which  it  is  presumed  to  feel  by  a  solemn 
appeal  to  God  upon  an  oath ;  but  an  attainted  convict  is  not  an 
admissible  witness  even  on  oath. 

As  to  the  Sixth  Point,  viz.  Of  written  evidence ;  and  whe- 
ther similitude  of  hands  shall  be  admitted. 

t  Sect.  50.    It  is  observable,  that  similitude  of  hands  with 
other  circumstances,  in  (c)  Algernon  Sidney's  case,  was  ruled  to  (<.)  3  gtate 
be  good  evidence  of  his  having  written  a  paper  charged  against  Trials,  213.216, 
him  as  an  overt-act  of  high  treason  :  yet  in  the  trial  of  the  seven  Ji\'^^c^''r^^' 
(d)  bishops,  the  court  was  divided  in  opinion,  whether  similitude  7^2  to  767.* 
of  hands  were  evidence  of  the  defendants  having  signed  the  pa- 
per charged  against  them  as  a  libel ;  and  the  parliament  having 
declared  an  opinion,  in  the  reversal  of  Algernon  Sidney's  attain- 
der, that  comparison  of  hands  is  no  evidence  of  a  man's  hand- 
writing in  criminal  cases,  it  seems  to  have  been  generally  holden 

since 

(1)  The  declarations  of  a  prisoner  may'he  given  witnesses  on  the  part  of  tlie  prosecution  as  to  anj 

in  evidence  against  him,  but  not  for  him  ;  therefore  thing  •which  they  may  have  heard  him  say  relating 

a  witness,  for  this  purpose,  cannot  be  called  in  his  to  the  fact  he  is  charged  with.     Bull.  N.  P.  294. 
defence ;  but  he  may  cross-examine  any  of  the 
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(e)  Vide  3  St.  W  Since  that  time,  that  it  is  not  evidence  in  any  criminal  case, 
Tr.  892.  893.      whether  capital  or  not  capital. 

4  St.  Tr.  271. 

272.  and  Francia's  Tr.     Ld.  Raym.  39.    Theory  of  Evid.  25,  26.    12  Viner,  294.   Qua:re,  Skinner,  579. 

Stranger  V.  f  Sect.  51.     And  therefore  in  an  action  against  the  acceptor  of 

Searle,  Sit.  Eas.  a  bill  of  exchange,  where  the  defence  was,  that  the  acceptance 
33  Geo.  3.  forgery,  and  a  person  employed  by  the  Post-Office  to  de- 

Espinass.  N.  P.  ,     ^^  •       •     r       i  j         j*  ^i        r  u 

14.  tect  forgeries  m  rranks  was  produced  to  prove  the  forgery,  who 

acknowledged  that,  as  he  had  never  seen  the  defendant  write,  he 
could  only  judge  by  comparison  of  hands,  his  testimony  was 
rejected. 

Rivet  V.  Bra-  Sect,  52.  But  a  clerk  in  the  Post-Office  accustomed  to  inspect 

ham,  Hilary,  franks  for  the  detection  of  forgeries,  may  be  examined  as  a  w  it- 
4  Term  Rep.  ^^^ss  to  prove  that  the  hand-writing  of  an  instrument  is  an  imita- 
497.  ted  and  not  a  natural  hand,  though  he  never  saw  the  supposed 

person  write,  and  also  to  prove  that  two  writings  suspected  to  be 
imitated  hands  were  written  by  the  same  person. 

C  n  Ld  Pres-  ^  Sect.  53.  It  has  been  held,  that  papers  found  in  the  custody 
ton's  Case,  4  of  a  person  indicted  for  high  treason  relating  to  the  treason  with 
St.  T.  440.447.  which  he  is  charged,  may  be  read  in  evidence  against  him  on  his 
Cale  e'st^ Tr  ^"^^  ^/^  ^^  prove  an  over-act  of  levying  war  (g),  although  they  are 
63.  '  '  '  not  any  part  of  the  overt-acts  which  are  to  support  the  species  of 
(h)  Hensey's  treason  charged  upon  him  {h) ;  but  it  seems  that  his  hand-writ- 
644^'  ^  '^'  J"g  ought  to  be  first  proved  by  persons  who  have  seen  him 
(0  i  Burr.  650.  Write  (i),  or  by  the  evidence  of  an  agent  who  has  received  letters 
Sed  vide  6  St.  from,  and  done  business  for  him,  believing  it  to  be  his  hand- 
Jk)J^e?s'  writing,  (k)  or  by  evidence  of  a  complete  admission  by  the  pri- 
Case,  St.  Tr.  soner  that  they  are  his  hand-writing  (/). 
275. 
(0  Layer's  Case,  6  St.  Tr.  276. 

1  Burr.  644.  t  Sect.  54.   So  also  letters  wrote  and  forwarded  on  their  w^ay 

2  Loft.  Gilb.      for  the  purpose  of  a  treasonable  correspondence,  but  intercepted, 

may  be  read  in  evidence  to  prove  the  treason. 

Rex  V.  Mims,  +  Sect.  55.  It  hath  also  been  held,  that  on  an  indictment  for 
Sitt.  West.  Tnn.  perjury  against  a  witness  for  what  he  swore  at  a  trial,  the  postea 
also  1  Stra.  162.  ^^  good  evidence  that  there  was  a  trial,  so  as  to  introduce  the 
Espin. Dig.  750.  words  spoken  on  which  the  perjury  is  assigned. 

t  Sect.  56.  It  seems  agreed,  that  if  perjury  be  assigned  on  an 
answer  in  chancery,  the  copy  of  the  answer  is  not  sufficient,  but 
fcq^"^'"^*^'  th^t  ^he  original  must  be  produced  (w);  but  it  is  sufficient  to 
(?i)  Rex  r.  Mor-  P^^ve  the  defendant's  hand- writing  to  the  answer,  and  the  mas- 
ris, 2 Burr.  1119.  ter's  hand-writing  to  the  jurat  as  being  sworn  before  him  (w), 
(o)  3  Mod.  116.  ^vithout  proving  the  identity  of  the  person  who  sw^ore  it,  or  that 
any  person  at  all  swore  it  (o). 

Hutchinson's  f  Sect.  51.  It  seems  also  to  be  a  general  rule,  that  the  final 

Case,  1  Show.  6.  sentence,  decree,  or  judgment  of  any  court  which  has  competent 
jurisdiction  of  the  subject,  is  conclusive  in  any  other  court  of 
concurrent  jurisdiction;  and  therefore  an  acquittal  on  a  charge  of 
murder  in  Spain  may  be  pleaded  in  a  bar  of  an  indictment  for 
the  same  offence  in  England. 

t  Sect. 
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t  Sect.  58.  But  it  has  been  determined,  that  a  sentence  of  jac-  Duchess  of 
titation  in  the  spiritual  court  in  England  is  not  conclusive  evi-  Kingston's  ease, 
dence  against  an  indictment  for  bigamy  in  the  common-law  courts,  ^3^" 
for  that  its  validity  may  be  impeached,  as  having  been  obtained  See  also  Robins 
by  fraud.     It  seems,  however,  (p)  that  the  sentence  of  the  spiri-  v.  Crutcbley, 
tual  court  is  of  itself,  without  producing  the  libel  and  all  the  Cross  v.  Salter, 
proceedings,  good  prima  fade  evidence  of  a  divorce  a  mensa  et  3  Term  Rep. 
thoro.  639. 

(p)  Stedman  v. 
Gooch,  Sitt.  Easter,  33  Geo.  3.  Espinasse,  Nisi  Prius,  6. 

Sect.  5d'  It  hath  been  held,  that  the  muster-book  of  the  Navy  Rhodes' case. 
Office  is  good  evidence,  on  an  indictment  for  forging  a  seaman's  ^^*  Crown 
will,  to  prove  the  identity  of  the  supposed  testator. 

t  Sect.  60.    It  hath  also  been  held,  that  the  daily-book  kept  Aide's  case, 
by  the  clerk  of  the  papers  of  the  gaol  of  Newgate  is  good  evi-  Cases  Crowu 
dence,  on   an  indictment  against  a  prisoner  for  returning  from .  *^* 
transportation,  to  prove,  the  precise  day  on  which  he  was  dis- 
charged. 

t  Sect.  6l.  It  hath  also  been  decided,  that  the  Gazette  is  evi-  Rex  r.  Holt, 
dence  of  all  acts  of  state ;  and  therefore  in  an  information  for  a  Mich.  34  G.  3. 
libel,  a  Gazette  in  which  it  was  stated  that  certain  addresses  had  43^^^^'"      ^* 
been  presented  to  the  king  from  ditferent  bodies  of  subjects  ex- 
pressing their  loyalty,  &c.  was  good  proof  of  an  averment,  "  that 
divers  addresses,  &c."  had  been  presented  to  his  majesty  by  divers 
of  his  loving  subjects,  &c. 

t  Sect.  62.  And  it  hath  been  decided,  that  on  an  indictment  Rex  v.  Hawkes- 
for  forging  a  negotiable  bill  of  exchange,  the  bill  may  be  given  in  p°"^'^*^^* 
evidence,  though  not  stamped  pursuant  to  the  statutes  of  23     *    ' 
Geo.  3.  c.  49.  s,:  14.  and  23  Geo.  3.  c.  58.  s.  4.  which  enact, 
"  That  no  bill  of  exchange,  not  stamped  as  these  acts  direct, 
"  should  be  pleaded  or  given  in  evidence  in  any  court,  or  ad- 
*'  mitted  in  any  court  to  be  good  or  available  in  law  or  equity ;" 
for  the  stamp  acts  are  revenue  laws,  and  do  not  purport  to  alter 
the  nature  of  crimes,  or  the  evidence  by  which  they  are  to  be 
proved. 

As  to  the  Seventh  Point,  viz.  How  far  it  is  necessary  for 
the  evidence  to  be  the  best  evidence  that  the  nature  of  the  thing 
admits. 

t  Sect.  Qo.  It  is  a  general  rule,  that  no  evidence  which  ex  Jia-  Bull.  N.  P.  294. 
tttrd  rei  supposes  there  is  still  better  evidence  in  the  possession  or  ^^'jf'fj^. 
power  of  the  party  shall  be  admitted ;  and  therefore  where  it 
appears  that  any  fact  or  agreement  is  reduced  into  writing,  no 
parol  evidence  of  it  shall  be  given,  unless  it  appear  that  such 
writing  has  been  lost  without  any  fault  in  the  party,  and  in  this 
case  a  copy  of  such  writing,  on  being  the  next  best  evidence  of  it, 
shall  be  admitted ;  and  if  no  copy  were  taken,  then  its  contents 
may  be  proved  by  viva  voce  testimony. 

t  Sect.  64.  It  was  formerly  held,  that  if  a  defendant  in  a  cri-  4  Bum  24^8^^^ 
minal  prosecution  was  in  possession  of  any  written  document  or  calgsatN^r* 
paper,  and  refused,  on  notice  so  to  do,  to  produce  it,  that  the  pro-  Pnus,  50. 
secutor  could  not  give  a  copy  of  ijts  contents  in  evidence ;  but  it 

is 
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Attorney.Ge-      ^^  "^^  settled,  that  there  is  no  distinction,  in  this  respect,  between 

neral  v.  Le  Mer-  civil  and  criminal  cases,  and  that   a  prosecutor  may,   without 

chant,  2  rerm     having  given  notice  to  produce  the  original  writing,  give  attested 

^^*       *  copies,  or,  if  no  copies  are  taken,  parol  evidence  of  it  in  evidence; 

and  on  this  ground  parol  testimony  of  a  bill  of  exchange  has  been 

admitted  on  an  indictment  for  forging  it,  on  its  being  proved  to 

(n)  Aide's  case,  be  in  the  prisoner's  possession  (a).     So  also  an  attested  copy  of 

Cases  C.  L.  241.  a  letter  directed  to  a  prisoner,  containing  a  challenge,  may  be  given 

(b^G   d    '        ^^  evidence  on  a  trial  for  murder,  if  sufficient  proof  be  laid  before 

case,  Cases  C.     the  court  to  raise  a  presumption  that  the  original  reached  his 

L.  245.  mtis.-     hands  (b). 

f  Sect.  65.  It  is  also  a  general  rule,  that  copies  are  admissable 

(c)  3  Salk.  154.   evidence  where  the  originals  are  of  a  public  nature  (c);  as  the 

(d)  Doug.  569.  journals  of  the  two  houses  of  parliament  (d);  the  transfer-books 

(e)  Doug.  572.  of  the  East  India  Company  (e) ;  the  poll-books  of  an  election  (f) ; 
(/)  1  Stra.  387..  the  city  books  of  the  boundaries  of  public  markets  (g) ;  the  rolls 
rf^B^u'^N^^P  ^^  ^  court-baron  (A) ;  the  customary  of  a  manor  (i);  the  parish- 
247.  *  '  *  register  of  christenings,  marriages,  and  burials  (k) ;  the  public 
(0 1  Term  Rep.  books  and  papers  of  a  corporation  (/ ) ;  the  daily-book  kept  by 
(k^'^  Str  1073   ^^^^  clerk  of  the  papers  of  the  prison  of  Newgate  {m), 

Salkeld,  281.     Sed  vide  Bull.  N.  P.  247.     (0  1  Str.  93.  401.     (m)  Cases  C.  L.  330. 

(n)  2  Stra  1005.  f  Scct.  66,  It  is  also  a  general  rule,  that  where  it  is  necessary 
63^^^^'^'"^^^*  ^^  pi'ove  that  a  person  is  in  a  public  capacity,  as  an  officer  of  the 
(p)3TerraRep.  post-office  (ii),  a  farmer  of  the  post-horse  duty  (o),  a  beneficed 
935.  clergyman  (/?),  an  attorney  (q),  an  excise  or  custom-house  officer 

^5)  4  Term  Rep.  ^^^^  ^  captain  of  a  man  of  war  (s),  a  constable  {t),  it  is  sufficient  to 
(r)  Cases  Cro.     shew  that  they  acted  upon  the  occasion  as  officers  in  their  respec- 
L.  278.  nbtis.      tive  capacities,  without  producing  the  written  instrument  by  which 
(0  GorZ's"^'     ^^^y  ^^'^»*e  severally  appointed, 
case,  Cases  C.  L.  412. 

As  to  the  Eighth  Point,  viz.  Whether  husband  and  wife 
may  be  witnesses  for  or  against  one  another. 

(u)  Co.  Litt.  6.  Sect.  67.  It  seems  (?<)  agreed,  that  husband  and  wife,  being,  as 
I^R  A^h'fiRfi  ^"^  ^"^^  ^^^  same  person  in  affection  and  interest,  can  no  more 
2  Hale,  279.  ^"^^  evidence  for  one  another  in  any  case  whatsoever  than  for 
2  Ven.  79.  themselves ;  and  that  regularly  the  one  shall  not  be  admitted  to 
2  Term  Rep.  gj^g  evidence  against  the  other,  nor  the  examination  of  the  one 
4  Terra  Rep.  ^^  made  use  of  against  the  other,  by  reason  of  the  implacable 
679.  dissension  which  might  be  caused  by  it,  and  the  great  danger  of 

perjury  from  taking  the  oaths  of  persons  under  so  great  a  bias, 

and  the  extreme  hardship  of  the  case. 

(x)  Raym.  1.  Scct.  68.  And'  therefore  it  hath  been  (x)  adjudged,  that  the 

pofnMvaTad-      ^usband  Cannot  be  a  witness  against  the  wife,  nor  the  wife  against 

mitted  in  Field-  the  husband,  to  prove  the  first  marriage,  on  an  indictment  on  the 

ing's  Trial,  St.     statute  of  1  Jac  1.  c.  11.  for  a  second  marriage. 
Tr.vol.4.f.754.  ^ 

Rex  V.  Cliviger,  f  Sect.  69.  So  also  where  a  settlement  was  claimed  by  a  person 
26?*^'"  ^^P'  as  the  wife  of  J.  VV.  and  after  a  proof  of  a  marriage  in  fact,  the 
S.  P.  2  Lord  ^^^^^  ^^  J-  ^^'  was  called  to  prove  a  previous  marriage  to  her,  the 
Rajra.  752.  wife  was  rejected  as  an  incompetent  witness,  because  her  evidence 
went  to  criminate  her  husband  by  proving  him  guilty  of  bigamy. 

t  Sect. 
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f  Sect.  70.  So  also  if  a  husband  be  charged  with  having  con-  Field  v.  Curtis, 
coaled  his  effects  as  a  bankrupt  contrary  to  5  Geo.  2.  c.  30.  his  Cowp.  829. 
wife  cannot  be  examined  as  to  any  thing  that  may  tend  to  crimi- 
nate him. 

t  Sect.  71.  So  also  it  seems,  that  in  questions  between  other  HilU.  Hill, 
parties,  the  evidence  of  a  wife  shall  not  be  admitted,  if  ijt  directly  2  Str.  1092. 
tend  to  charge  or  criminate  her  husband ;  but  she  may  give  evi- 
dence touching  his  estate. 

t  Sect.  72.  So  in  an  information  against  two,  one  for  perjury,  Sid.  377. 
and  the  other  for  subornation  of  perjury,  in  swearing,  on  the  trial  2  Keble,403. 
of  an  ejectment,  that  a  child  was  supposititious,  the  husband  of     ^^'  ^''^^' 
one  of  the  defendants  was  admitted  to  give  evidence  of  the  birth, 
but  his  testimony  as  to  the  subornation  of  perjury  was  rejected. 

t  Sect.  73.  But  no  other  relations,  as  parent  and  child,  brother  Co.  Lit.  6. 
and  sister,  &c.  are  excused  from  giving  evidence  for  or  against  Sayer,45. 
each  other.  ^^"'•«3^- 

Sect.  74.  And  some  exceptions  have  been  allowed  to  this  ge-  (s)  State  Tr. 
neral  rule  in  cases  of  evident  ncessity.     As  in  the  Lord  Audley's  J"':  ^-  ^-  ^J?- 
case,  (z)  who  held  his  wife's  hands  and  legs  while  his  servant,  by  ll^^^^  iie.^''  * 
his  command,  ravished  her ;  the  wife  was  admitted  to  give  evi-  Rushw.  Collec- 
dence  against  him.  *'°"s>  part  2. 

°  vol.  1.  f.  94.  99. 

But  this  case  is  denied  to  be  law,  Rajm.  1. 

Sect.  7o.  So  also  where  a  man  is  indicted  for  a  (a)  forcible  (a)  Cro.  Ca. 
marriage  against  the  (h)  purport  of  3  Hen.  7.  c.  2.  the  wife  may  '^^'     . 
be  admitted  an  evidence  against  her  husband.  vot.l.  f.'ssi. 

3  Keble,  193.  pi.  43.     (h)  See  Felonies  by  Statute,  bk.  1. 

t  Sect.  76.  And  it  seems  also,  that  on  an  indictment  for  a  for-  Rex  v.  Perry, 
cible  marriage,  the  wife  is  an  admissable  witness  for  her  husband ;  at  Bristol,  1794. 
as  to  prove  that  the  elopement  and  marriage  were  voluntary  and 
not  forced. 

(c)  See  Bk.  1. 

Sect.  77.  So  also  where  either  a  husband  or  wife  have  cause  to  u  Surety  of  the 

demand  (c)  sureties  of  the  peace  against  the  other,  each  may  give  Peace,"  * 
evidence  against  the  other  of  the  cause  on  which  such  sureties  J"^!;  ^^\. 

^  See  Rex  I'.  Mary 

are  demanded.  Mead,  1  Burr. 

542. 

t  Sect.  78.  So  in  an  indictment  against  a  husband  for  an  as-  Rexi;.  Azir, 
sault  on  his  wife,  the  wife  is  an  admissible  witness  against  him.     1  Stra.  633. 

f  $ect.  79.  But  it  does  not  seem  to  be  clearly  settled,  whether  Raym.  1. 

a  wife  may  be  admitted  as  a  witness  against  her  husband  in  high  1  Brownl.  47. 

^  ^  *      1  Hale,  301. 

treason.  * 

As  to  the  Ninth  Point,  viz.  Whether  a  judge  or  juror  may 
be  a  witness. 

Sect.  80.  It  seems  {d)  agreed,  that  it  is  no  exception  against  a  (a)  2  St.  Tr. 
person's  giving  evidence  either  for  or  against  a  prisoner,  that  he  ^'J-  ^^2-  ^7^* 
is  one  of  the  judges  or  jurors  who  are  to  try  him.     And  in  the  1  sid"°i33.  * 
case  of  Hacker,  two  of  the  persons  in  the  commission  for  the 
trial  came  off  from  the  bench,  and  were  sworn  and  gave  evidence, 
and  did  not  go  up  to  the  bench  again  during  his  trial. 

As 
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As  to  the  Tenth  Point,  viz.  Whether  a  counsel  or  attorney 
may  be  a  witness. 

Lindsay  v.  Tal-  f  Sect.  81.  It  is  a  rule  of  law  that  counsel  and  attornies  ought 
Bull  i'^P^284  ^^^  ^^  ^^  permitted  to  give  evidence  of  any  facts  communicated 
*  to  them  by  their  clients  in  the  practice  of  their  profession ;  for 
that  it  is  contrary  to  the  policy  of  the  law  to  permit  any  person 
to  betray  a  secret  with  which  the  law  has  intrusted  him :  but  this 
is  to  be  considered  as  the  privilege  of  the  client,  and  not  of  the 
counsel  or  attorney,  and  is  confined  to  such  facts  as  have  been 
communicated  to  them  respectively  in  receiving  professional  in- 
struction in  the  cause  in  which  they  are  retained. 

Bull.  N.  P.  284.  t  Sect.  82,  A  counsel  or  attorney  therefore  may  give  evidence 
of  facts  which  they  knew  before  they  were  retained. 

Bull.  N.P.  284.  t  Sect.  83.  So  also  a  counsel  or  attorney  may  be  called  to  prove 
a  fact  of  which  they  might  have  had  knowledge  without  being  re- 
tained in  the  cause ;  as  whether  a  deed  erased  was  ever  in  a  dif- 
ferent plight ;  for  that  is  a  fact  of  their  own  knowledge,  but  they 
cannot  disclose  a  confession  of  their  client  concerning  Jt. 

Doe  V.  An-  t  Sect.  84.  So  also  if  a  counsel   or  attorney  be  witness  to  a 

drews,  Cowp.  deed  produced  in  the  cause,  he  shall  be  examined  as  to  the  true 
time  when  it  was  executed. 

Stra.  1122.  +  Sect.  85.  So  also  on  an  indictment  for  perjury  in  an  answer 

BuIl.N.  P.  284.  in  chancery,  if  the  defendant's  attorney  was  with  him  when  he 
Espin.Di".7i7.  took  the  oaths,  he  may  be  called  to  prove  the  identity  of  the  per- 
son ;  for  this  is  collateral  matter,  and  not  communicated  to  him 
by  his  client  professionally,  but  a  fact  which  he  might  have  known 
from  his  own  observation. 

Cobden  v.  Ken-       f  Sect.  86.  So  also  an  attorney  may  be  called  to  give  evidence 
drick,  4  Terra     Qf  facts  communicated  to  him  in  a  conversation  between  him  and 
^'   '^  '  his  client  touching  the  justice  of  his  suit  after  a  compromise  of 

the  suit ;  for  the  purpose  of  the  suit  having  been  obtained,  the 
communication  was  not  made  by  way  of  instruction  for  con- 
ducting his  cause. 

Wilson  V.  Ras-        f  Sect.  87.  And  this  privilege  is  strictly  confined  to  persons 
taU4reimRcp.  acting  in  the  situation  of  attornies  or  counsel  in  the  cause;  and 
^^'  therefore  if  a  person  consult  with  an  attorney  as  a  friend,  such 

attorney  may  be  called  upon  to  disclose  the  facts  which  came  to 
his  knowledge  on  such  consultation ;  but  if  he  be  consulted  as 
attorney,  he  cannot  disclose  facts  communicated  to  him  in  any 
case  whatever. 

Caesar  Haw-  i"  Sect.  88.  So  also  this  privilege  of  secrecy  does  not  extend  to 

kins's  case,  in     persons  of  other  professions,  as  physicians,  surgeons,  &c. 

the  trial  of  the 

Duchess  of  Kingston,  11  State  Trials,  243. 

i2Vin.  Abr.38.  f  Sect.  89.  But  a  clerk  attending  upon  a  grand  juiy  shall  not 
be  allowed  to  reveal  that  which  was  given  in  evidence  before  the 
inquest. 

As  to  the  Eleventh  Point,  v«2.  How  far  an  accomplice  may 
be  a  witness. 

Sect. 
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Sect.  90.  It  has  been  long  settled  (a),  that  it  is  no  exception  (a)  1  St.  Tr.  96. 
against  a  witness  that  he  hath  confessed  himself  guilty  of  the  same  G^^>  697. 723. 
crime,  if  he  have  not  been  (h)  indicted  for  it;  for  if  no  accom-  |^S^t.  1  r.  334. 
plices  were  to  be  admitted  as  witnesses,  it  would  be  generally  im-  3  St.  Tr,  161. 
possible  to  find  evidence  to  convict  the  greatest  offenders.  217,  &c.  595. 

^  ^  698.  669. 

4  St.  Tr.  12.  33.     1  Hale,  303,  304.     See  Hale's  opinion  to  the  contrary  arguendo,     1  St.  Tr.  724.  and 

Bractou,  118.     (6)  1  St.  Tr.  96.     2  St.  Tr.  301. 

Sect.  9 1 .  Also  it  hath  been  often  (c)  ruled,  that  accomplices  (c)  i  St  Tr. 

who  are  indicted,  are  good  witnesses  for  the  king,  until  they  be  ^^6. 

convicted  &'  J  4  State  Tr.  12. 

convicted.  Kelynge,l7,18. 

3  Keble,  136.     Vide  vol.  1.  fol.  697.  10  State  Tr.  190. 

t  Sect.  92.  It  hath  also  been  determined,  that  a  prisoner  may 
be  legally  convicted  on  the  evidence  of  an  accomplice,  though 
unconfirmed  by  any  other  evidence  {d).  But  it  seems  to  be  the  (^)  Atwood's 
general  opinion,  that  unless  some  fair  and  unpolluted  evidence  l.*367.^^^*  * 
corroborate  and  give  verisimilitude  to  the  testimony  of  an  accom- 
plice, a  person  convicted  under  such  circumstances  ought  to  be 
recommended  to  mercy. 

t  Sect.  93.  It  seems  also,  that  an  accomplice  may  give  evidence  Dr.  Dodd's 
before  a  grand  jury  against  a  particeps  crimijiis,  though  such  ac-  ^  ^142  ^^* 
complice  be  not  previously  admitted  a  witness  for  the  crown,  and 
was  carried  before  the  grand  jury  by  a  surreptitious  and  illegal 
order  from  the  prison  to  which  he  had  been  committed  for  the 
same  offence. 

(e)t  Sid.  237. 

Sect.  94.  Also  it  hath  been  (e)  adjudged,  that  such  of  the  de-  Vide  Trial  per 
fendants  in  an  information  against  whom  no  evidence  is  given,  ^^^^'  ^^^• 
may  be  witnesses  for  the  others.  is"^ Assize  12. 

Savil,  34. 

Sect.  95.  It  hath  been  also  (f)  adjudged,  that  where  A.  B.  and  (j)  2  r.  Abr. 
C.  are  sued  in  three  several  actions  on  the  statute  for  a  supposed  685. 
perjury  in  their  evidence  concerning  the  same  thing,  they  may  be 
good  witnesses  in  such  actions  for  one  another. 

t  Sect.  96.    So  also  in  an  action  of  trespass,  or  in  an  informa-  Sayer,  290. 
tion  for  bribery  on  the  statute  of  2  Geo.  2.  c.  24.  a.  particeps  cri-  ^^^^P*  i^^- 
minis  is  a  good  witness,  though  left  out  on  purpose  to  enable  him 
to  give  evidence,  and  though  a  recovery  against  the  defendants  in 
the  action  is  a  good  bar,  and  in  the  information  a  good  discharge 
of  himself. 

As  to  the  Tw  ELFTH  Point,  viz.  Whether  a  person  attainted  or 
convicted  may  be  a  witness. 

Sect.  97.    It  seems  agreed,  that  a  conviction,  and  therefore  a  (g)  5  Mod.  16. 
fortiori  an  attainder  or  judgment  of  (g)  treason,  (h)  felony,  (?)  1^- 
piracy,  (k)  prcemunire,  (/)  perjury,  forgery,  (m)  5  Eliz.  c.  14.  and  (^)  Ray^m^3*69. 
also  a  («)  judgment  in  attaint  for  giving  a  false  verdict,  or  in  con-  Co.  Litt.  6. 
spiracy  at  the  suit  of  the  (0)  king,  and  also  {p)  judgment  for  any  ^  Bulstrode, 

crime  ^^^  ^  Roll.  Ab. 

686.  {k)  Co.  Lit.  6.  (I)  Raym.  32.  Infra,  sect.  22,  23.  Supra,  c.  37.  s.  52.  Co.  Lit.  6.  Sura.  263. 
(m)  Co.  Lit.  6.  Vide  sup.  0.43.  s.  25.  33  H.  6.  55.  2  Hale,  277.  But  Sum.  263.  it  is  said  in  general, 
that  one  attaint  of  forgery  cannot  be  a  witness,  (n)  Co.  Lit.  6.  2  Roll.  684.  (0)  33  H.  6.  55.  24  E.  3. 
34.  Vide  1  Hale,  306.  "Sup.  c.  43.  s.  25.  B.  1.  tit.  "  Conspiracy,"  p.  449.  Co.  Lit,  6.  2  Hale,  277. 
But  Sum.  263.  it  is  said  in  general,  that  one  attaint  of  conspiracy  cannot  be  a  witness,  (p)  That  it  is  not 
material  whether  such  judgu)ent  were  actually  executed,  2  Salk/689.  3  Inst.  219.  3  Levinz,  426.  But 
Co.  Lit.  6.  Kely.  37,38.  Sum.  263.  2  Hale,  277.  5  Mod.  75,  76.  seem  tq  make  the  execution  of  the 
judgment  material. 
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(r)  2  Salk.  689.  C'')  Crime  whatsoever  to  stand  in  the  pillory, (1)  to, be  whipt  or 
s  Lev.  426.  branded,  being  in  a  court  which  had  a  (s)  jurisdiction,  are  good 
Tins  pomt  IS       causes  of  exception  against  a  witness,  while  they  continue  in  force. 

made  a  qmere,  x  o  j 

5  Mod.  15,  16.  75,  76.    Skin.  578,  579.    And  it  is  said,  that  by  the  civil  and  canon  law  no  such  judgment 
disables  a  witness,  unless  the  nature  of  the  crime  be  infamous.    3  Lev.  426,  427.     (s)  1  Sid.  51. 
Raym.  32. 

t  Sect.  9S.   And  as  the  common  punishment  inflicted  on  the 

crimen  fa/ si  was  the  pillory,  it  was  formerly  held,  that  no  man 

who  had  been  set  on  the  pillory,  whatever  might  be  the  cause, 

(f).f'°V ^"*  ^-    could  legally  be  a  witness  (0:  but  the  rigour  of  this  rule  is  now 

(w)  Gilb.  L.  E.    reduced  to  reason  (m);  and  it  is  now  held,  that  it  is  the  nature  of 

143.  the  crime  and  not  the  species  of  punishment,  which  renders  the 

Prm.  P.  L.  62.    party  infamous  and  creates  his  disability  of  being  a  witness  ;  and 

therefore  a  person  convicted  of  barratry  and  fined,  is  incapacitated 

r  ^  Re      F  d    ^^^^^  being  a  witness,  although  not  sentenced  to  the  pillory  (x)  ; 

Salk.  690.        '  ^^^  where  the  sentence  of  pillory  is  passed,  if  the  crime  be  of  an 

infamous  nature,  it  is  not  necessary  that  he  should  have  actually 

stood  there  in  order  to  render  him  an  incompetent  witness,  for  it 

(t/)Rex«.  is  the  judgment  which  creates  the  infamy,  and  not  the  infliction, 

Crosby,  2  Salk.   ^^  ^^^  punishment  (3/). 

Davis's  Case,  t  Sect.  99.    It  hath  been  ruled,  that  a  conviction  of  perjury 

Salk.  461.  doth  not  disable  a  man  from  making  an  affidavit  in  relation  to  the 

irregularity  of  a  judgment  in  a  cause  where  such  person  is  a 
party;  for  otherwise  he  must  suff'er  all  injustice,  and  would  have  , 

Walker  V.  ,,q  ^^^y  to  help  himself.     But  it  can  only  be  read  in  defence  of  a 

11^.°*^^*  charge,  and  not  in  support  of  a  complaint. 

(2)  iStTr.268.       Sect.  100.  But  it  is  (2)  agreed,  that  no  such  conviction  or  judg- 

2  St.  Tr.  307.     ment  can  be  made  use  of  to  this  purpose,  unless  the  record  be 

ii?;1,?^\„^      actually  produced  in  court. 

3  St.  Ir.  425.  -^  ^ 

4  State  Trials,  130.    Salkeld,  461. 

(a)  2  St.  Tr.  ^^^^^  jQl .  Also  it  is  a  general  rule,  that  a  {a)  witness  shall  not 

S^St.Tr.  387.  ^^  asked  any  question  the  answering  to  which  might  oblige  him 

1010.  to  accuse  himself  of  a  crime ;  and   that  his  credit  is  to  (b)  be 

4  St  Tr.  44.  impeached  only  by  general  accounts  of  his  character  and  reputa- 

St*!jfford"  605.  ^^^"»  ^"^  ^^^  ^y  prt>ofs  of  particular  crimes,  whereof  he  never 

et  ibid.  551.  was  convicted. 

one  was  not  ad- 
mitted to  speak  to  clear  himself.     Nor  are  witnesses  permitted  to  give  evidence  of  their  own  infamy  or 
turpitude.     3  St.  Tr.  427,     4  Inst.  279.     2  Sess.  Cases,  175.     Stra.  1148.     Salk.  461.  689.     (ft)  Kely. 
.38.     3  St.  Tr.  256.  280.     4  St.  Tr.  129.     3  St.  Tt.  151.  267.  297.     Bull.  N.  P.  291. 

Rexr. Edwards,  t  Sect.  102.  But  on  an  application  to  bail  a  person  accused  of 
4 Terra  Rep.  grand  larceny,  the  bail  may  be  asked  whether  he  has  not  stood 
^'^^'  in  the  pillory ;  for   his  answer  in  the  affirmative  cannot  subject 

him  to  any  punishment. 

(c)  Co.  Litt.  6.  ^^^^'  ^^^-  I^  seems  clear  (c)  at  this  day,  that  outlawry  in  a  per- 
1  Hale,  303.  sonal  action  is  not  a  good  exception  against  a  witness,  as  it  is 
But  33 H.  6.32.  against  a  iuror. 

pi.  2.  taken  no-       °  *' 

tice  of  2  R.  Abr.  675.  seems  contrary. 

(d)  Sup.  c.  33.  Sect.  104.  It  also  seems  clear,  that  a  person  convicted  of  felony 
s.  129.  c.  37.  who  is  admitted  tahis  clergy  and  (d)  burnt  in  the  hand,  is  thereby 
^^5-49.  re-enabled 

Ld.  Raym.  370. 
80.     Godb.  288.     Sty,  388.     Kely.  38.     Vent.  349.     Skin.  578.     5  Mod.  15.     2  Sid.  5i.     Hob.  8. 

(1)  Vide  ante,  vol.  1.  p.  449, 
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re-enabled  to  be  a  witness  ;  for  the  burning  in  the  hand  operae  s 
as  a  statute  pardon. 

f  Sect.  105.  But  as  a  person  convicted  of  petit  larceny,  not  Mackender's 
being  liable  to   be  burned  in  the   hand,  was  disqualified   from  Case,  2  Wils. 
being  a  witness,  although  he  had  suffered  the  punishment  inflicted 
on  him,  it  is  enacted  by  31  Geo.  3.  c.  35.  "  thaft  a  conviction  of 
*'  petty  larceny  will   not  incapacitate   a   person  from    being   a 
"  witness." 

Sect,  106.  It  seems  (e)  agreed,  that  the  king's  pardon  of  treason  /g)  gup.  c.  37. 
or  felony  after  a  conviction  or  attainder,  restores  the  party  to  his  s.  48,  49, 50. 
credit. 

t  Sect.  107.  And  it  is  decided,  that  the  pardon  of  a  person  Reiley's  Case, 
convicted  on  the  statute  of  31  Geo.  2.  c.  10.  for  taking  a  false  Cases  Crown 
oath  to  obtain  probate  of  a  seaman's  will,  restores  the  convict  to  ^'^'  ^^^' 
his  competency ;  for  that  a  pardon  not  only  clears  the  offence  itself, 
but  all  disabilities  incident  to  it. 

Sect.  108.  Also  it  was  holden  by  the  late  Chief  Justice  (/)  (/)  2  Salkeld, 

Holt,  that  the  king's  pardon  will  remove  a  man's  disability  to  be  2,^^*  ^^^'  „ 

•        11  1     4-  K        •       -^   •  1     ^1  -^"t  see  2  Bro. 

a  witness  m  all  cases  whatsoever,  wherein  it  is  only  the  conse-  47. 

quence  of  the  conviction  or  judgment  against  him,  and  not  an  {g)  B.  i.e.  72. 
express  part  of  the  judgment,  as  it  is  in  conspiracy  {g)  at  the  suit  !;^'  , .  , 
of  the  king,  and  in  perjury  on  the  statute.     But  this  matter  {h)  a  convict  of  con- 
seems  not  to  be  fully  settled.  spiracj,  perjury 

or  forgery,  may 
be  a  good  witness,  if  pardoned.     1  Hale,  306.      (/t)  Vide  sup.  c.  37.  s.  52. 

t  Sect.  109.  But  it  is  settled,  that  where  a  convict  has  been  Gulley's  Case, 
pardoned,  and  afterwards  produced  as  a  witness  and  objected  to  l^^^a"*^" 
on  the  ground  of  his  having  been  convicted,  he  must  produce  his 
pardon  under  the  great  seal ;    for  that  letters  under  the  king's 
sign  manual  are  not  sufficient,  being  rather  evidence  of  the  king's 
intention  to  pardon,  than  a  pardon  itself. 

As  to  the  Thirteenth  Point,  viz.  How  far  an  interested 
person  may  be  a  witness. 

Sect.  110.  First,  It  seems  to  be  an  uncontested  rule,  in  all  f,    t*  ^ 

,  1  •/'  •         •  1  1  •  Co.  Lit.  6. 

cases  whatsoever,  that  it  a  person  is  either  to  be  a  gainer  or  a  i  sid.  237. 

loser  by  the  event  of  the  cause,  whether  such  advantage  be  direct  i  Keb.  836. 

and  immediate,  or  consequential  only,  he  is  incompetent  to  be  a  ^  ^1\q  279* 

witness.  Loft.  Giib.  221. 

225.     2  Atk.  229.     Peer.  Wms.  239. 

t  Sect.  111.  Therefore  a  person  who  is  bail  for  the  defendant  (0  3  St.  Tr.253. 
cannot  be  a  witness  for  him  without  consent  (?*) ;  for  as  he  would  C'^)  P^r  BuUer, 
become  immediately  liable  on  a  verdict  being  given  against  the  Rep.  i64. 
principal,  he  is  directly  and  immediately  interested  (k). 

t  Sect.  1 12.  So  also  where  an  infant  sues,  his  prochein  ami  Hopkins  v. 
cannot  be  a  witness ;  for  he  is  liable  to  the  costs,  and  therefore  ^eale,  2  Stra. 
immediately  interested  in  the  event  of  the  cause. 

f  Sect.  113.  So  also  in  an  information  on  a  penal  statute,  Rex  i.  T%, 
where  the  informer  is  intitled  to  the  whole  or  to  part  of  the  penalty,  1  Stra.3i6. 
the  informer  is  an  incompetent  witness,  for  he  is  directly  interested 
in  the  event. 

t  Sect, 
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t  Sect.  114.  And  for  this  reason  a  party  injured  cannot  be  a 
witness  on  an  indictment  for  perjury  on  the  statute  of  5  Eliz.  c.  9. 
because  the  statute  gives  him  ten  pounds. 

t  Sect,  1 15.  But  by  27  Geo.  3.  c.  29.  "  The  inhabitants  of  any 
"  place  or  parish  are  good  witnesses,  in  actions  on  penal  statutes, 
"  notwithstanding  the  penalty  be  given  to  the  poor,  or  otherwise 
"  for  the  benefit  of  the  parish  or  place,  provided  the  penalty  does 
"  not  exceed  twenty  pounds." 

t  Sect.  1  1 6.  By  1  Ann.  c.  18.  "  Inhabitants  of  a  county  may 
"  be  examined  as  witnesses  on  indictments  for  not  repairing 
**  county  bridges." 

t  Sect.  1 17.  By  8  Geo.  2.  c.  16.  s.  15.  "  In  actions  brought  on 
*^  the  statute  of  Winton,  persons  inhabiting  within  the  hundred 
"  may  be  witnesses." 

By  54  Geo.  3.  c.  170.  s.  9-  The  rated  inhabitants  of  a  parish 
are  all  competent  witnesses  in  parish  appeals. 

Onsl.N.P.257.       -f  Sect.  118.  So  also  all  those  persons  who  by  several  acts  of 
Espinass.  N.  P.   parliament  are  intitled  to  rewards  on  the  conviction  of  offenders 
are  competent  witnesses,  notwithstanding  the  rewards. 

Rex  V.Whitney,  t  Sect.  1 19.  SECONDLY,  It  seems  also  to  be  agreed,  that  a  per- 
Salk.  283.  son  who  is  only  consequentially  interested  in  the  event  of  a  cause, 

is  an  incompetent  witness. 

Sect.  120.  It  was  formerly  ruled,  that  he  who  by  a  slight  had 

been  imposed  upon  to  set  his  hand  to  a  note  for  more  money 

than  he  mtended,  was  no  good  witness  on  an  information  for  the 

same  ;  because  the  conviction  might  be  a  means  to  avoid  the  note, 

by  being  made  use  of  by  the  party  when  sued  upon  it,  as  a  motive 

to  influence  the  jury,  which  cannot  well  be  prevented,  though  in 

law  it  be  no  evidence,    f  And  some  other  cases  of  the  same  sort 

(a)Rext).  Nu-    have  been  decided  on  the  like  principle  (a).     But  it  seems  now 

iK;z,2Strai()43.  to  be  settled,   that  to  destroy  the  competency  of  a  witness   he 

2  Stra.  1104.      "^^st  have  an  interest,  and  that  where  there  is  influence  only, 

(6)  4  Bur. 2255.  it  shall  only  go  to  his  credit  {b). 

Corporation  of        ^  g^^t.  121.  As  where  an  action  was  brought  against  a  person 

ShrewsburVr.     ^^^  following  a  trade  in  a  corporation  without  being  a  freeman, 

Haywood,  contrary  to  the  custom  of  the  corporation  ;  another  person  who 

Douglas,  359.      lia(j  carried  on  a  trade  under  the  like  circumstances  could  not  be 

admitted  to  give  that  fact  in  evidence  in  order  to  disprove  the 

custom,  because,  having  been  guilty  of  a  breach  of  it,  he  would, 

in  consequence  of  the  custom  being  disproved,  have  exonerated 

himself  from  the  liability  of  an  action. 

Rex  ^.  Black-  f  Sect.  122.  So  also  on  an  information  where  the  statute  of 
Terra  Wceo.s!  ^^  Geo.  2.  c.  40.  against  embezzling  naval  stores,  gives  a  moiety 
Espinass.  Nisi  of  the  penalty  to  the  informer,  but  leaves  it  in  the  discretion  of 
Prius,  95.  such  judge  to  inflict  a  corporal  punishment  in  lieu  of  such  penalty; 

yet  if  a  witness  acknowledge  on  a  voir  dire  that  he  expects  a  part 
of  the  penalty  in  case  the  defendant  is  convicted,  he  is  an  incom- 
petent witness,  although  his  interest  is  only  consequential  on  the 
penalty  being  recovered, 

t  Sect. 
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t  Sect.  123.  It  seems  to  be  clearly  agreed,  that  a  witness  shall  Per  Lord  Mans- 
not  be  taken  to  have  such  a  consequential  interest  in  the  event  of  of  Abrahamrv^ 
a  prosecution  as  will  destroy  his  competency,  unless  the  judgment  Bunn,  4  Burr. 
iu  the  criminal  prosecution  on  which  he  is  examined  may  be  given  2255. 
in  evidence  either  for  or  against  him  in  a  civil  action  on  the  same 
subject ;  and  therefore  it  hath  been  decided  upon  great  delibera- 
tion, contrary  to  former  determinations  on  the  subject,  that  the 
borrower  of  money  on  a  pawn  at  usurious  interest  is  a  competent  Bull.  N.P.  288, 
witness,  in  an  action  for  usury  against  the  pawnbroker,  to  prove  289. 
not  only  the  repayment  of  the  money,  but  the  usurious  transac- 
tion, for  the  judgment  in  this  action  could  not  be  given  in  evi- 
dence against  him  in  an  action  to  recover  the  money  lent. 

t  Sect.  124.  But  if  the  lender  of  money,  on  such  action  being 
brought  against  him,  produce  a  security,  or  prove  the  pledge  to 
be  remaining  in  his  custody,  it  seems  that  the  borrower  cannot 
be  examined  to  contradict  this  («);  and  therefore  it  has  been  de-  (a)4Burr.2256. 
termined,  that  if  it  appear  upon  the  voir  dire  of  the  borrower  that 
he  is  a  bankrupt  and  has  not  repaid  the  money  borrowed,  and 
obtained  his  certificate,  he  cannot  be  a  witness  in  a  qui  tarn  action 
against  his  assignee,  notwithstanding  he  is  ready  to  release  to  his  masters  qui  tam 
assignee  all  benefit  which  may  arise  from  the  discharge  of  this  ^-  Drayton,  2 
debt  in  particular,  and  all  claim  to  surplus  and  allowance  in  gene-    '^"^  Rep.  496. 
ral,  and  notwithstanding  the  assignee  has  proved  his  demand  for 
the  money  lent  under  the  commission. 

t  Sect.  125.  Thirdly,  But  the  interest  to  render  a  witness  i  Peer.  Wms. 
incompetent  must  be  a  certain  benefit  or  advantage  arising  to  him  ^  r^'^^.^  ^ 
from  the  event  of  the  cause,  or  a  certain  charge  or  loss  to  which  i63. 
he  may  be  liable ;  for  a  future  or  contingent  interest,  or  a  future  ^o"g- 134. 
or  contingent  loss  which  he  may  derive  or  suffer  from  the  event 
of  the  cause,  will  not  render  him  incompetent. 

t  Sect.  126.  Therefore  on  an  indictment  for  forging  a  bank  Newland's 
note,  signed  in  the  usual  form  by  one  of  the  cashiers,  &c.  viz.  q^^^^  Crown 
"  For  the  Governor  and  Company  of  the  Bank  of  England,  W.  C.  L.  256. 
"  L."  the  cashier  is  a  competent  witness  to  prove  that  the  name 
subscribed  is  not  his  hand-writing ;  for  the  cashier,  by  signing  the 
note,  does  not  make  himself  immediately  responsible. 

t  Sect.  127.  Fourthly,  A  remote  or  trifling  interest  shall  not 
destroy  the  competency  of  a  witness. 

t  Sect.  128.  And  therefore  it  seems  agreed,  that  it  is  no  good  2  St.  Tr.  334. 
exception  against  a  witness,  that  he  has  a  maintenance  from  the  °^^' 
king  ;  for  every  one  may  maintain  his  own  witnesses. 

t  Sect.  129.  So  also  it  hath  been  adjudged  to  be  no  good  ex-  1  St.  Tr.723. 
ception  against  a  witness,  that  he  has  received  a  reward  for  hav-  2  St.  Tr.  334. 
ing  made  a  discovery  of  the  crime  to  be  proved  against  the  Kelvnge,  18. 
prisoner. 

t  Sect.  130.  Also  it  hath  been  (a)  ruled  to  be  no  good  excep-  ^^\^fl'^s^^ 
tion,  that  a  witness  hath  the  promise  of  a  pardon  or  other  reward  335.  693. 
on  condition  of  giving  his  evidence,  unless  such  reward  be  pro-  ^J>^^'-'^^^'^^^' 
mised  by  way  of  contract  for  giving  such  and  such  particular  evi-  ^  Hale!  280. 
dence,  or  full  evidence,  or  any  way  in  the  least  to  bias  him  to  go  Keiynge,  18. 

beyond  4  St.  Tr.  121. 
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beyond  the  truth ;  which  not  being  easily  avoided  in  promises  or 
threats  of  this  kind,  it  is  certain  that  too  great  caution  cannot  be 
used  in  making  them. 

Fotheringhamv.       f  Sect.  131.  FiFTHLY,  If  a  witness  think  himself  interested, 
Stra^"i29°^'  ^     although  in  point  of  fact  he  is  not,  he  should  not  be  examined  as 
a  witness. 

1  Term  Rep.  f  Sect,  132.  SixTHLY,  Butitis  an  established  rule,  that  a  per- 
^^^*                 son  who  has  signed  a  deed,  or  any  negotiable  instrument  for  the 

payment  of  money  or  performance  of  a  duty,  shall  not  be  permitted 
to  give  testimony  to  invalidate  it. 

cl'Fo^es  C  '^  ^^^^'  ^^^*  Therefore  it  has  been  held,  that  the  person  whose 
L.  144.  *  name  is  forged  to  a  bond,  cannot,  on  an  indictment  for  the  forgery. 
Loft.  Gilb.  228.  be  admitted  to  prove  that  the  name  signed  is  not  his  signature, 
B^  u  N  P  288   ^^^^P*  ^^  ^^s  ^  release  from  the  supposed  obligee  of  the  bond. 

Russell's  Case,        -^  Sect,  134.  So  also  on  an  indictment  for  forging  a  receipt  for 
Cases€.  L.  8.     ^^  payment  of  money,  the  person  whose  name  is  signed  to  the 
receipt  is  not  an  admissible  witness  to  prove  the  forgery. 

Rex  u. Rhodes,        -j-  Sect,  135.  So  also  on  an  indictment  for  forging  a  letter  of 

2  Stra.  728.  attorney  whereby  the  prisoner  transferred  stock,  the  proprietor  of 
Cases^C.L.345.    ^^^  Stock  is  not  a  competent  witness  to  prove  the  forgery  ;  but  it 

seems,  that  he  may  be  admitted  to  prove  the  amount  of  the  stock 
and  the  interest  that  was  due. 

Waller  v.  SheU        f  Sect,  136.  So  where  A.  the  indorsee  of  a  promissory  note, 
\ey,  1  Terra        indorsed  it  to  B.  who  gave  it  up   to  C.  in  consideration  of  his 
^*   '  *  bond  given  for  the  amount  of  it,  and   on  an  action  on  this  bond 

being  brought  against  C.  the  defendant  produced  A.  as  a  witness 
to  prove  that  the  consideration  given  for  the  note  was  usurious ; 
the  court  decided,  that  the  indorser  of  a  note,  independent  of  any 
question  of  interest,  could  not  be  permitted  to  prove  a  note  void 
which  he  himself  had  indorsed. 

Bull.N.P.  289.  '^  Sect,  137.  But  where  the  person  whose  hand  is  forged  is 
not  directly  interested  in  the  question,  he  may  be  admitted  to 
prove  the  forgery  ;  as  in  the  case  of  Rex  v.  Wills,  who  was  in- 
dicted for  forging  a  receipt  from  a  mercer  at  Oxford,  the  mercer 
having  before  recovered  the  money  in  an  action  against  Wills,  he 
was  admitted  to  prove  the  forgery. 

Seventhly,  In  criminal  cases,  witnesses  though  apparently 
interested  are  admitted  from  necessity. 

Rexr.M'Carty,  *|-  Sect,  138.  As  in  an  indictment  for  a  cheat,  by  imposing  on 
Salk.  286.  ^^  g  ^  spurious  liquor  as  genuine  port  wine,  A.  B.  is  a  compe- 

tent witness ;  for  as  such  cheats  are  seldom  practised  except 
between  the  parties  themselves,  they  would  otherwise  be  com- 
mitted with  impunity. 

Rexv.  Moise,         f  Sect.  139.  So  where  the  indictment  charged  the  defendant 

Stra.  595.  -^Jth  tearing  a  note   in  which  the  defendant  promised  to  pay  so 

much  to  A.  B.  the  payee  of  the  note  was  admitted  a  witness, 

although  it  was  objected  that  he  was  swearing  to  set  up  his  own 

demand. 

Sect. 
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t  Sect.  140.  So  also  it  is  said,  that  if  an  indictment  charge  the  Per  Holt,  Chief 
defendant  with  having  defrauded  a  woman  of  a  bond  or  note,  by  i^nj^^?' ,  .g 
persuading  her  that  he  could  secure  the  affections  of  a  man  she 
loved  by  a  certain  spell  or  charm,  the  woman  is  a  competent  wit- 
ness, although  her  evidence  tends  to  destroy  the  validity  of  the 
bond  or  note,  by  shewing  that  it  was  given  for  an  illegal  consi- 
deration. 

•\  Sect.  141.  So  on  an  indictment  for  an  assault,  the  person  Rex  w.  Fox, 
assaulted  is  a  competent  witness  to  prove  the  assault,  although  J  Str.  652. 
he  has  laid  a  wager  that  he  would  convict  the  defendant.  j^^    27. 

t  Sect,  142.  In  an  action  also  on  the  statute  of  Winton  against  Bull.  N.  P.  289. 
the  hundred,  the  party  robbed  may  himself  be  a  witness. 

As  to  the  Fourteenth  Point,  viz.  How  far  religious  sec- 
taries may  be  witnesses. 

t  Sect.  143.  It  seems  agreed  to  be  a  good  exception  that  a 
witness  is  an  infidel ;  that  is,  as  I  take  it,  that  he  believes  neither 
the  Old  nor  New  Testament  to  be  the  word  of  God ;  on  one  of  (a)  It  is  said  by 
which  our  law  requires  the  oath  should  be  administered  (a).     .     Lord  Coke,  that 

*  'an  infidel  cannot 

be  a  witness,  Co.  Lit.  6.  and  the  construction  which  Hawkins  has  made  upon  this  passage  is  warranted 
by  the  same  authority.  2  Inst.  479.  3  Inst.  165.  4  Inst.  279.  See  also  Fleta,  b.  5.  c.  22.  p.  344. 
Bract.  116.  But  Lord  Hale  doubts  whether  it  be  essential  to  the  validity  of  an  oath,  that  it  should  be 
taken  upon  the  Old  or  New  Testament,  2  Hale,  279.  And  it  is  now  settled,  that  all  persons  professing 
to  believe  in  a  God,  though  neither  believing  in  the  Old  or  New  Testament,  may  be  witnesses,  if  sworn 
according  to  the  ceremonies  of  their  own  religion.  1  At.  21.  2  Eq.  Abr.  397.  1  Wils.  84.  Co.  Lit.  6. 
note  (2).  Cowp.  389. 

t  Sect.  144.    It  has  been  determined,  that  a  subject  of  the  ^^jj^^j.^'f  ^^1^ 
Great  Mogul,  professing  the  Gentoo  religion,  sworn  according  ^^^  ^^' 
to  the  ceremonies  of  that  religion,  is  an  admissible  w^itness  ;  for 
the  Gentoos  believe  in  a  God  as  the  creator  of  the  universe,  and  ^  ^^^'  ^^• 
that  he  rewards  those  who  do  well,  and  punishes  all  those  who 
do  ill. 

t  Sect.  145.  So  also  a  Moor  sworn  upon  the  Koran  according  Fackenor v.  Sa- 
to the  ceremonies  of  the  Mahometan  religion,  is  a  good  witness,  bine. 

t  Sect.  146.  And  it  is  said,  that  a  heathen  has  been  admitted  i  Atk.  39. 
a  witness. 

t  Sect,  147.  It  hath  also  been  determined,  that  a  covenanter  Dutton  v.  Cole, 
who,  instead  of  being  sworn  in  the  usual  manner  by  laying  his  i  Sid.  6. 
right  hand  on  the   New  Testament  and   afterwards   kissing  it, 
takes  an  oath  by  causing  the  book  to  be  held  open  before  him, 
and  lifting  up  his  right  hand,  takes  as  strong  an  oath  as  any  other 
witness  :  the  form  of  the  oath  in  this  case  is,  "  You  swear,  ac-  Mildrone's 
"  cording  to  the  custom  of  your  country  and  the  religion  you  Case,  Cases  in 
*'  profess,  that  the  evidence  you  shall  give  between  our  sovereign  ^'^°-  ^^^'  •'^^* 
''  lord  the  king  and  the  prisoner  at  the  bar,  shall  be  the  truth,  the 
"  whole  truth,  and  nothing  but  the  truth,  so  help  you  God." 

t  Sect.  148.  And  it  is  now  settled,  that  a  Jew  may  be  sworn  Wellsr.  Wii- 
in  a  criminal  case- on  the  Pentateuch,  according  to  the  ceremo-  I'ams,  i.Ld. 
nies  of  the  Jewish  religion ;  and  it  is  said  that  this  practice  is  vem"  263. 
the  ancient  usage  of  the  common  law,  and  that  Jews  were  thus  per  Ld.  ftfans- 
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sworn  prior  to  the  eighteenth  year  of  Edward  the  First,  when 
they  were  expelled  the  kingdom. 

1  Atk.  a7.  t  Sect.  149.  But  it  is  said,  that  an  atheist,  who  has  no  belief 

of  a  God,  and  an  imprecation  of  the  Divine  Being  upon  him  if 
he  swear  falsely,  cannot  be  a  witness ;  for  persons  denying  the 
being  or  attributes  of  the  Deity,  cannot  consider  themselves  as 

Bull.  N.  P.  202.  bound  by  the  obligation  of  an  oath,  and  therefore  are  not  cre- 
dible. 

White's  Case.  *j-  Sect,  150.  So  also  if  it  appear  that  a  person  has  no  idea  of 

SeTheevlllT  ^  ^^^  ^^  religion,  is  altogether  ignorant  of  the  obligation  of  an 

1  Atk.  43. 45.  oath,  a  future  state  of  rewards  and  punishment,  the  existence 
Lord  Kenyon,  of  another  world,  or  what  becomes  of  wicked  people  after  their 
Hilary  1791.      ^^^^h,  he  Ought  not  to  be  sworn  :  but  a  person  sworn  on  the 

New  Testament,  who,  on  being  asked  if  he  believed  in  the  holy 
gospels,  answered,  after  some  prevarication,  that  he  believed  in 
them  as  far  as  he  understood  them,  was  allowed  to  give  evidence. 

Buller,  292.  f  Sect.   151.    And  it  is   held,  that   persons  excommunicated 

cannot  be  witnesses,  because  being  excluded  out  of  the  church, 
they  are  supposed  not  to  be  under  the  influence  of  any  religion. 

f  Sect.  152.  The  statute  3  Jac.  1.  c.  5.  enacts,  "  That  every 
"  popish  recusant  convict  shall  stand  to  all  intents  and  purposes 
"  disabled,  as  a  person  lawfully  excommunicated,"  and  there- 
fore Lord  Coke  refused  to  admit  them  as  witnesses  between 
(o)  2  Bulst.  155.  party  and  party  («) ;  but  it  is  said,  that  this  is  too  severe,  and 
Bull.  N.  P.  293.  that  the  purport  of  the  statute  is  satisfied  by  the  disability  to 
bring  an  action. 

t  Sect.  153.  But  by  7  and  8  Will.  3.  c.  34.  s.  6.  which  allows 
the  affirmation  therein  described  to  be  accepted  instead  of  an 
oath,  it  is  enacted,  **  That  no  quaker  or  reputed  quaker  shall  by 
*'  virtue  of  this  act  be  qualified  or  permitted  to  give  evidence  in 
"  any  criminal  causes,  &c." 

t  Sect.  154.  And  on  this  statute  it  hath  been  decided,  that  a 

quaker  is  not  an  admissible  witness  upon  making  affirmation  in 

(b)  2  Str.  854.     an  appeal  of  murder  {b),  or  on  a  motion  for  an  attachment  for 

y^^B^^-^'  it?   "^^  performing  an  award  (c),  on  a  motion  for  a  misdemeanor  (J), 

(e)  1  Stra.527.    or  on  exhibiting  articles  of  the  peace (e). 

As  to  the  Fifteenth  Point,  viz.  How  far  infants,  aliens, 
and  persons  deaf  and  dumb,  may  be  witnesses. 

(/)Co.  Litte.       Sect.  155.  It  is  (/)  certain,  that  want  of  discretion  is  a  good 

2  Hale"278^.^*  exception  against  a  witness  ;  on  which  account  alone  (g)  it  seems, 
1  Brownl  47.  that  an  infant  may  be  excepted  against ;  for  in  some  cases  an 
Foster,  70.         infant  of  nine  years  of  age  has  been  allowed  to  give  evidence. 

t  Sect.  156.  And  in  the  case  of  a  rape  committed  upon  a  fe- 
male infant  of  such  tender  years  that  she   has  not  sufficient  un- 
derstanding to  be   admitted  to  give  testimony  on  oath,  it  was 
formerly  held,  that  the  information  she  gave  to  others  of  the  facts 
Qi)  1  Hale,  302.  and  circumstances  might  be  given  in  evidence  by  those  to  whom 
2^Hale  279        ^^^^  made  the  communication  (h),  but  this  was  never  practised 
'       *  but 
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but  upon  extraordinary  occasions  (i),  and  the  doctrine  was  soon  (0  iiMod.228. 

overruled  (/c);  and  it  is  now  settled,  that  if  an  infant  appear,  by  (fc?i  Atk^29. 

answers  to  questions  propounded  by  the  court  for  the  purpose.  Rex  v.  Powell, 

to  entertain  sufficient  sense  of  the  danger  and  impiety  of  falsehood.  Cases  in  Crown 

she  may  be  sworn  and  examined,  however  young  in  years  she  ^  g^^!^  ^J^^ 

may  be  (/) ;  but  that  unless  infants  have  such  sufficient  discre-  h)  Brasier's 

tion,  they  cannot  give  their  testimony;  for  no  evidence  can  be  Case, Cases Cro. 

received,  under  any  circumstances,  except  upon  oath  {m).  (m)S.  C  Bull. 

N.  P.  293 
Sect,  157.  But  it  seems  agreed,  that  it  is  no  good  (w)  excep-  (^n)  1  St,  Tr. 

tion  against  a  witness,  that  he  is   an  alien,  or  villein,  or  bond-  253. 

man,  &c. 

Sect.  158.  Also  it  seems,  that  a  man  deaf  and  dumb,  with  c^sfc'L  sle 
whom  communication  can  be  made  by  means  of  signs,  &c.  may  See  also  Jones's 
be  admitted  to  give  material  evidence  against  a  prisoner.  Case,  Cases  C. 

As  to  the  Sixteenth  Point,  viz.  In  what  manner  witnesses 
are  to  give  their  evidence. 

Sect.  159.  It  hath  always  (0)  been  agreed,  that  the  evidence  (0)  2  Hale,  283. 
for  the  king  must  in  all  cases  be   upon  oath,  and  also  that  the  J  ^"Js^.  147. 
evidence  for  the  defendant  in  an  {p)  appeal,  whether  capital  or  ^y^      **    ^* 
not  capital,  or  in  an  indictment  or  information  for  a  (q)  misde-  1  Siderfin,  325. 
meanor,  must  also  be  upon  oath.     And  it  is  said  by  Sir  Edward  (?)  1  Sid.  211. 
(r)  Coke,  "  That  he  never  read  in  any  statute,  ancient  author,  (0  3  Inst.  79. 
**  book,  case,  or  record,  that  in  criminal  cases,  the  party  accused 
"  should  not  have  witnesses  sworn  for  him,  and  therefore  that 
"  there  is  not  so  much  as  scintilla  juris  against  it."     And  it  is 
said  by  Sir  (s)  Matthew  Hale,  that  there  is  no  known  law  against  ^  2  Hale,  283. 
it. 

Sect.  160.  However,  there  having  been  a  constant  immemorial  (t)c.  Car.  292. 
(t)  practice  not  to  suffer  witnesses  to  be  sworn  against  the  kins:  sBulst.  147. 

••  •  •/  •  iSt  Tr    1 4*? 

upon  indictments  of  capital  crimes  (w),  except  m  some  cases  spe-  ^  g^'  rj.^'^  g^g* 
cially  provided  for  by  statute  ;  and  the  judges  being  always  tender  737. 
of  departing  from  the  settled  practice  of  their  predecessors,  and  («)  Vide  31  El. 
generally  choosing  rather  to  presume  it  originally  founded  on  ^'j^'^  ^  ^ 
some  statute  or  other  good  foundation,  than  to  suffer  the  reason- 
ableness of  it  to  be  nicely  inquired  into,  which  might  be  an  inlet  to 
endless   uncertainties  ;  it  was  thought  necessary  to   enact  by  1 
Ann.  c.  9-  s.  3.  "  That  every  person  w^ho  shall  be  produced  or 
"  appear  as  a  witness  on  the  behalf  of  the  prisoner,  before  he 
^'  or  she  be  admitted  to  depose,  or  give  any  manner  of  evidence, 
"  shall  first  take  an  oath  to  depose  the  truth,  the  whole  truth, 
''  and  nothing  but  the  truth,  in  such  manner  as  the  witnesses  for 
"  the  queen  are  by  law  obliged  to  do ;  and  if  convicted  of  any 
"  wilful  perjury  in   such   evidence,  shall  suffer  all  the  punish- 
"  ments,  penalties,  forfeitures,  and  disabilities,  which,  by  any  of 
''  the  laws  and  statutes  of  this  realm,  are  or  may  be  inflicted 
"  upon  persons  convicted  of  wilful  perjury." 

t  Sect.  161.  It  seems,  that  peers  of  the  realm  have  no  privi- 
lege in  criminal  cases  (x),  as  they  have  in  civil  cases,  of  being  (*)  3  Keb.  61. 
examined  upon  their  honour  but  that  the  evidence   they  give 
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as  well  before  the  grand  jury  as  the  petit  jury,  must  be  upon 

(a)  1  Salk  278    ^^^^'    ^"^  ^^  ^^^^^  refuse  to  be  sworn,  may  be  fined  and  com- 
^^^  '       '  mitted  for  a  contempt  of  the  court  (a). 

f  Sect.  l62.  It  is  said  also,  that  it  is  not  sufficient  for  a  wit- 
ness to  depose  "  as  he  thinks  or  persuades  himself :"  First, 
Because  the  court  must  give  an  absolute  sentence,  and  there- 
fore ought  to  have  more  sure  ground  than  thinking.  Secondly, 
Because  the  witness  cannot  be  prosecuted  Jor  perjury  {b). 
Thirdly,  Because  the  judges,  as  judges,  are  always  to  give 
judgment  secundum  allegata  et  probata,  notwithstanding  private 
individuals  think  otherwise. 


Dyer,  53.  notis. 


(b)  Sed  vide 
vol.  1.  tit. 
«  Perjury," 
contra. 


(«)  1  St.Tr.  969. 
3  State  Trials, 
238.  252.  420. 


t  Sect,  163.  It  seems  also,  that  a  witness  shall  not  be  per- 

(c)5St.Tr.445.  mitted  to  read  his  evidence  (c),  but  he  may  refresh  his  memory 

from  any  book  or  paper,  if  he  can  afterwards  swear  to  the  fact 

from  his  own  recollection ;  but  if  he  cannot  swear  to  the  fact 

Perkins  STerm  ^'■^"^  recollection  any  further  than  as  finding  it  entered  in  a  book 

Rep.  74^.  or  paper,  the  original  book  or  paper  must  be  produced  (d). 

7  Mod.  119.  f  Sect,  164.  It  is  a  general  rule,  that  a  witness   cannot  be 

^^^•^^w2''<is,  asked  any  question  the  answering  of  which  may  oblige  him  to 
440!"^^    ^^       accuse  himself  of  a  crime,  or  subject  him  to  penalties  or  punish- 
ment;   and  therefore   a  witness   may  be  asked   if  he  has  ever 
stood  on  the  pillory,  for  the  answer  cannot  subject  him  to  any 
punishment.  (1) 

As  to  the  Seventeenth  Point,  viz.  In  what  manner  wit- 
nesses are  compellable  to  attend. 

Sect,  165.  I  take  it,  that  in  prosecutions  for  (e)  misdemeanors 
the  defendant  may  take  out  subpanas  of  course  ;  but  that  in  ca- 
(f)  Vide  V^i.   pit^l  cases  he  hath  no  {f)  right,   by  the  common  law,  to  any 
Tr.  969.  process  against  his  witnesses  without  a  special  order  of  the  court. 

?  N^c^V^^^*  "^"^  ^^  ^^  ^^^^  "^  Turner's  case  (g),  that  the  court  cannot  grant 
^^^    •    ^      •  the  prisoner  any  precept  to  bring  in  his  witnesses,  8cc. 

Sect,  166.  But  by  7  Will.  3.  c.  3.  s.  7.  *'  All  persons  accused 
"  and  indicted  for  any  high  treason,  whereby  any  corruption  of 
'*  blood  may  ensue,  shall  have  the  like  process  of  the  court  where 
'*  they  shall  be  tried,  to  compel  their  witnesses  to  appear  for  them 
"  at  any  such  trial  or  trials,  as  is  usually  granted  to  compel  wit- 
'*  nesses  to  appear  against  them." 

Sect,  167.  And  it  seems,  that  since  the  statute  of  1  Ann.  c.  9. 
set  forth  more  at  large  in  the  precedent  section,  which  ordains, 
"  That  the  witnesses  for  the  prisoner  shall  be  sworn,"  process 
may  be  taken  out  against  them  of  course  in  any  case  whatso- 
ever (/i). 

As 

the  king's  name 

by  the  justices  where  the  plea  of  not  guilty  is  to  be  tried ;  or  the  justices  or  coroner  who  take  the  ex- 
amination of  the  person  accused,  and  the  information  of  the  witnesses,  may  at  that  time  (and  this  is  the 
usual  way),  or  at  any  time  after,  and  before  the  trial,  bind  over  the  witnesses  to  appear  at  the  sessions, 
and  if  they  refuse  to  be  bound  over,  may  commit  them  for  contempt.  2  Hale,  52.  282.  Where  a  wit- 
ness is  a  prisoner  in  execution  for  debt,  he  must  be  brought  up  by  habeas  corpus  ad  testificandum,  to  give 
his  evidence.     2  State  Trials,  580.     4  State  Trials,  37. 

(1)  See  Stat.  46  Geo.  3.  c.  37.  by  which  a  witness  is  obliged  to  answer  questions  relevant  to  the 
issue,  which  has  no  tendency  to  accuse  himself,  or  to  expose  him  to  penalty  or  forfeiture. 


(/j)  The  com- 
pulsory process 
to  bring  in  wit- 
nesses in  crimi- 
nal causes  is 
either  by  sub- 
poena issued  in 
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As  to  the  Eighteenth  Point,  viz.  In  what  cases  witnesses 
may  be  allowed  their  expenses. 

Sect.  168.  It  seems,  that  in  civil  proceedings  a  witness  is  not 
obliged  to  attend,  miless  his  expenses  are  tendered  to  him  pur- 
suant to  5  Eliz.  c.  9.  and  if  after  such  tender  he  neglect  to  appear, 
he  may  be  fined  according  to  the  directions  of  that  statute,  or 
punished  by  attachment  for  a  contempt  of  the  court,  as  the  cir- 
cumstances of  the  case  shall  appear  to  be.  (A)     But  in  criminal  ('0  Ld.  Raytm 
proceedings  the  demands  of  public  justice  supersede  every  con-  s?rnnre  1054 
sideration  of  private  inconvenience;  and  witnesses  are  bound,  1130.510. 
unconditionally,  to  attend  the  trial  upon  which  they  may  be  sum-  Black.  36.^ 
moned,  and  be  bound  over  to  give  their  evidence.     To  persons         '  ""^^^. 
of  opulence  and  public  spirit  this  obligation  cannot  be  either  hard 
or  injurious;    but  indigent  witnesses   grew  weary  of  expensive 
attendance,  and  frequently  bore  their  own  charges  to  their  great 
hinderance  and  loss  ;  and  Sir  Matthew  Hale  (i)  complains  of  the  (0  2  Hale,  282. 
want  of  power  in  judges  to  allow  witnesses  their  charges,  as  a 
great  defect  in  this  part  of  judicial  administration. 

By  the  58  Geo.  3.  c.  70.  s.4.  the  court,  before  whom  any  person  Ante,  p.  127, 
shall  be  tried  for  felony,  are  authorised  to  direct  payment  to  the 
prosecutor  and  his  witnesses  and  persons  concerned  in  the  appre- 
hension of  the  felon,  such  sums  as  the  court  shall  think  reason- 
able to  reimburse  the  prosecutor  and  his  witnesses  their  expenses 
of  prosecuting  and  to  compensate  them  for  their  loss  of  time,  8cc. 

As  to  the  Nineteenth  Point,  viz.  What  evidence  maintains 
an  indictment. 

Having  already  shewn,  (k)  that,  according  to  the  later  opinions,  (^)  Ch.  25. 
where  one  is  indicted  upon  a  statute,  and  the  evidence  doth  not  ^i^^'4/s'  ^  » 
bring  the  case  within  the  statute,  but  yet  proves  the  offence  in  the 
indictment  as  it  is  an  offence  at  the  common  law,  the  defendant 
may  be  found  guilty  at  the  common  law,  and  the  words  contra 
formam  statuti  rejected  as  surplus. 

Having  also  shewn,  (/)  that  it  is  strongly  holden,  that  a  man  (0  Ch.  35. 
cannot  be  found  guilty  of  an  indictment  against  him  as  principal,  ^^^^-  ^^* 
upon  evidence  which  only  proves  him  to  have  been  accessary 
before,  but  shall  be  discharged  of  the  indictment, 

I  shall  in  this  place  take  notice  only  of  the  following  particulars. 

Sect.  169.  First,  That  it  is  a  settled  rule  (m)  in  all  cases,  (m)Sura.  264. 
whether  capital  or  not  capital,  that  the  day  laid  in  the  indictment  iS^I^'^yp 
or  («)  appeal  is  not  material  upon  evidence,  but  that  the  defen-  291.    ' 
dant  may  be  convicted  upon  proof  of  a  fact  at  any  other  time,  3  Inst.  230. 
whether  before  or  after  the  day  laid,  so  (0)  that  it  were  before  the  Ir^f^'^^^h 
time  when  the  indictment  or  appeal  were  preferred  :  and  agree-  2  in^st.^s'i  8,  * 
ably  hereto  Sir  (p)  Henry  Vane  was  found  guilty  of  an  indict-  319. 
ment  of  high  treason  laid  on  the  thirtieth  of  May,  in  the  eleventh  f  ?  g*^  ^^' ?: 
of  Charles  the  Second,  upon  evidence  of  a  fact  done  the  thirtieth  (0)  1  Salk.  288. 
of  January,  in  the  first  year  of  Charles  the  Second.  4  State  Tr.  9. 

Sprt    ^  Kclynge,  16. 

*^*^"'  (p)  Sum.  264. 
2  Inst.  ;'>18.    3  Inst.  230.    Confirmed  by  all  the  judges  in  the  case  of  Lord  Balnierino,  9  St.  Trials*  587. 
and  Tow  nloy's  case,  Foster,  7,  8. 
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Sect.  170.  Secondly,  That  where  the  time  proved  varies  from 

that  laid  in  the  indictment  or  appeal,  the  jury  may  either  find  the 

defendant  guilty  generally,  in  which  case  the  forfeiture  shall  reate 

to  the  time  laid,  till  the  verdict  be  falsified  by  the  party  intereted 

(q)  Sum.  264.     (as  it  may  be  in  this  (q)  respect,  though  not  as  to  the  point  ofth  e 

S^lnst  ''"O     d  ^^'^"*^^) '  ^^  ^^^^y  ^"^y  W  specially  find  him  guilty  on  the  day  on 

infra,  Ch.  51.      which  the  fact  is  proved,  w  hether  before  or  after  the  day  laid  in 

(r)  Kely.  16.      the  indictment  or  appeal,  in  which  case  the  forfeiture  shall  relate 

i^Ha/e  ^41        ^^  ^^^^  ^^^  ^^  specially  found.     But  where  a  verdict  expressly 

2  Inst.  318.        finds  a  defendant  guilty  before  the  time  laid  in  the  indictment  or 

3  Inst.  230,        appeal,  whether  it  may  be  falsified,  as  to  the  time,  by  the  party 

interested,  as  it  may  be  where  it  finds  him  guilty  generally  of  the 
offence  in  the  indictment  or  appeal,  upon  evidence  of  a  fact  after 
the  time  laid,  may  deserve  to  be  considered. 

(s)Salk.  185.  Sect.  171.  Thirdly,  That  where  a  certain  (s)  place  is  made 

vtd  F  Id*  '  P^^^  ^^  ^^^  description  of  the  fact  which  is  charged  against  the 
Penal  law,  sir.  defendant,  the  least  variance  as  to  such  place  between  the  evi- 
dence and  indictment  is  fatal ;  as  where  a  trespass  in  taking  away 
goods,  or  any  other  offence  is  alleged  in  such  a  parish  in  the 
house  of  J.  S.  or  in  such  a  parish  in  a  play-house  in  Lincoln's- 
inn-fields,  and  upon  evidence  it  appears  to  have  been  done  at  the 
house  of  a  different  person,  or  that  there  is  no  play-house  in 
Lincoln's-inn-fields . 

(0  Sum.  264,  Sect.  172.  But  it  is  a  settled  (/)  rule,  that  a  place  laid  only  for 

Salk  288  ^  venue  in  an  indictment  or  appeal  is  no  way  material  upon  evi- 

4St.  Tr.  9.  dence  ;  but  that  a  proof  of  the  same  crime  at  any  other  place  in 

Keiy.  15.  33.  the  (u)  same  county,  maintains  the  indictment  or  appeal  as  well 

See  th^bookr  ^^  ^^  ^^  ^^^^  '^^^"  provcd  in  the  very  same  place. 

above  cited,  and  supra,  ch.  25.  sect.  35  to  54.  and  Cro.  Eliz.  911. 

(x)Kely.  33.  Sect.  1/3.  Also  it  hath  been  (x)  adjudged,  that  after  a  crime 

and  Lord  Pres-  jjat^^  jjegn  proved  in  the  county  in  which  it  is  laid,  evidence  may 

Ws^se,^^^  be  given  of  other  instances  of  the  same  crime  in  another  county, 

confirmed  by  in  order  to  satisfy  the  jury. 

Lord  Mansfield 

in  Hensey's  case,  1  Burrow,  650. 

(2/)Kely.i4,i5.       Sect.  174.  Also  it  was  (^)  adjudged,  in  Sir  Henry  Vane's  case, 

4  State  Tr.  78.  that  where  one  is  indicted  for  high  treason  in  compassing  the 
(s)  For  it  is  ue-    j^j^^'g  ^q^^\^  Jj^  ^^^^^  county,  and  the  levying  of  war  in  the  same 

cessary  that  *.,.,  •"  ^  i  j/\  j* 

some  overt-act  county  IS  laid  as  an  overt-act  of  such  treason,  and  (2)  proved  m 
be  proved  in  the  the  same  county  by  one  witness,  the  levying  of  war  in  another 
othemlsTthe^°'  county  may  also  be  proved  by  another  witness.  But  it  seems  to 
comprssTng  "^  have  been  (a)  agreed  at  the  same  time,  that  where  the  levying  of 
could  noway  be  war  is  the  treason  for  which  the  party  is  indicted,  it  must  be  fully 
Kotedi'nthe      P^oved  in  the  county  in  which  it  is  laid. 

county  wherein  it  is  laid.  See  the  books  above  cited,  (a)  Kelyuge,  15.  and  Deacon's  case,  9  St.  Trials, 
558.    Foster,  9. 

Sect.  175.  Also  it  seems,  that  at  this  day  the  levying  of  war  can 

in  no  case  be  given  in  evidence  as  an  overt-act  in  any  county  in 

which  it  is  not  laid,  unless  it  tend  to  prove  some  overt-act  that  is 

expressly  laid;  for  it  is  enacted  by  7  Will.  3.  c.  3.  s.  8.  ''  That 

(i)  Fost.  245.     "  no  (b)  evidence  shall  be  admitted  or  given  of  any  overt-act  that 

*'  IS 
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*'  is  not  expressly  laid  in  the  indictment  against  any  person  or 
*'  persons  whatsoever." 

Sect.  176.  In  the  construction  whereof  it  hath  been  (c)  ad-  (c)  Captain 
judged,  that  where  one  is  indicted  for  high  treason  in  adhering  to  ^^"Shan's  case, 
the  king's  enemies,  and  certain  acts  of  hostility  done  by  him  in  a  to  38.^   ^  ^* 
certain  ship  called  the  Clencarty,  are  laid  as  the  overt-acts  of  such 
adlierence,  no  evidence  can  be  given  of  any  other  distinct  act  of 
adherence,  having  no  relation  to,  nor  any  way  tending  to  prove, 
what  was  done  in  the  Clencarty,  though  it  conduce  to  prove  the 
same  species  of  treason ;  and  therefore  that  on  such  an  indict- 
ment no  evidence  can  be  given  of  the  prisoner's  having  run  away 
to  the  enemy  in  a  custom-house  boat,  &c. 

Sect.  177.  But  it  hath  been  (^)  adjudged,  that  where  one  is  (<i)  Rookwood's 
indicted  for  high  treason  in  compassing  the  king's  death,  and  a  ^eT'to  697*^  ^"^ 
consult  and  agreement  to  assassinate  the  king  is  laid  as  one  of  the 
overt-acts  of  such  treason,  the  defendant's  giving  about  among 
the  conspirators  a  list  of  the  persons  names  who  were  intended  to 
be  employed  in  the  assassination,  may  be  given  in  evidence 
against  him  upon  such  indictment,  because  it  naturally  tends  to 
prove  his  agreement  to  the  intended  assassination,  which  agree- 
ment is  one  of  the  overt-acts  laid  in  the  indictment. 

Sect.  17B.   Also  it  hath  been  (e)  adjudged,  that  where   the  (e)Francia's 
writing  of  several  treasonable  letters  is  laid  as  an  overt-act  of  ^^**^'  ^  ^*^^*^  ^^' 
high-treason  in  compassing  the  king's  death,  and  the  purport  of  Yet^n  some  in- 
such  letters  is  only  set  forth  in  the  indictment  without  a  particular  dictments  the 
recital  or  description  of  any  of  them,  the  particular  letters  making  ^^^y  words 
good  such  charge  may  be  read  at  the  trial.  beeiftreason-^^ 

able  have  been  set  forth.     2  St.  Tr.  746.  219. 

Sect.  179.  Fourthly,  That  where  several  overt-acts  are  laid  (/)Lowick's 
in  an  indictment  of  high  treason,  the  proof  of  any  (f)  of  them  7 is.'and  Layer's 
maintains  the  indictment  as  nmch  as  if  every  one  of  them  were  case,  6  St.  tr. 
proved.  ^'^^- , 

^  1  Hale,  1 22. 

Foster,  194. 

Sect.  180.  Fifthly,  That  where  one  is  indicted  for  writing  a 
(g)  libel  secundum  tenorem  sequentem,  or  for  forging  a  deed  so  and  {g)  Salk.  66O. 
so  described,  any  the  least  variance  between  the  libel  recited,  or        ^'^** 
deed  described,  and  those  given  in  evidence,  is  fatal ;  but  that 
where  the  substance  only  of  a  libel  is  set  forth,  it  is  sufficient  if 
the  libel  be  proved  to  have  the  same  sense  as  is  set  forth  (1). 

Sect. 

(1)  The  word  "  aforesaid"  implies,  and  binds  ceivd,"  and  the  recital  in  the  indictment  was  "value 

the  party  to  an  exact  recital,  Dougl.  97.     So  also  received,"  the  variance  was  determined  by  all  the 

the  words  "  as  follows,  that  is  to  say,"  are  altoge-  judges  to  be  immaterial;  for  it  is  impossible  to  rais- 

ther  as  certain  as  if  it  had  been  said,  "  in  the  words  take  it.  Hart's  case.  Cases  Cro.  Law,  131.     The 

and  figures  following,  that  is  to  say,"  Powell's  case,  true  distinction  is  said  by  Lord  Mansfield  to  be, 

2  Bl.  Rep.  783.     But  the  words  '*  in  manner  and  that  where  the  omission  or  addition  of  a  letter  does 

form  following,  that  is  to  say,"  do  not  bind  the  not  change  the  word  so  as  to  make  it  another  word, 

party  to  recite  the  instrument  verbatim,  nor  render  the  variance  is  not  material ;  but  that  where  the 

mere  formal  omissions  or  mistakes   fatal.  May's  mis-recited  word  is  in  itself  a  word  not  intelligible 

case,  Douglas,  193.     In  perjury,  on  an  affidavit  with  the  context,  there  the  variance  is  fatal.    Salk. 

recited  to  the  "  tenor  and  eifect,  &c."  where  "  un-  660.     Cowp.  230.     Douglas,  194.  note  25.     But 

dertood"  was  inserted  in  the  indictment  instead  of  by  Powys,  if  the  court  once  give  into  solutions  of 

"  understood,"  the  variance  was  held  not  fatal,  variances,  they  will  never  know  where  to  stop,  and 

Beatli's  case,  Cowper,  229.     So  also  in  forgery,  being  once  at  sea  will  find  it  difficult  to  roach  the 

where  the  bill  given  in  evidence  was  "  value  re-  harbour  again.     2  Str.  231,  232. 
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(/i)Hobart,29'i.  ^ecL  181.  Yet  it  seems  (^)  agreed,  that  it  is  no  evidence  in 
any  criminal  case,  that  the  defendant  said  so  and  so,  or  words  to 
the  like  effect;  because  the  court  must  know  the  very  words,  to 
judge  of  their  force  and  effect. 

Sect.  182.  Sixthly,  That  a  variance  between  an  indictment 
or  appeal  of  death,  and  the  evidence,  as  to  the  instrumental  cause 
mentioned  in  such  indictment  or  appeal,  is  no  {i)  way  material, 
so  that  the  party  be  proved  to  have  died  by  the  same  kind  of 
death  as  is  alleged  in  the  indictment  or  appeal. 


(0  9  Coke,  67. 
2  Hale,  105. 
291.  185. 

2  Inst.  319. 

3  Inst.  135.  50. 
Slunraary,  265. 
Gilb.  270.  277. 

(/c)  See  the 
books  above 
cited,  and  sup. 
c.  23.  s.  84. 


(I)  Vide  sup. 
c.  23.  s.  84. 

(w)  3  Inst.  135. 
Summary,  265. 
3  Inst.  319. 


(/i)2HaIe,291. 
2  Inst.  319. 

1  St.  Tr.  p.  118. 
Overbury's 
case. 

(o)  4  St.  Tr.  9. 

2  Hale,  291. 
Mackally's 
case, 

9  Coke,  67. 

(p)  Sura.  265. 
2  Hale,  292. 
o  Inst.  165. 


{q)  But  there 
•\\  ere  anciently 
some  opinions 
to  the  contrary, 
sup.  c.  29.  s.  7. 
Gilb.  L.E.  271. 
2  Hale,  185. 
292.  344,  345. 
S.P.C.  41. 
(r)  Plow  den, 
98.  100. 

1  Salkeld,  334, 
B.  Appeal,  85. 
c.  25.  sect.  64. 
Douglas,  210. 

(t)  Sanclier's 

case, 

9  Coke,  119. 

2  Hale,  292. 
Vide  Keilw. 
107.  and  sup. 
c.  29.  s.  46,  47. 
(u)  2  Inst.  183. 


Sect.  183.  And  therefore  it  is  ik)  agreed,  that  if  one  be  indicted 
or  appealed  for  killing  another  with  a  sword,  and  upon  evidence 
it  appear  that  he  killed  him  with  a  staff,  hatchet,  bill,  or  hook,  or 
any  other  weapon  with  which  a  wound  may  be  given,  he  ought 
to  be  found  guilty,  for  the  substance  of  the  matter  is  whether  he 
gave  the  party  a  wound  of  which  he  died ;  and  it  is  not  material 
with  what  weapon  he  gave  it,  though,  for  form's  sake,  it  be  (/) 
necessary  to  set  forth  a  particular  weapon.  And  on  the  same 
ground  it  hath  been  also  (wz)  adjudged,  that  an  indictment  or  ap- 
peal for  poisoning  a  man  with  one  kind  of  poison,  may  be  main- 
tained by  evidence  of  a  different  kind  of  poison  ;  for  the  substance 
of  the  matter  is,  whether  the  defendant  did  poison  the  deceased, 
or  not.  (t?)  Yet  it  seems  clear,  that  evidence  of  poisoning,  burn- 
ing, or  famishing,  or  any  other  kind  of  killing  wherein  no  weapon 
is  used,  will  not  maintain  an  indictment  or  appeal  of  death  by 
killing  with  a  weapon ;  and  that  evidence  of  killing  with  a  weapon 
will  not  maintain  an  indictment  or  appeal  of  poisoning,  &c.  be- 
cause they  are  different  kinds  of  deaths  ;  and  in  like  manner  that 
an  indictment  of  treason  could  (o)  never  be  maintained  by  evi- 
dence of  treason  of  a  different  species. 

Sect,  184.  Seventhly,  That  it  seems  a  (p)  general  rule  that, 
wherever  a  variance  between  an  indictment  or  appeal,  and  the 
evidence  brought  to  support  them,  is  material  or  immaterial  in 
respect  of  the  principal ;  in  the  same  cases  also  it  will  be  mate- 
rial or  immaterial  in  respect  of  the  accessary. 

Sect.  185.  Eighthly,  That  it  is  {q)  settled  at  this  (r)  day,  that 
if  an  indictment  or  appeal  against  A.  B.  and  C.  for  the  death  of 
D.  charge  A.  as  having  given  the  mortal  blow,  and  B.  and  C.  as 
having  been  present,  procuring  and  abetting,  and  the  evidence 
prove  that  B.  and  C.  gave  the  blow,  and  that  A.  was  only  pre- 
sent, procuring  and  abetting,  yet  it  maintains  the  indictment; 
because  in  such  a  case,  in  the  (s)  judgment  of  law,  the  act  of  any 
of  them  is  the  act  of  all. 

335.  Wallis's  case.  3  Mod.  121.  9  Coke.  67.  4  H.  7.  18.  Ab.  F.  Corone,  60. 
Corone,140.  S.  P.  C.  41.  1  Hale,  437,  438.  2  Summary,  292.  Sup.  c.  23.  sect.  76 
(s)  See  the  books  above  cited,  and  B.  1.  chap.  14.  sect.  6.  chap.  13.  sect.  31.  and  50. 

Sect.  186.  Ninthly,  That  it  hath  {t)  been  resolved,  that  if  one 
be  indicted  as  accessary  to  two,  and  upon  evidence  appear  to 
have  been  accessary  to  one  of  them  only,  yet  he  shall  be  found 
guilty.  But  it  is  holden  by  Sir  Edward  Coke  (w),  that  if  an  ap- 
peal be  brought  against  two  as  principals,  and  against  another  as 

accessary 
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accessary  to  them,  and  one  of  those  charged  as  principals  be  found 
not  guilty,  the  accessary  is  discharged ;  for  which  he  gives  this 
reason,  that  because  the  plaintiff  made  him  accessary  to  two,  he 
cannot  be  found  accessary  to  one :  but  no  authority  is  cited  for 
the  maintenance  of  this  opinion ;  neither  doth  it  seem  easy  to 
reconcile  it  with  the  resolution  above-mentioned,  unless  the  rules 
of  evidence  on  an  appeal  differ  from  those  on  an  indictment,  8.32.34*37 
which  I  do  not  (.r)  find  that  they  do  as  to  other  variances.  38,  39. 

Sect.  187.  Tenthly,  That  it  hath  been  {y)  agreed,  that  if  a  (?/)  9  Coke,  67. 
person  be  generally  indicted  for  the  murder  of  another  ex  malitia  9^^^^'^^^ 
prtECOgitatd,  and  no  express  malice  appear  upon  the  evidence,  but  c.  13.  s.  18,19. 
only  (s)  malice  implied  by  law,  yet  he  shall  be  found  guilty.  and  s.  40  to  43. 

Sect.  188.  Also  it  hath  been  (a)  adjudged,  that  where  an  in-  (a)  9  Coke, 67. 
dictment  sets  forth  all  the  special  matter  in  respect  whereof  the 
law  implies  malice,  a  variance  between  the  indictment  and  evi- 
dence as  to  the  circumstances  doth  no  hurt,  so  that  the  substance 
of  the  matter  be  found  :  as  (b)  where  an  indictment  for  the  mur-  (b)  9  Coke,  62. 
der  of  a  serjeant  at  mace  in  London  upon  an  arrest,  supposes  Vide  the  case  of 
that  the  sheriff  made  a  precept  to  such  serjeant  for  the  arrest,  CasesCro.  Law, 
and  upon  the  evidence  it  appears  that  there  was  not  any  such  106. 
precept,  but  that  the  serjeant  made  the  arrest  ex  officio  at  the 
plaintiff's  request  upon  the  entry  of  the  plaint,  according  to  the 
custom  of  the  city;  for  the  substance  of  the  matter  is,  whether 
the  defendant  killed  an  officer  in  the  lawful  execution  of  legal 
process. 

Sect.  I89.  Eleventhly,  That  violent  (c)  presumption  from  (c)  Co. Litt. 6. 
plain  circumstances  is  in  some  cases  taken  for  full  proof ;  as  S.  P.  C.  179. 
where  a  man  is  stabbed  in  a  house,  and  another  runs  out  with  a  ^  ^^o.  and  1  St^* 
bloody  knife  in  his  hand,  and  no  one  else  is  in  the  house  at  the  Tr.  isi.  636.  * 
time.    Also  it  is  (cl)  said,  that  a  probable  presumption  is  of  some  2  State  Tr.  408. 
weight,  but  that  a  light  one  is  not  to  be  regarded  at  all.  229^88  ^^689^' 

894.  901.  928,  929,  930.     (d)  Coke  on  Littleton, 

Sect.  190.  TwELFTHLY,  That  it  was  enacted  by  21  Jac.  c.  27. 
"  That  if  any  woman  be  delivered  of  any  issue  of  her  body,  male 
"  or  female,  which  being  born  alive  should  by  the  laws  of  this 
*'  realm  be  a  bastard,  and  that  she  endeavour  privately,  either  by  Evidence  as  to 
"  drowning,  or  secret  burying  thereof,  or  any  other  way,  either  by  ^^^^^  of  bas- 
*'  herself  or  the  procuring  of  others,  so  to  conceal  the  death 
"  thereof,  as  it  may  not  come  to  light,  whether  it  were  born  alive 
"  or  not,  but  be  concealed ;  in  every  such  case,  the  said  mother 
'^  so  offending  shall  suffer  death  as  in  case  of  murder,  except  such 
"  mother  can  make  proof  by  one  witness  at  the  least,  that  the 
"  child  whose  death  was  by  her  so  intended  to  be  concealed  was 
"  born  dead." 

This  statute  is  now  repealed  by  43  Geo.  3.  c.  58.  s.  3.  and  j^epea]edby 
from  thenceforth,  "  The  trials  in  such  cases  shall  proceed  and  be  43Geo.3.c.58. 
*'  governed  by  such  and  the  like  rules  of  evidence  and  of  pre-  s.3. 
**  sumption  as  are  by  law  used  and  allowed  to  take  place  in  re- 
"  spect  to  other  trials  for  murder,  and  as  if  the  said  act  had  never 
"  been  made." 

By 
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By  sect.  4.  The  jury  may  acquit  the  prisoner  for  the  murder 
and  find  her  guilty  of  endeavouring  to  conceal  the  birth  of  the 
child — which  subjects  the  offender  to  imprisonment  not  exceeding 
two  years  (vide  vol.  1.  p.  95.) 

As  to  the  Twentieth  Point,  viz.  What  may  be  given  in  evi- 
dence on  the  part  of  the  defendant. 

(e)  B.  1.  tit.  Sect.  191.  It  seems  (e)  agreed,  that  son  assault  demesne  may  be 

"  Assault."  given  in  evidence  on  the  general  issue  in  an  indictment,  but  not 
in  an  action  of  battery. 

(/)Savii,  32.  Sect.  192.  Also  it  seems  to  have  been  always  (/)  agreed,  that 

1  Jones,  151.  ^\^q  defendant  in  an  information  on  a  penal  statute  may  give  in 

2R.  Abr.  683.  ■  ■,                                 x'-i-x-              ■       i      %      ^       r    i             ''ai 

(^)2R.Abr.683.  evidence  any  exception  in  his  favour  in  the  body  of  the  act.    And 

But  this  is  left  a  it  hath  also  been  (g)  holden,  that  he  may  give  in  evidence  any 
quare,  Savil,  32.  gyd^  exception  in  a  proviso  of  the  act  (because  any  such  excep- 
B.  Gen.  Issue,3.   ^.  i  .i     ..  i       j- j        -l  •  i       r  /    i  \ 

Vide  sup.  c. 25.  "^^^  shews  that  he  did  not  act  against  the  form  of  the  statute); 

s.  113.  but  that  he  cannot  {h)  give  in  evidence  any  clause  of  exemption 

(fe)  2R.Ab.683.  iu  a  latter  statute,  but  ought  to  plead  it. 

t  As  to  the  Twenty-First  Point,  viz.  In  what  cases 
character  may  be  given  in  evidence. 

Bull.  N.  P.  296.  t  Sect.  193.  If  the  defendant's  character  is  put  in  issue  by  the 
prosecution,  the  prosecutor  itiay  examine  to  particular  facts  ;  for 
it  is  impossible  without  it  to  prove  his  charge  ;  but  in  the  parti- 
cular case  of  an  indictment  for  barratry,  this  cannot  be  done  with- 
out giving  notice  to  the  defendant  what  particular  facts  are  to  be 
given  in  evidence. 

Bull.  N.  P.  296.  Sect.  194.  But,  except  in  these  instances,  the  prosecutor  can- 
not enter  into  the  defendant's  character,  unless  the  defendant 
enable  him  to  do  so,  by  his  calling  witnesses  to  support  it,  and 
even  then  the  prosecutor  cannot  examine  to  particular  facts. 

Bull.  N.P.  296.  t  ^^f^f'  19o.  The  character  of  a  witness  also  can  only  be  im- 
peached by  examinations  into  general  character,  and  not  to  parti- 
cular facts. 

Determined  in  t  Scct.  196.  It  is  also  decided,  that  a  party  «hall  never  be  per- 
Hastings'  Trial  mitted  to  bring  general  evidence  to  discredit  his  own  witness,  for 
Lord  nu^  that  would  enable  him  to  destroy  the  witness  if  he  spoke  against 
June,  1789.         him,  and  to  make  him  a  good  witness  if  he  spoke  for  him,  with 

the  means  in  his  hands  of  destroying  his  credit,  if  he  spoke  against 

him. 

Bull.  N.  P.  297.  t  Sect.  197.  But  if  a  witness  prove  facts  in  a  cause  which  make 
against  the  party  who  called  him,  yet  the  party  may  call  other  wit- 
nesses to  prove  that  these  facts  were  otherwise. 

As  to  the  Tw  enty-Second  Point,  viz.  Whether  a  bill  of  ex- 
ceptions lies  to  evidence  in  criminal  cases. 

SlrHenr^'Vane's       Sect.  198.  It  hath  been  adjudged,  that  no  bill  of  exceptions  is 

Case,  wherein  it  crrantable 

is  said,  that  such  ^ 

bill  never  was  nor  ought  to  be  allowed  in  any  capital  case,  2  St.  Tr.  Harg.  edit.  450.  And  as  this  case 
is  reported  in  1  Sid.  85.  1  Keb.  384.  it  seems  to  have  been  holden,  that  it  is  not  grantable  on  any  in- 
dictment ;  and  as  it  is  reported  in  1  Lev.  68.  and  Kely.  15.  that  it  is  not  grantable  in  any  criminal  case 
whatsoever.     Vide  2  Inst.  427,  and  the  Rioters  Case,  1  Vern.  175. 
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grantable  on  an  indictment  of  treason  or  felony ;  the  statute  of 
VV^estminster  the  second,  13  Edw.  1.  st.  I.e.  2.  s.  31.  cum  aliquis 
implacitatar  coram  aiiquibiis  justiciariis  proponat  exceptionem,  3)C. 
having  never  been  thought  to  extend  to  any  such  case,  it  being 
plain  that  it  could  not  but  cause  an  iniiuite  delay  of  justice  if  it 
should. 

t  Sect.  199.  It  hath  also  been  determined,  that  a  bill  of  ex-  Rex  v.  Preston 
ceptions  will  not  lie  to  the  court  of  quarter-sessions,  upon  an  «"  *^^ J^'r/ 77 
appeal  against  an  order  of  removal ;  for  that  it  must  be  such  a 
proceeding  as  in  construction  of  law  is  an  impleading  of  the  party. 


CHAP.  XLVII. 

OF  VERDICT. 

-T  OR  the  general  learning  of  verdicts  I  shall  refer  to  other  books, 
and  in  this  place  take  notice  only  of  the  following  particulars. 

Sect.  1.  First,  That  it  seems  to  have  been  (a)  anciently  an  (o)  Co.  Lit.  227. 
uncontroverted  rule,  and  hath  been  allowed,  even  by  those  (6)  of  3  Institute,  110. 
the  contrary  opinion,  to  have  been  the  general  tradition  of  the  law,  ^  h  f '^iSj^^' 
that  a  jury  sworn  and  charged  in  a  capital  (c)  case,  cannot  be  dis-  2  St.  Tr.  82V. 
charged  (without  the  (d)  prisoner's  consent)  till  they  have  given  a  1  Ander.  103. 
verdict.     And  notwithstanding  some  (e)  authorities  to  the  con-  y ^  ^^•^™*  ^'** 
trary  in  the  reign  of  king  Charles  the  Second,  this  hath  been  sameisholden 
liolden  for  clear  law  both  in  the  reign  of  king  (y)  James  the  by  Coke  as  to 
Second,  and  (g)  since  the  Revolution.  ^^'"^"y*  ^f 

'  ^0/  any  case  of 

member,  3  Institute,  110.  Co.  Litt.  227.  b.  But  as  to  cases  of  an  inferior  nature,  the  contrary  hath 
been  adjudged.  Raymond,  84.  Vide  1  Ventris,  69.  (d)  1  Andr.  103,  104.  Foster,  36.  (e)  Kely. 
47.  26.  52. "  Coraberbach,  401.  1  State  Trials,  978.  2  State  Trials,  155.  277.  389.  Raymond,  84. 
(/)  3  St.  Trials,  678.  Vide  sup.  c.  44.  s.  22.  {g)  4  St.  Tr.  110. 178, 179.  Sed  vide  Rookwood's 
Case,  4  State  Trials,  649.  and  this  was  confirmed  by  the  declaration  of  Lord  Mansfield  at  the  trial  of 
Lord  George  Gordon  for  high  treason.  But  see  this  point  argued  at  large,  Foster  29  to  S9.  where  in  cer- 
tain cases  there  may  be  an  exception  to  this  general  rule. 

Sect.  2.  Secondly,  That  it  seems  to  have  been  (A)  always  f^^^°'^^^' 
agreed,  that  in  all  (i)  capital  cases  the  jury  must  give  their  verdict  3  in'st.  110. 
openly  in  court,  and  cannot  give  a  privy  verdict.  Raym.  193. 

1  Hale,  598.  2  Hale,  300.  (i)  The  same  is  holden  by  Sir  Edward  Coke  as  t©  larceny,  and  any  case 
of  member,  3  Inst.  110.  Coke  Lit.  227.  And  it  is  said  in  Raymond,  193.  that  no  privy  verdict  can  be 
given  in  any  case  where  the  jury  are  to  look  upon  the  prisoner  when  they  give  it. 

Sect,  3.  Thirdly,  That  it  is  settled,  (A;)  that  the  jury  may  give  ^^^_^'  ^'  ^^ 
a  special  verdict  in  any  criminal   case,  whether  capital  or   not  2  Hale,  301, 

capital,  as  well  as  in  a  civil.  302. 

^  9  Coke,  12.  63. 

1  Bulstrode,  87.  Vide  infra,  s.  6.  But  it  is  said,  Kely.  29,  30.  that  it  is  dishonourable  for  the  court 
to  sufler  a  special  verdict  in  a  plain  case. 

Sect.  4.  Fourthly,  That  it  hath  been  (/)  adjudged,  that  where  (0  C.  Eliz.276. 

the  ^''^-  ^^*- 
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the  jury  find  a  man  not  guilty  of  an  indictment  or  appeal  of 
murder,  they  are  not  bound  to  make  any  inquiry,  whether  he  be 
guilty  of  manslaughter,  &c. ;  but  that  if  they  will,  they  may, 
(m)  Dyer,^26l.  according  to  the  nature  of  the  evidence,  find  him  guilty  of  (m) 
9  Coke' 81*.'  manslaughter  or  (w)  homicide  se  defendendo  or  per  infortunium; 
Dalison,  14.  for  the  killing  is  the  substance,  and  the  malice  but  a  circumstance. 
Latch.  126.  a  (o)  variance  as  to  which  hurts  not  the  verdict.  Yet  the  books 
CroTEUz.  276.  ^^^^  ^^  make  this  difference,  that  where  the  jury  find  the  defendant 
290. 464.*  guilty  of  manslaughter  on  an  indictment  of  murder,  they  may  give 

Moor, 407.  their  verdict  {p)  generally,  without  setting  out  any  of  the  circum- 
BuflRoU.iei!  stances  of  the  fact;  but  that  they  shall  not  {q)  be  received  to  find 
this  was  ques-  him  guilty  generally  of  homicide  se  defendendo,  or  per  infortunium  ; 
tioned  as  to  an  but  must  Set  out  the  whole  circumstances  of  the  fact,  and  in  the 
(nmConTe?.*  ('')  conclusion  shew  of  what  crime  they  find  the  defendant  guilty, 

1  Hale,  302.  '  wherein  if  they  be  mistaken,  it  is  {s)  said,  that  the  court  may  not- 
Dalison,  14.  withstanding  give  such  judgment  as  shall  appear  to  be  proper 
See  the  book       ^^om  the  circumstances  of  the  fact  specially  set  forth. 

cited  to  the  following  section.  (o)  1  Bulst.  87.  It  is  holden  by  two  judges  against  one,  that  where  the 
appeal  mentioned  three  wounds,  and  the  verdict  found  but  one,  yet  the  variance  was  immaterial.  Vide 
c.  46.  s.  37.  and  the  case  of  Stephen  Self,  Cases  C.  L.  127.  (p)  See  the  books  cited  supra,  lett.  m. 
(9)  2  Hale,  302.  S.  P.  C.  15.  165.  3  Inst.  56.  26  H.  8.5.  Aleyn,  12.  (r)  F.  Cor.  264.  286, 
287.305.  Vide  Benlowe,  47.  1  Anderson,  41.  (s)  43  Assize,  31.  F.  Cor.  226.  Cromp.  114. 
S.  P.  C.  165.    Vide  Benlowe,  47.    1  Anderson,  41. 

ioVi04.'^Tn°d  ^^^^'  ^'  Fifthly,  That  it  hath  been  (0  adjudged,  that  if  the 
note,  that  in  all  jury  on  an  indictment  or  appeal  of  murder  find  the  defendant 
the  books  cited  guilty  of  manslaughter,  without  saying  any  thing  expressly  as  to 
under  the  fourth  jj^^  murder,  it  is  insufficient  and  void,  as  beino:  onlv  a  verdict  for 

section  to  letter  »      i  -r    i       i         i  i  i         "   i      • 

OT,  where  the  de-  part.  And  quare  ir  the  law  be  not  the  same  where  the  jury  upon 
fendant  is  found  such  an  indictment  find  that  the  defendant  killed  the  deceased  se 
guilty  ot  man-     defendendo,  or  per  infortunium,  and  do  not  expressly  find  that  he 

slaushter  on  an        .*'  ^    .      '^  .  .^  . 

indictment  of      did  not  murder  him,  accordmg  to  the  generality  of  the  ancient  (m) 

murder,  he  is  authorities. 
expressly  ac- 
quitted of  the  murder ;  but  other  books  which  speak  of  this  matter,  say  in  general  that  the  defendant  may 
be  found  guilty  of  manslaughter  on  an  indictment  of  murder,  without  saying  any  thing  as  to  the  necessity 
of  giving  an  express  verdict  upon  the  murder.  9  Coke,  &T.  Crompton,  114.  1  Hale,  267.  2  Hale, 
302.  See  4  Coke,  40.  46.  (u)  F.  Corone,  284.  286,  287.  Sed  vide  44  E.  3.  44.  F.  Corone,  94. 
Benlowe,  47,     1  Anderson,  41. 

Sect.  6.  Sixthly,  That  it  is  agreed,  that  on  an  indictment  for 
ii^^iTT*  4"?  stealing  goods  of  a  certain  value  above  \%d.  the  (jt)  jury  may  find 
18  Assize,  14.*    the  defendant  guilty,  but  that  the  goods  are  but  of  the  value  of 

2  Hale,  392.       tenpence,  &c. 
S.  P.  C.  165.  ^ 

Compton,  114.    B.  1.  tit.  "  Petit-Larceny."  s.  2.  p.  152. 

1  Hale,  560.  Qn   an  indictment  for  burglary  quod  felonice  et   burglar  iter 

I  Summe^s'"^   fi'^S^^  ^^  i^^travit,  and  certain  ^oodiS  felonice  et  burglariter  cepit  et 
Tri. Terra,  1706.  asportavit,  the  offender  may  be  acquitted  of  the  burglary  and 
Rex  V.  Francis,   found  guilty  of  the  larceny.     But  on  the  contrary,  it  seems  that 
Comyns,  478.     j^^  cannot  on  such  an  indictment  be  acquitted  of  the  larceny  and 
found  guilty  of  the  burglary  ;  because  though  where  the  indict- 
ment comprises   burglary  and   larceny  the   indictment  is  good, 
though  it  be  not  supposed  in  the  indictment  that  it  was  ea  inten- 
tione  ad  bona  furandum,  for  the  act  of  theft  being  charged  at  the 
same  time,  it  is  sufficient  evidence  of  his  intention  ;  but  when  he 
is  acquitted  of  larceny,  there  being  nothing  expressly  charged  in 
the  indictment  that  burglariter  fregit,  S^c.  ea  intentione  ad  bona. 
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3^c.  felonic^  furatidum,  it  stands  single,  as  if  the  indictnicnt  had 
been  of  single  burglary  ;  in  which  case  the  clause  of  ea  intentione 
ad  furandum,  S^c.  had  been  necessary  to  complete  the  single 
burglary.  (1) 

t  Seventhly,  Upon  the  10  and  1 1  Will.  3.  c.  23.  for  stealing 
to  the  value  of  5s.  (2)  from  a  shop,  &c.  if  the  offence  should  appear 
to  have  been  committed  in  such  a  place  as  the  act  was  intended 
to  protect,  yet  a  jury  may  find  a  verdict  for  the  larceny  only,  as 
under  five  shillings. 

But  it  seems  that  if  a  man  be  indicted  for  a  felony  generally,  (y)  Kelynge, 
and  upon  the  evidence  it  (  j/)  plainly  appear  that  the  fact  amounts  ^'^^' 
to  no  more  than  a  bare  trespass,  he  cannot  be  found  guilty  of  the  jsmad^e  aoiwrre 
trespass,  but  ought  to  be  indicted  anew.     Yet  if  the  special  cir-  2  H.  7.  22.  and 
cumstances    of  the  case  be   set  forth  in  an  indictment  for  an  ^^'  whether, 
offence  laid  as  felony,  and  the  defendant  be  found  guilty  gene-  menroTlaJcen*' 
rally,  and  afterwards  the  Court  be  of  opinion  that  the  fact  doth  is  insufficient  as 
not  amount  to  felony,  but  only  to  an  enormous  trespass,  it  seems  ^J*  *^®  felony, 
{z)  agreed,  that  judgment  may  be  given  as  for  a  trespass  only.  he^^nlT^ItY 
Also,  if  the  jury  find  a  special  verdict  on  a  general  indictment  for  of  the  sametak- 
felony,  and  the  crime  be  adjudged  upon  such  verdict  to  be  but  a  '"8  ^^  foratres- 
trespass,  («)  judgment  may  be  given  upon  it  as  for  a  trespass  ^AKelynge 
only.     Also,  if  on  an  indictment  of  trespass  the  fact  appear  to  29.  so. 
have  been  felonious,  it  hath  been(i)adjudged,  that  the  defendant  C.  Car.  376. 
may  be  found  guilty  of  the  indictment  as  it  is  laid,  because  the  351]        °°^^* 
king  may  proceed  against  the  offender  as  he^thinks  fit,  either  as  a  (a)  C.  Jac.  497. 
trespasser  or  a  felon.     But  the  contrary  is  (c)  said  to  have  been  ^-  Sed  Vide 
holden  by  the  late  chief  justice  Holt  ;  and  it  hath  been  (c?)  ad-  stra.  1133!*^^^^' 
judged,  that  if  it  appear  in  an  action  of  trespass  that  the  taking  where  this  is  de- 
was  felonious,  no  verdict  ought  to  be  taken  unless  the  defendant  J?*^^  *°  ^^  ^^^'* 
have  been  before  tried  for  felony,  because  the  suffering  of  such  jq.    2  Levinz 
actions  might  be  a  means  to  prevent  prosecutions  for  felonies.       208.  Vide  sup, 

c.  35.  s.  5.  and 
c.  36.  s.  6.  than  an  acquittal  or  judgment  against  a  man  in  an  action  or  indictment  of  trespass  is  no  bar  on 
an  indictment  or  appeal  of  larceny.  Kelynge,  30.  (c)  6  Mod.  77.  (d)  2  R.  Abr.  556.  557.  Noy,  18. 
Vide  1  Jones,  147.     Noy,  82.     Latch.  145. 1  Mod.  283.     Cont.  Bracton,  cited  S.  P.  C.  28.  83. 

Sect.  7.  Eighthly,  That  it  hath  been  holden,  that  a  verdict  Commonly  it  is 
acquitting  a  defendant  of  the  death  of  a  man,  found  against  him  ^q^'^^^^H^ ^\^q 
by  the  coroner's  inquest,  ought  not  to  be  received  unless  it  shew  usually  say,  per- 
what  other  person  did  the  fact ;  but  for  this  I  shall  refer  to  chap-  sons  unknown 
tfir  nine,  section  thirty-three.  Sol' 305  "^'^' 

Sect.  8.  Ninthly,  That  on  an  indictment  for  a  riot  against 
three  or  more,  if  a  verdict  acquit  all  but  two,  and  find  them 

guilty  ; 

(1)  Comer  was  indicted  for  burglary,"  and  that  stealing  goods  in  the  dwelling-house,  and  then  by 

"he  one  diamond  necklace,  &c.  did  feloniously  12  Ann.  he  would  have  been  excluded  from  clergy. 

"  and  burglariously  steal,  &c."     The  verdict  was  And  in   the   King  v.  Withal  and  Overhand   at 

"  guilty  of  stealing  in  the  dwelling  house.     Not  Guildford  Assizes,  1772,  for  burglary,  the  jury 

**  guilty  of  the  burglary."     On  30th  November,  found   a  verdict  "  not   guilty   of  breaking,"   but 

1744,  all  the  judges  agreed,  that  the  fact  of  larceny  "guilty  of  stealing  in   the  dwelling-house."     It 

being  laid  to  constitute  the  burglary,  and  not  the  was  objected  that  the  prisoners  could  not  be  ousted 

intention  of  felony,  vide  1  Hale,  599.  560.  the  ac-  of  clergy  by  12  Ann.  because  there  was  no   se- 

quittal  of  the  burglary  included  an  acquittal  of  the  parate  count  to  support  that  charge.     But  all  the 

larceny  in  the  dwelling-house,  and  that  he  was  in-  judges  were  unanimous  that  the   prisoners  were 

titled  to  clergy  on  this  manner  of  taking  the  ver-  ousted  of  clergy ;  for  an  Indictment  for  burglary 

diet.     But  if  the  verdict  had  acquitted  him  of  contains  every  charge  that  is  necessary  on  the 

breaking  and  entering  the  house  in  the  night-time,  twelfth  of  Ann.     M.S. 

and  found  him  guilty  of  the  rest  of  the  indictment,  (2)  Now  £l5  by  1  Geo.  4.  C.  117» 
this  finding  would  have  included  the  offence  oif 
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60.  61.  4St.T. 
160. 161.  In  the 
Year-Book  of 
11  H.  4. 2.  pi.  3. 
Ab.  F.  Verdict, 
18.  it  is  agreed 
that  such  a  ver- 
dict is  repug- 
nant, and  there- 
fore the  Court 
would  not  re- 


(g)  4  St.  Tr. 
160,  161. 


(e)  Popham,  ^"^^^^ '  ^^  ^"  ^"  indictment  for  a  conspiracy,  if  the  verdict  acquit 
202.  1  Saikeld,  ^11  l>"t  one,  and  find  him  guilty,  it  is  repugnant  and  (e)  void  as  to 
385. 2  St.  Tr.  the  two  found  guilty  in  the  first  case,  and  as  to  the  one  found 
guilty  in  the  second,  unless  the  indictment  charge  them  with 
having  made  such  riot  or  conspiracy  simul  cum  aliis  juratoribus 
ignotis  ;  for  otherwise  it  appears  that  the  defendants  are  found 
guilty  of  an  offence  whereof  it  is  impossible  that  they  should  be 
guilty ;  for  there  can  be  no  riot  where  there  are  no  more  persons 
than  two,  nor  can  there  be  a  conspiracy  where  there  is  no  part- 
ner. Yet  it  seems  (/)  agreed,  that  if  twenty  persons  are  indicted 
for  a  riot  or  conspiracy,  and  any  three  found  guilty  of  the  riot,  or 
ceive  it,  but  sent  any  two  of  the  conspiracy,  the  verdict  is  good  (l). 

the  jury  back 

again,  whereupon  they  found  both  of  the  defendants  guilty.      (/)  4  St.  Tr.  160.  161. 

And  (g)  where  several  are  indicted  for  treason  or  felony,  or 
other  crime,  which  may  be  as  well  done  by  one  only  as  by  more, 
been  holden!*  ^  verdict  {h)  may  find  one  of  the  defendants  only  guilty,  and 
That  on  an  in-  acquit  all  the  rcst.  And  in  like  manner  it  seems  (?')  agreed, 
dictment  of  bur-  that  a  verdict  on  an  information  on  a  penal  statute  against  several 
febny^a^a^nsT  P^rsons  jointly  charged  with  the  offence  against  the  statute,  may 
A.  and  B.  the  acquit  some  and  find  others  guilty ;  because  though  the  words  of 
jury  cannot,  thg  information  be  joint,  yet  in  judgment  of  law,  each  defendant 
"a^nrcvi^dence  ^^  severally  charged  for  his  own  offence.  And  in  like  manner 
against  both,find  {k)  it  scems,  that  the  defendant  in  such  information  may  be 
A.  guilty  of  the  found  guilty  for  a  less  time  or  degree  than  is  laid,  unless  the 
B"'of^Ye  felony  off^nce  consist  in  doing  some  entire  thing,  which  must  be  pre- 
only.  1  Sid.  171.  cisely  proved  in  the  same  manner  as  it  is  laid. 
Vide  2  Hale, 
293.     (»)  Vide  sup.  c.  26.  s.  75.     {k)  Vide  sup.  c.  26.  s.  75.  4  St.  Tr.  160.  161. 

(Z)  Vide  Rex  v.  Sect.  9-  Tenthly,  That  the  Court  in  judging  upon  a  special 
Messenger  and  yerdict  is  confined  to  the  facts  expressly  found,  and  cannot  sup- 
72.  Rex  V.'  Vh'  t^^  want  thereof,  as  to  any  material  part,  by  any  argument  or 
Plummer,  Kely.  implication  from  what  is  expressly  found  (2) ;  and  therefore 
'"  where  an  indictment  set  forth  that  the  defendant  discharged  a 

gun  against  J.  S.  and  thereby  gave  him  a  mortal  wound,  &c. 
and  the  special  verdict  found  that  he  discharged  a  gun  and 
thereby  killed  J.  S.  but  did  not  expressly  say  that  he  discharged 
it  against  J.  S.  it  was  (/)  adjudged,  that  the  Court  could  not  take 

it 


111.  Rex  V. 

Royce,  4  Burr. 

2073.     Rex  v. 

Francis,  Str. 

1015.    Corny. 

748.    Rexr. 

Borthwick, 

Doug.  207. 

Rexr.  Phillips, 

Cowp.  830.  for  the  precision  with  which  special  verdicts  miist  find  the  necessary  fact 

special  verdict  for  murder  the  Court  are  judges  of  the  malice.  Ld.Raym.  1485.  Str. 766 


-N.  B.  On  a 


(1)  It  has  been  determined,  where  only  two  are 
found  guilty  of  riot,  or  only  one  found  guilty  of 
conspiracy,  they  having,  in  both  cases,  been  in- 
dicted with  others,  that  judgment  shall  be  given 
against  them.  Strange,  193. ;  even  though  the 
others  who  were  indicted  do  not  come  in  to  trial. 
Strange,  1227.  12  Mod.  262.  So  where  six  were 
indicted  for  a  riot,  and  two  of  them  died  before 
trial ;  two  were  acquitted,  and  two  only  found 
guilty  ;  yet  judgment  was  given  upon  this  verdict; 
for  by  Lord  Mansfield,  they  must  have  been  found 
guilty  with  one  or  both  of  those  who  had  not  been 
tried,  or  it  could  not  have  been  a  riot.  Burrow, 
1262. 

(2)  If  the  verdict  do  not  sufficiently  ascertain 
the  fact,  a  tenire  facias  de  novo  ought  to  issue,  Skin. 


667.  Ld.  Raym.  1521.  for  a  special  verdict  can- 
not be  amended  in  capital  cases,  per  Ld.  Holt,  Ld. 
Raymond,  141.  Yet  in  the  case  of  Sarah  Hazel, 
Lord  Mansfield  said  it  might  if  there  were  minutes 
to  amend  it  by,  M.S.  Easter,  24  Geo.  3.  and  in 
forgery  a  special  verdict  was  amended  because  the 
fault  was  committed  by  the  defendant.  Strange, 
844. — If  a  special  verdict  find  only  part  of  the 
matter  in  issue,  or  do  not  take  in  the  whole  issue, 
or  if  the  imperfedion  be  such  that  judgment  can- 
not be  given,  it  is  bad.  Ld.  Raym.  1522.  Cro. 
Jac.  31.  But  if  there  be  several  issues,  and  the 
jury  find  only  some  of  them,  the  Court  may  give 
judgment,  Stra.  845.  for  in  a  general  verdict  upon 
several  comits,  if  any  one  of  them  is  good,  it  is 
sufficient  in  criminal  cases.    Salk.  384.  Doug.  730. 
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it  from  the  other  circumstances  of  the  fact,  which  were  expressly 
found,  though  they  were  as  full  to  the  purpose  as  possible  they 
could  well  be,  that  the  defendant  discharged  the  gun  against 
J.  S. 

Sect.  10.  Eleventhly,  That  it  hath  been  (w)  adjudged,  that  (m)  Saunders, 
where  an  indictment  found  at  the  assizes  is  removed   into  the  ^^^* 
king's  bench   by  certiorari,  and  there  the  defendant  pleads  not 
guilty,  e^  de  hoc  ponitse  super  patriam,  et  T.  ^.  miles,  coronator  et 
attornatiis  dom*  regis,  S^r..  similiter,  and  thereupon  the  defendant  /„^  gee  b.  i  c. 
is  found  guilty  of  the  offence  in  indictamento  predict'  interius  ei  i?.  s.  9.   What 
imposit'  prout  prcedicf  T.  F.  interius  versus  eum  querilur,  the  ver-  's.  a  good  ver- 
dict is  good  ;  for  these  words  prout  preedict' T .  F.  interius  versus  dictmentof  ibr- 
eum  queritur  shall  be  rejected  as  surplus,  (w)  repugnant  and  void,  gery,  B.  i.  c. 
and  the  verdict  is  complete  without  them.  2i.s.27.  p.soi, 

Sect,  11.  TwELFTHLY,  That  it  hath  been  (o)  adjudged,  that  (o)i  Ander. 
if  the  jury  acquit  a  prisoner  of  an  indictment  of  felony  against  ^^^'^ 
manifest  evidence,  the  court  may,  before  the  verdict  is  recorded,  Aleyn,  12. 
but  {p)  not  after,  order  them  to  go  out  again  and  reconsider  the  2  St.  Tr.  2.  eo. 
matter ;  but  this  is  by  many  thought  hard,  and  seems  not  of  late  p  Coro™io8^ 
years  to  have   been  so  frequently  practised  as  formerly.     Also  2  Hale,  299. 
there  are  {q)  instances  where  defendants  acquitted  against  plain  Sio.  Foster, 30. 
evidence,   of  felonies   and   other  enormous  crimes,  have   been  W.^- Car.  292. 

,  ,     •  111*  against  the  opi- 

bound  to  their  good  behaviour.  nion  of  Croke 

and  Berkeley, 
and  Cro.  Jac.  507.      Vide  2  St.  Tr.  60.  611.  where  the  Court  upon  the  acquittal  of  the  defendants  of  the 
indictment  against  them  for  a  riot,  committed  them  for  their  contempt  to  the  Court  during  the  trial. 

Sect.  12.  However,  it  is  settled,  that  the  court  cannot  set  aside  (j")  Agreed  in 

a  verdict  which  (r)  acquits  a  defendant  of  a  prosecution  properly  j^in^  v.  Bennet 

criminal,  as  it  seems  that  they  may  a  verdict  that  is)  convicts  Hilary,  4  Geo. 

him,  for  having  been  given  contrary  to  evidence,  and  the  direc-  ^*  ^!^^J^'"  \ 

tions  of  the  judge,  or  any  verdict  whatever  for  {t)  mis-trial.  six^of  the^jidges 

against  six,  that 
a  new  trial  was  not  grantable  upon  an  acquittal  on  an  information  in  the  nature  of  a  quo  wan-anto,  because 
it  sounds  in  the  criminality.  1  Keble,  124.  2  Keble,  403.  404.  Whether  it  be  grantable  for  a  cor- 
rupt practice  in  obtaining  a  verdict,  1  Levinz,  9.  10.  124.  Sid.  153.  154.  1  Keble,  546.  568.  590. 
3  Keble,  179.  409-  Show.  oo6.  That  it  is  not  grantable  where  the  acquittal  was  occasioned  by  a  slip 
in  an  indictment  of  perjury  in  varying  from  the  orighial  record,  2  Keble,  409.  See  the  case  of  Norris  v. 
Tvler,  Cowp.  37.  (i)  Adjudged  2  Jones»  l63.~  3  Keble,  525.  1  Levinz,  9.  But  it  is  doubted,  1 
Keble,  124. 127.  5  Mod.  350.  1  Sid.  49.  and  the  contrary  is  ruled,  2  Keble,  396.  403.  (f)  See  Coke, 
44.  1  Keble,  546.  Supra,  c.  23.  s.  92.  and  c.  36.  s.  15.  Vide  2  Hale,  310.  4  Comm.  354.  1  Levinz,j9. 
T.  Jones,  163.     10  St.  Tr.  416.     See  Gibson's  case  cited  in  the  case  of  Eddows  v.  Hopkins,  Doug.  377. 

f  Sect.  13.  And  whereas  persons  acquitted  on  their  trials,  or  How  prisoners 

having  no  indictments  found  against  them,  are  frequently  detained  ^1^^'^  ^^  ^^^' 
.»         .  ,  r    1     •     r  '^  •  111       charged  on  a 

in  prison,  by  gaolers  on  account  or  their  tees,  it  is  enacted  by  the  verdict  of  ac- 
14  Geo.  3.  c.  20.  "  That  every  prisoner  charged  with  any  felony  quittal. 
*'  or  other  crime,  or  as  an  accessary  thereto,  before  any  court  hold- 
*'  ing  criminal  jurisdiction  in  England  and  Wales,  against  whom  no 
'*  bill  of  indictment  shall  be  found  by  the  grand  jury,  or  who  o\\ 
*'  trial  shall  be  acquitted,  or  who  shall  be  discharged  by  proclama- 
"  tion  for  want  of  prosecution,  shall  be  immediately  set  at  large  in 
"  open  court  without  the  payment  of  any  fee  or  sum  of  money  to 
*'  the  sheriff,  gaoler,  or  keeper  of  the  gaol  or  prison  from  whence 

*'  sue  h 
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"  such  prisoner  shall  be  so  discharged  and  set  at  liberty.  And 
"  the  treasurer  of  every  county,  &c.  on  receiving  a  certificate 
"  from  the  judge,  &c.  shall  pay  out  of  the  county  rate,  a  sum  not 
"  exceeding  135.  and  4d.  for  every  prisoner  so  discharged,  to  the 
'*  sheriff,  gaoler,  or  keeper  as  aforesaid." 


CHAP.  XLVIII. 


OF  JUDGMENT. 

Ch.  26.  S.76.  XlAVING  shewn  already  what  judgment  is  good  on  an  infor- 
mation, or  action  qui  tarn  ;  where  it  may  be  saved  by  an  award  of 
S  ??'^^'  ^^^*  transportation  ;  {a)  and  that  judgment  in  high  treason,  not  being 
Sidney'Tcase,  ^^  counterfeiting  the  coin  or  seal,  &c.  shall  not  be  arrested  for 
3 St. Trials, 794.  miswriting  or  mispelling,  or  false  or  improper  Latin:  having 
Rosewell'sCase,  ^jg^  premised,  that  by  the  course  of  the  court  of  king's  bench, 
Knightley's  upon  every  conviction  in  that  court  of  a  crime  (6),  capital  or  not 
Case,  4  St.  Tr.  (c),  whether  by  (d)  verdict  or  confession,  the  party  is  to  have  four 
V^s  St  T  77  ^^^  ^^  move  in  (e)  arrest  of  judgment,  if  there  be  so  many  days 
(d)  4  St.  Tr.  '  remaining  of  the  term ;  and  if  not,  (/)  then  the  longest  time  that 
210.  can  be  had  in  the  term :  having  also  premised,  that  on  a    con- 

(f)  ^a^soi  viction  of  homicide  se  defendendo  or  per  infortunium,  no  (g) 
302.  ciiief  jus-  judgment  at  all  is  to  be  given,  but  the  party  let  to  mainprize  in 
tice  Hale  refused  order  to  purchase  his  pardon: 

to  hear  any 

motion  in  arrest  of  judgment  of  a  scandalous  conspiracy  ;  but  in  ray  own  experience  I  never  knew  such  a 
motion  refused  to  be  heard.  (/)  4  St.  Tr.  217.  Yet  in  the  Lord  Grey's  case,  7  St.  Tr.  63.  the  court 
would  not  give  judgment  on  a  conviction  for  a  misdemeanor,  because  there  were  not  four  days  left  of  the 
terra,    (g)  Summary,  269.     2  Hale,  395.    Sup.  c.  37.  sect.  2. 

I  shall  further  endeavour  to  shew  the  nature, 

1.  Of  judgment  by  express  sentence  to  the  punishment  proper 
for  the  crime. 

2.  Of  judgments  without  any  such  sentence. 

Of  judgments  by  such  express  sentence  in  criminal  cases  there 
are  two  kinds, 

1.  Such  as  are  fixed  and  stated,  and  always  the  same  for  the 
same  species  of  crime. 

2.  Such  as  are  discretionary  and  variable  according  to  the  dif- 
ferent circumstances  of  each  case. 

And  First, — Of  fixed  and  stated  judgments. 

(h)  2  St.  Tr.  '^^^^-  ^-  ^s  to  which  it  seems  (h)  agreed,  that  the  law  makes 

704.  3  Inst.  51.  no  distinction  between  a  peer  and  a  commoner,  or  between  a 

common 
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common  or  ordinary  case,  and  one  attended  with  extraordinary  /-x  Hetley 
circumstances;  for  which  reason  it  was  (i)  adjudged  in  Felton's  i26.  Litt.  Rep. 
case,  who  was  convicted,  by  confession,  of  the   murder  of  the  ^^^'  Rushw. 
Duke  of  Buckingham,  that  the  Court  could  not  order  his  hand  640.T.'""''' 
to  be  {k)  cut  off,  nor  make  it  part  of  the  sentence  that  his  body  (k)  Agreed,  3 
should  be  hanged  in  chains,  but  that  the  body,  after  execution,  ^"st.  i40. 
being  at  the  king's  disposal,  might  be  hanged  in  chains,  (/)  or  that  the^Cou'rt 
otherwise  ordered,  as  the  king  should  think  fit.  caimot  order  the 

hand  to  be  cut 
off  in  any  case  wherein  it  is  not  the  stated  judgment.     See  Bk.  1.  p.  61.    (0  Vide  infra,  c.  51.  s.  12. 

Of  such  fixed  and  stated  judgments,  the  most  remarkable  are 
those  for, 

1.  Judgment  for  treason, 

2.  Judgment  for  felony. 

3.  Judgment  for  pramunire. 

4.  Judgment  for  misprisions. 

Sect.  3.    First,  The   settled  (ni)  judgment   at  (w)  this  day  /  x «  t 
against  a  man  for  high  treason,  not  relating  to  the  coin,  seems  g^i.^ 
to  be,  that  "  he  shall  be  (o)  carried  back  to  the  place  from  iHale,350,35i. 
"  whence  he  came,  from  thence  to  be  {p)  drawn  to  the  place  of  ^  ^^U^^I^ 
"  execution,  and  be  there   hanged   by  the  {q)  neck,  and  cut  (r)  piowden,  387. 
*'  down  alive,  (1)  and  that  his  (s)  entrails  be  taken  out  and  {t)  burnt  Co.  Ent.  361. 
"  before  his  face,  and  his  head  cut  off,  and  his  body  divided  into  ^^  w'^/^^o  *1"'^ 
"  four  quarters,  and  his  head  and  quarters   disposed  of  at   the  judgment  was ' 

"  king's   given  against 

two  convicted  of 
high  treason,  that  one  should  have  his  eyes  put  out,  and  the  other  in  crucem  tollatur.  Mad.  Exchequer, 
fol.  6.  (o)  S;  P.  C.  182.  But  this  clause  is  wholly  omitted  in  Summary,  268.  and  3  Inst.  210.  and  ia 
Piowden,  387.  it  is  thus  expressed,  quod  prccd'  R.  D.  duceretur  pev  prafaV  canstahilar'  iisque  dictam  tuirim 
London,  et  deinde,  <^c.  And  in  Coke's  Entries,  361.  b.  it  is  thus,  quod  prad'  T.  B.  ducatur  per  pro-fat' 
Maresc.  usque  prisonam  Mar'  Maresc.  Domini  Regis,  ^c.  (p)  S.  P.  C.  182.  it  is  expressed,  that  he  shall  be 
drawn  upon  an  hurdle :  and  Piowden,  387.  it  is,  that  he  shall  be  drawn  through  the  middle  of  the  city  of 
London  to  the  gallows  at  Tyburn  :  also  in  Coke's  Entries,  361.  and  3  Inst.  310.  a  particular  place  of  ex- 
ecution is  mentioned.  (5)  S.  P.  C.  182.  and  3  Inst.  110.  But  Piowden,  .387.  Co.  Ent.  361.  and  Sum- 
mary, 268.  it  is  only  said  quod  suspendatur,  w  ithout  adding  per  coUum.  (r)  3  Inst.  1 10.  S.  P.  C.  182. 
Piowden,  387.  Co.  Ent.  361 .  But  this  is  omitted.  Summary,  268.  (s)  This  clause  is  thus  expressed,  3 
Inst.  210,  211.  Piowden,  387.  Coke's  Entries,  361.  quod  interiora  sua  extra  ventretn  suum  capiantur,  with- 
out mentioning  the  cutting  off  of  the  privy  raenjbers;  and  so  is  Summary,  268.  2  Hale,  397.  and  the 
latter  precedents.     But  S.  P.  C.  182.  is  express,  that  they  shall  be  cut  off.     (t)  S.  P.  C.  102.     But  in 

Piowden,  387.    Coke's  Entries,  361.    3  Inst.  211.  it  is  thus  expressed,  ipsoque  vivente  comburantur. 

Vide  also  Skinner,  442.     Carthew,  318.  349. 

(1)  This  judgment,  as  to  cutting  down  alive,  &c.  the  king's  disposal ;  and  that  it  is  expedient  in  the 

is  altered  by  the  st.  54  G.  3.  c.  146.  which  passed  said  cases  of  liigh  treason  to  alter  the  sentence  or 

"  to  alter  the  judgment  in  certain  cases  of  high  trea-  judgment  now  required  bv  law  ;"  and  then  enacts, 

son,"  and  which  recites,  that  "in  certain  cases  of  high  "  That  in  all  cases  of  hi^h  treason  in  whicli,  as  the 

treason,asthelawnowstands,  the  sentence  or  judg-  "  law  now  stands,  the^^sentcnce  or  judgment  or- 

ment  required  by  law  to  be  pronounced  or  awarded  "  dained  by  law  is  as  aforesaid,  the  sentence  or 

against  persons  convicted  or  adjudged  guilty  of  **  judgment  to  be  pronounced  or  awarded,  from  and 

the  said  crime,  in  such  case  is,  that  they  should  be  *'  after  the  passing  of  this  act,  against  any  person 

drawn  on  an  hurdle  to  the  place  of  execution,  and  "convicted    or    adjudged  guilty,  shall  be,    that 

there  be  hung  by  the  neck,  but  rwt  until  they  are  "  such  person  shall  be  drawn  on  an  hurdle  to  tlie 

dead,  but  that  they  should  be  taken  down  again,  "  place  of  execution,  and  be  there  hanged  by  the 

and    that  while  the}'  are   yet  alive  their  bowels  "  neck  until  such  person  be  dead,  and  that  after- 

should  be  taken  out  and   burnt  before  their  faces.  "  wards  the  head  shall  be  severed  from  the  body 

and  that  afterwards  their  heads  should  be  severed  "  of  such  person,  and  the  body,  divided  into  four 

from  their  bodies,  and  their  bodies  be  divided  into  "  quarters,  shall  be  disposed  of  as  his  majesty  and 

four  quarters,  and  their  heads  and  quarters  be  at  "  his  successors  shall  think  fit." 
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(u)  s.  p.  c. 

182. 

3  Inst.  17. 

Summary,  268. 

1  Hale,  351. 

2  Hale,  397. 
C.  Car.  383. 
19  H.  6.  47. 
Ab.  F.  Cor.  8. 
B.  Treas.  9. 
(x)  Fleta,  b.  1. 
C.22. 

(y)  S.  P.  C. 
182.  3.  Inst.  17. 
Summary,  19. 
(z)  B.  1.  c.  7. 
sect.  4. 

(a)  See  2  Jo. 
233.    Sup.  25. 
sect.  145. 

(b)  Dyer,  230. 
2  Levinz,  98. 
2  Jones,  233. 
3Kebie,278. 
Raymond,  234. 
1  Veutris,  254. 


*'  king's  pleasure."  And  I  find  little  or  no  variation  in  substance 
from  this  judgment,  but  only  in  some  circumstances,  for  which  I 
shall  refer  to  the  notes  in  the  margin  and  the  State  Trials. 

Sect.  4.  It  hath  been  always  agreed  to  be  proper  judgment 
against  a  man  for  high  treason  at  common  law,  in  counterfeiting 
the  king's  (w)  coin  or  {x)  seal,  that  he  shall  be  drawn  to  the  place 
of  execution,  and  there  hanged  by  the  neck  till  he  be  dead.  But 
there  have  been  («/)  great  opinions,  that  the  judgment  against  a 
man  for  clipping,  and  other  offences  against  the  coin,  made  trea- 
son by  statqte,  shall  be,  to  be  drawn,  hanged  and  quartered,  as  for 
other  high  treasons  ;  because  it  is  a  general  (2)  rule,  that  where  a 
statute  makes  an  offence  treason  or  felony,  it  gives  it  the  like  in- 
cidents that  belong  to  a  treason  or  felony,  by  the  common  law ; 
yet  inasmuch  as  high  treason  at  common  law  in  counterfeiting 
the  coin  had  judgment  only  of  drawing  and  hanging;  and  it  is  a 
reasonable  construction,  that  the  makers  of  the  statutes,  which 
made  other  offences  concerning  the  coin  high  treason,  intended 
to  give  such  offences  the  like  (a)  incidents  with  high  treasons 
against  the  coin  at  the  common  lavi^,  and  not  to  make  inferior 
offences  of  this  kind  subject  to  heavier  punishment  than  the 
greater;  it  seems  to  be  (b)  settled  at  this  day,  that  the  judgment 
for  such  offences  shall  be  the  same  as  for  counterfeiting  the  coin, 
&c.  at  the  common  law,  i.  e.  of  drawing  and  hanging  without 
quartering. 


Sect.  5.  It  hath  been  (c)  long  (d)  agreed,  that  the  judgment 
against  a  man  for  petit  treason  is  the  same  with  that  for  counter- 
feiting the  coin,  viz.  that  he  shall  be  (e)  drawn  to  the  place  of  ex- 
ecution, and  there  hanged  by  the  neck  till  he  be  dead. 


(c)  But  Bract. 
104.  it  is  said, 
that  they  are 
burnt,  qui  saluti 
dominorum  suo- 
rum  i7isidiave- 

rint.  (rf)  3  Inst.  211.  1  Hale,  382.  2Hale^399.  S.  P.  C.  182.  19  H.  6.  47.  Ab.  F.  Corone,  7. 
B.  Treason,  8.  33  Assize,  7.  Ab.  B.  Treason,  15.  F.  Corone,  210  (c)  See  21  E.  3.  17.  Ab.  F.  Co- 
rone, 447.  B.  Corone,  38.  where  an  approver,  becoming  nonsuit,  had  judgment  to  be  hanged  only,  arid 
not  drawn,  though  he  stood  indicted  of  petit  treason.  But  the  case  is  obscure  both  in  the  Reports  and 
Abridgments. 

mv  {  '^^^^•^'  The  judgment  against  a  (y)  woman,  in  all  cases  of 

the  6th  Report,  treason,  whether  high  or  petit  treason,  is,  that  she  shall  be 
3  Inst.  211.        drawn  to  the  place  of  execution,  and  there  burnt. 

S.  P.  C.  182. 

F.  Corone,  383.  23  Assize,  2.  Ab.  Bro.  Treas.  26.  12  Assize,  30.  Ab.  B.  Corone,  74.  B.  Trea- 
son, 12.     F.  Corone,  170.     1  Rich,  3.  4.     Ab.  F.  Corone,  46. 

But  this  judgment  of  burning  women  is  altered  by  the  stat. 
30  Geo.  3.  c.  48.  which  recites,  that  it  is  expedient  that  the 
judgment  which  is  required  by  law  to  be  given  and  awarded 
against  any  woman  or  women  in  the  cases  of  high  treason  or  of 
petit  treason  should  be  no  longer  continued ;  and  then  enacts, 
*'  That  from  and  after  the  fifth  day  of  June,  one  thousand  seven 
"  hundred  and  ninety,  the  judgment  to  be  given  and  awarded 
'*  against  any  woman  or  women  convicted  of  the  crime  of  high 
"  treason,  or  of  the  crime  of  petit  treason,  or  of  abetting,  procur- 
*'  ing,  or  counselling,  any  petit  treason,  shall  not  be,  that  such 
"  woman  or  women  shall  be  severally  drawn  to  the  place  of  ex- 
"  ecution,  and  be  there  burned  to  death  ;  but  that  such  woman 
"  or  women,  being  so  convicted  as  aforesaid,  shall  be  severally 

*' drawn 


Burning  of 
women  in  trea- 
son abolished. 
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*'  drawn  to  the  place  of  execution,  and  be  there  hanged  by  the 
"  neck  until  she  or  they  be  severally  dead  ;  any  law  or  usage  to 
*'  the  contrary  thereof  in  anywise  notwithstanding." — Sect.  1. 

If  any  woman  or  women  shall  be  convicted  of  the  crime 
of  petit  treason,  or  of  abetting,  procuring,  or  counselling  any 
petit  treason,  then  and  in  every  such  case  such  woman  or 
women  shall  be  subject  and  liable  to  such  further  pains  and  pe- 
nalties as  are  particularly  specified  and  declared  with  respect  to 
persons  convicted  of  wilful  murder,  in  an  act  passed  in  the 
twenty-fifth  year  of  the  reign  of  king  George  the  second,  [25 
Geo.  2.  c.  37.]  "  and  the  court  before  whom  any  such  woman  or 
'*  women  shall  be  convicted,  shall  pass  sentence  at  such  time,  and 
"  shall  give  such  orders  with  respect  to  the  time  of  execution,  the 
**  disposal  of  the  convict's  body  after  execution,  and  all  such  other 
**  matters  and  things  as  are  directed  to  be  given  by  the  said  act 
"  with  respect  to  persons  convicted  of  wilful  murder." — Sect,  Q>. 

Sect.  7.    Secondly,   The  judgment  against  a   man    or  fe)  /  \ii>;ii  «  4 
woman  for  felony,  of  death,  hath  always  been  the  same  (h)  since  ^b.  F. Cor.  46.* 
the  reign  of  Henry  the  First,  viz.  that  he  or  she  be  {i)  hanged  by  (h)  3  Inst.  53. 
the  (k)  neck  till  (/)  dead,  which  in  the  Roll  (m)  is  shortly  entered  f^^^^f'Pg'g^^^' 
thus,  "sws.  per  coll." {\)  s  Inst.'sii.  F. 

vCorone,  227. 
See  the  citations  to  the  next  letter,  (/c)  The  words  ■per  collum  are  omitted  Coke's  Entries,  60.  352,  353. 
355.360.  Rastal,  42.  53.  55.  (Z)  3  Inst.  53.  211.  Sura.  268.  6  E.  4.  4.  But  this  is  omitted,  6  H. 
4.  6.  S.  P.  C.  182.  E-astal's  Entries,  42,  53.  55.  the  precedents  in  Coke's  Entries  cited  to  letter  h, 
come  only  under  an  &c.  (m)  S.  P.  C.  182.  5  Modem,  22.  For  the  judgment  and  proceedings  ia 
murder,  vide  25  Geo.  2.  c.  37.     Post,  ch.  51.  sect.  10. 

The  judgment  in  cases  of  hiurder  differed  not  at  common 
law  from  the  judgment  in  other  cases  of  capital  felonies.  But 
by  the  above  cited  statute  of  25  Geo.  2.  c.  37.  for  the  purpose 
of  exciting  a  greater  horror  against  that  crime,  it  is  enacted, 

"  That 

(1)  From  the  %'ariety  of  offences  which  are  de-  "  be  recommended  for  the  Royal  mercy,  it  shall 
clared  by  statute  to  be  felonies  without  benefit  of  "  and  may  be  lawful  for  such  court,  if  it  shall  think 
clergy,  if  the  judgment  were  always  carried  into  "  fit  so  to  do,  to  direct  the  proper  officer  then 
eflfect,  the  sanguinary  consequences  of  our  penal  "  being  present  in  the  court  to  require  and  ask, 
code  would  be  revolting  to  humanity.  It  has  hap-  "whereupon  such  officer  shall  require  and  ask, 
pened,  therefore,  that  the  comparatively  few  in-  "  if  such  offender  haih,  or  knoweth  any  thing  to 
stances  in  which  the  sentence  of  the  law  has  been  "  say,  why  judgment  of  death  should  not  be  re- 
executed,  had  rendered  the  pronouncing  the  judg-  "  corded  against  such  offender;  and  in  case  such 
ment  of  death  a  mere  brutum  fubnen,  and  had  to-  "offender  shall  not  allege  any  matter  or  thing 
tally  destroyed  the  solemn  effect  which  such  a  "sufficient  in  law  to  arrest  or  bar  such  judgment, 
judgment  should  impress  upon  its  hearers,  as  well  "  the  court  shall  and  may  and  is  hereby  authorised 
as  upon  the  unhappy  convict  himself.  To  remedy  "  to  abstain  froui  pronouncing  judgment  of  death 
this,  the  Stat,  of  4  Geo.  4.  c.  48.  reciting,  "  That  it  is  "  upon  such  offender ;  and  instead  of  pronouncing 
expedient  in  all  cases  of  felony,  except  murder,  "  such  judgment,  to  order  the  same  to  be  entered 
the  court  before  whom  the  offender  shall  be  tried  "  of  record,  and  thereupon  such  proper  officer  as 
and  convicted  shall  be  authorised  to  abstain  from  "  aforesaid  shall  and  may  and  is  hereby  authorised 
pronouncing  sentence  of  death,  if  such  court  shall  *•  to  enter  judgment  of  death  on  record  against 
be  of  opinion  theoffender  is  a  fit  object  for  the  Royal  *'  such  offender,  in  the  usual  and  accustomed  form, 
mercy,"  enacts,  "That  from  and  after  the  passing  "and  in  such  and  the  same  manner  as  is  now 
"  of  this  act,  whenever  any  person  shall  be  con-  "  used,  and  as  if  judgment  of  death  had  actually 
**  victed  of  any  felony,  except  murder,  and  shall  "  been  pronounced  in  open  court  against  such  of- 
"  by  law  be  excluded  the  benefit  of  clergy,  in  re-  "  fender  by  the  court  before  which  such  offender 
"  spect  thereof,  and  the  court  before  which  such  "  shall  have  been  convicted."  By  s.  2.  the  judg- 
"  offender  shall  be  convicted  shall  be  of  opinion  ment  tlius  recorded  is  to  have  the  same  effect  as  if 
**  that,  under  the  particular  circumstances  of  the  pronounced  ;  and  by  s.  3.  this  act  is  not  to  extend 
"  case,  such  offender  is  a  fit  and  proper  subject  to  to  Scotland. 

s  s  2 
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"  That  all  persons  (1)  who  shall  be  found  guilty  of  wilful  murder, 
"  be  executed  according  to  law  on  the  day  next  but  one  after 
(n)  Beccaria,      "  sentence  passed  (n),  unless  the  same  shall  happen  to  be  the 
*^'  ^^-  '^  Lord's  day,  commonly  called  Sunday,  and  in  that  case  on  the 

*'  Monday  following — That  the  body  of  such  murderer  so  con- 
"  victed  shall,  if  such  conviction  and  execution  shall  be  in  the 
*'  county  of  Middlesex  or  within  the  city  of  London  (2)  or  the 
"  liberties  thereof,  be  immediately  conveyed  by  the  sheriff, 
"  or  sheriffs,  his  or  their  deputy  or  deputies,  and  his  or 
"  their  officers,  to  the  hall  of  the  Surgeons  Company,  or  such 
**  other  place  as  the  said  Company  shall  appoint  for  this  purpose, 
"  and  be  delivered  to  such  person  as  the  said  company  shall  de- 
'*  pute  or  appoint,  who  shall  give  to  the  sheriff  or  sheriffs,  his  or 
"  their  deputy  or  deputies,  a  receipt  for  the  same ;  and  the  body 
*'  so  delivered  to  the  said  Company  of  Surgeons  shall  be  dis- 
"  sected  and  anatomized  (3)  by  the  said  surgeons  or  such  person 
"  as  they  shall  appoint  for  that  purpose.  And  in  case  such  con- 
"  viction  and  execution  shall  happen  to  be  in  any  other  county  or 
**  other  place  in  Great  Britain,  then  the  judge  or  justice  of  assize, 
"  or  other  proper  judge,  shall  award  the  sentence  to  be  put  in 
'*  execution  the  next  day  but  one  after  such  conviction  (except  as 
'*  is  before  excepted),  and  the  body  of  such  murderer  shall  in  like 
'*  manner  be  delivered  by  the  sheriff,  or  his  deputy  and  his  offi- 
*'  cers,  to-such  surgeon  as  such  judge  or  justice  shall  direct  for 
"  the  purpose  aforesaid." 

t  Sect.  8.  By  25  Geo.  2.  c.  37.  s.  3.  and  4.  it  is  also  enacted, 
"  That  the  sentence  shall  be  pronounced  in  open  court  imme- 
(a)  It  was  held  «  diately  after  the  conviction  of  such  murderer,  and  before  the 
iiKlge!  in  Mich.  "  court  shall  proceed  to  any  other  business,  unless  the  court  shall 
Term,  10 Geo. 3.  "  see  reasonable  cause  for  postponing  the  same;  in  which  sen- 
That,  except  in  «  tence  shall  be  expressed,  not  only  the  usual  judgment  of  death, 
tiIbTct?the^  ^"  *'  ^^^  ^^^^  ^^^^  ^""^  (^)  ''ippoiited  hereby  for  the  execution 
time  and  place  "  thereof,  and  the  marks  of  infamy  hereby  directed  for  such 
<>f  execution  are  «  offenders,  in  order  to  impress  a  just  horror  in  the  mind  of  the 
of  the"judg-*'^  **  offender,  and  in  the  minds  of  such  as  shall  be  present,  of  the 
ment.  "  heinous  crime  of  murder.     But  it  is  provided,  that  after  such 

4  Com.  397.  «  sentence  is  pronounced  as  aforesaid,  in  case  there  shall  appear 
1812.  iri  what  *'  reasonable  cause,  it  shall  and  may  be  lawful  to  and  for  such 
manner  sen-  *' judge  or  justice,  before  whom  such  criminal  shall  have  been  so 
tence  shall  be  a  tried,  to  Stay  the  execution  of  the  sentence,  at  the  discretion  of 
agaiji's""a^nmr-  ''  ^^'^^^  j^^g^  or  justice,  regard  being  always  had  to  the  true  intent 
derer.  "  and  purpose  of  this  act." 

t  Sect. 

(1)  A  peer  indicted  of  felony  and  murder,  and  (3)  At  a  meeting  of  the  judges  in  1752,  to  con- 
tried  and  convicted  thereof  before  the  lords  in  par-  sider  of  this  act,  it  was  agreed  by  much  the  greater 
liament,  ought  to  receive  judgment  for  the  sairae  ac-  part,  that  the  judgment  for  dissecting  and  anato- 
cording  to  the  provisions  of  this  act.  The  Earl  of  mizing,  and  touching  the  time  of  execution,  ought 
Ferrers'  case,  Foster,  139.    10  State  Trials,  p.  473.  to  be  pronounced  in  cases  of  petty  treason,  though 

(2)  Upon  all  executions  in  London,  the  Recorder,  murder  is  only  mentioned,  except  in  the  case  of 
after  reporting  to  the  King  in  person  the  case  of  the  women,  and  in  that  case  too  the  time  of  execution 
several  prisoners,  and  receiving  his  royal  pleasure  may  be  a  part  of  the  judgment.     Foster,  107. 
that  the  law  must  take  its  course,  issues  his  warrant 

to  the  sheriffs,  directing  them  to  do  execution  on 
the  day  and  at  the  place  assigned. 
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t  Sect.  13.  And  by  25  Geo.  2.  c.  37.  s-  5.  "  It  shall  be  in  the  4  Comm.  202. 
"power  of  any  such  judge  or  justice  to  appoint  the  body  of  any  >v  ii^"!*/'J?* 
*'  such  criminal  to  be  hung  in  chains,  {b)     But  that  in  no  case  s.  15. 
**  whatsoever  the  body  of  any  murderer  shall  be  suifered  to  be  4  State  Tr.  203. 
"  buried,  unless  after  such  body  shall  have  been  dissected  and  J,^^  Upon  a con- 
*'  anatomized  as  aforesaid;  and  every  such  judge  or  justice  shall,  judges  there 
**  and  is  hereby  required  to  direct  the  same  either  to  be  disposed  was  some  doubt 
"  of  as  aforesaid  to  be  anatomized,  or  to  be  hunj?  in  chains  in  ^liether  hang- 

,  .  •       I    r         ^  •  "'g '"  chains 

"  the  same  manner  as  is  now  practised  tor  the  most  atrocious  ni\g\\i  ever  be 

*'  offences."  made  part  of 

the  judgment. 
But  on  debate  it  was  agreed  by  nine  judges,  that  in  all  cases  within  the  act,  the  judgment  for  dissection 
and  anatomizing  only,  should  be  part  of  the  sentence.  And  if  it  should  be  thought  advisable,  the  judge 
might  afterwards  direct  the  hanging  in  chains  by  special  order  to  the  sheritf,  pursuant  to  the  power  given 
fur  that  purpose  in  the  proviso.  Foster,  107.  and  10  St.  Tr.  39.  TWtis.  See  also  Hall's  case,  Cases  Cro. 
Law,  21. 

t  Sect.  9.    By  25  Geo.  2.  c.  37.  s.  6.  it  is  enacted,  "  That  Howacon- 
"  from  and  after  such  conviction,  and  judgment  given  thereupon,  demned  mur- 
**  the  gaoler  or  keeper  to  whom  such  criminal  shall  be  delivered  confined^     ^ 
"  for  safe  custody,  shall  confine  such  prisoner  to  some  cell,  or 
*'  other  proper  and  safe   place  within  the  prison,  separate  and 
''  apart  from  the  other  prisoners ;  and  that  no  person  or  persons 
"  whatsoever,  except  the  gaoler  or  keeper,  or  his  servants,  shall 
"  have   access  to  any  such  prisoner,  without  license  being  first 
"  obtained  for  that  purpose  under  the  hand  of  such  judge  or  jus- 
**  tice  before  whom  such  offender  shall  have  been  tried,  or  under 
"  the  hand  of  the  sheriff,  his  deputy  or  under-sheriff." 

t  Sect.  10.  But  by  25  Geo.  2.  c.  37.  s.  7.  it  is  provided,  "  That  Judges  may  re- 
"  in  case  any  such  judge  or  justice  shall  see  cause  to  respite  the  lax  the  restraints 
**  execution  of  such  offender  so  condemned  as  aforesaid,  such 
*' judge  or  justice  may  relax  or  release  all  or  any  of  the  restraints 
**  or  regulations  hereinbefore  or  hereinafter  directed  to  be  ob- 
"  served  by  the  gaoler  or  keeper  of  the  prison  where  such  pri- 
*'  soner  shall  be  confined,  by  any  license  in  writing  signed  by  such 
"judge  or  justice  for  that  purpose,  for  and  during  the  time  of 
*'  such  stay  of  execution." 

t  Sect'  11.  And  by  25  Geo.  2.  c.  37.  s.  8.  it  is  further  enacted.  Convicts  for 
"  That  after  sentence  passed  as  aforesaid,  and  until  the  execu-  murkier  to  be 
"  tion  thereof,  such  offender  shall  be  fed  with  bread  and  water  fed  on  bread 
^'  only,  and  with  no  other  food  or  liquor  whatsoever  (except  in 
**  case  of  receiving  the  sacrament  of  the  Lord's  Supper,  and  ex- 
'*  cept  in  case  of  any  violent  sickness  or  wound,  in  which  case 
"  some  known  physician,  surgeon,  or  apothecary,  may   be  ad- 
**  mitted  by  the  gaoler  or  keeper  of  the  said  prison  to  administer 
"  necessaries  ;  the  christian  and  surname  of  such  physician,  sur- 
"  geon,  or  apothecary,  and  his  place  of  abode,  being  first  entered 
**  in  the  books  of  the  said  prison  or  gaol,  there  to  remain)." 

t  Sect.  12.  By  25  Geo.  2.  c.  37.  it  is  also  enacted,  '^  That  in  Penalty fornot 
*'  case  such  gaoler  or  prison-keeper  shall  offend  against  or  neglect  executing  the 

.  •       °  .•  r  xi       J-  1    .•  11       directions  of  the 

"  to  put  in  execution  any  of  the  directions  or  regulations  hereby  ^^.^ 

**  enacted  to  be  observed,  such  gaoler  or  prison-keeper  shall  for 

"  such  offence  forfeit  his  office,  and  be  fined  in  the  sum  of  twenty 

**  pounds,  and  suffer  imprisonment  until  the  same  be  paid." 

In  cases  of  self-murder,  or  felo-de-se,  when  that  fact  was  found 
by  the  coroner's  inquest,  though  there  could  be  no  judgment  pro- 
nounced 
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4  Geo.  4.  c.  52.  nounced  against  a  dead  man,  yet  as  he  was  found  a  felon,  in  addi- 
to^'b  Wr'd ^*  tion  to  the  forfeiture  incurred,  the  coroner  issued  his  warrant  for 
highway.  burying  the  body  in  a  public  highway,  with  a  stake  to  be  driven 

through  it,  and  without  the  rites  of  sepulture ;  but  this  being  re- 
volting to  the  feelings  of  this  more  civilized  age,  by  st.  4  Geo.  4. 
c.  52.  it  is  enacted,  *'  That  from  and  after  the  passing  of  this  act 
'*  it  shall  not  be  lawful  for  any  coroner,  or  other  officer  having 
"  authority  to  hold  inquests,  to  issue  any  warrant  or  other  process 
'*  directing  the  interment  of  the  remains  of  persons,  against  whom 
''  a  finding  of  felo-de-se  shall  be  had,  in  any  public  highway;  but 
''  that  such  coroner  or  other  officer  shall  give  directions  for  the 
"  private  interment  of  the  remains  of  such  person  felo-de-se, 
"  without  any  stake  being  driven  through  the  body  of  such  person, 
*'  in  the  churchyard  or  other  burial-ground  of  the  parish  or  place 
"  in  which  the  remains  of  such  person  might,  by  the  laws  or 
"  custom  of  England,  be  interred,  if  the  verdict  of  felo-de-se  had 
"  not  been  found  against  such  person ;  such  interment  to  be 
"  made  within  twenty-four  hours  from  the  finding  the  inquisition, 
"  and  to  take  place  between  the  hours  of  nine  and  twelve  at 
*'  night." 

Sect,  13.  For  the  judgment  of  peine  forte  et  dure  upon  all  offen- 
ders standing  mute,  I  shall  refer  to  chap.  30.  sect.  l6. 

(z)Co.Lit.i29.  Sect,  14.  Thirdly,  Judgment  in  pramunire  at  the  suit  of  the 
E  s^fr^^  ^^  ^^)  ^^"o  against  the  defendant  being  in  prison,  {a)  is,  that  he  shall 
Ab.  F.  Judgra,  be  out  of  the  king's  protection,  and  that  his  lands  and  tenements, 
145.  and  in  goods  and  chattels  shall  be  forfeited  to  the  king,  and  that  his 
Ab^  F^Frf  t  tiody  shall  remain  in  prison  at  the  king's  pleasure  ;  but  if  the  de- 
i3.'  '  '  fendant  be  condemned  upon  his  (6)  default  in  not  appearing, 
B.  Forfeit.  12.  whether  at  the  suit  of  the  king  or  (c)  party,  the  same  judgment 
rti'^T"'  h  '^dr  ^^^^^  ^^  given  as  to  the  being  out  of  the  king's  protection,  and 
ment  shall  not"  the  forfeiture;  but  instead  of  the  clause,  that  the  body  shall  re- 
be  given  at  the  main  in  prison,  there  shall  be  an  award  of  a  capiatur. 

suit  of  the  party, 

on  27  Edw.  3. ;  but  in  the  two  last  citations  it  is  holden,  that  the  same  judgment  shall  be  given  at  the 
suitoftheparty,  on  16  Rich.  2.  (a)  3  Inst.  218.  Supra,  B.  1.  c.  4.  s.  14.  45.  Co.  Litt.  129,  130. 
(b)  Vide  B.  1.  c.  4.  s.  14.  Rastal,  466,  467.  3  Inst.  125.  218.  Dalton,  c.  90.  (c)  8  H.  4.  6. 
Ab.  F.  Forfeit.  13.  B.  Forfeit.  12.  Pr»m.  6.  20.  30E.  11.  Ab.  F.  Judg.  145.  44  E.  3.  7.  Ab. 
Resp.  35.    39  E.  3.  37.     Ab.  F.  Retu.  de  Vic.  61.     Attorney,  36.     8  H.  6.  3.     Ab.  B.  Praam.  8.  20. 

Sect.  15.  Fourthly,  The  judgment  against  a  man  for  mispri- 
(d)  1  Hale,  374.  sion  of  high  treason  (d)  is,  that  he  shall  be  imprisoned  during  his 
3Inst%6"^i8  ^^^^'  ^"'^  forfeit  all  his  goods,  and  the  profits  of  his  lands  during 
B.Treas.19.25.  his  life. 

Sect.  \6.  The  judgment  against  a  man  for  drawing  a  sword  on 
rn^s  ^  ^13^^  ^  j^^g^?  o^  striking  any  person  in  the  (e)  presence  of  the  king's 
41  Assise,  25.  higher  courts,  is,  that  he  shall  be  imprisoned  during  life,  and  for- 
Ab.  B.  Fiiles,  feit  his  goods,  and  the  profits  of  (/)  his  lands  during  life,  and  that 
F^  f  't  41         ^^^  (^^  Tight  hand  shall  be  cut  off  at  a  certain  place. 

Restit.  32.  Scire  Facias,  160.  2  R.  Ab.  76.  judgment  was  given,  that  the  lands  should  be  seized  into 
the  king's  hands,  and  the  king  answered  of  the  profits  ;  after  which  the  king  granted  over  the  lands  as 
forfeited,  and  then  pardoned  the  offence  ;  and  the  heir  was  restored  upon  a  scire  facias;  by  which  it  ap- 
pears that  the  inheritance  of  the  lands  was  not  forfeited.  (Vide  sup.  c.  37.  s.  54.)  But  in  1  Keble,  751. 
the  judgment  is,  that  the  lands  shall  be  forfeited  during  life  ;  and  Dalison,  23.  qucere  is  made  by  what 
law  the  lands  shall  be  forfeited  any  farther  than  during  life  ;  yet  3  Inst.  140.  218.  and  39  Assize,  l: 
Ab.  B.  Contempt,  9.  F.  Assize,  333.  D;^'er,  188.  F.  Judgment,  174.  F.  Cor.  280.  S.  P.  C.  38. 
Owen,  120.  C.  Eliz.  405.  Dalison,  23.  say  in  general,  that  the  land  shall  be  forfeited,  without  adding 
for  life  ;  and  22  Ed.  3.  12.  Ab.  F.  Forfeit,  21.  that  the  offender  shall  be  disinherited.  (g)  In  this 
part  of  the  judgment  Ihe  books  above  cited  generally  agree. 
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Sect,  17.  For  the  judgments  for  (h)  striking  in  the  king's  palace,  W  V.  1.  p.  61. 
for  (i)  rescuing  a  prisoner  from  the  superior  courts  for  perjury,  or  /Jw^'j  „  g« 
forgery  on  the  statute,  and  for  the  villainousjudgment  in  conspiracy 
at  the  suit  of  the  king,  I  shall  refer  to  the  first  book  under  these 
respective  titles. 

Sect.  18.  The  entry  of  the  judgment  for  a  defendant  upon  an 
acquittal  by  verdict,  or  upon  the  plea  of  a  pardon,  is,  Ideo  consid* 
est  quod  prad'  A.  B.  de  (k)  pramissis  eat  inde  sine  die,  or  eat  sine  (fc)  Co.  Ent.356. 
die  omitting  (/)  de  pradmissis  ;  or  de  proditionihtis  prccdictis  eat  inde  n^  Coke'sEnt. 
(m)  quietus;  or  (fi)  thus,  quod  sit  inde  quietus,  &^c.  et  quod  ipse  eat  358,359. 
inde  sine  die;  and  upon  the  plea  of  a  release  to  an  appeal,  and  in  Rast.  51.56,57. 
other  cases  of  the  like  nature,  it  is,  Ideo  consid^  est  quod  {0)  prcdd'  ^.^^{^]  51' 
A.  quoad  sect  am  pre  d*  B.  in  prcemissis  eat  inde  sine  die.     And  (/>)  («)  Rast.  49.57. 
Staundforde  says,  that  upon  the  acquittal   of  one  arraigned   of  ^"l^^p  p'"  ^f* 
treason  or  felony,  the  judgment  is  no  other,  but  that  the  court  ^^^  '    '   •      • 
discharges  the  defendant  paying  his  fees. 

Secondly,  As  to  judgments  by  express  sentence,  which  are 
discretionai7  and  variable  according  to  different  circumstances, 

Sect.  19.  I  shall  observe  in  general,  that  for  crimes  of  an  infa-  (g)  3  Inst.2i8. 
mous  nature,  such  as  petit  (q)  larceny,  (r)  perjury,  or  (s)  forgery  (0^*5St.Tr.487, 
at  common  law,  gross   (t)   cheats,   conspiracy  not  requiring  a  Hobart,62. 
villainous  judgment,  keeping  a  bawdy-house,  bribing  {u)  witnesses  (s)  Rajm.  81. 
to  stifle  their  evidence,  and  offences  of  the  like  nature  against  the  I  ^'^'  ^^^f  !J^* 

^  .      .    -  ^  ,  .        .  ,  ,  ^  •  3  Leonard,  170. 

iirst  principles  or  natural  justice  and  common  honesty,  it  seems  (t)  c.  Jac.  498. 
to  be  in  great  measure  (1)  left  to  the  prudence  of  the  court  to  in-  2  R.  Ab.  78.  H. 
flict  such  corporal  punishment,  and  also  such  fine  and  lien  to  the  I'    ..    .^^ 

t»i-r-*^/v  ••  /vo  111  ^1  Keble,  849. 

good  behaviour  for  a  [x)  certain  time  (?/),  &c.  as  shall  seem  most  ^^y^  99,  ^03. 
proper  and  adequate  to  the  offence,  from  the  consideration  of  the  («)  2St.Tr.272. 

baseness,  R^-j^/l",,. 

(y)  See  C.  Car.  55.  a  decree  of  the  Star-chamber  against  a  Judge  for  bribery,  that  he  should  be  inca- 
pable of  any  office  of  judicature. 

(1)  There  were  certain  corporal  punishments  "  daring,  or  procuring  or  suborning  any  other 

now  aboUshed — the  whipping  of  females  is  abo-  "  person  so  to  affirm  and  declare,  in  any  matter  or 

lished  by  1  Geo.  4.  c.  57.     It  was  before  partially  "  thing,  which,  if  the  same  had  been  deposed  in  the 

abolished  by  57   Geo.  3.  c.  75.  which  forbade  "  usual  form,  would  have  amounted  to  wilful  and 

"  public  whipping,"  but  the  latter  statute  has  abo-  "  corrupt  perjury,  shall  continue  to  be  in  full  force 

lished  it  altogether.  The  punishment  of  the  pillory,  "'and  effect ;  and  that  all  persons  guilty  of  any  of 

which  also  used  to  be  very  common,  is  also  abolished,  "the  said  several  offences  shall  incur  and  suffer 

except  in  certain  cases ;  for  by  the  stat.  56  Geo.  3.  "  the  same  punishments,  penalties,  and  forfeitures 

c.  138.  intituled,  "  An  act  to  abolish  the  punish-  "  as  such  persons  were  subject  to  by  the  laws  and 

ment  of  the  pillory,  except  in  certain  cases,"  which  "  statutes  of  this  realm,  or  any  of  them,  before  the 

recites  that, "  The  punishment  of  the  pillory  has  in  "  passing  of  this  act,  and  as  if  this  act  had  not  been 

many  cases  been  found  inexpedient,  and  not  fully  "  made.     S.  1.  In  all  cases  where  the  punishment 

to  answer  the  purpose  for  which  it  was  intended  ;"  "  of  the  pillory  has  hitherto  formed  the  whole  or  a 

and  it  is  enacted  as  follows,  "  That  from  and  after  "  part  of  the  judgment  to  be  pronounced,  it  shall 

"  the  passing  of  this  act,  judgment  shall  not  be  "  and  may  be  lawful  for  the  court  before  whom 

"  given  and  awarded  against  any  person  or  persons  "  such  offence  is  tried,  to  pass  such  sentence  of 

"  convicted  of  any  oifence,  that  such  person  or  "  fine  or  imprisonment,  or  of  both,  in.  lieu  of  the 

"  persons  do  stand  in  or  upon  the  pillory,  except  "  sentence  of  pillory,  as  to  the  said  court  shall  seem 

"  for  the  offences  hereinafter  mentioned  ;  any  law,  "  most  proper:  provided  that  nothing  herein  con- 

"  statute,  or  usage  to  the  contrary  notwithstanding :  "  tained  shall  extend,  or  be  construed  to  extend,  in 

"  provided  that  all  laws  now  in  force  whereby  any  "  any  manner  to  change,  alter,  or  affect  any  punish- 

"  person  is  subject  to  punishment  for  the  taking  "  ment  whatsoever  which  may  now  be  by  law 

"  any  false  oath,  or  for  committing  any  manner  of  "  inflicted  in  respect  of  any  offence,  except  only 

"  wilful  and  corrupt  perjury,  or  for  the  procuring  "  the  punishment  of  pillory,  in  manner  as  herein- 

"  or  suborning  any  other  person  so  to  do,  or  for  "  above  is  enacted." 
"  wilfully,  falsely,  and  corruptly  affirming  or  de- 
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baseness,  enormity,  and  dangerous  tendency  of  it ;  the  malice, 
deliberation,  and  wilfulness,  or  the  inconsideration,  suddenness, 
and  surprise  with  which  it  was  committed  ;  the  age,  quaHty,  and 
degree  of  the  oifender ;  and  all  other  circumstances  which  may 
any  way  aggravate  or  extenuate  the  guilt. 

Sect.  20.  And  at  this  day  by  force  of  5  Ann.  c.  6.  and  4  Geo. 
I.e.  11.  and  6  Geo.  1.  c.  23.  and  other  statutes,  set  forth  more  at 
large,  title  "  Transportation,"  the  judges,  upon  a  conviction  for 
larceny,  may  in  their  discretion  award  the  offender  to  the  house 
of  correction ;  and  for  that  and  other  felonies  within  the  benefit 
of  clergy,  instead  of  giving  the  usual  sentence,  &c.  may  direct  that 
the  offender  be  transported. 

Hard  labour  In        Also  by  the  53  Geo.  3.  c.  162.  it  is  enacted,  "  That  it  shall  be 
larcenits.  u  Ja^^fui  fgp  ^^y  court  to  pass  upon  any  person  who  shall  be  law- 

*'  fully  convicted  before  such  court  of  felony  with  benefit  of 
*•'  clergy,  or  of  any  grand  larceny,  or  of  any  petit  larceny,  the 
*'  sentence  of  imprisonment  to  hard  labour  either  simply  and  alone 
"  or  in  addition  to  any  other  sentence,  which  such  court  may  or 
**  shall  be  authorized  to  pass  upon  any  person,  lawfully  convicted 
**  of  any  of  the  offences  aforesaid,  as  to  such  court  shall  seem  fit. 
'*  And  such  person  shall  thereupon  suffer  such  other  sentence, 
"  and  moreover  be  imprisoned  and  kept  to  hard  labour,  or  be 
**  simply  imprisoned  and  kept  to  hard  labour  in  such  place  and 
*'  for  such  time  as  such  court  shall  think  fit  to  direct,  not  exceed- 
"  ing  the  time  for  which  such  court  may  now  imprison  for  such 
*'  offences.'* 

And  the  3  Geo.  4.  c.94.  reciting  the  above  statute,  and  that  it  is 
expedient  the  provisions  of  the  above  act  should  be  extended  to 
certain  aggravated  misdemeanors  and  offences  below  the  degree  of 
3  Geo.  4.  c.  94.  felony,  enacts,  "  That,  from  and  after  the  passmg  of  this  act,  when- 
Hard  labour       te  ^^,^^  ^      person  shall  be  convicted  of  any  of  the  offences  here- 
in certain  mis-      ,,     ^  "     •  r     i      \        '  i         •  i    •  •    r  i 

demeanors.  alter  specined,  that  is,  any  assault  \7\\h  intent  to  commit  relony; 

"  any  attempt  to  commit  felony ;  any  riot ;  any  misdemeanor,  in 
"  having  received  stolen  goods  knowing  them  to  have  been  stolen ; 
"  any  assault  upon  a  peace-officer,  or  upon  an  officer  of  the  customs 
"  or  excise,  or  upon  any  other  officer  of  the  revenue,  in  the  due 
*'  discharge  of  his  or  their  respective  duty  or  duties,  or  upon  any 
"  person  or  persons  acting  in  aid  of  any  such  officer  or  officers  in 
*'  the  due  discharge  and  execution  of  his  or  their  respective  duty 
**  or  duties  ;  any  assault  committed  in  pursuance  of  any  conspi- 
*'  racy  to  raise  the  rate  of  wages ;  being  an  utterer  of  counterfeit 
*'  money  knowing  the  same  to  be  counterfeit;  knowingly  and  de- 
**  signedly  obtaining  money,  goods,  wares,  or  merchandises,  bills, 
"  bonds,  or  other  securities  for  monies  by  false  pretences,  with 
"  intent  to  cheat  any  person  of  the  same;  keeping  a  common 
"  gaming  house,  a  common  bawdy  house,  or  a  common  ill-governed 
**  and  disorderly  house;  wilful  and  corrupt  peijury  or  suborna- 
"  tion  of  perjury :  having  entered  any  open  or  inclosed  ground, 
**  with  intent  therein  illegally  to  destroy,  take  or  kill  game  or 
*'  rabbits,  or  with  intent  to  aid,  abet  and  assist  any  person  or  per- 
"  sons  illegally  to  destroy,  take  or  kill  game  or  rabbits,  and  having 
**  been  there  found  at  night  armed  with  any  offensive  weapon ;  in 

*'  each 
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**  each  and  every  of  the  above  cases,  and  whenever  any  person 
<•  shall  be  convicted  of  any  or  either  of  the  aforesaid  offences,  it 
"  shall  and  may  be  lawful  for  the  court  before  which  any  such 
*'  offender  shall  be  convicted,  or  which  by  law  is  authorized  to 
*'  pass  sentence  upon  any  such  offender,  to  award  and  order  (if 
**  such  court  shall  think  Ht)  sentence  of  imprisonment  with  hard 
*'  labour,  for  any  term  not  exceeding  the  term  for  which  such 
**  court  may  now  imprison  for  such  offences,  either  in  addition  to 
**  or  in  lieu  of  any  other  punishment  which  may  be  inflicted  on 
**  any  such  offenders  by  any  law  in  force  before  the  passing  of  this 
*'■  act;  and  every  such  offender  shall  thereupon  suffer  such 
**  sentence,  in  such  place,  and  for  such  time  as  aforesaid,  as  such 
*'  court  shall  think  fit  to  direct. 

It  may  be  proper  here  to  note  the  alterations  lately  made  in 
the  judgments  of  several  felonies  without  clergy  originally  en- 
acted by  statute.     Byst.  I  Geo.  4.  c.  115.  the  judgment  of  death 
is   repealed  in   the  following  cases,  viz.    "  The  forcibly  taking 
away  women,"  which  was  originally  created  a  felony  by  stat.  3 
Hen.  7.  c.  2.  and  deprived  of  clergy  by  39  Eliz.  c.  9-  (see  vol.  1 . 
p.  123,  124.)  '*The  taking  a  reward  to  restore  stolen  goods," 
which  was  felony  without  clergy  by  4  Geo.  1.  c.  11.  (see  vol.  1. 
p.  247.)   '*  Destroying  locks,  &c.  erected  by  authority  of  parlia- 
ment," which  was  a  capital  offence  by  8  Geo.  2.  c.  20.  (vol.  1.  p. 
339.)    Instead  of  judgment  of  death,  the  court  is  to  sentence  the 
offender  "  To  be  transported  for  life,  or  any  term  not  less  than 
seven  years ;  or  to  be  imprisoned  with  or  without  hard  labour,  at 
the   discretion  of  the  court,  for  any  term   not  more  than  seven 
years."     By  the   1  Geo.  4.  c.  117.  so  much  of  the  act  of  the 
10  and   11  Will.  3.  whidi  makes  it  a  capital  felony  privately  to 
steal   in  any  shop  or  warehouse,  to  the  value  of  live  shillings, 
(vol.  1.  p.  201 .)  is  repealed,  and  the  stealing  above  the  value  of  five 
shillings  and  under  fifteen  pounds  is  subjected  to  the  like  punish- 
ment of  transportation  for  life,  or  not  less  than  seven  years  ;  or  to 
be  imprisoned  with  or  without  hard  labour,  at  the  discretion  of 
the  court,  for  not  more  than  seven  years  ;  and  by  4  Geo.  4.  c.  5o, 
those  convicted  of  stealing  in  a  shop  or  warehouse,  above  the 
value  of  fifteen  pounds,  are  subjected  to  the  like  judgment.     By 
the  4  Geo.  4.  c.  46.  the  judgment  of  death  for  the  offences  of 
"  Cutting  down  sea  or  river  banks,"  (vol.  1 .  p.  339)    *'  Cutting 
hop  binds,"  (vol.  1 .  p.  333.)    **  Destroying  any  lock,  sluice,  flood- 
gate, or  other  work,  erected  by  authority  of  parliament,"  (vol.  1. 
p.  339-)    **  Personating  Greenwich  pensioners,"  (vol.  1.  p.  3l6.) 
is  repealed,  and  the  judgment  of  transportation  for  life,  or  not 
less  than  seven  years,  or  imprisonment  with  or  without  hard  la- 
bour, at  the  discretion  of  the  court,  substituted  in  lieu  thereof. 
By  the  4  Geo.  4.  c.  oS.  the  judgment  of  death  is  repealed  in  the 
following  larcenies  : — "  Stealing  cloth  from  the  rack  or  tenter  in 
the  night-time,"  (vol.  1.  p.  205.)    *^  Stealing  naval  stores,"  (vol.  1. 
p.  199.)  "  Stealing  upon  navigable  rivers,  &c."  (vol.  i.  p.  204.) 
and  the  like  judgment  of  transportation  for  life,  or  not  less  than 
seven  years,  or  impjisonment  with  or  without  hard  labour,  not 
exceeding  seven  years,  substituted  in  lieu  thereof. 

By  the  4  Geo.  4.   c.  54.  the  capital  punishment  is  also  re- 
pealed 
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pealed  in  the  following  felonies : — "  Killing  or  hunting,  &c,  deer 
in  any  inclosed  park,  &c.  with  blacked  faces,"  (vol.  i.  p.  179, 
180.  190.)  "  Being  armed,  and  with  blacked  faces,  hunting  in 
any  inclosed  grounds  where  conies  are  kept,"  (vol.  1.  p.  177.) 
"  Stealing  fish  out  of  any  pond,  and  maliciously  breaking  down 
the  mound  of  the  fish  pond,  whereby  the  fish  escape,"  (vol.  i. 
p.  191.  334.)  and  in  lieu  thereof,  the  judgment  is,  "  That  any 
•'  person  convicted  thereof,  or  of  procuring,  counselling,  aiding, 
*'  or  abetting  the  commission  thereof,  shall  be  liable,  at  the  dis- 
*'  cretion  of  the  court,  to  be  transported  beyond  the  seas  for  the 
'*  term  of  seven  years,  or  to  be  imprisoned  only,  or  to  be  impri- 
"  soned  and  kept  to  hard  labour,  in  the  common  gaol  or  house  of 
"  correction  for  any  term  not  exceeding  three  years." 

Manslaughter  and  polygamy  are  subjected  to  the  judgment  of 
transportation,  as  before  noticed,  p.  513. 

By  statute  3  Geo.  4.  c.  38.  s.  2.  servants,  clerks,  and  appren- 
tices, stealing  their  masters'  goods,  &c.  may  be  "  transported 
**  beyond  the  seas  for  any  term  not  exceeding  fourteen  years,  or 
"  be  imprisoned  only,  or  imprisoned  and  kept  to  hard  labour  in 
'*  the  common  gaol,  house  of  correction,  or  penitentiary  house, 
"  for  any  term  not  exceeding  three  years." — (See  vol.  i.  p.  159) 

And  in  order  to  reach  those  who  instigated  others  to  commit 
thefts  and  kept  themselves  out  of  the  way. 

By  Stat.  3  Geo.  4.  ch.  38.  §  3.  after  reciting,  that  **  Whereas 
children,  servants,  and  others,  are  often  induced  to  commit  thefts 
by  the  persuasion,  instigation,  or  commands  of  wicked  and  evil- 
disposed  persons,  who,  not  being  present,  aiding,  and  assisting 
in  the  commission  of  such  thefts,  frequently  escape  the  punish- 
ment which  so  mischievous  an  offence  demands  ;"  it  is  enacted, 
"  That  if  any  person  or  persons  shall  counsel,  hire,  procure,  or 
"  command  any  other  person  or  persons  to  commit  any  larceny 
"  whatsoever  of  the  degree  of  grand  larceny,  then  and  in  every 
**  such  case,  if  the  person  or  persons,  so  counselling,  hiring,  pro- 
*'  curing,  or  commanding  as  aforesaid,  shall  be  convicted  of 
"  felony,  and  shall  be  entitled  to  the  benefit  of  clergy  ;  and  by 
"  the  laws  now  in  force  shall  be  liable  to  be  fined  and  imprisoned 
**  for  any  term  not  exceeding  one  year  only,  he,  she,  or  they,  in- 
"  stead  of  being  so  fined  and  imprisoned  as  aforesaid,  may,  at 
"  the  discretion  of  the  court  by  or  before  which  any  such  offender 
"  shall  be  convicted,  be  ordered  and  adjudged  to  be  transported 
'*  beyond  the  seas  for  the  term  of  seven  years,  or  to  be  impri- 
"  soned  only,  or  to  be  imprisoned  and  kept  to  hard  labour,  in 
**  the  common  gaol,  house  of  correction,  or  penitentiary  house, 
'*  for  any  term  not  exceeding  three  years."  (i) 

(a)  Dalis.  20.  Sect.  21.  But  it  (a)  seems,  that  the  court  cannot  be  authorised 

(6)^:2  Inst  47.      y^^  ^^^  letters-patent,  but  only  by  act  of  parliament,  to  inflict  a 
Co.  Litt.  135.     punishment  unknown  to  our  laws,  as  of  (Z>)  banishment,  &c. 

Sect.  22,  Note,  That  the  court  may  assess  a  fine,  but  cannot 
400.  ^  '  '  award  any  corporal  punishment  against  a  defendant,  unless  he  be 
Skinner,  684.      actually  present  in  the  court  (c). 

Sect. 

(1)  The  offender  may  be  tried  before  the  principal  is  convicted,  vide  ante,  452. 
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Sect.  23.  Note  also.  That  where  there  are  several  defendants, 
a  joint  award  of  one  fine  against  them  all  is  {d)  erroneous,  for  it  /<£)  n  Co.  43. 
ought  to  be  several  against  each  defendant;  for  otherwise  one  illoll. 74. 
who  hath  paid  his  proportionable  part  might  be  continued  iu  ^^-  ^*  'Im- 
prison till  all  the  others  have  also  paid  theirs,  which  would  be  in 
effect  to  punish  him  for  the  offence  of  another. 

Sect.  24.  It  hath  been  adjudged,  (e)  that  where  a  man  is  to  (e)  Dyer,  232. 
make  fine  and  ranson,  the  ransom  must  be  treble  the  fine  at  least. 
But  Sir  Edward  Coke  strongly  (f)  argues,  that  fine  and  ransom  (/)  Co.  Liu. 
are  in  legal  understanding  the  same  thing  under  different  names,  i^'^* 
called  a  line,  because  it  makes  an  end  of  the  business,  and  a 
ransom,  because  it  redeems  from  imprisonment;  for  if  they  were 
different  things,  it  would  follow,  that  where  the  books  say  that  a 
man  shall  make  a  fine  and  ransom,  they  must  be  taken  to  intend 
that  he  ought  to  pay  two  different  sums,  of  which  there  is  no  pre- 
cedent. 

Sect.  25.  A  fine  is  under  the  power  of  the  court,  during  the 
term  in  which   it  is  set,  and  (g)  maybe  mitigated  as  shall  be  (^)  1  Inst.  260. 
thought  proper ;  but  after  the  term,  it  admits  of  no  alteration.        ^  Cro.S.25il 

Of  judgments  without  an  express  sentence  to  the  punishment 
proper  to  the  crime,  there  are  two  kinds  : 

1.  Outlawry. 

2.  Abjuration. 

Sect.  26.  Judsfment  of  outlawry  is  (h)  given  bv  the  (2)  coroner  ...r^.    ,    „^ 
.  *i       rr^u  f  ^  4.U  \.  '  4.     '  •         ^      .r      00  Finch,  3a6. 

at  the  Tilth  county  court  upon  the  party  s  not  appearmg  to  the  D^gr^  223. 

exigent :  which  is  a  (A;)  writ  commanding  the  sheriff  to  cause  the  B.  Corone,  166. 

defendant  to  be   demanded   from  county-court   to  county-court  %\^r'?^'^\ci. 

until  he  be  outlawed,  &c. ;  and  such  judgment  is  (/)  entered  thus:  i  Burn.  639. 

*'  Ideo,  6)C.  per  judicium  corojiatoris  domini  regis  comitatus  prcedicf  If  the  judgment 

**  utlagatm  est'."  f PP^^"^ "«*' ^y 

^  the  return  of  the 

exigent,  to  have  been  given  by  the  coroner,  it  is  erroneous,  except  in  London,  where  the  mayor  by  custom 
is  coroner,  and  the  judgment  is  given  by  the  recorder.  Coke  Litt.  288.  B.  Utlagary,  31.  Dyer,  317. 
8  Coke,  126.  21  H.  7.  :iS.  Cro.  Eliz.  618.  (k)  Reg.  Judg.  2.  (Z)  3  Inst.  212.  But  see  the  cases 
of  Dr.  Cameron,  Foster,  109.  and  Lord  GriflSn,  Foster,  113. 

Sect.  27.  It  seems  (m)  agreed,  that  when  a  judgment  of  outlawry  (m)  Co.Lit.i28. 
for  treason  or  felony  appears  of  record  by  the  sheriff's  return  of  |^^-    . 
the  exigent,  and  it  hath  been  (w)  holden,  that  if  it  appear  not  by  Ab.  B.  Nonab. 
such  return,  but  only  by  the  coroner's  return  of  a  (o)  certiorari  to  25. 
them  directed  to  certify  whether  the  party  were  outlawed  or  not,  J.^Y*  .^l^' 
the  party  is  as  much  (p)  attainted,  and  shall  forfeit  and  lose  as  15.  s.  20. ' 
much  as  if  sentence  had  been  given  against  him  upon  verdict  or  («)  Co.  Lit.  288. 

confession.  But  the  contrary 

seems  to  be 
liolden,  Dyer,  223.  and   it  is  made  a  quare,  38  Ed.  3.  14.         (0)  Vide  Rastai,  332.       2  Hale,  399. 
(p)  Finch,  467.     3  lust.  52.  2lt>.     3  St.  Tr.  324.     B.  Coro.  166. 

Sect.  28.  If  such  (q)  outlaw  ry  appear  to  the  court  to  be  erroneous,  (9)  3  Inst.  212. 
whereof  any  one  as  amicus  curia  may  inform  them,  the  party  shall  ^  ijaJe'^408  * 
have  counsel  assigned  (1)  him  to  take  advantage  of  the  error;  but 

if 

(1)  The  court  cannot  assign  counsel  upon  an  out-  the  realm,  &c.     1  Burr.  638.  both  as  to  law  and 

lawry  for  the  diminishing  the  coin  till  the  defen-,  fact,  though  not  on  the  indictment  itself,  because 

dant  has  pleaded,  and  then  he  may  have  counsel  treason  in  diminishing  tlie  coin  is  excepted  out  of 

upon  tlie  collateral  matter,  whether  he  was  out  of  the  7  Will.  3.     Stra.  824. 
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if  he  will  neither  bring  a  writ  of  error,  norplead  in  convenient  time, 

and  the  outlawry  be  voidable  and  not  void,  the  proper  execution 

^23^3"4'^'^'        ^^^^^^  ^^  ('^  awarded  against  him,  but  no  sentence  pronounced 

(s)  Finch!  389.    because  the  outlawry  is  a  judgment,  and  no  man  shall  have  (s)  two 

S.  P.  C.  34.       judgments  for  one  offence. 

F.  Corone,  313. 

11  H.  7.  4.      Ab.  B.  Cor.  226.      27  Assize,  54.     Ab.  B.  Cor.  110.      9  Ed.  4.  28.     Ab.  B.  Corone,  55. 

12  Co.  100.     F.  Esch.  14.     Ch.  23.  s.  53.      Ch.  36.  s.  1.     Yet  sentence  was  given  upon  one  outlawed 
of  febnj,  3  H.  7.  7.     Ab.  B.  Cor.  134. 

(t)  Finch,  389.         Sect,  QQ.  For  the  nature  of  abjuration  (which  was  also  an  (t) 
467.  attainder  of  itself),  being  wholly  obsolete  at  this  day,  I  shall  refer 

122'^*^*^^^'  *^  ^^^  citations  (u)  in  the  margin. 
F.  Cor.  313.  335.    3  Inst.  216,  217.       (u)  Sup.  c.  9.^8.  44.  and  32.  6.     3  Inst.  216,  217. 

(x)  B.  Cor.  166.       Sect,  30.  It  seems  to  be  generally  (x)  agreed,  that  a  man  can 
and  the  other      j-,q  other  Way  be  attainted  of  treason  or  felony  at  this  day,  but 

books  unucf"  •/  •/  -^ 

cited.  only  by  judgment  by  express  sentence,  or  by  outlawry  or  abjura- 

(y)  Judg.  225.  ^*o"  »  ^"^  therefore  where  an  appellee  was  slain  in  the  field  upon 

Coke  Lit.  390.  a  wager  of  battle,  {1/)  judgment  was  given,  quod  suspendatur  per 

•"  J"st.  212.  coUum,  in  order  to  intitle  the  lord  to  his  escheat.     But  I  know  of 

Plow  261  262.  no  other  case  wherein  it  is  clear  at  this  day,  that  a  man  may  be 

B.  Esch.  24.  attainted  after  his  death.    It  is  said  indeed  in  a  note  in  Fitzher- 

(s)  F.  Petit,  2.  bert's  Abridgment  of  a  case  in  the  time  of  Edward  the  Third, 

Vide  F.  Corone  (^)  ^^^^  ^"  ^>^^  ^^  ^^^^^^  he(^v\  seen  that  a  man  hath  been  attainted 

290.312.        '  by  presentment  after  his  death.    Also  it  was  holden  by  (a)  Mark- 

1  Hale,  342.  j^am  in  the  time  of  Henry  the  Fourth,  that  if  he  who  levies  war 

chapier,"sec.i6.  against  the  king  be  slain  in  battle,  his  lands  may  be  seized  by  the 

where  a  felon  king.     And  it  is  said  in  the  {h)  Fourth  Report,  that  if  one  aiding 

killed  in  the  pur-  i\^q  king's  enemies  be  slain  in  open  rebellion,  and  the  chief  justice 

chattelsrand  the  *^^  *^®  king's  bench,  who  is  the  sovereign  coroner  of  England, 

year,  day  and  make  a  record  of  it  upon  a  view  of  the  body,  and  return  it  into 

waste,  and  the  x\\Q  king's  bench,  he  shall  forfeit  his  lands  (2).    And  this   seems 

hisTaXfrolr^  agreeable  to  34  Hen.  3.  c.  12.  whereby  the  king  expressly  reserves 

the  time  of  the  his  prerogative  as  to  forfeiture  of  wars,  but  grants  that  he  will  in 

felony.  ^o  other  case  seize  lands  for  treason  whereof  the  party  is  not 

imt  denied* b^y*  attainted  in  his  life.    Yet  the  contrary  opinion  seems  to  be  holden 

Gascoign;  and  in  the  First  and  Third  (c)  Institutes,  and  also  by  {d)  Hale  ;  and 

it  is  said  by        to  this  (e)  Staundforde  seems  also  to  incline. 

Brown,  m 

Plow.  263.  that  the  ancient  law  was  so.     See  also  Plow.  262.  and  Dalt.  c.  89.      (6)  4  Co.  57.     (c)  3  Inst. 

27.     Coke  Lit.  13.       (d)  Suraui.  17.     1  Hale,  342,  343.       (e)  S.  P.  C.  188,  189. 

(2)  This  may  be  true  as  to  goods,  but  tiot  as  to       but  by  act  of  parliament.     2  Hale,  53.     Also  see 
lands,  because  none  can  be  attainted  after  his  death       this  point  largely  treated  of,  1  Hale,  342  to  349. 
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CHAP.  XLIX. 

OF  FORFEITURE. 

And  now  I  am  to  shew  the  consequences  of  an  attainder,  or  con- 
viction of  treason  and  felony. 

I  shall  consider  under  the  following  particulars, 

1.  What  shall  be  forfeited  by  the  oflfender. 

2.  Where  his  wife  loses  her  dower. 

3.  How  far  his  blood  is  corrupted. 

As  to  the  First  Point,  I  shall  endeavour  to  shew, 

1.  What  is  forfeited  by  the  common  law. 

2.  What  by  statute. 

3.  To  what  time  the  forfeiture  shall  relate. 

4.  What  shall  be  done  with  the  goods  of  an  offender  before 
they  are  actually  forfeited. 

As  to  the  first  particular,  viz.  What  is  forfeited  by  the  offender, 
by  the  common  law, 

I  shall  endeavour  to  shew, 

1.  Where  his  lands  are  forfeited  by  the  common  law  ;  and, 

2.  Where  his  goods. 

And  First,  As  to  the  forfeiture  of  lands. 

Sect,  1.  It  seems  agreed,  that,  by  the  common  law,  all  lands  sco.  2, 3. 
of  inheritance  whereof  the  offender  was  {a)  seised  in  his  own  right,  i  ^^'e,  240, 
and  also  all  rights  of  {b)  entry  to  lands  in  the  hands  of  a  wrong  J^\'Jll[^  ^g 
doer,  are  forfeited  to  the  (c)  king  by  an  attainder  of  high  treason,(  I)  3  Co.  2, 3. 
and  to  the  lord  of  whom  they  are  immediately  holden,  by  an  at-  (c)  See  25  Ed. 
tainder  of  petit  treason  or  felony.  (2)    And  that  the  lands  whereof  f^\'Q^  l^^^ 
a  person  attainted  of  high  treason  dies  (d)  seised,  of  an  estate  in  2.392. 
fee,  are   actually  vested  in  the  king  without  any  office,  because  4  Co.  58. 
they  cannot  descend,  the  blood  being  corrupted,  and  the  freehold  jnfra^^s^'^'^s    * 
shall  not  be  in  abeyance.  1  Hale,  242. 

4  Comm.  375. 

Sect.  2.  But  it  seems  (e)  agreed,  that,  by  the  common  law,  (g)  3  Coke,  10. 
such  lands  were  not  vested  in  the  actual  possession  of  the  king  Co.  Litt.  2. 
during  the  life  of  the  offender  without  an  office.  B  Cor%\?2io. 

1  Leonard,  21.     Infra,  sect.  3. 

Sect.  3.  Also  it  (f)  seems  clear,  that  the  lord  cannot  enter  into  /^^  §.  P.  C. 

the  lands  holden  of  him  upon  an  escheat  for   petit  treason  or  i9i. 

felony,  without  a  special  grant,  till  it  appear  by  due  process  that  ^-  V^^^^^^'  ^^' 
the  king  has  had  his  prerogative  of  the  year,  day,  and  waste. 

Sect.  4.  It  is  (g)  said,  that  the  inheritance  of  things  not  lying  (5)  3  Inst.  19. 

in  tenure,  as  of  rents-charge,  rents-seek,  commons,  8cc.  shall  be  ^^* 

forfeited 

(1)  By  7  Anne,  c.  2.  and  17  Geo.  2.  c.  39.  "  No  other  than  the  traitor  himself.    As  the  Cardinal  of 

attainder  for  treason,  after  the  decease  of  the  late  York,  the  last  of  the  sons,  is  now  dead,  forfeiture 

Pretender's  sons,  should  extend  to  the  disinherison  in  cases  of  treason  has  ceased. — P.  649. 

of   any  heir,  nor  to  the  prejudice  of  any  person,  (2)  Vide  p.  639. 
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forfeited  to  the  king  by  an  attainder  of  high  treason,  and  that  the 
profits  of  them  shall  be  also  forfeited  to  the  king  by  an  attainder 
of  felony  during  the  life  of  an  offender,  and  that  the  inheritance 
shall  be  extinguished  by  his  death  ;  for  it  cannot  escheat  because 
there  is  no  tenure,  nor  descend  because  the  blood  is  corrupted. 

(/t)  3 Coke,  2,3.       Sect.  5,  But  it  is  (A)  said,  that  no  right  of  action  whatsoever 

1  uY'iio  ^^  lands  of  an  estate  of  inheritance  are  forfeited,  either  by  the 

243.    '     "  common  law  or  by  the  statute ;  and  it  seems  agreed  that  no  (i) 

Vide  infra,  right  of  entry  into  such  lands  whereof  there  is  a  tenant  by  feofF- 

r^F  ?'f  ^  ment,  or  other  title,  nor  (k)  use  (except  only  lands  conveyed  (/) 

Cong.  28.  fraudulently  with  an  intent  to  avoid  a  forfeiture)  nor  (m)  condi- 

3  Coke,  2,  3.  tion,  were  liable  to  be  forfeited  before  the  statute  of  S3  Hen.  8. 

ffc^^sVs^  19  ^^^  ^^^^^  ^")  ^^"^  "^  ^^^^  could  not  be  forfeited  after  the  statute  of 

1  Haie,°247.  Westminster  the  second,  but  only  for  the  life  of  the  tenant  in  tail, 

(0  2  R.  Abr.  till  the  statute  of  26  Hen.  8.  c.  13. 
34. 

(m)  3  Inst.  19.  1  Hale,  244.  (n)  3  Inst  19.  S.  P.  C.  187.  Plowden,  554,  555.  Dyer,  289.  Co. 
Litt.  130.  372.  391.    1  Buub.  92.     Vide  the  case  of  John  Gordon  i«  the  House  of  Lords,  Foster,  9a. 

(o)  3  Inst.  19.  Sect.  6.  It  (o)  seems,  that  the  profits  of  such  lands,  whereof  a 
Z'  •^*.*'2^' ^6^-  person  attainted  of  felony  is  seised  of  an  estate  of  inheritance  hi 
4^88126^4.        t'^^  right  of  his  wife,  or  of  an  estate  for  life  only  in  his  own  right, 

are  forfeited  to  the  king,  and  that  nothing  thereof  is  forfeited  to 

the  lord. 

(p)  2  Jones,  Sect.  7.  It  seems  (p)  agreed,  that  by  force  of  a  special  custom 

^^j'  .         „  a  copyhold  of  inheritance  may  be  forfeited  by  an  atttainder  or 

1  Leona^r'd  1.'  conviction  of  treason  or  felony  :  also  it  hath  been  {(j)  holden,  that 
(q)  1  Bulst.  13.  by  custom  it  may  be  forfeited  for  treason  or  felony,  even  without 

2  Brown.  217  ^  conviction  :  also  it  (r)  seems  the  stronger  opinion,  that  it  shall 
See  Godbolt,  ^^  forfeited  by  an  attainder  of  treason  or  felony  of  common  right, 
267.  without  any  special  custom,  but  {s)  not  by  a  conviction  only  (I.) 

2  V^entris,  38. 

(r)  2  Jones,  189.    2  Ventris,  58,  39.    5  Coke,  117.    2  Keble,  451.    Co.  Copyholder,  s.  58.    (s)  1  Lev. 

263.     2  Kebic,  251. 

(04  Coke,  124.  Sect.  8.  It  seems  (t)  agreed,  that  by  the  common  law,  upon  an 
igf^*  ^^^*  attainder  of  felony,  the  king  had  a  right  utterly  to  waste  the  lands 
Staund.  Prer.  holden  of  any  but  himself,  where  the  person  attainted  was  seised 
48,  49, 50.  of  an  estate  of  inheritance,  either  in  his  own  or  in  his  (u)  wife's 
0^)^F. Cor. 327.  ^-^^^^      ^^,^  ^^^^  |^  -^  ^^j^  ^^  some,  that  the  king  hath  both  this 

(x)  2  Inst.  36.  right,  and  also  a  right  to  hold  such  lands  for  a  year  and  a  day: 

37.  *  but  it  is  holden  by  others,  that  the  right  to  hold  over  the  lands  for 

igf '  ^  ^^^*  ^  y^^^  ^"^  ^  ^^y  ^^^  given  to  the  king  in  lieu  of  the  waste ;  and 

Staundf.  Prer.  this  seems  (3^)  implied  in  Magna  Charta,  chap.  22.  which  saying, 

48,  49, 50.  *<  that  the 'king  shall  not  hold  over  the  lands  of  those  convicted  of 

books^lbove  "  felony  but  for  one  year  and  a  day,"  and  making  no  mention  of 

cited ;  yet  it  the  waste,  seems  plainly  to  intimate,  that  at  the  time  of  the 

seems  admitted  making  of  that  statute  the  king  was  thought  to  have  no  other 

F^rlv^489.  ^^g^^^  ^^^  ^"^y  ^^  ^^^  y^^^  ^"^  ^^y-  ^^^  ^^^  statute  of  Praroga- 
Prescri'lition,50-  Hva  Regis,  17  Edw.  2.  having  declared  the  king's  right  to  the 
that  the  king      year  and  day,  and  also  to  the  waste  ;  it  seems  to  have  been  the 

■was  intitled  to  niore 

the  waste  as  to 

the  year  and  day  since  this  statute. 

(1)  But  if  the  attainder  happens  before  the  tenant  is  admitted,  the  copyhold  is  not  forfeited,  but 
shall  go  to  tlie  heir  at  law.     2  Wilson,  13. 
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more  general  (z)  opinion  since  that  time,  that  he  hath  a  right  to  («)  B.  Corone, 
both.     Indeed  if  this  statute  had  been  against  the  express  pur-  ?jq*  ^^^'  ^^^' 
view  of  Magna  Charta,  it  would  have  been  clearly  repealed  by  f.  Corone,  290. 
those  many  subsequent  statutes  which  repeal  all  statutes  contrary  308.  310. 312. 
to  Magna  Charta;  but  being  not  contrary  to  the  express  words  Re\^ter  I6" 
of  it,  but  only  to  what  is  argumentatively  drawn  from  it,  it  may  be  f.  Traverse,  1*9. 
well  argued  that  it  is  still  in  force.  S.  P.  C.  i9o, 

°  191.    Staundf. 

Prerog.  48,  49,  50.  49  E.  3.  11.  4  Coke,  124.  But  49  Assize^  21.  the  contrary  seems  to  be  holden. 
2  Inst.  36,  37.  F.  Utlag.  2.  See  also  F.  Corone,  285.  290.  332.  344.  And  it  seems  agreed,  that  the 
king's  prerogative  of  the  waste  is  not  granlable  over,  except  only  as  to  such  interests  which  by  virtue  of  it 
are  actually  vested  in  hira.  F.  Cor.  310.  S.  P.  C.  191.  Staundforde's  Prerogative,  50.  2  Inst.  37. 
4  Comm.  378. 

But  the  law  of  forfeiture  in  cases  of  felony  is  now  altered  by 
the  Stat.  54  Geo.  3.  c.  145,  *'  To  take  away  corruption  of  blood 
in  certain  cases,"  which  enacts,  '*  That  no  attainder  for  felony 
"  which  shall  take  place  from  and  after  the  passing  of  this  act, 
"  save  and  except  in  cases  of  the  crime  of  high  treason,  or  of  the 
'*  crimes  of  petit  treason  or  murder,  or  of  abetting,  procuring,  or 
'*  counselling  the  same,  shall  extend  to  the  disinheriting  of  any 
"  heir,  nor  to  the  prejudice  of  the  right  or  title  of  any  person  or 
*'  persons,  other  than  the  right  or  title  of  the  offender  or  offen- 
''  ders  during  his,  her,  or  their  natural  lives  only  ;  and  that  it  shall 
*'  be  lawful  to  every  person  or  persons,  to  whom  the  right  or 
**  interest  of  any  lands,  tenements,  or  hereditaments,  after  the 
"  death  of  any  such  offender  or  offenders,,  should  or  might 
*'  have  appertained  if  no  such  attainder  had  been,  to  enter  into 
"  the  same." 

As  to  the  Second  Point,  viz.  Where  the  goods  of  the  offen- 
der shall  be  forfeited  for  treason  or  felony. 

I  shall  endeavour  to  shew, 

1.  What  goods  are  liable  to  such  forfeiture. 

2.  In  what  cases. 

As  to  the  first  of  these  particulars. 

Sect.  9.  It  seems  (a)  agreed,  that  all  things  whatsoever  which  (a)  Staundf. 
are  comprehended  under  the  notion  of  a  personal  estate,  whether  J'''p°|;  ^^'^^* 
they  be  in  action  or  possession,  which  the  party  hath,  or  is  in-  c.  Car.  566.* 
titled  to  in  his  own  right,  and  not  as  executor  or  administrator  to  12  Coke.  121. 
another,  are  liable  to  such  forfeiture.  J*  '^  ^^j*^ T, 

Staundforde's 
Prerogative,  45.  and  S.  P.  C.  188.  c.  28.  that  a  felon  shall  forfeit  the  goods  of  others  stolen  by  him  ;  but 
the  authorities  cited  to  this  point,  viz.  44  Ed.  3.  44.  F.  Corone,  317,  318,  319.  323.  334.  376.  380.  do 
not  seem  fully  to  come  up  to  it,  except  where  such  goods  are  waived,  or  of  such  a  nature  as  not  to  be 
distinguishable  from  others  of  the  like  kind,  as  corn  out  of  a  bag,  &c.  Vide  2  Leonard,  5,  6.  1  Ander- 
son, 19.  Moor,  100.  Dyer,  309,  310.  that  a  term  limited  to  executors  and  not  vested  in  the  party 
himself,  is  not  forfeitable.     Sed  vide  Foster,  223.  • 

Sect.  10.  Also  it  (b)  seems  to  be  settled,  that  a  bond  taken  in  (b)  C.  Jac.3i2. 
another's  name,  or  a  lease  made  to  another  in  trust  for  a  person  313. 
who  is  afterwards  convicted  of  treason  or  felony,  are  as  much  ^nd  the' books 
liable  to  be  forfeited,  as  a  bond  made  to  him  in  his  own  name,  or  cited  to  the  fol- 
a  lease  in  possession.  '°"'"'S  '^^^^°"* 

Sect, 
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Sect.  1 1 .  Also  it  (c)  seems  to  be  in  a  great  measure  settled, 
that  the  trust  of  a  term  granted  by  a  man  for  the  use  of  himself, 
his  wife  and  children,  &c.  is  liable  in  like  manner  to  be  forfeited, 
if  fraudulently  made  with  an  intent  to  avoid  a  subsequent  for- 
feiture; but  that  it  shall  be  forfeited  so  far  only  as  it  is  reserved 
to  the  benefit  of  the  party  himself,  if  made  bona  Jide,  whether 
before  or  after  marriage,  for  good  consideration  without  fraud, 
which  is  to  be  left  to  a  jury  on  the  whole  circumstances  of  the 
case,  and  shall  never  be  presumed  by  the  court  where  it  is  not 
expressly  found. 

Sect.  12.  It  hath  been  {d)  adjudged,  that  a  power  of  revoca- 
tion of  the  trust  of  a  settlement  reserved  to  the  grantor  is  not 
liable  to  be  forfeited,  if  it  depend  on  something  personal  to  be 
done  by  the  grantor  himself,  as  the  making  the  deed  of  revoca- 
tion under  his  own  hand  and  seal. 

Sect.  13.  Personal  Things  liable  to  forfeiture,  shall  be  for- 
feited in  the  following  cases  : 

(c)  5  Coke,  109.       FiRST,  Upon  a  conviction  of  treason  or  felony  (e). 

Sup.  c.  33. 

s.  1^9.  and  the  books  cited  to  the  three  foregoing  sections. 


(c)  2  Keble, 
564.  608.  644. 
763.  772. 

1  Levinz,  279. 
Lane,  54. 113. 
1  Modern,  16. 
38. 
Hardres,  466. 

1  Ander.  294. 
Raym.  120. 

2  R.  Abr.  3*. 
1  R.  Abr.  343. 
March,  45.  88. 
1  Sid.  260.  403. 
1  Keble,  909. 

(d)  2  Keb.  564. 
644.  763.  772. 
1  Lev.  279. 

1  Mod.  16.  38. 
Vide  inf.  s.  'Z6. 


(/)S.P.C. 
183,  184.  191, 
192. 
Staundf. 
Prerog.  46. 
Keilway,  69. 
Dyer,  239. 
5  Coke,  110. 
(g)  Secus  if  he 
be  found  acces- 
sary after,  for 
the  indictment 
is  so  far  void. 
S.  P.  C.  184. 


Sect.  14.  Secondly,  Upon  a  fugam  fecit,  found  before  a 
coroner,  upon  an  inquisition  of  death  taken  upon  view  of  a  dead 
body ;  as  to  which  it  is  (f)  agreed,  that  wherever  a  person  found 
guilty  by  such  inquest,  either  as  a  principal,  or  as  an  accessary  (g) 
before  the  fact,  is  found  also  to  have  fled  for  the  same,  he  forfeits 
his  goods  absolutely,  and  the  issues  of  his  lands  till  he  be  ac- 
quitted or  pardoned.  Also  it  is  (h)  agreed,  that  where  one  in- 
dicted of  any  capital  felony,  either  as  principal  or  accessary 
before  or  after,  before  justices  of  oyer,  &c.  is  acquitted  at  his 
trial,  but  found  to  have  tied,  he  shall  incur  the  like  forfeiture  of 
.  his  goods,  but  not  of  the  issues  of  his  lands,  because  by  the  ac- 
(^)^S.*P. C.^184!  quintal  the  land  is  discharged,  and  consequently  the  issues.  And 
191.  it  hath  been  (z)  holden,  that  the  law  is  the  same  as  to  the  finding 

Suramary,  271.  ^f  ^  fiigam  fecit  upon  an  acquittal  of  an  indictment  of  petit  I ar- 
5  Cokef  no.  ceny.  But  it  is  (/c)  certain,  that  the  party  may  in  all  cases,  except 
F.  Forfeiture,  that  of  the  coroner's  inquest,  traverse  the  finding  of  a  fugam  fecit. 
r^s  p  r  184.  ^^^^  ^^  seems  (/)  agreed,  that  whenever  the  indictment  against 
F.  Corone,  206^  ^  ^^^^  ^^  insufficient,  the  finding  a  fugam  fecit  will  not  hurt  him; 
(k)  Sum.  271.  and  that  in  all  cases  the  particulars  of  the  goods  found  to  be  for- 
36  H.  6-26.       feited  may  be  traversed. 

Sup.  c.  9.  s.  ol,  *' 

52.  F.  Corone,  22.  (0  Summary,  271.  S.  P.  C.  184.  47  Edw.  3.  26.  Ab.  F.  Traverse,  18.  B.  Co- 
rone,  17,     But  the  jury  very  seldom  find  the  fiight.     Vide  4  Coram.  380. 

Sect.  15.  Thirdly,  Upon  a  default  till  the  award  of  an  exi- 
gent, as  to  which  it  is  (m)  agreed,  that  if  one  make  such  a  default 
either  upon  an  appeal  or  indictment  of  a  capital  felony,  he  forfeits 
his  goods,  unless  he  was  pardoned  before  the  exigent  was  awarded ; 
and  it  hath  been  {n)  holden,  that  the  law  is  the  same  as  to  such 
a  default  upon  an  indictment  of  petit  larcenv  :  however  it  is  clear, 

that 

22  Assize,  81.     C.  Eliz.  4.  721.     5  Coke,  110,  111.     (n)Summ.  271. 


(m)  F.  Corone, 
181. 

Forfeiture,  28. 
S.P.C.  183, 
184. 
Staundf. 
Prerog.  47. 
B.  Corone,  8. 
Finch,  352. 
1  R.  Abr.  793. 
41  Assize,  13. 
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that  wherever  goods  are  so  forfeited,  they  are  not  saved  by  an  ac- 
quittal at  the  trial.     But  it  seems  (o)  agreed,  that  they  are  saved  (o) 5 Coke,  no 
by  a  reversal  of  the  award  of  the  exigent,  for  an  error  either  in  ll\^^  3  ^^ 
fact  or  in  law;  as  for  the  imprisonment  of  the  defendant  at  the  18.     **^'     ' 
time  when  the  exigent  was  awarded,  or  for  a  defect  in  the  indict-  1 R-  Abr.  743. 
ment,  appeal,  or  process.  ^*  ^- P*  ^^^• 

Staundforde's  Prerogative,  47.     Cro.  Jac.  464. 

Sect,  16.  Fourthly,  Upon  a  (/?)  presentment  by  the  oaths  of  (p)  5  Coke, 
twelve  men,  that  a  person  arrested  for  treason  or  felony  fled  from,  i^^ 
or  resisted  those  who  had  him  in  custody,  and  was  killed  by  them  i^go,  291. '312.' 
in  the  pursuit  or  scuffle.  S.  P.  C.  184. 

189.191,192. 
5  Inst.  56.  227.    Plowden,  260,    But  Staundforde  makes  a  ^fiutre  whether  the  law  in  this  point  be  not 
altered  by  34  Edw.  3.  12.  taken  notice  of  above,  c.  48.  s.  25.     Staundforde's  Prerogative,  46. 

Sect.  17.  Fifthly,  By  being  {q)  waived  or  left  by  a  felon  in  (g)S.P.C.i86. 
his  flight,  from  those  who  either  actually  do  pursue  him,  or  are  f.^^r^'  J??* 
apprehended  by  him  so  to  do,  whereby  he  forfeits  the  goods  so  (r)S.P.C.  186. 
waived,  whether  they  be  his  own  (r)  proper  goods,  or  the  goods  and  29  Ed.  3. 

of  others  stolen  by  him,  which  shall  not  be  restored  to  the  right  ^?'  „   . 

,  -J  *  .  Ill  /.'^it     Ab.  F.  Avo. 

owners  but  upon  a  proper  prosecution,  as  hath  been  more  tully  253.  seems  ex- 
shewn,  chap.  23.  from  sect.  49  to  58.  press  to  this 

purpose.     But 
3  Inst.  227.  and  5  Coke,  109.  it  is  said,  that  the  felon's  proper  goods  are  not  forfeited  as  waifs,  but  as  th« 
goods  of  a  fugitive. 

As  to  the  second  particular,  viz.  What  is  forfeited  by  statute. 

Sect.  18.  By  \6  Hen.  8.  c.  13.  "  Every  ofl'ender  and  off'enders 
"  being  hereafter  lawfully  convicted  of  any  manner  of  high  trea- 
'*  sons  by  presentment,  confession,  verdict,  or  process  of  outlawry, 
'^  according  to  the  due  course  and  custom  of  the  common  laws 
**  of  this  realm,  shall  lose  and  forfeit  to  the  king,  his  heirs  and 
**  successors,  all  such  lands,  tenements,  and  hereditaments,  which 
"  any  such  ofl'ender  or  off'enders  shall  have  of  any  estate  of  iu- 
"  heritance,  in  use  or  possession,  by  any  right,  title  or  means, 
"  within  the  realm  of  England,  or  elsewhere  within  any  of  the 
"  king's  dominions,  at  the  time  of  any  such  treason  committed, 
**  or  any  time  after.  Saving  to  every  person  and  persons,  their 
"  heirs  and  successors,  other  than  the  off'enders  in  any  treasons, 
"  their  heirs  and  successors,  and  such  person  and  persons  as 
"  claim  to  any  their  uses,  all  such  rights,  titles,  interests,  posses- 
"  sions,  leases,  rents,  offices,  and  other  profits,  which  they  shall 
"  have  at  the  day  of  committing  such  treasons,  or  at  any  time 
"  before,  in  as  large  and  ample  manner  as  if  this  act  had  never 
"  been  had  nor  made.'' — And  the  same  is  enacted  in  near  the 
same  words  by  5  and  6  Edw.  6.  c.  1 1. 

Sect.  19.  By  33  Hen.  8.  c.  20.  sect.  2.  "  If  any  person  shall  Attainders  for 
*'  be  attainted  of  high  treason  by  the  common  laws  or  statutes  of  J^j^^^J^^'^J^j^J 
*'  this  realm,  every  such  attainder  by  the  common  law  shall  be  of  ^jj^j,  v^  ^s  effec- 
**  as  good  strength,  value,  force  and  eff'ect,  as  if  it  had  been  done  tual  as  attain- 
"  by  authority  of  parliament ;  and  that  the  king,  his  heirs  and  sue-  jjers  by  parlia- 
"  cessors,  shall  have  as  much  benefit  and  advantage  by  such  at- 
**  tainder,  as  well  of  uses,  rights,  entries,  conditions,  as  posses- 
"  sions,  reversions,  remainders,  and  all  other  things,  as  if  it  had 
"  been  done  and  declared  by  authority  of  parliament,  and  shall 

VOL.  II.  T  T  "be 
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*'  be  deemed  and  adjudged  in  actual  and  real  possession  of  the 
**  lands,  tenements,  hereditaments,  uses,  goods,  chattels,  and  all 
"  other  things  of  the  offenders  so  attainted,  which  his  highness 
"  ought  lawfully  to  have,  and  which  they  being  so  attainted  ought 
"  or  might  lawfully  lose  or  forfeit,  if  the  attainder  had  been  done 
**  by  authority  of  parliament,  without  any  office  or  inquisition  to  be 
'*  found  of  the  same ;  any  law,  statute,  or  use  of  the  realm  to  the 
*'  contrary  thereof  in  any  wise  notwithstanding/' 

Sect.  20.  By  33  Hen.  8.  c.  20.  s.  3.  there  is  a  "  saving  to  all 
"  and  every  person  and  persons,  and  bodies  politic,  and  their 
*'  heirs  and  assigns,  and  successors,  every  of  them  (other  than 
*'  such  person  and  persons  which  hereafter  shall  be  attainted  of 
*  high  treason,  and  their  heirs  and  assigns,  and  every  of  them, 
"  and  all  and  every  other  person  and  persons,  claiming  by  them 
*'  or  any  of  them,  or  to  their  uses,  or  to  the  uses  of  any  of  them, 
*'  after  the  said  treasons  committed),  all  such  right,  title,  use, 
"  possession,  entry,  reversions,  remainders,  interests,  conditionsj^ 
"  fees,  offices,  rents,  annuities,  commons,  leases,  and  all  other 
**  commodities,  profits  and  hereditaments  whatsoever  they  or  any 
'*  of  them  should,  might  or  ought  to  have  had,  if  this  act  had 
'*  never  been  had  or  made." 

In  the  construction  of  these  statutes  the  following  points  seem 
most  considerable. 

(a)  s.  P.  C.  Sect.  21.  First,  It  is  (a)  settled,  that  they  are  not  repealed  by 

187.  1  Mary,  sess.  1.  c.  1.  which  enacts,"  That  no  pains  of  death, 

T>  er'^a'         "  penalty  or  forfeiture  in  any  wise  ensue  or  be  to  any  offender  or 

1  Hale,  241.       "  offenders,  for  the  doing  or  committing  any  treason,  petit  treason 

356.  **  or  misprision  of  treason,  other  than  such  as  be  in  the  statute 

*'  25  Edw.  3.  ordained  and  provided ;"  for  the  words^  "  other 

"  than  such  as  be  within  the  statute  of  25  Edw.  3.  &c,"  shall  not 

be  taken  to  refer  to  the  pains,  penalties  and  forfeitures  which  are 

mentioned  in  the  beginning  of  the  sentence,  but  to  treasons,  petit 

treasons  and  misprision  of  treason,  which  are  last  mentioned. 

*)S.P.C.i87.  Sect.  22.  Secondly,  It  is  (b)  agreed,  that  estates  in  tail  are 
o.  Litt  372.  forfeited  by  force  of  those  words  in  26  Hen.  8.  "  of  any  estate  of 
books^cited  to  "  inheritance,"  which  must  be  void,  if  they  do  not  include  estates 
the  following  in  tail ;  for  estates  in  fee  simple  were  forfeited  before.  Also  it 
J*\*n"^*  ^^^^  been  (c)  adjudged,  that  where  lands  are  given  to  a  man  and' 

(,c)  yet,  .  jjjg  wife,  and  the  heirs  of  their  two  bodies,  the  intail  is  forfeited 
by  his  attainder,  and  the  heir  is  as  much  disabled  as  if  the  gift 
had  been  made  to  the  heirs  of  his  body  in  general. 

(d)  3  Co.  2, 3.  Sect.  23.  Thirdly,  It  was  {d)  settled  in  the  Marquis  of  Win- 

Moor  "125.^  Chester's  case,  that  the  right  to  a  writ  of  error  to  reverse  an  erro- 

Ho.bart,  340.  neous  common  recovery  is  not  forfeited  by  these  statutes.     Also 

C.  Eliz.S89.  it  is  (e)  agreed,  that  a  mere  right  of  action  to  lands  in  the  hands- 

agr^etd,V  Car.  ^^  ^  stranger,  as  of  a  discontinuee,  or  of  the  heir  of  a  disseisor, 

428.    '  is  not  forfeited  :  (f)  but,  that  a  right  of  entry  into  lands  to  which 

7  Co.  13.^  a  person  attainted  of  high  treason  is  intitled,  is  as  much  forfeited 

Lit°°Rep.^ioo.  ^^  lands  in  possession.     But  yet  the  king  shall  (g)  not  be  ^d- 

1  Hale,  242.  judged  in  possession  of  such  lands  without  an  office,  and  scire' 

(e)  3  Co.  2.  facias 

Hob.  340, 341.  -^  . 

7  Coke,  13.    4  Coke,  58.     (/)  3  Co.  2,  3.     1  Hale,  242.     {g)  3  Co.  11.    4  Coke,  58.     1  Leon.  21. 
9  Coke,  95.     Supra,  s,  1,  2. 
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faciaSf  or  seizure  on  such  office ;  for  the  words, ''  that  the  king 
"  shall  be  deemed  in  possession  without  office,"  shall  have  this 
construction,  that  he  shall  be  in  possession  without  office  in  the 
same  manner  as  he  should  have  been  upon  an  office  found  at 
common  law :  but  at  the  common  law,  if  a  disseisee  had  been 
attainted  of  high  treason,  and  the  seisin  found  by  office,  the  king 
should  not  have  been  in  possession  without  a  scire  facias,  or  a 
seizure  at  least. 

Sect.  24.  Fourthly,  After  two  contradictory  judgments  upon 
the  same  point,  it  was  at  last  Qi)  settled  by  a  majority  of  the  (A)  C.  Car.  427. 
judges  in  Stone  and  Newman's  case,  that  where  a  tenant  in  tail  Y'^®  P'^wd. 
of  the  gift  of  the  crown  makes  a  feoffment  in  fee,  the  reversion  i  Hale,  243. 
being  still  in  the  crown,  and  afterwards  is  attainted  of  high  trea- 
son, the  right  of  the  intail  is  forfeited  to  the  crown  ;  because  the 
reversion  continuing  always  in  the  crown,  the  intail  could  not  be 
discontinued,  but  the  heir  might  have  entered  after  the  death  of 
the  feoffor,  without  bringing  any  action ;  and  though  the  intail  by 
such  a  feoffment  be  put  in  abeyance  as  to  any  benefit  which  the 
feoffor  himself  may  claim  from  it ;  yet  since  it  is  not  turned  to  a 
right  of  action,  and  would  have  continued  still  in  him  for  the 
benefit  of  the  heir,  if  he  had  not  been  attainted  (as  appears  from 
the  form  of  a  writ  o(formedon,  which  supposes  that  the  right  de- 
scended to  the  heir  from  the  feoffor,  and  consequently  that  it  was 
in  him  at  his  death),  it  shall  likewise  continue  in  him  for  the 
benefit  of  the  king. 

Sect.  25.  Fifthly,  It  was  solemnly  adjudged  in  the  exche- 
quer chamber  in  (2)  Sheffield's  Case,  and  a  judgment  to  the  con-  (i)  Hobart,  334, 
trary  in  the  exchequer  reversed,  that  where  one  attainted  of  high  p^j 
treason  is  seised  of  a  defeasible  estate  in  tail,  and  hath  at  the  &c.     *      ' 
same  time  a  right  to  an  ancient  intail  which  is  discontinued,  he  2  Roll.  305, &c. 
forfeits  both  the  intail  in  possession,  and  the  right  to  the  old 
intail ;  for  the  first  is  within  the  express  words  of  26  Hen.  8. 
and  the  latter  within  those  of  33  Hen.     And  it  by  no  means 
follows,  that   because  naked  rights    of  action  to  lands  in  the 
hands  of  the  heir  of  a  disseisor,  or  of  a  discontinuee,  or  not 
within  the  meaning  of  the  statute,  as  it  is  (k)  settled  that  they  (S)  Sup.  s.  23. 
are  not ;  therefore  also  a  right  to  lands  in  the  hands  of  the  per- 
son attainted  himself  is  not  within  the  meaning  of  it ;  for  the 
forfeiture  of  such  naked  rights  might  not  only  be  of  dangerous 
consequence  in  unsettling  possessions,  but  might  also  be  highly 
prejudicial  to  strangers,  whom  the  statute  by  an  express  saving 
plainly  intends  to   favour ;  but  the  forfeiture  of  the   offender's 
right  to  his  own  lands  can  be  of  no  prejudice  to  any  but  him- 
self and  his  heirs,  to  whom  the  statute  is   so  far  from  intending 
any  favour,  that  it  expressly  excludes  them  from  all  the  benefit 
of  the  saving  clause. 

Sect.  Q.6.  Sixthly,  It  seems  (/)  agreed,  that  a  power  of  re-  (0  7  Coke,  12, 
Yoking  the  uses  of  a  settlement  may  be  forfeited  by  force  of  33  i^- 
Hen.  8.  if  the  execution  of  it  require  nothing  but  what  may  be  Popham,  I8. 
,as  well  performed  by  any  person  as  by  the  party  himself  by  whom  1  Ander.  295. 
it  was  reserved ;  as  the  tender  of  a  ring,  &c.  4^Leona?(?'279 

Palmer,  433,  &c.    1  Roll.  142. 
T  T  2  Also 
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(m)  7  Coke,  12. 

and  the  other 

books  above 

cited. 

Cited  and 

agreed, 

2^Keble,  566, 

763,  773.     1  Levinz,  279. 


Also  it  was  adjudged  in  (m)  Englefield's  case,  that  the  mention 
of  such  considerations  and  inducements  for  the  reserving  of  such 
a  power  of  revocation  in  the  preamble  of  it,  as  are  inseparable 
from  the  person,  do  not  alter  the  case,  if  nothing  of  this  kind  be 
in  the  proviso  itself  by  which  it  is  reserved. 

1  Roll.  142. 


Lane,  44. 


(«)  7  Coke,  13. 
1  Hale,  245. 
Cited  and 
agreed, 

1  Levinz,  279. 

2  Keble,  566, 
367,  773. 

3  Inst.  19. 


(o)  Sup.  s.  12. 
1  Hale,  246. 

(p)  Palmer,  429. 
Latch,  22,  26, 
&C.79,  102. 
1  Jones,  135. 
1  Ventris,  129. 
1  Modem,  40. 

(q)  Ploveden, 
381,  382. 

(r)  Plowden. 
379,  &c. 

(s)  Plowden, 
379, 


(t)  2  Lev.  169. 

3  Keble,  459. 

651.712. 

2  Modem,  130, 

131. 

2  Jones,  57. 
1  Vent.  299. 
(u)  Co.  Litt. 
230.  and  the 
books  above 
cited. 

(jc)  Sumra  8. 
1  Hale,  704. 

3  List.  47,  90, 
Salkeld,  85. 


0/)  Salk.  85. 


But  is  agreed,  that  if  the  proviso  by  which  such  a  power  is 
reserved  require  something  inseparably  annexed  to  the  person,  it 
keeps  it  out  of  the  statute  ;  and  therefore  in  the  (m)  Duke  of  Nor- 
folk's case,  where  there  was  this  proviso,  "  that  if  the  Duke 
''  should  be  minded  to  alter  and  revoke  the  uses,  and  signify  his 
"  mind  in  writing  under  his  hand  and  seal,  that  then,  &c."  it  was 
clearly  adjudged,  that  the  power  of  revocation  was  not  forfeit- 
able, because  it  depended  on  the  duke's  signifying  his  mind  in 
writing  under  his  proper  hand  and  seal,  which  none  but  himself 
could  do. 

Also  it  was  adjudged  in  (o)  Main's  case,  that  the  law  is  the 
same  where  such  proviso  doth  not  expressly  require  the  party's 
signifying  a  change  of  mind,  but  only  that  the  deed  of  revocation 
be  under  his  proper  hand  and  seal,  (p)  But  if  such  proviso 
require  only  the  tender  of  a  ring  by  the  feoffor,  ipso  adhunc  de- 
darante  that  the  tender  is  to  the  intent  to  avoid  the  feoffment,  it 
seems  unsettled,  whether  it  come  within  the  same  construction. 

Sect,  27.  Seventhly,  It  {q)  seems,  that  an  annuity  granted 
to  a  man  pro  consilio  impendendo,  is  not  forfeitable  by  these  sta- 
tutes :  also  it  seems  (r)  doubtful  whether  an  office  granted  to  a 
man  for  life,  and  requiring  skill  and  confidence,  be  forfeitable  ; 
but  if  it  be  (s)  granted  in  fee,  it  seems  clear  that  it  may  be  for- 
feited even  by  the  common  law ;  because  the  grantor  in  giving 
such  an  estate,  which  shall  descend  to  all  the  heirs  of  the  grantee, 
however  unqualified,  seems  plainly  not  to  have  been  induced  to 
make  his  grant  from  any  consideration  of  the  peculiar  merit  of 
persons  who  are  to  execute  the  oftice. 

Sect,  28.  It  hath  been  (t)  adjudged,  but  not  without  great  diffi- 
culty, that  an  act  of  parliament  that  certain  persons  shall  for- 
feit all  their  lands,  possessions,  rights,  interests,  and  heredita- 
ments, and  other  things  of  what  nature  soever,  extends  to  estates 
in  tail,  by  force  of  the  words  "  all  interests  of  what  nature  soever." 
Yet  it  is  (ii)  agreed,  that  the  statutes  of  prcBmunire,  which  give  a 
general  forfeiture  of  all  the  lands  and  tenements  of  the  offender, 
extend  not  to  land  in  tail. 

Sect.  29.  It  is  (x)  holden,  that  a  saving  against  the  corruption 
of  blood  in  a  statute  concerning  felony,  doth  by  necessary  conse- 
quence save  the  land  to  the  heir ;  because  the  escheat  to  the  lord 
for  felony  is  only  pro  defectu  tenentisj  occasioned  by  the  corrup- 
tion of  blood.  Also  it  is  holden,  that  a  saving  of  the  land  to  the 
heir  prevents  the  corruption  of  blood,  and  also  the  loss  of  dower. 
But  it  hath  been  (3/)  adjudged,  that  a  saving  against  the  corrup- 
tion of  blood  in  a  statute  concerning  treason,  doth  not  save  the 
land  to  the  heir,  because  in  treason  the  land  goes  to  the  king 
by  way  of  immediate  forfeiture,  and  not  by  escheat. 

As 
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As  to  the  tliirdJ  particular,  viz.  To  what  time  the  forfeiture 
shall  relate. 

Sect,  30.  It  seems  (z)  agreed,  that  the  forfeiture  upon  an  at-  (t)  F.  Forf.  3. 
tainder  either  of  treason  or  felony,  shall  have  relation  to  the  time  ^' 
of  the  offence,  for  the  avoiding  of  all  subsequent  alienations  of  s!^p.*c*i92 
jhe  lands  ;  but  to  the  time  of  the  (a)  conviction,  or  fugam  fecit  F.  Counterp.'de 
found,  &c.  only,   as  to  chattels  ;  unless  the  party  were  (Jb)  killed  Voucher,  30. 
in  flying  froin  or  resisting  those  who  had  arrested  him ;  in  which  s  Cokc"'i7o 
case  it  is  said,  that  the  forfeiture  shall  relate  to  the  time  of  the  38  Edw.  3. 3*2. 

offence.  Plowden,  488. 

,  ,  „   „  ^  1  Hale,  360, 631. 

(a)  F.  Forf.  30.  Staundforde's  Prerog.  48.  S.  P.  C.  192.  B.  Relation,  31.  Exposition,  26.  Forfei- 
ture, 119.  F.  Corone,  296.  1  Hale,  362.  (6)  Vide  sup.  s.  16.  S.  P.  C.  192.  F.  Corone  290 
1  Hale,  362.  ' 

Sect.  31.  But  it  seems  (c)  unsettled,   whether   in  prcemunire  it  (c)  C.  Car.  172. 
shall  relate  to  the  time  of  the  offence,  or  only  to  that  of  the  ^  Joues,  217. 
judgment. 

Sect.  SQ>.  It  seems  the  better  (i?)  opinion,  that  no  attainder  oNgc  k 
whatsoever  shall  have  any  relation  as  to  the  mesne  profits  of  the  piowdeu,  488. 
lands  of  the  person  attainted,  but  only  from  the  time  of  the  at-  38  Edw.  3.  S^. 

tainder.  But  this  is  made 

a  qu<tre  S.  P.  C. 
191.  and  the  contrary  seems  holden.  F.  Corone,  290.  344.  See  also  F.  Forfeiture,  16.  F.  Cor.  374. 
Finch,  326,  327. 

As  to  the  fourth  particular,  viz.  What  shall  be  done  with  the 
goods  of  an  offender  both  before  and  after  they  are  actually  for- 
feited. 

Sect.  S3.  It  seems  to  have  been  always  (e)  agreed,  that  one  (e)  Bracton,  b. 
indicted  or  appealed  of  treason  or  felony  may  bond  Jide  sell  any  ^'^'  \^^^' . 
of  his  chattels  real  or  personal  for  the  sustenance  of  himself  and  2. 
family  until  they  be  actually  forfeited.  Fleta,  b.  1.  c. 

26.  s.  1,  2. 
8  Coke,  171.      7  H.  4.  in  the  last  date.      S.  P.  C.  193.       1  St.  Tr.  994, 995.      4  St.  Tr.  65,  66,  454. 
1  Hale,  362,  367.     But  if  they  are  conveyed  over  for  the  purpose  of  avoiding  the  forfeiture,  it  is  fraudu- 
lent and  void.  Skinner,  357,  358. 

Sect.  34.  Also  it  seems  (/)   agreed,  that  the   goods  of  such  (/)  See  the  ci- 
person  can  in  no  case  be  lawfully  removed  out  of  his  house  until  fore°goJn°  aJJj 
they  be  forfeited.  ^  foUowing  sec- 

tion. 

Sect.  35.  Yet  according  to  the  general  tenor  of  the  old  (g) 
books,  the  goods  of  one  {h)  arrested  for  treason  or  felony,  may 
by  the  purview  of  an  ancient  statute,  which  it)  seems  to  continue  (g)  Fleta,  b.  1. 

«Hll    c.  26.  S.2. 

^"**  Bracton.  b.  3.  c. 
18.  s.  2.  Britton,  f.  4.  S.  P.  C.  52, 192.  Staundf.  Prerog.  47,  48.  1  Hale.  263,  364.  It  is  said, 
26  Assize,  32.  Ab.  B.  Corone,  102.  that  justices  of  oyer,  &c.  shall  put  the  chattels  of  felons  in  estreat 
presently,  &c.  and  deliver  thera  to  the  towns,  &c.  to  answer  to  the  king  in  eyre.  But  this  seems  intended 
of  the  chattels  of  one  convict  of  felony.  And  in  44  Assize,  13.  and  43  E.  3.  21.  Ab.  B.  Corone,  9. 
Forfeiture,  7.  Reseiser,  3.  Office  and  Officer,  3.  F.  Trespass,  7.  Bar.  196.  the  2d.  it  is  said,  that  no 
minister  of  the  king  ought  to  take  the  chattels  of  an  appellee  of  felony  away  with  him,  but  to  seize  them, 
and  cause  the  party  to  find  surety  that  they  shall  not  be  eloigned,  &c.  And  if  the  party  cannot  find 
surety,  he  ought  to  deliver  them  to  the  neighbours,  &c.  And  in  tlie  last  case  of  7  H.  4.  Ab.  F.  Cor.  83. 
and  B.  Forfeit,  10.  it  is  said,  that  where  one  is  indicted  of  felony,  until  he  be  attainted,  bis  goods  shall 
3iot  be  removed  out  of  his  house,  but  shall  be  kept  by  his  neighbour,  until,  &c.  and  in  the  mean  time  the 
felon  ought  to  live  upon  his  goods.  Vide  41  Assize,  13.  Ab.  F.  Process,  183.  B.  Forfeit,  40.  13  H.  3. 
13.  in  which  books  it  is  said,  that  goods  shall  not  be  seized  till  they  be  forfeited,  (h)  The  old  writ  re- 
cited Bracton,  b.  3.  c.  18.  sect.  2.  and  Fleta,  b.  1.  ch.  ^6.  sect.  2.  is  express  to  this  purpose  :  yet  in  3 
Inst.  228.  it  is  said,  that  the  goods  of  any  delinquent  cannot  be  inventoried  and  the  town  charged  there- 
vrith  before  the  owner  is  indicted  of  record;  and  a  note  in  Summ.  269.  seems  to  be  to  the  same  effect, 
and  1  Hale,  367.    (i)  1  St.  Tr.  994, 995.    4  St.  Tr.  65,  66.    S.  P.  C.  139. 
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still  in  force,  be  immediately  inventoried  and  appraised;  after 
which,  and  on  surety  found  that  they  shall  be  forthcoming,  they 
shall  be  kept  by  the  bailiffs  of  the  party  arrested,  and,  for  want 
of  such  surety,  by  his  neighbours,  till  he  be  convicted,  or  found 
to  have  fled,  &c.  whereby  they  are  actually  forfeited. 

Sect.  SC).  Also  it  was  enacted  by  the  statute  De  Officio  Corona- 
toris  (set  forth  more  at  large  ch.  9.  sect.  19,  20.),  that  where  one 
is  found  guilty  of  murder  by  a  coroner's  inquest  upon  the  view 
of  a  dead  body,  the  coroner  shall  inquire  what  goods  he  hath, 
and  cause  them  to  be  valued  and  delivered  to  the  township,  &c. 
But  so  much  of  this  statute  as  enables  the  coroner  to  seize  the 
(k)  s.  P.  C.  52.  goods,  (k)  seems  to  be  repealed  by  1  Rich.  3.  (set  forth  more  at 
large,  sect.  38.),  unless  the  party  indicted  be  found  also  to  have 
fled. 

Sect,  37.  Also  by  25  Edvv.  3.  c.  14.  set  forth  more  at  large 
ch.  27.  sect.  11 6.  it  is  enacted,  "  That  in  the  second  capias  given 
"  by  that  statute  on  the  return  of  a  non  inventus,  it  shall  be  com- 
"  prised,  that  the  sheriff  shall  cause  the  party's  chattels  to  be 
"  seized,  and  safely  kept  till  the  day  of  the  writ  or  precept 
(Z)S.P.C.  193.  "  returned,  &c."  and  this  is  still  in  (/)  force,  notwithstanding  the 
1  Hale,  366.       statute  of  1  Rich.  3.  c.  3.  for  this  prohibits  only  the  seizing  of 

Staundfordc,        ^,  j        c  4.1.  u  ^.J 

Prerog.  48.        ^"^  goods  ot  those  who  are  arrested. 

Sect.  38.  And  so  far  as  it  relates  to  this  purpose,  it  is  enacted 
by  the  said  statute  1  Rich.  3.  c.  3.  as  followeth  :  "  And  that  no 
Vide  1  Hale,  "  sheriff,  under-sheriff,  nor  escheator,  bailiff  of  franchise,  or  any 
366,367,  for  a  «  other  person,  take  or  seize  the  goods  of  any  person  arrested  or 
vatioiis  upon  **  imprisoned  for  suspicion  of  felony,  before  that  the  same  person 
this  act.  "  so  arrested  and  imprisoned  be  convicted  or  attainted  of  such 

(m)Forprece-  *^  felony  according  to  the  law,  or  else  the  same  goods  otherwise 
actions,  see  "  lawfully  forfeited,  upon  pain  to  forfeit  the  double  value  of  the 
1  Lutw.  132.  "  goods  so  taken,  to  him  that  is  so  hurt  in  that  behalf,  by  (w)  ac- 
C.Eli2.749.      ^'tionofdebt,&c." 

(n)  Vide  Sup.  Sect.  39-  This  statute  is  said  to  be  in  (w)  affirmance  of  the 
g  ^'c^'iqJ'  common  law,  and  hath  been  (0)  adjudged  to  extend  as  well  to 
(0)1  Ray.  414.  ^^e  Seizure  of  money  as  of  any  other  chattel. 

Sect.  40.  It  seems  plain  from  this  statute,  that  goods  may  be 
(p)  Co.  Litt.  seized  as  (p)  soon  as  they  are  forfeited  ;  and  it  seems,  the  whole 
(9)F.  Corone,    township  is  answerable  (^)  for  them  to  the  king(l),  and  may 

500, 347, 306.    seize  them  (;•)  wherever  they  can  be  found. 

13  H.  4. 13.  6.  -^ 

Ab.  F.  Forf.  32.       22  Assize,  81.     Ab.  F.  Corone,  181.      B.  Charge,  45.      Forfeiture,  32.     S.  P.  C 

193, 194.      Staundforde's  Prerogative,  47.       47  E.  3.  26.       (r)  23  Assize,  81.      Ab.  F.  Corone,  181. 

B.  Charge,  45.    Forfeiture,  32.     Staundforde's  Prerogative,  47. 

(OF.  Corone,  Sect.  41.  And  at  the  common  law  it  was  no  (5)  plea  for  such 
1^  ^P^*  township,  that  the  goods  were  delivered  to  the  custody  of  J.  S. 

'  ^^^*  who  embezzled  them,  &c.  But  it  is  enacted  by  31  Edw.  3.  c.  3. 
"  That  if  any  man  or  town  be  charged  in  the  exchequer  by  es- 
"  treats  of  the  justices  of  the  chattels  of  fugitives  and  felons,  and 
"  will  allege  in  discharge  of  him  another  which  is  chargeable,  he 
'*  be  heard,  and  right  done  to  the  other." 

As 

(1)  Whether  the  king  takes  the  forfeited  goods,  subject  to  the  debts  of  the  party,  vide  Douglas,  642. 
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As  to  the  Second  Point,  viz.  Where  the  wife  loses  her 
dower. 

Sect.  40..  It  is  agreed,  that  before  the  statute  of  1   Edw.  6.  0)S.P.C.  194. 

ch.    12.  the   wife  not  only  lost  her  dower  at  common  law  (t)  Co.  Litt.3i. 
but  also  her  dower  (u)  ad  ostium  ecclesice,  or  ex  asseusu  patris,  or  Litt.  s.  747! 

by  special  (.r)  custom  (except  that  of  (1/)  gavel-kind),  by  an  at-  3  Inst.  47.  211. 

tainderof  any  treason  or  (z)  capital  felony,  whether  («)  committed  j  ^c^'ff^oy 

before  or  after  the  marriage,  and  whether  the  lands  were  in  the  4". 

hands  of  a  (6)  feoffee,  or  forfeited  to  the  king,  or  escheated  to  S.  P.  C.  195. 

the  lord  of  the  fee,  and  though  the  (c) attainder  were  pardoned,  &c.  f^^^^^^^l^ 

Bracton,  311.  Winch,  27.  (y)  Bracton,  311.  (s)  Co.  Litt.  41.  1  Hale,  359.  (a)  Co.  Litt.*  31.* 
(6)3  Inst.  216.  Sav.  54,  55.  Co.  Litt.  41.  Benlowe,  55,  56,  57.  Dyer,  140.  Moor,  639.  Con. 
by  Vavasor.     Litt.  s.  55.     (c)  1  Leonard,  3. 

Sect.  43.  But  it(c?)  seems,  that  the  wife  never  forfeited  lands  (d)  Co.  Litt.  37. 
given  jointly  to  her  husband  and  her,  whether  by  way  of  frank-  ^  ^"st.  216. 
marriage  or  otherwise,  but  only  for  the  year  and  day  and  waste  (e).  ^30^^"'  ^^^' 

(e)  Bracton,  129.    Supra,  s.  8.     Con.  Bract.  130. 

Sect.  44.  Also  it  hath  been  (/)  adjudged,  that  if  a  husband  (/)  3  Inst.  216. 
having  levied  a  fine  with  proclamations,  is  afterwards  erroneously  ^""f*  ^39. 
attainted  of  high  treason,  and  the  five  years  pass  after  his  death, 
and  then  the  outlawry  is  reversed,  the  wife  may  pursue  her  title 
of  dower  within  five  years  after  such  reversal ;  because  being 
barred  of  her  dower  by  the  attainder  while  it  stood  in  force, 
which  attainder  she  could  no  way  reverse,  she  had  no  remedy  to 
pursue  her  title  of  dower  within  the  five  years,  and  therefore 
shall  not  be  barred  by  her  non  claim. 

Sect.  45.  By  1  Edw.  6.  c.  12.  s.  17.  "  Albeit  any  person  shall  g^^  jj^^    q^ 
"be  attainted  of  any  treason  or  felony  whatsoever,  yet  that  not-  Lit.  41.  »oti3. 
**  withstanding  every  woman  who  shall  fortune  to  be  the  wife  of 
"  the  person  so  attainted,  shall  be  endowable  and  enabled  to 
*/  demand,  have,  and  enjoy  her  dower  in  like  manner  and  form 
*/  as  though  her  husband  had  not  been  attainted,  &c." 

Sect.  46.  But  this  is  repealed  as  to  treason  by  5  and  6  Edw. 
6.  c.  11.  par.  9.  by  which  it  is  enacted,  "  That  the  wife  whose 
"  husband  shall  be  attainted  of  any  treason  whatsoever,  shall  in 
"  no  wise  be  received  to  ask,  challenge,  demand,  or  have  dowry 
"  of  any  the  lands,  tenements,  or  hereditaments  of  the  person  so  ^^^j.*  ^^^ 
"  attainted  during  the  said  attainder  in  force."   And  this  hath  been  Co.  Litt.  ii, 
construed  (g)  to  extend  as  well  to  an  attainder  of  petit  treason,  392. 
as  of  high  treason.  1  Hale,  359. 

As  to  the  Third  Point,  mz.  How  far  the  blood  is  corrupted 
by  an  attainder  of  treason  or  felony,  the  following  particulars  seem 
most  remarkable. 

Sect.  47.  First,  It  is  (A)  agreed,  that  by  (/)  such  an  attainder  /;a  3  Ymx.  211. 
the  blood  is  so  far  stained  or  corrupted,  that  the  party  loses  all  the  S.  P.  C.  i95. 
nobility  and   gentility  he  might  have  had  before,  and  becomes  (*)  ^"*  ^°  ^'" 
ignoble.  piracy' °B.i. 

tiU  "  Piracy,"  s.  6.  8.  Co.  Litt.  391.)  or  petit  larceny  corrupts  not  the  blood.  3  Inst.  112.  Co.  Litt. 
41.    Noy,  170. 

Sect.  48.  Secondly,  It  is  also  (/c)  agreed,  that  he  can  neither  (^)^°-^"-^' 
inherit  as  heir  to  an  ancestor,  nor  have  an  heir.  S  p/^^  195^ 

B.  Nonabil.  21.     Corone,  60. 

Sect. 
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(0  C.  Car.  543.  .'^^c^*  ^9.  THIRDLY,  It  is  also  further  (/)  agreed,  that  wherever 

Liu.  Rep.  28.  it  IS  iieccssary  for  any  one  who  would  make  a  title  to  another  to- 

ijY^"*  ^^^*  derive  the  descent  through  him,  the  attainder  is  a  bar  to  such 

!Noy,  159. 166.  title,  (m)  unless  the  land  were  intailed.    And  therefore  if  there  be 

&c.  grandfather,  father  and  son,  and  the  father  be  attainted,  it  is  clear, 

Levinz,  60.  that  the  SOU  (w)  cannot  claim  as  heir  to  the  grandfather  of  the 

(m)  3  Coke,  10.  l^nds  in  fee-simple,  because  he  must  of  necessity  derive  the  de- 

Litt  sec.  746,  scent  through  the  father,  which  by  reason  of  the  attainder  he  can- 

^^^*  not  do.     And  for  the  same  reason,  if  there  be  two  brothers,  and 

8  Coke  166.  ^^^  ^^  them  having  issue  a  son,  be  attainted,  and  either  the  son 

(n)  1  Ventris,  or  uncle  purchase  land  and  die  without  issue,  the  other  (o)  can- 

416.418.  jjqi^  l3g  j^is  hgjr,  because  the  blood  of  the  father,  through  whom 

1  Hale  '356.  t^^^  descent  must  be  conveyed,  is  corrupted. 

Co.  Uiu  392.  (0)  C.  Car.  543.     Dyer,  274.     1  Ventris,  413.  416.  425.     1  Hale,  357. 

C  >C  Car  54''  "^"^  ^^  seems  a  (p)  general  rule,  that  the  attainder  of  a  person 
1  Ventris,  413^  who  needs  not  be  mentioned  in  the  conveyance  of  the  descent, 
417,  &c.  does  no  hurt,  let  the  ancestor  be  never  so  remote ;  and  a  fortiori, 

n"  ?59  166  therefore  it  seems  clearly  to  follow,  that  where  one  may  claim  as 
&c.  '  *  immediate  heir  to  another,  without  deriving  the  descent  through 
1  Levinz,  60.  any  Other,  he  shall  not  be  barred  by  the  attainder  of  any  other. 
Vd'^B^^t^^^*  ^"^  therefore  it  seems  (q)  agreed,  that  if  the  son  of  one  attainted 
b.  3.  c.  14.  '  purchase  land,  and  have  a  son  and  die,  such  son  shall  inherit  him, 
s.  17.  because  he  derives  his  descent  immediately  from  him.     And  for 

(OcI^Litus!'  *^^^  ^^^^  reason  it  hath  been  (r)  settled,  that  if  a  man  hath  two 
1  Hale,  367.  *  SOUS,  and  then  be  attainted,  and  one  of  the  sons  purchase  lands 
4  Leonard,  5.  and  die  without  issue,  the  other  shall  be  his  heir,  because  he  may 
?R^b^^6^25      ^^^^  his  title  without  mentioning  the  father. 

C.  Car.  543.  1  Ventris,  425.  Palmer,  19.  1  Levinz,  59.  2  Roll.  93.  2  Siderfin,  25.  27.  This  h 
left  donbtful.  Moor,  569.    Noy,  158,  &c.     Con.  Litt.  Rep.  28.  * 

(s)  Co.  Litt.  8.        But  Sir  Edward  Coke  (s)  says,  that  the  reason  of  this  case  is, 

1  R.  Ab,  625.     "  because  the  attainder  of  the  father  corrupts  only  the  lineal  blood, 

and  not  the  collateral  blood  between  the  brethren,  which  was 

vested  in  them  before  the  attainder ;"  but  he  saith,  "  That  some 

have  holden,  that  if  a  man  after  he  be  attainted  have  issue  two 

Hardres  224  *    SOUS,  the  one  cannot  be  heir  to  the  other,  because  they  could  not 

1  Ventris,  41 3.    be  heir  to  their  father,  for  that  they  never  had  any  inheritable 

1  Levinz,  59.      blood  in  them."     But  the  ground  of  this  opinion  seems  to  be 

1  Ventris  422.  overthrown  by  the  resolution  in  the  case  of  Collingwood  v.  Pace, 
426.  wherein  it  was  adjudged  (t)  in  the  exchequer-chamber  by  seven 
Noy,  159.167.  judges  against  three,  that  the  sons  of  an  alien  might  be  heirs  to 

2  sl'deffiii  248.  ^"^  another  if  born  in  England,  or  naturalized  ;  and  yet  it  is  cer- 
This  also  ap-  tain  that  they  could  not  be  heirs  to  their  father.  Also  it  seems 
pears  from  ^q  (^)  j^g  (\^q  better  Opinion,  that  where  a  person  attainted  hath 
cited  S.  P.  C.  issue  by  a  woman  seised  of  lands  of  inheritance,  such  issue  may 
196.  inherit  the  mother,  though  he  never  had  any  inheritable  blood 
Abridged  Bro.    from  the  father. 

Tenant,  by  o     . 

Curtesy,  15.  _  ^  *^^"' 

and  wherein  it  is  holden.  That  if  the  husband  of  an  inheritrix  have  issue,  and  be  attainted  of  felonj'  and 
pardoned,  he  shall  not  be  tenant  by  courtesy  by  reason  of  the  issue  born  before  the  pardon,  but  by  reason 
of  issue  born  after  he  shall ;  from  whence  it  necessarily  follows,  that  such  issue  must  be  inheritable  to  the 
wife.  Also  it  is  admitted,  Co.  Litt.  84.  b.  That  the  issue  of  an  inheritrix  by  an  alien,  or  a  person 
attainted  may  be  in  ward,  which  could  not  be  unless  he  could  inherit  the  mother.  Vide  C.  Jac.  539. 
Litt.  Rep.  28.  1  Levinz,  59,  60.  But  tlie  contrary  was  anciently  holden.  3  Coke.  41.  Bractoo, 
b.  3.  c.  13.  s.  19,  20. 
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5ec^  50.  Fourthly,  It  seems  clear,  that  notwithstanding  a  ..^    ..    ^ 

person  attainted  be  to  many  purposes  looked   upon  as  dead  in  (y)  F°eW  b.  i. 

law,  yet  he  hath  a  capacity  to  (2)  purchase  land,  which  the  king  c.  28. «.  9.  13. 

shall  have  upon  office  found.     Also  if  the   father  of  a  person  g"*jj''";y?' 

attainted  die  seised  of  an  estate  of  inheritance  during  his  life,  no  cestor.se. 

(j/)  younger  brother  can  be  heir,  but  the  land  shall  rather  escheat;  S.  P.C.195.B. 

for  the  elder  brother,  though  attainted,  is  still  a  brother,  and  no  ^  TTv''*  ^* 

other  can  be  heir  to  the  father  while  he  is  alive  ;  but  it  seems  (z)  f!  PetiUo'n,  20. 

agreed  at  this  day,  that  if  he  die  before  the  father,  the  younger  M.  d' Ancestor, 

brother  shall  be  heir.  ??•      ,  _ 

Descent,  7. 

1  Ventris,  413.  417.      lLevinz,60.      29  Assize,  11.     Noy,  166. 170.     1  Siderfin,  195.     26  Assize,  2. 

(»)  See  the  books  next  above  cited,  and  Bro.  Descent,  64.     Con.  Bracton,  b.  3.  c.  14.  s.  l7. 

Sect.  51.  Fifthly,  It  is  clear,  that  the  corruption  of  blood 
from  an  attainder  is  so  high,  that  it  cannot  be  absolutely  salved 
but  by  the  act  of  parliament;  for  it  seems  («)  agreed,  that  the  (a) Co.  Litt. 8. 
king's  pardon  cannot  restore  the  blood  so  as  to  make  the  person  ^^^>  ^^^* 
attainted  capable  either  of  inheriting  others,  or  of  being  inherited  3*1^^1.  233  * 
himself  by  any  one  born  before  the  pardon,     {b)  Yet  if  such  per-  Dalison,  14. 
son  have  a  son  born  after  the  pardon,  anc".  purchase  lands  and  die,  1  Hale,a58. 
such  son  may  be  his  heir,  unless  he  have  an  elder  brother  alive  /^^"see  the      * 
born  before  the  pardon;  for  a  pardon  doth  as  it  were  make  a  man  books  next 
a  new  creature,  and  give  him  a  new  capacity,  in  respect  whereof  ^^°^^  ^^^' 
his  issue  born  after  the  pardon  may  be  his  heir,  as  to  lands  pur- » 
chased  after  the  pardon,  in  the  same  manner  as  if  he  had  never 
been  attainted. 

t  Sect.  52.  By  7  Ann.  c.  21.  s.  10.  it  is  enacted,  (1)  "  That  after 
'*  decease  of  the  Pretender  no  attainder  for  treason  shall  extend 
"  to  the  disinheriting  of  any  heir,  nor  to  the  prejudice  of  the  right 
**  or  title  of  any  person  or  persons,  other  than  the  right  or  title  of 
**  the  offender  or  offenders  during  his,  her,  or  their  natural  lives 
*•  only ;  and  that  it  shall  and  may  be  lawful  to  every  person  or 
"  persons  to  whom  the  right  or  interest  of  any  lands,  tenements, 
"  or  hereditaments,  after  the  death  of  any  such  offender  or  of- 
"  fenders,  should  or  might  have  appertained,  if  no  such  attainder 
*'  had  been,  to  enter  into  the  same." 

t  Sect.  53.  But  by  17  Geo.  2.  c.  39.  s.  3.  "  The  said  provision 
"  so  made  by  the  said  last  recited  clause  of  the  7  Ann.  c.  21.  shall 
'*  not  take  place,  nor  have  any  operation,  force,  or  effect  whatso- 
"  ever,  until  after  the  deceases,  not  only  of  the  said  Pretender, 
"  but  also  of  his  eldest,  and  all  and  every  his  son  and  sons." 

(1)  For  the  history  of  this  act,  which  is  rather  for  treason  is  virtually  abolished.  The  same  is 
curious,  see  4  Black.  Comni.  c.  27.  And  as  the  also  now  abolished  in  felony  by  54  Geo.  3.  c.  145. 
Stuart  family  is  now  extinct,  corruption  of  blood       Vide  ante,  p.  639. 


CHAP. 


(     650     ) 


Bk.  2. 


CHAP.  L. 


OF  AVOIDING  JUDGMENT. 


^Gomm.se.  Jt  OR  the  better  understanding  the  learning  concerning  the 
avoiding  of  judgment  in  criminal  cases,  I  shall  endeavour  to 
3hew, 

1.  How  such  judgment  may  be  avoided. 

2.  The  effect  of  such  avoidance. 
Such  judgment  may  be  avoided  either, 

1.  Without  writ  of  error. 

2.  By  writ  of  error. 

They  may  be  avoided  without  writ  of  error  two  ways: 

1 .  For  faults  apparent  in  the  record. 

2.  For  other  matter  dehors  the  record. 

And  First,  I  shall  endeavour  to  shew  where  such  judgment 
may  be  avoided  by  plea  without  any  writ  of  error  for  faults  appa- 
rent in  the  record. 

Sect.  1.  As  to  which  it  is  observable,  that  notwithstanding  it 
be  the  allowed  practice  of  the  court  of  common  pleas  to  suffer  a 
defendant  coming  in  by  {a)  capias  utlagatum  the  same  (b)  term  in 
which  an  exigent  is  returnable,  to  avoid  the  outlawry  without  writ 
of  error,  by  shewing  that  he  purchased  a  (c)  supersedeas  out  of  the 
{d)  same  court,  and  (e)  delivered  it  to  the  sheriff  before  the  quinto 
exactus,  &:c.  or  by  shewing  any  (f)  other  matter  apparent  on 
record  which  makes  the  outlawry  erroneous,  as  the  want  of  an  (g) 

oriffinaL 
Dyer,  112. 

Con.  39  H.  6.  27.  Ab.  F.  Resp.  52.  B.  Utlag.  35.  Vide  14  H.  4.  27.  F.  Ind.  Nominis,  3. 
B.  Utlag.  28.  30  H.  6.  3.  (h)  8  H.  6.  37.  Ab.  F.  Error,  19.  19  H.  6.  2.  a.  Ab.  F.  Error,  26. 
But  some  have  holden,  that  an  outlawry  cainiot  be  avoided  for  this  or  any  other  cause  in  another  Terra. 
(Co.  Litt.  259.  37  H.  6.  17.  Ab.  F.  Utlag.  28.  B.  Error,  97.  8  H.  6.  37.  Con.  ad.  1  And.  36. 
(c)  19  H.  6.  44.  Ab.  F.  Utlag.  20.  B.  Utlag.  21.  33  H.  6.  1.  Ab.  F.  Utlag.  27.  Bro.  2.  30  H, 
6.3.  Ab.  F.  Protect.  11.  B.  Utlag.  74.  12  H.  4.  18.  Ab.  B.  Utlag.  14.  7  H.  4.  1.  Ab.  B. 
Utlag.  5.  8H.  6,7.  F.  Error,  42.  11  H.  4.  34.  33H.  6.  1.45.  Ab.  F.  Utlag.  27.  1  Ander- 
son, 36.  But  1  R.  Abr.  743.  the  contrary  is  said  to  have  been  holden.  39  Eliz.  (d)  30  H.  6.  3.  Ab. 
F.  Protect.  11.  Secits,  if  the  supersedeas  were  from  the  Chancery,  7  H.  4,  5.  Ab.  F.  Supers.  10. 
B.  Utlag.  65.  Supersedeas,  8.  Vide  18  H.  6.  18.  Ab.  F.  Error,  24.  7  Ed w.  4.  9.  Ab.  F.  Exi- 
gent, 1.  B.  Supersedeas,  31.  F.  N.  B.  236.  (e)  14  H.  4.  27.  B.  Utlag.  15.  L.  Quin.  Edw.  4,  5. 
Ab.  B.  Error,  155.  Dyer,  222,  223.  and  it  is  said  not  to  be  material  whether  it  were  delivered  to  the 
sheriff  or  not.  Co.  Litt.  128.  B.  Utlag.  8.  4  E.  4.  42.  Con.  F.  Error,  77.  Vide  F.  Error,  42. 
(/)  Coke  on  Litt.  259.  33  H.  6.  1.  5.  Ab.  B.  Utlag.  27.  (g)  11  H.  7.  4.  Ab.  B.  Utlag.  78.  16 
E.  4.  9.  Ab.  B.  Error,  172.  F.  Utlag.  41.  Vide  19  Edw.  4.  8.  But  it  is  agreed  that  an  outlawry 
without  any  original  is  not  void,  but  voidable  only,  F.  Color.  45.  Utlag.  18.  7  H.  7.  5.  Ab.  F.  Er- 
ror, 52.     Keilway,  19.     B.  Utlag.  45.     L.  Quin.  Edw.  4.  116. 


(a)  Co.  Ult. 

259. 

1  Ander.  36. 

Vide  inf.  s.  9. 

Secits  ii  he 

comes  in  gratis. 
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original,  or  the  {h)  omission  of  process,  or  want  (i)  of  form  in  a  (h)  33  H.  6, 
writ  of  proclamation,  &c.  or  a  (k)  return  by  a  person  appearing  ^'45. 
not  to  be  sheriff,  or  a  (/)  variance  between  the  original  and  the  ^^  *    '      *^* 
exigent,  or  other  process,  or  the  want  of  such  additions  as  (m)  are  8  H.  6.  37. 
required  by  1  Hen.  .5.  Ab  F.  Err  i9. 

^  J  B.  Utlag.  19. 

19  H.  6.  2.  Ab.  F.  Error,  26.  L.  Quin.  Ed.  4. 116.  B.  UUag.  45.  (»)  Dyer,  206.  11  H.  4.  34. 
(fc)  Dyer,  41.  (0  F.  Utlag.  41.  38  H.  6.  31.  Ab.  Utlag.  31.  21  Edw.  3.  56.  Ab.  F.  Dis.  3. 
16  Edw.  4.  9.  B.  Error,  172.  F.  Dis.  17.  20  H.  6. 18.  Ab.  F.  Dis.  22.  2  Rich.  3.  13.  B.  Mis. 
80.  Variance,  90.  (m)  8  H.  6.  37.  Ab.  B.  Er.  19.  1  Aiiderson,  36.  1  R.  Abr.  743.  2  last.  670. 
Con.  B.  Utlag.  34.    39  H.  6. 1. 

Yet  it  is  said  in  many  (n)  books,  to  be  the  constant  course  of  (n)  i  R.  Ab. 
the  court  of  king's  bench,  never  to  reverse  an  outlawry  on  the  743. 
crown-side,  either  in  the  same  or  a  different  term,  for  (o)  these  or  Ab  F^Uti%8. 
other  errors  of  the  like  nature,  as  (p)  the  want  of  a  capias  to  the  4  E.4.42,'43.' 
sheriff  of  the  county  whereof  the  party  is  named,  or  a  (q)  fault  in  Ab.B.Err.idS. 
the  indictment,  without  a  writ  of  error.  Fn  u  *  f  ^^ 

19  xl.  O.  2. 
Ab,  F.  Err.  26,     Vide  Palmer,  43.     Con.  11  H.  7.  4.     Ab.  B.  Utlag.  78.        (0)  Not  for  the  want  of  an 
addition,  19  H.  6.  2.      Ab.  F.  Error,  26.      11  H.  6. 15.  b.  54.        (p)  Sup.  c.  27.  s.  127.      9  H.  6. 15. 
B.  Utlag.  20.  34.    39  H.  6. 1.       (g)  1  Bulstrode,  109.    1  Siderfin,  144. 

Yet  since  Sir  Edward  (r)  Coke  seems  to  be  of  another  opi-  (r)Co.Lit.259. 
nion,  and  since  also  it  is  clearly  holden,  that  one  may  plead  even  g'^^tV  ^78  ^' 
a  matter  of  fact  in  the  king's  bench  in  avoidance  of  an  outlawry  33  h.  6. 1. 
of  felony,  which  cannot  be  pleaded  in  avoidance  of  any  other  out-  Ab.  B.  Utl.  27. 
lawry,  as  shall  be  more  fully  shewn,  section  the  sixth ;  I  shall  ^?*g'  utj  19 
leave  this  point  to  be  farther  considered. 

However  it  is  (s)  agreed,  that  a  conviction  of  felony  whereon  (s)  Cro.  EHz. 
the  party  hath  had  his  clergy  may  be  discharged  by  exception  to  489,490. 
the  indictment,  because  no  writ  of  error  lies  on  such  a  conviction, 
not  being  a  judgment. 

As  to  the  second  particular,  viz.  Where  a  judgment  may  be 
avoided,  without  writ  of  error,  for  matters  dehors  the  record. 

Sect.  2.    It  is  holden,  that  he  who  purchases  land  of  a  person 
who  afterwards  is  (t)  outlawed  of  felony,  or  condemned  upon  his  («)  Soni.27o. 
own  (m)  confession,  may  falsify  the  record,  not  only  as  to  the  time  ^  ?*^^'|^^* 
wherein  the  felony  is  supposed  to  have  been  committed,  but  also  Yet  the  contrary 
as  to  the  point  of  the  offence.     But  it  is  (x)  agreed,  that  where  a  seems  holden, 
man  is  found  guilty  by  verdict,  a  purchaser  cannot  falsify  as  to  the  to  ?'^'  \^' 
point  of  the  offence,  but  that  he  may  falsify  for  the  time,  where  b.  Cor.  20.  8. 
the  party  is  found  guilty  generally  of  the  offence  in  the  appeal  F.  Traverse,  19, 
or  indictment ;  because  the  time  is   not  material  upon  the  evi-  {^q^^^^^^^' 

thence.  1  Hale,  36U 

3  Inst.  231. 
B.  Traverse  de  OflSce,  35.    7  Edw.  4.  1,  2.    F.  Estoppel,  91.      (x)  See  the  books  above  cited. 


Sect.  3.  Also  It  seems  (j/)  agreed,  that  any  judgment  whatso-  (y)  Sum.  270. 

3  Inst  231. 
Plow.  392,  &c 


ever  given  by  persons  who  had  no  good  commission  to  proceed  ^  ^°^^  ^^^ 


against  the  person  condemned,  may  be  falsified  by  shewing  the 
special  matter  without  writ  of  error,  because  it  is  void ;  as  where 
a  commission  authorises  to  proceed  on  an  indictment  taken  before 

A. 
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A.  B.  C.  and  twelve  others,  and  by  colour  thereof  the  commis- 
sioners proceed  on  an  indictment  taken  before  eight  persons  only. 

(a)  3  Inst.  232.  Sect,  4.  Also  it  seems  (a)  agreed,  that  if  the  treason  or  felony 
8  Coke,  79.  ^  of  which  a  man  is  attainted,  be  afterwards  pardoned  by  parliament, 
cTeHz^*.  72.^*  ^^^^  attainder  may  be  falsified  by  himself  or  his  heir  without  plea. 

It  is  said  that  a  writ  of  error  lies  on  such  a  pardon  ;  but  this  contrary  to  3  Inst.  231.  and  6  Co.  14.  For 
the  avoiding  of  an  outlawry  by  the  king's  pardon,  vide  c.  49.  s.  15.  F.  Charter,  27.  B.  Error,  56. 
18  Ed.  3.  38.    B.  App.  7.  92.     9  H.  5.^4, 15. 

(6)  29 Ed. 3.25.       Sect.  o.  But  it  hath  been  (b)  adjudged,  that  the  king's  letters 
1  R.  Ab.  489.     patent  reversing  an  attainder  are  void,  unless  they  be  afterwards 
made  good  by  act  of  parliament. 

(c)  Co.Lit.269.  Sect.  6.  It  seems  generally  agreed,  that  by  the  common  law,  in 
10  H.  4. 7.  (c)  favor  em  vita,  an  outlawry  of  treason  or  felony  might  be  avoided 
(i)  F.^ml  2.  *  ^V  P^^^'  that  the  defendant  was  in  (c?)  prison,  or  in  the  king's  ser- 
11.18.  27.  vice  beyond  the  (e)  sea,  &c.  at  the  time  of  the  outlawry  C^)  pro- 
33  H.  6.1.         iiounced  against  him. 

B.  UtI.  18.  40.  38  Ass.  17.  27  Ass.  47.  F.  Cor.  123.  8  H.  4. 13.  3  Inst.  32.  Con.  21  Ed.  4.73. 
B.  Utl.  57.  1  H.  7. 13.  B.  Utl.  68.  B.  Corone,  128.  that  he  who  pleads  this  plea  must  shew  in  whose 
custody  he  was,  and  in  what  county,  and  must  also  aver  his  plea  ;  and  by  5  Ed.  3.  13.  an  averment  is 
given  against  the  testimony  of  a  sheriiF  or  others,  having  no  record  testifying  such  imprisonment,  (e)  F. 
Utl.  11.  2E.4.  1.  F.  liespond.  54.  9  H.  4.  3.  F.  Sci.  Fac.  64.  IIH.  7.  5.  B.  Utl.  79.  4  Ed. 
4.10.  Con.  F.  Corone,  123.  Vide  10  H.  4.  7.  a.  Ab.  F.  Respon.  201.  9  Coke,  31.  Co.  Lit.  74. 
(/)  Skin.  16.  F.  Utl.  2.  48.  F.  For.  19.  F.  Res.  54. 101.  7  H.  6.  25.  Ab.B.Utl.l8.  16Ed.4.6. 
bee  Davis's  Case,  1  Burr.  640. 

MCo.  Litt.  -^"^  ^  ^^^^  ^'  ^^  ^^  generally  (g)  agreed,  that  no  outlawry  for 

^o9.  any  other  crime  (against  a  party  (//)   rightly  described)  can   be 

(k)  Infra,  s.  9.     avoided  by  the  plea  of  any  matter  (i)  of  fact  whatsoever. 

(i)  Not  by  the  ; 

plea  of  imprisonment.       F.  Utlag.  27,  47.       33  H.  6.  1.  45.       Nor  by  the  plea  of  being  beyond  sea, 

F.  Utlag.  27.    33  H.  6. 1.  45. 

Outlawry  Sect.  7.  By  26  Hen.  8.  c.  13.  it  is  enacted,  **  That  all  process 

against  persons  *'  of  outlawry  to  be  had  or  made  within  this  realm,  against  any 
abroad,  may  be  u  offenders  in  treason,  being  resiant  or  inhabiting  out  of  the  limits 

reversed  within  r    i  •  •  -i  11  i- 

a  year  and  a       "  of  this  realm,  or  in  any  or  the  parts  beyond  the  seas  at  the  time 

day*  "  of  the  outlawry  pronounced  against  them,  shall  be  as  good  and 

"  effectual  in  law  to  all  intents  and  purposes,  as  if  such  offenders 

"  had  been  resident  and  dwelling  within  this  realm  at  the  time  of 

*'  such  process  awarded,  and  outlawry  pronounced." 

^  Sect.  8.  But  by  5  and  6  Edw\  6.  c.  4.  it  is  provided,  "  That  if  the 

Armstrong's  **  P^rty  SO  to  be  outlawed,  shall,  within  one  year  next  after  the  said 
Case,  "  outlawry  pronounced,  (j)  yield  himself  to  the  said  chief  justice 

?  M  J^  ^^^'  *'  ^^  England  for  the  time  being,  and  offer  to  traverse  the  indict- 
Skin.  195.  But  *'  nieut  or  appeal  whereon  the  said  outlawry  shall  be  pronounced 
the  law  of  this  *'  as  is  aforesaid,  that  then  he  shall  be  received  to  the  same  tra- 
case  IS  contra-  «  verse,  and  being  thereupon  found  not  guilty  by  verdict  of  twelve 
Stra.  824.  and  "  men,  he  shall  be  clearly  acquitted  and  discharged  of  the  said 
Fost.  C.  L.  40.    "  outlawry,  &c." 

Sect.  9.  And  it  hath  been  (A;)  resolved,  that  these  statutes  ex- 
(k)  3  Inst.  32,     tend  as  well  to  treasons  by  subsequent  statutes  as  to  those  within 

216.  25  Edw.  3. 

See  Dyer,  287.  g^^^^ 

and  2  Jon.  180. 

Error  assigned  for  the  reversal  of  an  outlawry  of  high  treason,  that  the  defendant  was  beyond  sea  at  the 

time.  See  also  Davis'  Case,  1  Burr.  639.  and  Rex  v.  R.  Johnston,  Foster,  46.  where  an  outlawry  for  high 

treason  in  diminishing  the  current  coin  was  reversed  for  the  same  reason. 
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Sect.  10.  It  seems  generally  agreed,  that  any  outlawry  whatso- 
ever may  be  avoided  by  a  defendant's  coming  in  upon  the  (/) 
capias  utlagatum,  and  pleading  a  (m)  misnosmer  either  of  the  name  ^  ^^^*  ^'  ^* 
or  addition  in  the  writ,  &c.  as  by  shewing,  that  whereas  he  is  F.Utlag.  22, 
called  by  such  a  name  of  (w)  baptism,  or  (0)  surname,  he  hath  been  23, 26,  27.  29, 
always  known  by  a  different  one,  and  not  by  that  in  the  writ,  &c.  Ifo^^ult^g  ^' 
or  whereas  he  is  named  of  such  estate,  degree,  or  mystery,  that  he  Estoppel,  47. 
hath  some  (p)  addition,  and  not  that  in  the  writ,  &c.  54,  67. 

^  D^er,  192. 

B.  Utlag.  1.  22,  23,  24,  25,  26.  Misnosmer,  52.  1  Edw.  4.  2.  21  H.  6.  50.  5  H.  7. 16.  7  Edw.  4.  1 . 
27H.  8.  11,  12.  22H.  6.  23.  19  H.  6.  80.  5  H.  5.  7.  28  H.  6.  2.  Vide  F.  Variance,  74.  19  H.  6. 
58.  22  Edw.  4.  37,  38.  (m)  33  H.  6. 1.  45.  But  in  the  abridgment  of  this  case,  Bro.  Utlag.  2.  the 
contrary  seems  to  be  Iiolden.  Fitz.  Utlag.  27.  (n)  Filz.  Utlag.  44.  Bro.  Utlug.  1.  27  H.  8.  11,  12. 
(o)  14  £dw.  4.  6.  Bro.  Utlag.  53.  19  Edw.  4.  24,  25.  Bro.  Sci.  Fac.  132.  Misnosmer,  1.  27  H.  8. 
11, 12.  12  H.  6.  7.  So  if  one  be  called  in  the  writ  the  son  of  J.  S.  he  may  plead  that  lie  is  the  son  of 
W.  S.    10  Edw.  4.  12.  Bro.  Idemp.  Nominis,  9.   (p)  Fitz.  Nonsuit,  6.   Estoppel,  47.  67.  1  Edw.  4.  2. 

21  H.  6.  50.  28  H.  6.  2.  b.  F.  Utlag.  32.  35.  37.  Bro.  Utlag.  15.  24.  78.  Misnosmer,  52.  5  H.  6. 
16.  a.  7  Edw.  4.1.  5  H.  5.  7.  Abridged,  Bro.  Utlag.  15.  Fitz.  Utlag.  37.  But  it  is  there  said, 
that  some  were  of  opinion,  that  the  party  should  be  put  to  his  writ  of  error,  because  be  is  the  same  per- 
son.     See  38  H.  6.  1.     B.  Utlag.  32. 51.     13  Edw.  4.  16.    Bro.  Scire  Facias,  132.    9  Edw.  4,  24,  25. 

Also  it  is  said  in  many  (q)  books,  that  he  may  plead  that  there  (9)Fitz.  UU.  23. 
is  no  such  town  as  that  whereof  he  is  named.  26. 

22  Edw.  4.  37. 
22H.  6.  23.     33  H.  6.51.     Bro.  Utlag.  26.     Rast.  Ent.  300,  301.     But  the  contrary  is  holden,  33  H. 
6. 1.  because  such  plea  would  avoid  the  outlawry  against  all  persons.  Bro.  Utlag.  29.  there  is  an  opinion 
to  the  contrary,  but  it  seems  not  warranted  by  the  Year  Book. 

And  it  seems  clearly  agreed,  that  he  may  plead,  that  at  the  time 

of  the  writ  purchased,  and  ever  since,  he  hath  made  his  abode  at  /^.y  ^hz.  Utl. 

some  (r)  other  town,  and  not  at  that  in  the  writ,  &c. ;  and  it  is  (s)  ssj.  23.  25.  29, 

said,  that  by  such  plea,  the  outlawry  shall  only  be  avoided  as  to  ^-  ^^- 

the  person  who  pleads  it  (who  shall  {t)  not  be  intended  to  be  the  E^or.^s. 

person  meant),  and  shall  stand  in  force  against  the  person  of  the  38  H.  6.  i. 

name  and  addition  in  the  record.  *  f?  ^;  ^*  ^• 

33.  H.  6.  38. 

22  H.  6.  7. 16.  23.  19  H.  6.  80.  Dyer,  192.  2  E.  4.  1.  B.  Utlag.  22.  25. 32.  33.  58.  21  Edw.  4. 
79.  Keilway.  101.  Such  matter  is  pleaded  without  any  traverse  of  the  place  in  the  indictment.  Vide 
22  E.  4.  37,  38.  20  H.  6.  19.  It  is  adjudged,  28  H.  6.  Ab.  F.  Utl.  25.  that  it  is  no  plea  for  one 
named  of  the  parish  of  C  that  there  are  three  vills  in  the  same  parish,  viz.  D.  E.  F.  and  that  he  was 
commorant  at  D.  and  therefore  ought  to  have  been  named  of  it.  (s)  39  H.  6.  1.  B.  Utl.  34.  73.  10  H.  6. 
4.  30  H.  6.  2.  F.  Error,  23.  21  H.  7.  13.  But  it  is  said,  21  H.  6.  21.  Ab.  F.  Scire  Facias,  55. 
B.  Utl.  23.  that  a  capias  ad  satibfaciendum  the  judgment  is  affirmed  or  disaffirmed  by  the  affirmance  or 
avoidance  of  the  outlawry.  Vide  22  H.  6.  16.  B.  Utlag.  25.  19  H.  6.  58.  F.  Utl.  21.  (t)  And 
for  this  cause  this  is  a  good  plea  in  avoidance  of  the  plea  of  outlawry  in  disability.  F.  Nonability,  14. 
21  H.  7, 13.    7  E.  4.  1.     B.  Nona.  50. 

But  it  is  said,  that  a  person  of  the  same  name  and  addition  as 

mentioned  in  a  record  of  outlawry,  {ii)  cannot  avoid  it  by  averring  W  2i    . '. 

that  there  are  two  persons  of  such  name  and  addition,  and  that  14  h.  4.  27.  a. 

the  person  intended  is  the  elder,  and  he  himself  is  the  younger,  F.  Idemp.  No- 

but  shall  be  put  to  his  writ  ofidemptitate  nominis,  which  is  said  by  ylj^  b^'u!i 
some  to  be  the  (x)  only  remedy  in  such  case  after  an  outlawry  re-  29. 55. 56. 

turned.  21  Edw.  4. 

15,  .54. 
13H.  6.  7.    F.  Utl.  1.  24.  43.    Variance,  74.    (i)  F.  Utl.  6.     16  Resp.  21.     Nona.  1.7. 

And  it  seems,  that  notwithstanding  in  civil  causes  (?/)  before  an  13  h,V.*i2/ 
outlawry  is  returned,  one  of  the  same  name  may  come  into  court,  Bro.  Idemp. 
and  shew,  (z)  that  he  is  not  the  person  intended;  whereupon  if  Nom.  3.5.  7.  8. 

^  ^  fUp    F.  Idemp. 

"^*^  Nora.  3.  6.7. 
Con.  F.  N.  B.  268.    (r)  F.  N.  B.  268.    Bro.  Idemp.  Nom.  3.  4.  11.    14  H.  4.  27.    F.  Idemp.  Nom.  5. 
2lEdw.  3.  36.     Con.  F.  Idemp.  Nom.  4.    B.  Idemp.  Nom.  6.    L.  Quin.  Edw.  4.  51. 


the  plaintiff  confess  it,  the  diversity  of  the  names  shall  be  enteted 

on  the  roll,  and  a  new  exigent  shall  issue  with  a  fuller  description 

Nom's^^'"^*     of  the  person  intended,  yet  this  {a)  cannot  be  done  upon  an  ia- 

F.N.B.  268.      dictment,  without  a  writ  of  idemptitate  nominis,  because  it  would 

B.  Idetnp.  make  the  process  variant  from  the  indictment,  which  cannot  be 

^T^'^'}^'        altered  without  the  consent  of  the  iurors. 
9  H.  4.  3.  -^ 

And  now  I  am  to  shew  how  judgments  in  criminal  cases  may 

be  avoided  by  writs  of  error. 

As  to  which  having  shewn  already,  ch.  29-  sect.  40.  that  the 
reversal  of  the  attainder  of  the  principal  ipso  facto  reverses  that  of 
the  accessary,  I  shall  in  this  place  only  observe  the  following  par- 
ticulars : 

(6)Cro.  Eliz.  Sect.  11.  FiRST,  That  it  seems  to  be  in  a  great  measure  (b) 

?C  k^^iu^*  s^^t^^*^'  that  a  writ  of  error  to  reverse  an  attainder  of  treason  or 
Owen,  147, 148.  felony  may  be  brought  as  well  by  the  executor  as  by  the  heir  of 
1  Leonard,  325.  the  party,  but  (c)  by  no  other  person  whatsoever. 

Salkeld,  295.  ^  ^ 

Shower,  13.    (c)  Vide  Salkeld,  60,  61,  and  Harg.  Co  Litt.  13.  note  (1). 

Sect,  12.  Secondly^  That  a  person  attainted  of  treason  or 
felony,  before  he  can  have  a  writ  of  error  to  reverse  his  attainder, 
(d)iHen.  7.  must  (J)  assign  his  errors,  and  thereupon  have  leave  from  the 
B?Error  351     ^^"^^  ^^  prosecute  his  writ  of  error. 

Sect,  13.  Thirdly,  That  no  writ  of  error  for  the  reversal  of 
(e)  1  Sid.  69.  ^^  attainder  of  treason  or  felony  is  to  be  (e)  allowed  without  an 
1  Bulst.  71.        express  warrant  from  the  king,  or  the  consent  of  the  attorney- 

3  Mod.  42.        general. 

1  Roll .  175.      ^ 

See  Crawle  v.  Cook,  1  Vern.  170.  the  Rioters  case,  1  Vern.  175.      Rex  t;  Wilkes,  4  Burr,  and  Rex  v. 

Davis,  1  Burr.  641. 

Sect,  14.  Fourthly,  That  an  attainder  of  felony  of  a  person 

(/)  ^.^^^'  ^^'  who  had  any  lands,  shall  never  be  reversed  by  writ  of  error  (f) 

1  Sid.  3*16.   *  without  a  scirefacias  against  all  the  terre-tenants  and  lords  mediate 

22  E.  4.  37.  and  immediate;  but  it  is  {g)  settled,  that  such  scire  facias  is  not 

4  E.  4. 10.  necessary  in  the  case  of  high  treason.  Also  it  is  ih)  said,  that  it 
7li77?5.  '  ^^  ^^^  necessary  in  the  case  of  felony  when  it  is  suggested  on  the 
4  Edw.  4. 10.  roll  that  the  party  had  no  lands,  and  the  attorney-general  confesses 

(^)  Queen  V.        J^. 

Stafford, 

M.  12  Ann.  upon  examination  of  all  the  precedents,    (ft)  2  Salkeld,  495.    3  Keble,  29. 

(t)  3  Inst.  2. 4.  ^^^^'  ^^'  Fifthly,  That  it  hath  been  {i)  settled,  that  the  sta- 
315.  tute  of  oo  Hen.  8.  c.  29,  which  enacts,  *'  That  if  any  person  shall 

1  Hale,  353.  «c  \^q  attainted  of  high  treason  by  the  course  of  the  common  laws 
*'  or  statutes  of  this  realm,  that  in  every  such  case,  every  such 
"  attainder  by  the  common  law  shall  be  of  as  good  strength, 
"  value,  force,  and  effect,  as  if  it  had  been  done  by  authority  of 
'*  parliament,"  is  to  be  intended  of  lawful  attainders  by  due  course 
of  the  common  law,  and  not  of  erroneous  and  void  attainders, 
which  therefore  may  be  avoided  in  the  same  manner  as  before. 

.,.  wir  h  's  ^^^^'  ^^'  Sixthly,  That  it  is  also  clear,  that  the  statute  of  (A:) 

called  the  29th  28  Eliz.  c.  2.  which  enacts,  "That  no  record  of  attainder  that 
in  the  printed      «  then  was  of  high  treason,  w-here  the  party  is  or  hath  been 

Statutes  by  a  ..  executed', 

mistake. 

3  Levinz.  333. 
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"  executed,  sji^ll  be  reversed,  avoided,  or  impeached  by  any  plea,  (0  s  Inst,  si. 

**  or  writ  of  error,"  extends  not  to  (I)  attainders  since  that  time.    *i3- 

^ '^  1  Hale,  53. 

Sect.  17.  Seventhly,  (w)  That  it  hath  been  holden,  that  a  (m)isid.208. 
writ  of  error  lies  in  the  king's  bench  on  an  attainder  before  the 
lord  high  steward. 

And  now  I  am  in  the  second  place  to  shew  the  eflfect  of  the 
avoidance  of  a  judgment. 

As  to  which  I  shall  take  notice  only  of  the  following  parti- 
culars : 

Sect,  18.  First,  That  it  is  (/i)  agreed,  that  after  an  outlawry  (n)B.  Cor.sT- 
of  treason  or  felony  is  reversed,  the  party  shall  be  put  to  (o)  144. 465. 
plead  to  the  indictment,  for  that  still  remains  good.  la^Ed '  ^i 

3  Mod.  42.  C.  Jac.  464.  F.  Er.  52.  C.  Car.  365.  (o)  That  the  law  is  the  same  in  civil  causes, 
F.  Er.  41.  37  H.  6.  17.  B.  Utiag.  28.  20  H.  6.  3.  Ab.  F.  Protection,  11.  B.  Utlag.  74.  Con. 
21  H.  6.  .50.    Ab.  F.  Nonsuit,  6.     B.  Utlag.  24. 35. 

Sect.  19.  Secondly,  It  is  said  by  Sir  Edward  Coke,  that  if 
the  judgment  be  erroneous,  both  that  and  the  execution  there- 
upon, and  all  former  proceedings  shall"  be  reversed   by  writ  of 
error ;  but  if  the  execution  be  erroneous,  that  only  shall  be  {p)  re-  (p)  3  Inst.  2. 
versed.  i^- 

Sect.  20.  Thirdly,  That  it  hath  been  (q)  adjudged,  that  if  (g)  i  Ander. 
the  king  grant  over  the  lands  of  a  person  outlawed  for  treason  ^^^' 
or  felony,  and  afterwards  the  outlawry  be  reversed,  the  party  may 
enter  on  the  patentee,  and  need  neither  to  sue  a  petition  to  the 
king,  nor  a  scire  facias  against  the  patentee. 


CHAP.  LI. 


OF  EXECUTION  AND  REPRIEVE. 

And  now  nothing  remains  but  to  shew  in  what  manner  a  per- 
son condemned  is  to  be  executed  or  reprieved. 

As  to  which,  having  shewn  already  (a),  that  a  person  attainted,  (a)  Ch.  30. 
standing  mute  to  a  demand  why  execution  shall  not  go  against  '•  ^' 
him,  shall  not  be  awarded  to  his  penance,  but  to  the  ordinary 
execution  proper  for  the  crime,  I  shall  farther  observe  only  the 
following  particulars  : 

Sect.  1.  First,  That  the  court  of  king's  bench  hath  not  only  (O  i  Sid.  7?. 

power  to   award  execution  against  persons  attainted  there,  but  J  KeblT'244. 

also  against  persons  attainted  in  (b)  parliament,  or  any  other  (c)  Sup.  c.  44. 

court,  the  record  of  their  attainder,  or  a  transcript  thereof,  being  »•  ^8. 

first  (''^  ^  "^'^'  ^• 
"^^''  Popham.lSl. 

Car.  176.  C.  Jac.  495. 
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(d)C.Car.i76.  first  (d)  removed  into  the  court  of  king's  bench,  and  themselves 
C.  Jac.  495.       brought  thither  by  (e)  habeas  corpus,  (1) 

1  Levinz,  61.     1  Keble,  244.    (e)  C.  Car.  176.     C.  Jac.  495.     1  Siderfin,  72,  73.     Foster,  44.  140. 


Sect.  2.   Secondly,    That  execution  ought  (f)  not  to   be 
awarded  into  a  different  county  from  that  wherein  the  party  was 
tried  and  convicted,  except  only  where  a  record  of  attainder  is 
removed  into  the  court  of  king's  bench,  which  (g)  may  award  the 
(^)  C. Car.  176.  execution  in  the  same  county  wherein  it  sits.  (2) 

C.  Jac.  495.  "^  ^    ^ 

Hutt.  21.     1  Levinz,  61.     1  Siderfin,  72. 


(/)C.Car. 

176. 

3  Mod.  124. 

125. 

2  Show.  511. 


Sect,  3.  Thirdly,  That  where  a  person  attainted  hath  been 
at  large  after  his  attainder,  and  afterwards  is  brought  into  court 
and  demanded  why  execution  should  not  be  awarded  against 
him,  {h)  if  he  deny  that  he  is  the  same  person,  it  shall  be  (?)  im- 
mediately tried  by  a  jury  returned  for  that  purpose. 


(h)  Pophara, 

131. 

C.  Car.  176. 

C.  Jac.  495. 

Cromp.  183. 

2  Hale,  407. 

(i)  1  Siderfin, 

72.     1  Levinz,  61.     Whether  the  party  may  have  peremptory  challenges  on  such  a  trial,  vide  c.  43. 

8.  6.    Also  Ratcliffe's  case,  Foster,  40, 41. 


(fc)  Finch,  478.  Sect.  4.  FOURTHLY,  That  the  court  (A;)  may  command  exe- 
?  H  ^^'  1^1'n        cution  to  be  done  without  any  writ. 

2  Hale,  409.^  -^ 

But  sometimes  execution  is  commanded  by  writ,  as  in  Sir  Walter  Raleigh's  case,  Cro.  Jac.  496.  and  in 
Lord  Stafford's  case,  St.  Tr.  vol.  3.  p.  101.  being  both  iu  the  custody  of  the  Lieutenant  of  the  Tower, 
and  beheaded  only. 

Sect.  5.  Fifthly,  That  it  is  (/)  holden  by  Coke  and  Hale, 
that  no  execution  can  be  warranted  unless  it  be  pursuant  to  the 
judgment ;  and  therefore  that  it  cannot  be  altered  by  the  king, 
as  from  hanging  to  beheading.  Yet  since  there  is  a  great  num- 
ber of  precedents,  where  (/w)  men  condemned  to  be  hanged  for 
felony,  and  women  condemned  to  be  burnt  (?i)  for  treason,  have 
been  beheaded  by  force  of  a  special  warrant  from  the  king  to 
that  purpose ;  and  since  (o)  Bracton  and  (/))  Staundforde  and 
i^  ?!^"^*  ?o^*  the  (q)  Year  Book  of  33  Hen.  6.  speaking  of  this  matter,  are  not 
Ppiris.^rfiri.  so  express  as  Coke  and  Hale,  but  say  only  in  general,  that  the 
sheriff  cannot  lawfully  behead  a  man  who  is  only  condemned  to 
be  hanged,  by  which  they  may  perhaps  intend  no  more  than  that 
he  cannot  lawfully  do  it  of'  his  own  authority,  I  shall  leave  this 
matter  to  be  farther  considered  (3).  However,  it  is  agreed,  that 
where  beheading  is  part  of  the  judgment,  as  in  case  of  high  trea- 


(0  3  Inst.  52. 
111.212,247 
12  Coke,  130, 
4  Coram.  179. 
397. 

1  Hale,  501. 
496. 

2  Hale,  411. 


Regis.  165 
F.  N.  B.  339. 
Staundf.  198. 
And  accord- 
ingly Lord 
Dae  res,  Lord 
Stourton,  and 
Sanchar,  a 

Scotch  lord,  — "y 

were  hanged  for  murder.  3  Inst.  211,  212.  9  Coke,  121.  (m)  Lord  Hungerford,  in  32  H.  8.  Duke 
of  Somerset,  in  5  Edw.  6.  3  Inst.  211.  Lord  Audley,  in  6  Car.  1.  1  State  Trials,  271.  (n)  Queen 
Catherine  Howard,  Lady  Jane  Grey,  Countess  of  Salisbury,  Lady  Alice  Lisle,  4  State  Trials,  129. 
(o)  Bracton,  104.    (p)  S.  P.  C.  13.    (?)  35  H.  6.  38. 


son. 


(1)  In  the  case  of  the  Earl  of  Ferrers  it  was  re- 
solved, by  all  the  judges,  that  if  a  peer  be  con- 
victed of  murder,  before  the  lords  in  parliament, 
and  the  day  appointed  by  them  for  execution  pur- 
suant to  25  Geo.  2.  should  lapse  before  such  exe- 
cution done,  a  new  time  may  be  appointed  for  the 
execution  either  by  the  high  court  of  parliament 
before  which  such  peer  shall  have  been  attainted, 
or  by  the  court  of  king's  bench,  the  parliament 
not  then  sitting,  the  record  of  the  attainder  being 
properly  removed  into  the  court.     Foster,  140. 

(2)  N.  B.  Where  the  prisoner  is  in  the  custody 
of  the  marshal  of  the  king's  bench,  the  usual  place 


of  execution  is  at  St.  Thomas  a  Waterings,  in  the 
county  of  Surry.     4  Burr.  2086.    Strange,  553. 

(3)  The  king  cannot  vary  the  execution  so  as  to 
aggravate  the  punishment.  But  it  doth  not  follow 
from  thence,  that  he  who  can  wholly  pardon  the 
offender  cannot  mitigate  his  punishment,  with  re- 
gard to  the  pahi  or  infamy  of  it,  Foster,  269.  1 
Burr.  650.  and  this  prerogative  is  part  of  the 
common  law,  Foster,  270.  4  Comm.  398.  there- 
fore it  is  not  criminal  in  the  officer  who  obeys  a 
warrant  from  the  crown  for  beheading  a  person 
under  sentence  of  death  for  a  felony,  or  a  woman 
for  treason  of  any  kind,  Foster  268. 
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son,  the  king  may  (r)   pardon  all  the  rest,  and   consequently  in  (r)  Summary, 

such   case  the  judgment  will    be  well   executed  by   bcheadintr  ^73. 

only.  ''3I„s..3l.5.. 

12  Coke,  130.  Supra,  c.  37.  s.  12.  3  Itist.  31.  it  is  said  that  such  a  pardon  must  be  under  the  grea 
seal ;  but  it  seems  admitted  that  it  may  be  by  a  writ,  2  St.  Trials,  704, 705. 

Sect.  6.  Sixthly,  That  it  seems  (s)  agreed  at  this  day,  that  (j)  Foster,  267. 
an  execution  cannot  be  lawfully  executed  by  any  but  the  proner  See b.  i.e.  28. 

Sect.  7.  Seventhly,  That  it  is  (t)  clear,  that  if  a  man  con-  (0  6  Edw.4.4. 
demned  to  be  hanged,  come  to  life  after  he  be  hanged,  he  ought  ^\-  Coro.  335. 
to  be  hanged  again  ;  for  the  judgment  is  not  executed  till  he  be  l^j^'^^^' 
dead.  2  Hale,  412. 

Vide  sup.  c.  48.  sect  7. 

Sect.  8.  Eighthly,  It  seems  agreed,  that  every  court  which  (")  26  Assize, 

has  power  to  award  an   execution,  has  also  of  common  risrht  a  'i^*  ^  ^ 

J-  «-•  c  4.'  •  /    K      1  "  Ab.F.  Office 

discretionary  power  or  granting  a  reprieve  ;  as  (w)  where  a  person  de  Court,  si. 

pleads  a  pardon  defective  in  point  of  form,  but  sufficiently  shew-  (x)  Dyer,  235. 

ing  the   king's  intention  of  mercy;  or  where  it  is  (x)  doubtful  (y)  Dyer,  296. 

whether  the  oifence  be  not  included  in  a  general  statute-pardon  ;  sup,  c.^6.  s.  7*. 

or  (j/)  whether,  as  it  is  laid  in  the  indictment,  it  amounts  to  so  This  power  is 

I  high  a  crime  as  that  with  which  the  prisoner  was  charged.    And  said  to  be  rather 

it  seems  (z)  agreed  at  this  day,  that  judges  continue  to  have  this  uMgethaTof 

power  after  their  commission  is  determined.  strict  right, 

2  Hale,  12. 
Vide  8  Geo*  3.  c.  15.  for  a  power  given  to  judges  of  assize  to  reprieve  a  prisoner  for  the  purpose  of 
obtaining  a  conditional  pardon. — Ante,  tit.  "  Transportation." 

Sect.  9'  Ninthly,  That  it  is  clear,  that  if  a  woman  quick  (a)  2  Hale,  413. 
with  child  be  condemned  either  for  (a)  treason  or  (6)  felony,  she  J  Comm.  388. 
may  allege  her  being  with  child   in  order  to  get  the  execution  (i,\^Qu^Je  jf 
respited,  and   thereupon  the  sheriff  (c)  or  marshal  shall  be  com-  before  justices 
manded  to  take^  her  into  a  private  room,  and  to  impanel  a  jury  of  peace, 
of(^)  matrons   to  try  and  examine  whether  she  be  quick  with  (c)'s\¥.'c! 
child  or  not ;  and  if  they  iind  her  quick  with  child,  the  execution  198. 
shall  be  respited  (e)  till  her  delivery.  22  Assize,  7i. 

^     .  ^  ^  Ab.  F.  Coro. 

180.  B.  Corone,  88.  {d)  3  Inst.  13.  Finch,  478.  S.  P.  C.  198.  (e)  4  State  Trials,  612.  S.  P.  C. 
198.  3  Inst.  17.  4  State  Trials,  612.  F.  Corone,  253.  410.  23  Assize,  2.  Ab.  Corone,  97.  Fitz. 
Corone,  188.  25  Edw.  3.  42.  Abridged  Fitz.  Corone,  130.  12  Assize,  11.  Abridged  Fitz.  Co- 
rone, 168.     Bro.  Corone,  72.     Bro.  Pain.  11. 

Sect.  10.  But  it  is  agreed,  that  a  woman  {f)  cannot  demand  (/)  Finch, 478. 
such  respite  of  execution  by  reason  of  her  being  quick  with  child  S.  P.  C.  i98. 

„.ore^:<:o--- 

3  Inst.  17.  23  Assize,  2.  Ab.  B.  Corone,  97.  F.  Corone,  188.  25  Edw.  3.  42.  Abridged  Fitz. 
Corone,  130.     12  Assize,  11.     Bro.  Corone,  72.     Pain,  11. 

(1)  In  all  cases,  as  well  capital  as  otherwise,  exe-  list  of  all  the  prisoners'  names,  with  the  separate 

cution  must  be  performed   bv  tlie  sheriff  or  his  judgments  in  the  margin,  which  is  left  with  the 

deputy,  whose  warrant  for  so  doing  was  anciently  sheriiF.  ^   S.   P.  C.   182.      5  Modern,  12.    The 

by  precept  under  the  hand  and  seal  of  the  judge,  sheriff,  upon  receipt  of  this  warrant,  is  to  do  execu- 

as  it  is  still  practised  in  the  court  of  the  lord  high  tion  within  a  convenient  time,  which  in  the  coun- 

steward  upon  the  execution  of  a  peer,  2  Hale,  409.  try  is  left  at  large.     In  London,  the  Recorder,  after 

though  in  the  court  of  the  peers  in  parliament  it  is  reporting  to  the  king  in  person  the  case  of  the 

done  by  writ  from  the  king.  Append.   4  B.  C.  several  prisoners,  and  receiving  his  royal  pleasure 

sect.  5.      Afterwards  it  was  established.  Finch,  that  the  law  must  take  its  course,  issues  his  war- 

478.  that  in  case  of  life  the  judge  may  command  rant  to  the  sheriffs,  directing  them  to  do  execution 

execution  to  be  done  without  any  w  rit.     And  now  at  the  day  and  place  assigned.      4  State  Trials, 

the  usage  is  for  the  judge  to  sign  the  calendar,  a  332.    Foster,  43. 
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(g)  Finch,  478.  more  than  once  ;  and  that  'she  can  neither  save   herself  by  thi 

3  Inst.  17.  means  from  (g)  pleading  upon  her  arraignment,  nor  from  havin 

Ab.  f!  Corone  (^)  judgment  pronounced  against  her  upon  her  conviction.    Als 

180.  it  is  said  both  by  {i)  Staundforde   and  Coke,   that  a  woman  ca 

B.  Corone,  88.  have  no  advantage  from  being  found  with  child,  unless  she  b 

^7lf  State  Tr.  ^^^^  ^^^^^  ^^-^j^  ^^j^j^  ^j^jj^ 

S.  P.  C.  198.  3  Inst.  17.  2  Hale,  413.  (i)  3  Inst.  17.  S.  P.  C.  198.  and  in  22  Assize,  71.  Al 
Rtz.  Corone,  180.  Bro.  Corone,  88.  it  is  expressly  said,  that  the  inquiry  was  whether  the  woman  wei 
enseint  with  a  live  child  or  not.  See  also  Summary,  272.  and  Finch,  478.  Yet  F.  Corone,  127.  16! 
388.  240.  410.  22  Assize,  2.  25  Edw.  3.  42.  12  Assize,  11.  B.  Corone,  72.  B.  Pain,  11.  it  is  sai 
only,  that  the  woman  was  found  enseint  or  pregnant. 
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ABATEMENT. 

See  Indictment. 

PoR  what  faults  a  writ  of  appeal  may  be  abated. 

Page  257.  s.  96 

rhe  appellee  ought,  for  this  purpose,  to  demand 
01/er  of  the  writ  in  open  court.  ib. 

But  the  court  of  chancery  alone  can  abate  it, 
before  it  is  returned  into  the  king's  bench. 

258.  (N)  2 

How  it  may  be  abated  ex  officio.  258 

rhe  court  may  abate  an  appeal  of  burglary 
which  has  the  word  burgaliter  instead  of  bur- 
gulariter,  or  burglariter ; — or  of  rape  want- 
ing the  word  rapuit ; — or  any  appeal  wanting 
the  wor A  felonice.  ib.  s.  97 

50  also  the  Court  may  abate  the  writ,  where  the 
declaration  varies  from  the  writ.         ib.  s.  98 

Or  where  it  doth  not  conclude  contra  formam 
statu ti.  ib.  s.  99 

Or  where  the  sense  is  defective  for  want  of  a 
material  word  in  the  writ.  ib.  s.  100 

Or  where  the  writ  is  brought  by  the  husband 
and  wife,  and  the  conclusion  is  in  the  name 
of  one  of  them  only.  259-  s.  101 

)r  where  the  name  of  baptism  or  surname  is 
omitted  ib. 

3ut  a  name  of  dignity  supplies  the  want  of  a 
surname.  ib. 

>o  also  the  writ  may  be  abated  at  the  instance 
of  the  party,  before  plea,  for  the  want  of 
fifteen  davs  between  the  teste  and  the  return. 

ib.  s.  102 

3ut  if  the  original  be  right,  appearance  will  cure 
all  defects  in  mesne  process.  ib. 

^o  also  the  writ  may  be  abated  upon  the  excep- 


tion or  plea  of  the  party  for  mitnosmer  or 
wrong  addition.  259.  3. 102 

So  also  for  a  defective  addition  to  ettber  of  the 
parties.  360.  s.  104 

But  by  1  Edw.  6.  c.  7.  no  manner  of  action 
pending  shall  be  abated  by  a  change  of  title 
occasioned  b;^  creation.  ib. 

A  baronet  is  not  within  the  meaning  of  this  act. 

By  1  Hen.  5.  c.  5.  in  all  process  on  which  out- 
lawry lies,  proper  additions,  &c.  shall  be  made 
to  the  names  of  the  defendants.  260 

Where  a  father  hath  the  same  name  with  a  de- 
fendant son,  the  writ  is  abateable  unless  it 
add  puisne  after  the  other  additions.  261.  s. 

106 

For  the  cause  of  abatement  for  the  want  of  pro- 
per additions  to  the  names  of  the  parties,  vide 
Addition.  262  to  265 

If  a  new  zorit  of  appeal  be  commenced  after  a 
former  appeal  is  removed,  this  multiplicity 
of  action  may  be  pleaded  in  abatement.    265 

s.  126 

But  a  second  bill  of  appeal  is  not  a  good  plea  in 
abatement;  because  till  it  is  removed  by 
writ,  it  is  merely  a  plaint.  ib. 

The  plea  cannot  be  pleaded  till  the  plaintiff  hath 
appeared  in  the  king's  bench  where  the  cause 
is  removed.  ib- 

It  is  no  good  plea  in  abatement  that  the  plaintiff 
hath  purchased  another  writ  returnable,  &c. 
even  if  such  writ  be  delivered  of  record  to  the 
sheriff.  ib. 

A  misnomer,  false  addition,  or  death  of  defend- 
ant to  a  writ  of  appeal,  may  be  pleaded  in 
abatement.  266.  s.  127 

It 
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It  is  good  against  all  the  defendants.  266.  s.  127 

But  such  plea  must  not  contain  a  negative  preg- 
nant. U). 

And  appearance  will  cure  these  defects.  ib. 

A  defendant  may  take  advantage  of  several 
pleas  in  abatement  at  the  same  time,  unless 
they  be  repugnant  to  one  another.  266 

Even  though  some  of  them  are  triable  by  record 
and  others  by  the  country.  ib. 

But  if  they  are  all  triable  by  the  country,  he 
must  at  the  same  time  plead  all  His  matters 
in  bar,  and  also  if  his  pleas  do  not  admit  the 
fact  over  to  the  felony.  267 

If  the  abatement  be  triable  by  record  only,  and 
it  is  found  against  him,  he  may  yet  plead  over 
to  the  felony.  ib. 

How  the  law  differs  in  this  respect  from  civil 
actions.  ib. 

To  any  suit  on  a  penal  statute  actually  depend- 
ing, a  subsequent  suit  may  be  pleaded  in 
abatement  if  it  be  expressly  averred  to  be  for 
the  same  offence.  383.  s.  63 

A  difference  of  the  day  on  which  the  prosecu- 
tions are  laid,  is  no  exception  to  the  plea.  ib. 

Two  informations  exhibited  on  the  same  day  may 
mutually  abate  each  other.  384 

Xhe  suit  is  depending  from  the  time  of  the  infor- 
mation being  filed,  and  before  any  process 
issues.  ib. 

Where  an  appeal  abates  for  an  insufficiency  of 
the  writ,  the  defendant  shall  not  be  arraigned 
upon  it.  293.  s.  11. 

On  an  indictment  a  mistaken  surname  cannot 
be  pleadefl  in  abatement.  317 

But  in  an  appeal  it  may  be  so  pleaded  ib. 

But  a  misnomer  of  the  defendant's  Christian 
name  may  be  pleaded  in  abatement,  as  well 
on  indictment  as  appeal.  ib.  s.  69 

So  it  is  a  irood  plea  in  abatement  where  one  is 
styled  knight,  that  he  is  a  baronet.  318 

So  also  if  an  indictment  against  Garter  king  at 
arms,  if  he  is  not  so  named  thereon.  ib. 

And  quare  if  the  omission  of  the  defendant's 
name  of  baptism  is  not  fatal  in  abatement,  ib. 

The  want  of  such  addition  as  is  required  by 
1  Hen.  5.  c.  5.  may  be  pleaded  in  abatement 
of  an  indictment.  ib.  s.  70 

In  criminal  cases,  not  capital,  on  demurrer  in 
abatement  adjudged  against  the  party,  the 
Court  will  give  final  judgment,  and  not  re- 
spondeas  ouster.  463 

That  there  is  another  indictment  for  the  same  of- 
fence cannot  be  pleaded  in  abatement.       514 

Where  an  indictment  is  abated  for  a  misnomer, 
the  Court  will  detain  the  prisoner,  and  cause 
him  to  be  indicted  de  novo.  ib.  s.  2. 

Abatement  may  be  pleaded  in  an  information 
by  attorney,  and  in  an  indictment  by  a  defen- 
dant appearing  gratis.  ib.  s.  3. 

ABETTORS. 

In  an  appeal  abettors  may  be  charged  generally 
as  principals,  or  the  special  manner  of  the 
abetment  may  be  set  forth  at  the  election  of 
the  plaintiff.  "  249.  s.  76 

In  what  cases  an  appellant  shall  recover  da- 
mages against  an  abettor  in  appeal.  274 


Abettors  are  only  liable  to  costs  when  the  prin 
cipal  is  insufficient.  27' 

Those  who  only  abet  a  fact  shall  be  esteemed  a 
much  principals  in  it  as  those  who  actnall 
do  it.  438.  s.  7.  49 

Anciently,  abettors  present  were  esteemed  acces 
saries,  or  at  most  principals  in  the  second  de 
gree.  43i 

But  at  this  day  they  are  principals  in  the  highes 
degree.    ,  43 

In  murder,  if  there  be  malice  in  the  abettor,  am 
not  in  the  person  who  strikes,  it  will  be  mur 
der  in  the  abettor,  and  only  manslaughter  ir 
the  other.  ib 

To  make  an  abettor  a  principal,  it  is  not  neces 
sary  that  the  person  suffering  the  felony  shouli 
be  under  any  terror  from  the  abetment,  ib.  s. ; 

It  is  sufficient  that  the  person  who  does  the  fac 
is  encouraged  by  the  abetment.  ih 

An  abettor  who  stands  by  while  another  break 
and  enters  a  house,  and  afterwards  divide 
the  money  with  him,  if  he  does  not  actuall; 
enter  the  house,  is  not  a  principal  within  3<. 
Eliz.  c.  15.  49( 

The  propriety  of  this  decision  doubted.  ih 

Aiders  and  abettors  in  shoplifting  ousted  o 
clergy  by  3  and  4  Will.  &  Mary,  c.  9.  il 

Cases  in  which  an  abettor  will  be  entitled  t( 
clergy,  notwithstanding  this  act.  ih 

A  person  may  abet,  though  absent  when  thi 
fact  is  committed.  43! 

To  abet  another  in  trespass  will  not  make  tht 
abettor  a  principal  if  a  felony  be  committed 

439.  s.  i 

And  those  who  are  barely  present  when  a  felon; 
is  committed,  and  no  way  encourage  it,  shal 
not  be  esteemed  abettors.  440.  s.  1( 

ABJURATION. 

The  coroner  might  formerly  take  abjuration  foi 

felony.  86.  s.  44 

But  by  21  Jac.  1.  c.  28.  no  sanctuary  or  privilege 

shall  be  allowed  in  any  case.  ib 

The  manner  in  which  an  abjuration  was  taker 

at  common  law.  ih 

Judgment  of  abjuration  was   an  attainder  o! 

itself.  ch.  48.  s.  2A 

No  man  can  be  attainted  but  by  sentence,  or  b\ 

outlawry,  or  by  abjuration.  636.  s.  25 

ABBOT.— Firfe  Appeal. 

ABBREVIATIONS. 

All  law  proceedings  shall  be  in  the  English 
language,  in  words  at  length,  and  not  abbre- 
viated, except  in  expressing  numbers  by  figures. 
or  in  such  abbreviations  as  are  most  commonl} 
used.  331 

ACCESSARY  AND  PRINCIPAL. 

By  Stat.  Westm.  I.e.  15.  those  who  are  accused 
of  the  receipt  of  thieves  or  felons,  or  of  com- 
mandment, or  of  force,  or  aid  of  felony  done, 
shall  be  replivisable.  155.  s.  53 
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And  accessaries  by  any  other  means  than  those 

.  mentioned  in  the  statute  are  within  the  equity 
of  it.  155.  8.  53 

All  accessaries  are  bailable  till  the  principal  be 
convicted  or  attainted,  if  they  be  of  good  fame 
and  reputation.  db. 

And  afterwards  upon  their  pleading  to  the  in- 
dictment, ib. 

But  accessaries  notoriously/  guilty  of  crimes  ex- 
cluded from  clergy  shall  not  be  bailed.       156 

By  31  Car.  2.  c.  2.  no  persons  charged,  on  sus- 
picion,ns  accessaries  to  petit  treason  or  felony, 
shall  be  removed  or  bailed  in  any  other  man- 
ner than  before.  ib. 

An  accessary  charged  on  an  appeal  with  his 
principal  shall  have  damages  from  the  appel- 
lant, if  the  principal  be  acquitted.     276.  s.  142 

The  same  man  may  be  charged  as  principal  and 
accessary  in  the  same  indictment  or  appeal. 

436.  c.  29 
A  man  may  be  accessary  after  the  face,  by  re- 
ceiving the  principal,  or  one  who  was  an  ac- 
cessary before.                                          ib.  s.  1 

A  man  may  be  accessary  before  by  procuring 
another  to  be  accessary  before  to  the  principal. 

ib. 

There  can  be  no  accessaries  in  high  treason  or 
trespass.  437.  s.  1 

Whatever  will  make  an  accessary  before  in  felony 
will  make  him  a  principal  in  treason  or  tres- 
pass, ib. 

If  one,  by  command  of  another,  commit  trespass, 
the  person  commanding  is  as  guilty  as  if  he 
had  actually  done  it,  ib. 

And  being  a  principal  may  be  tried  and  found 
guilty  before  the  actual  perpetrator.  ib. 

But  in  his  progress  to  conviction  he  ought  to  be 
considered  in  the  light  of  an  accessary  only. 

437.  (N)  2 
The  same  receipt  which  will  make  a  man  acces- 
sary after  the  fact  in  felony  will  make  him  a 
principal  in  high  treason.                     437.  s.  3 

Whoever  agrees  to  a  trespass  on  goods,  done  to  his 
own  use  is  a  principal  offender — but  not  in  a 
trespass  on  the  person.  ib.s.  4 

Nor  shall  a  receipt  of  a  man  who  has  committed 
an  inferior  trespass  make  such  receiver  a  prin- 
cipal. 438.  s.  4 

And  as  he  cannot  be  punished  as  principal,  he 
cannot  be  punished  as  accessary ;  for  he  must 
be  punished  as  principal,  or  not  at  all.         ib. 

But  perhaps  he  may  be  punished  for  contempt 
of  law,  in  screening  such  an  offender  from  le- 
gal process.  ,  ib. 

In  petit  treason,  and  in  all  felonies  of  death, 
there  may  be  accessaries  both  before  and 
after,  who  must  be  proceeded  against  as  such, 
and  not  as  principals.  ib.  s.  5 

There  may  be  accessaries  before,  but  not  after, 
the  fact  in  mayhem.  ib, 

Quare,  If  there  can  be  any  accessaries  in  pra- 
munire.  ib.  s.  6 

All  persons  who  assemble  with  intent  to  commit 
felony  or  trespass,  and  abet  one  another  till 
the  execution  of  that  or  any  other  felony  ;  and 
and  all  who  are  actually  present  and  abetting 
at  the  execution  thereof  are  (contrary  to  an- 


cient opinions)  principals  in  the  highest  degree. 

438 

And  in  homicide,  if  there  were  malice  in  the 
abettor,  and  none  in  the  person  who  actually 
did  the  fact,  the  abettor  would  be  guilty  of 
murder,  and  the  actual  perpetrator  of  man- 
slaughter only.  439 

It  is  not  essential  to  the  making  an  abettor  a 
principal,  that  the  person  on  whom  the  felony 
is  committed  should  be  under  any  terror  from, 
or  know  of,  the  abetment.  ib.  s.  8 

It  is  sufficient  that  the  person  who  does  the  fact 
is  encouraged  in  it  by  the  hope  of  assistance 
from  the  abettor,  whether  he  be  within  view 
of  the  fact  or  not.  439 

Therefore  in  a  combination  in  breach  of  the 
peace,  with  a  resolution  to  resist  all  opposers, 
if  a  murder  ensue,  all  are  equally  principals, 
though  at  the  time  of  the  fact,  some  of  them 
be  out  of  view.  ib. 

So  if  a  man  escapes  from  one  party  of  such  a 
combination,  and  is  robbed  by  another  parly 
of  it,  they  are  all  principals.  ib. 

So  in  burglary,  those  are  equally  principals  who 
watch  at  a  convenient  distance  from  the 
house  while  the  fact  is  committing.       ib.  s.  8 

But  in  doing  a  lauful  act,  if  murder  ensues,  the 
companions  of  the  perpetrator  shall  neither  be 
esteemed  principals  nor  accessaries.      ib.  s.  9 

So  also  where  a  bare  trespass  is  committed,  and 
one  of  the  company  be  guilty  of  larceny,  the 
rest  shall  not  be  included  in  his  guilt.  ib. 

Nor  shall  a  person  who  is  barely  present  when 
a  felony  is  committed  without  taking  any  part, 
or  shewing  assent  therein,  be  considered  as 
either  principal  or  accessary.  440.  s.  10 

But  they  may  be  punished  for  the  misdemeanour. 

440 

Wherever  a  man  procures  a  felony  to  be  com- 
mitted, and  is  absent  at  the  time,  and  no  other 
person  but  himself  can  be  adjudged  a  principal 
in  it,  he  shall  be  esteemed  as  much  a  princi- 
pal as  if  he  were  present.  ib.  s.  11 

No  one  can  be  punished  as  a  felon  but  either  as 
ptincipalor  as  accessary;  and  where  the  pro- 
curer of  a  felony  cannot  be  punished  as  an  ac- 
cessary, because  there  is  no  other  to  whom  fie  can 
be  an  accessary,  he  must  be  punished  as  a 
principal,  or  not  at  all.  ib. 

If  a  man  persuade  another  to  drink  poison,  and 
he  drink  it  in  his  absence,  or  if  he  deliver  it  to 
a  third  person  who  administers  it  innocently 
in  his  absence;  or  if  he  incite  a  madman  to 
kill  another,  and  he  does  it  in  his  absence ; 
yet  the  persuader,  deliverer,  or  inciter,  is 
a  principal  as  much  as  if  he  had  been  present 
when  it  was  done.  440 

And  so  also  are  those  who  were  present  when 
the  poison  was  infused,  consenting  to  the 
design.  ib. 

But  abettors  absent  at  the  infusion  are  accessa- 
ries only.  ib. 

And  if  the  person  administering  know  it  to  be 
poison  he  is  a  principal,  and  the  person  who 
knowingly  gave  it  to  him  to  be  administered 


is  an  accessary. 


ib. 


By  3  Hen.  7.  c.  2.  all  who  are  concerned  in  the 

felony 
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felony  of  forcibly  taking  away  a  woman  shall 
be  deemed  principals.  440  s.  12 

Where  a  statute  ordains,  that  those  guilty  of  the 
offence  shall  be  traitors  or  felons,  it  makes,  by 
necessary  implication,  all  the  procurers  and 
abettors  of  it  principals  or  accessaries  before, 
upon  the  same  circumstances  which  will  make 
them  such  at  common  law.  441 

Therefore  those  who  procure  the  clipping  of  the 
coin,  so  as  to  make  them  principals  at  com- 
mon law,  shall  also  be  adjudged  principals 
under  the  statute.  ih. 

So  also  those  who  abet  petit  treason,  rape,  bug- 
gery, or  any  felony  by  statute,  shall  be  ad- 
judged principals  n  present,  and  accessaries  if 
absent,  m  the  same  manner  as  in  felonies  at 
common  law,  unles  the  statute  otherwise  ex- 
pressly provide.  ib. 

Where  a  statute  makes  any  offence  treason  or 
felony,  it  involves  the  receiver  of  the  offender 
in  the  same  guilt  with  himself,  in  the  same 
manner  as  in  treason  and  felony  at  common 
law,  unless  there  is  some  express  provision  to 
the  contrary.  ib.  s.  14 

The  knowing  receiver  of  an  offender  may  pro- 
perly be  said  to  be  a  partaker  in  his  guilt,     ib. 

And  the  crime  is  determined  by  the  rules  of  law 
in  other  cases  of  like  nature.  442 

A  statute  by  expressing  accessaries  before  does 
not  necessarily  exclude  accessaries  after,     ib. 

It  is  an  uncontroverted  rule  of  law,  that  the 
offence  of  the  accessary  can  never  rise  higher 
than  that  of  the  principal.  ib.  s.  15 

Therefore  if  a  wife  or  servant  cause  a  stranger 
to  murder  the  husband  or  master,  and  are  ab- 
sent, they  are  not  accessaries  to  the  petit  trea- 
son, but  to  the  murder  only  :  because  the  of- 
fence of  the  principal  is  but  murder.  ib. 

But  if  present,  they  will  be  guilty  of  the  treason, 
and  the  stranger  of  murder.  ib. 

An  accessary  before  the  fact  is  he  who  com- 
mands, or  perhaps  assents  to,  if  such  assent 
abet,  the  felonious  design  of  another,  but  is 
so  far  absent  when  he  actually  commits  it, 
that  the  perpetrator  could  not  hope  for  any 
assistance  from  him  in  committing  the  in- 
tended felony,  or  in  any  other  which  shall 
happen  in  consequence  of  it.  ib.  s.  16 

But  if  such  abettor  expressly  retract  and  coun- 
termand his  counsel  or  assent,  before  the 
felony  is  actually  committed,  he  shall  not  be 
considered  an  accessary  to  it.  ib. 

And  in  the  indictment  he  need  not  be  especially 
charged,  but  only  quod  felonict,  SfC.  abettavit, 
incitavit,  et  procuravit,  S^x.  443.  s.  17 

And  the  same  general  allegation  is  sufficient  in 
setting  forth  the  aid  given  to  a  felon  by  those 
who  are  principals  by  being  present  at  a 
felony,  and  also  as  to  accessaries  after.        ib. 

If  a  man  advise  a  woman  to  destroy  a  child 
enseint,  and  after  its  birth  she  does  it  in  pur- 
suance of  such  advice,  he  is  an  accessary. 

ib.  s.  18 

If  one  command  another  to  beat  a  man,  and  he 
beat  him  accordingly  in  such  a  manner  that  he 
dies  thereof,  the  commander  is  accessary 
before  to  the  death.  ib. 


If  one  command  another  to  rob  or  bum  the 
house  of  a  man,  and  in  so  doing  he  kill  him, 
or  burn  the  house  of  another,  the  commander 
is  as  much  an  accessary  to  the  subsequent 
felony,  as  to  that  which  he  directly  com- 
manded. 443 

So  if  I  command  a  man  to  rob  another,  and  he 
kill  him  in  the  attempt,  without  robbing  him, 
I  am  an  accessary.  ib. 

But  if  I  direct^,  to  poison  JB.  but  B.  gives  part 
of  the  poison  to  C.  I  am  not  an  accessary  to 
the  death  of  C.  ib. 

And  quare,  if  upon  any  unlawful  act  commanded 
by  another,  and  executed  pursuant  to  such 
command,  and  a  felony  ensues,  whether  the 
commander  is  not  accessary  thereto,     ib.  s.  19 

If  the  felony  committed  be  substantially  the 
same  with  the  felony  commanded,  variance 
only  in  circumstance,  as  of  time,  place,  &c. 
the  commander  is  certainly  accessary. 

ib.  s.  20 

But  if  the  command  be  to  commit  one  kind  of 
felony,  and  the  person  commanded  commit  a 
felony  of  quite  a  different  nature,  the  com- 
mander is  not  an  accessary,  because  the  act 
done  substantially  varies  from  that  com- 
manded. 444.  s.  21 

Yet  if  the  person  meaning  to  execute  the  felony 
commanded,  and  under  a  mistake  commit 
a  different  felony,  in  this  case  the  commander 
is  accessary.  ib.  s.  22 

Whoever  conceals  a  felony  intended  is  guilty  ot" 
misprision,  but  is  not  an  accessary,     ib.  s,  23 

No  one  can  be  punished  as  accessary  to  homi- 
cide per  infoi'tuniujn  or  se  defendendo,  because 
they  are  not  felonies.  ib.  s.  24- 

Therefore,  on  an  indictment  for  murder,  if  the 
principal  be  found  guilty  only  per  infortunium, 
4-c.  the  accessaries  must  be  discharged  of 
course.  ih. 

So  also  accessaries  before,  where  the  principal  is 
found  guilty  of  manslaughter.  444 

Before  11  and  12  Will.  3.  c.  7.  accessaries  to 
piracy  were  not  within  28  Hen.  8.     445.  s.  25 

Any  assistance  given  to  a  known  felon,  so  as  to 
intercept  the  ends  of  justice,  will  make  the 
offender  an  accessary  after  the  fact.     ib.  s.  26 

Instances  given  of  this  effect.  ib. 

Whether  rescuing,  suffering  the  escape,  or  pre- 
venting the  apprehension  of  a  felon,  will  make 
an  accessary  after.  ib.  s.  27 

Whether  the  bare  receiving  of  a  felon  is  suffi- 
cient for  this  purpose.  446 

It  is  said,  relieving  by  money  or  victuals,  with- 
out receiving,  will  constitute  an  accessary  af- 
ter, especially  if  it  prevents  his  being  taken. 

446.  5.  28 

Receiving  a  felon  under  bail  will  not  make  an 
accessary ;  for  the  trial  is  not  hindered  by  it. 

ib.  s.  29 

Soliciting  the  release  of  a  felon,  teaching  him  to 
read,  labouring  the  king's  witnesses,  suffering 
his  escape  without  arresting  him,  or  barely 
concealing  his  felony,  are  not  acts  which  will 
make  an  accessary  after.  447 

Nor  at  common  law  receiving  the  stolen  goods, 
nor  retaking  stolen  goods  not  to  prosecute, 

nor 
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iior  taking  any  other  reward,  unless  the  of- 
fender received  the  thief.  447 

But  by  3  and  4.  Will,  and  Mary,  c.  9.  and  5 
Anne,  c.  31.  receivers  of  stolen  goods  shall  be 
deemed  accessaries  after  ih. 

By  1  Anne,  c.  9.  such  offenders  may  be  prose- 
cuted for  a  misdemeanour  before  the  principal 
is  convicted.  ib. 

Whether  the  receipt  of  a  felon  pardoned,  but 
liable  to  an  appeal,  will  make  an  accessary. 

447.  s.  31 

The  receiver  must  have  notice,  either  express  or 
implied,  of  the  felony.  ih.  s.  32 

How  far  this  notice  shall  be  implied.        ih.  s  33 

A.  wife  cannot  be  an  accessary  by  any  receipt  of 
her  husband.  448.  s.  34 

[fa  wife  procure  her  husband  to  commit  felony, 
it  makes  her  an  accessary  before.  448 

No  other  relation  but  man  and  wife  will  exempt 
the  receiver  from  being  an  accessary.  ih. 

The  reception  of  one  who  becomes  a  felon  ex 
post  facto  will  not  make  an  accessary,  although 
the  cause  of  the  felony  be  committed  before. 

ih.  s.  35 

[f  the  principal  be  acquitted,  the  accessary  shall 
not  be  arraigned.  449-  s.  36 

ifhe  exigent  shall  not  be  awarded  against  the  ac- 
cessary until  the  principal  be  attainted. 

ih.  s.  38 

irhe  attainder  of  the  principal  at  the  king's  suit 
will  not  help  the  trial  of  an  accessary  in  an 
appeal.  ih.  s.  39 

irhe  attainder  of  the  principal  in  one  felony  will 
not  affect  an  accessary  to  another.  ih. 

iBut  the  reversal  of  the  attainder  of  the  principal 
ipso  facto  reverses  the  attainder  of  the  acces- 
sary, ih 

Where  the  attainder  of  the  principal  is  prevented 
by  his  death,  &c.  &c.  &c.  the  accessary  shall 
not  be  arraigned.  450.  s.  41 

{3ut  after  the  priucyjal  is  attainted,  neither  his 
death,  nor  any  other  subsequent  event,  will 
avail  the  accessary.  ih.  s.  42 

*By  1  Anne,  c.  9.  where  any  principal  shall 
be  convicted,  or  stand  mute,  or  challenge 
above  twenty,  the  accessary  before  and  after 
may  be  proceeded  against,  though  the  princi- 
pal be  afterwards  admitted  to  clergy,  par- 
doned, or  otherwise  delivered  before  attainder. 

ih.  s.  43 

Receivers  of  stolen  goods  may  be  prosecuted  for 
a  misdemeanour,  though  the  principal  be  not 
convicted.  450 

iBut  this  shall  exempt  the  offender  from  punish- 
ment as  accessary,  if  the  principal  shall  be 
afterwards  convicted.  451 

9y  5  Ann.  c.  31.  if  any  such  principal  can- 
not be  takeny  such  receiver  may  be  prosecuted, 

ih. 
It  is  in  the  election  of  the  prosecutor  to  indict 
for  the  misdemeanour  immediately,  or  wait 
for  the  trial,  &c.  of  the  principal,  and  then 
proceed  for  the  felony.  451 .  (N) 

3y  22  Geo.  3.  c.  58.  where  the  principal  has  not 
been  convicted  of  grand  larceny,  or  some 
greater  offence,  receivers  of  any  goods,  except 
lead,  iron,  copper,  brass,  bell  metal,  and  sol 


der,  may  be  prosecuted  for  a  misdemeanour, 
although  the  principal  may  be  not  convicted, 
and  whether  he  be  amenable  to  justice  or  not. 

451 

By  3  Geo.  4.  c.  24.  s.  3.  the  receivers  of  bank 
notes,  &c.  shall  be  tried  before  principal  con- 
victed; and  where  receipt  of  goods  and  chat- 
tels is  felony,  the  receiver  may  be  tried  for 
felony  before  principal  convicted.  452 

By  sect.  4.  those  who  procure  and  counsel  the 
commission  of  any  robbery,  burglary,  or  grand 
larceny,  may  be  tried  for  misdemeanour,     ib. 

QiiarCf  If  by  the  common  law  the  accessary  may 
not  be  arraigned,  though  he  cannot  be  tried 
before  the  principal  be  convicted,  unless  he 
desires  it  himself.  451  s.  45 

Whether  a  person  charged  as  accessary  to  more 
than  one  principal  may  be  tried  before  all  of 
them  have  appeared.  453.  s.  46 

If  there  be  several  principals,  and  a  person  be 
charged  as  accessary  to  one  of  them  only,  he 
may  be  tried,  though  the  other  principals  do 
not  appear.  ib. 

If  the  principal  and  accessary  appear,  and  plead, 
they  may  be  both  tried  by  the  same  inquest. 

ih.  s.  47 

The  guilt  of  the  principal  must  be  first  establish- 
ed, ib.  s.  47 

If  the  principal  plead  in  abatement,  the  acces- 
sary need  not  answer  till  it  is  determined.  454 

The  accessary  may  enter  into  the  full  defence  of 
his  principal,  where  they  are  tried  together. 

ib.  (N)  1 

If  the  accessary  be  tried  alone,  and  it  shall  mani- 
festly  appear  that  the  principal  was  not  guilty, 
he  shall  be  discharged.  ib. 

Whether  tfie  hare  production  of  the  record  of  the 
conviction  of  the  principal  is  sufficient  proof 
to  put  the  accessary  upon  his  defence.         ib. 

In  what  manner  the  accessary  shall  be  tried, 
where  the  offence  arises  in  a  different  county 
from  that  of  the  principal.  ib. 

By  2  &  3  Edw,  6.  c.  24.  an  apjyeal  for  murder 
may  be  brought  against  both  principals  and 
accessaries  in  the  county  where  the  party  shall 
die.  455.  s.  49 

An  indictment  for  murder  or  felony  may  be 
brought  against  accessaries  in  the  county 
where  they  commit  the  offence.  ib. 

And  as  a  ground  for  proceeding,  the  Court  shall 
write  to  the  county  where  the  principal  was 
tried,  for  a  certificate  of  the  fate  of  such  prin- 
cipal, ib. 

On  the  trial  of  an  accessary  on  this  statute,  the 
indictment  must  expressly  recite  that  the  prin- 
cipal did  the  felony  in  the  other  county. 

456.  s.  51 

The  court  of  king's  bench,  and  the  court  of  the 
lord  high  steward,  are  within  the  provision  of 
the  statute  of  Edw.  6.  although  not  named 
therein:  the  reason  of  it.  ib. 

In  whatybrm  the  justices  shall  write  for  the  cer- 
tificate of  the  principal's  attainder,     ih.  s.  53 

In  what  manner,  and  under  what  circumstances, 
it  is  advisable  for  the  king's  bench  to  send^or 
the  record  itself  relating  to  the  principal  by 
special  writ.  ib.  s.  54 

The 
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The  probable  consequences  of  removing  it  by 
certiorari.  457 

By  2  Geo.  2.  c.  21.  where  a  person  shall  be 
stricken  or  poisoned  at  sea,  or  abroad,  and 
die  in  England,  and,  e  coni;e7-so,  principals  and 
accessaries,  may  be  tried  in  the  county  where 
either  the  stroke,  poisoning,  or  death  shall 
happen.  i^- 

A  statute  excluding  principals  from  clergy  doth 
not  thereby  exclude  the  accessaries  before  or 
after.  477.  s.  26 

Nor  doth  a  statute  excluding  accessaries  thereby 
exclude  principals.  477 

Where  a  statute  excludes  those  who  shall  be 
found  guilty  J  ^c.  accessaries  are  not  included. 

ih. 

For  the  cases  in  which  accessaries  both  before 
and  after  are  excluded  from  the  benefit  of 
clergy,  'vide  the  Index  to  the  First  Book, 
"  Felonies  without  Clergy,"  and 

ACCOMPLICES. 

How  justices  of  gaol-delivery  may  receive  an 
appeal  against  accomplices  out  of  prison. 

34.  s.  5 

In  analogy  to  the  law  of  approvement,  an  ac- 
complice may  entitle  himself  to  a  recommen- 
dation to  mercy,  by  making  a  confession,  and 
being  admitted  an  evidence  for  the  crown. 

532.  (N)  3 

But  an  accomplice  giving  evidence  is  not  enti- 
tled to  a  pardon  of  right.  ih. 

An  accomphce  may  be  admitted  as  an  evidence 
notwithstanding '  he  has  confessed  himself 
guilty  of  the  same  crime,  if  he  have  not  been 
mdictcd  for  it.  603.  s.  90 

Accomplices  indicted  are  good  witnesses  for  the 
king  until  they  are  convicted.  ih.  s.  91 

The  unsupported  evidence  of  accomplices  is  suf- 
ficient to  convict  a  prisoner.  ih.  s.  92 

Whether  the  evidence  of  an  accomplice  should 
be  received  till  some  unpolluted  evidence  has 
been  given  to  affect  the  prisoner.  ih. 

ACCORD  AND  SATISFACTION. 

An  appeal  of  mayhem  may  be  barred  either  by 
arbitrament,  or  an  accord  with  satisfaction 
executed.  229 

ACCUSATION. 

When  a  person  is  brought  before  a  justice  of 
peace  upon  an  accusation  of  treason  or  felony 
he  must  be  either  bailed  or  committed,  unless 
no  crime  appear,  or  the  suspicion  be  ground- 
less. 138 

An  indictment  is  an  accusation  at  the  suit  of  the 
king.  287 

The  number  of  accusers  necessary  to  high  trea- 
son. 350 

ACTION. 

An  appeal  is  a  personal  action,  and  dies  with 
the  person.  236 

ACTION  POPULAR. 

See  Information. 


ACQUITTAL. 

See  Autrefois  Acquit. 

What  is  such  an  acquittal  as  will  entitle  the  ap- 
pellee to  his  damages.  273 

By  3  Hen.  7.  c.  1.  if  either  principal  or  acces- 
sary be  acquitted  on  an^  indictment  of  mur- 
der, the  court  may  remit  him  to  prison,  or 
bail  him,  at  their  discretion,  till  the  year  and 
day  is  passed.  148.  s.  35 

How  far  an  acquittal  on  a  qui  tarn  action  or  in- 
formation may  be  pleaded  in  bar  to  another 
suit.  383 

ADDITIONS. 

By  the  common  law  no  addition  in  an  appeal 
was  necessary  except  the  christian  and  sur- 
name, unless  the  party  was  knighted  or  o) 
higher  degree.  260.  s.  104 

In  which  case  the  title  was  to  be  added  to  the 
names.  ib. 

But  of  the  degree  of  nobility  the  ritle  ought  to 
supply  the  place  of  tlie  surname.  ib 

But  by  1  Edw.  6.  c.  7.  if  qny  plaintiff,  pending 
any  action,  shall  be  made  noble,  or  a  bishop, 
knight,  justice,  or  serjeant,  the  suit  shall  not 
abate  for  want  of  the  proper  addition.         ib 

The  dignity  of  a  baronet  is  not  within  this  sta- 
tute, ib 

By  1  Hen.  5.  c.  5.  in  every  original  writ  of  ac- 
tions personal,  apf)eals,  and  indictments,  ir 
which  the  exige7it  shall  be  awarded,  additions 
shall  be  made  to  the  names  of  the  defendants 
of  their  estate,  or  degree,  or  mysteiy,  and  o! 
their  terms,  places,  and  counties,  or  otherwise 
all  outlawry  thereon  shall  be  void,  and  tht 
process  abated.  ib 

Where  there  are  several  defendants,  it  is  safest 
to  apply  the  additions  to  each  of  their  names 

261.  s.  loe 

Where  a  father  has  the  same  name  and  additior 
with  a  defendant  son,  the  word  puisne  musi 
be  added  to  the  other  additions.  ib 

But  where  a  father  is  defendant,  there  is  no  need 
of  the  sur-addition  eigne.  ib 

Nor  is  puisne  a  necessary  addition  to  a  son  ih 

■  custodia  mareschallij  unless  the  father  be  sc 
likewise.  t^ 

In  the  addirion  of  the  estate  or  degree,  that 
which  the  defendant  hath  at  the  time  of  the 
writ  must  be  shewn.  ih.  s.  107 

But  in  the  addition  of  place,  "  late  of  such  a 
place"  is  sufficient.  »^ 

If  the  antecedent  to  which  the  addition  of  de- 
gree, &c.  refers  is  not  the  defendant,  it  is  in- 
"ficient.  ib.  s.  lOe 

An  Irish  bishop  may  be  described  by  his  Irish 
bishopric.  ,  ib.  s.  lOf 

But  a  description  of  temporal  dignity  in  Ireland 
or  any  other  nation  besides  our  own,  is  insuf 
ficient,  because  no  such  dignity  can  be  highei 
here  than  the  title  esquire.  26^^ 

The  degree  of  serjeant  at  law  is  a  good  addition 
^  -^  ib.  s.iU 

But  quare  if  a  degree  in  either  university  be  so 

ib 

A  doctor  in  divinity  may  have  the  addition  o 

clerk  *^ 

clerK.  ^^^ 
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The  general  rule  is,  that  the  most  worthy  addi 
tion  shall  be  used.  262.  s.  110 

Yeoman  and  labourer  are  good  additionsyor  a 
man.  i6.  s.  Ill 

So  widow,  single  woman,  wife,  spinster,  are  good 
additions  for  women.  ib. 

But  burgess,  citizen,  servant,  are  too  general, 
and  not  good  additions  either  to  a  man  or 
woman.  ib.  s.  112 

How  the  Mystery  of  the  defendant  shall  be  add- 
ed to  his  name.  i6.  s.  113 

Mystery  includes  all  lawful  arts,  trades  or  oc- 
cupations; and  a  defendant,  under  the  de- 
gree of  gentleman,  having  divers,  may  be 
named  by  any  of  them.  ib. 

jrood  additions  of  this  kind  enumerated. 

262,  263 

Maintainer,  extortioner,  vagabond,  and  such 
like,  are  insufficient.  263.  s.  115 

The  additions  of  farmer,  instead  of  husbandman, 
or  chamberlain,  butler,  or  groom,  &c.  seem 
insufficient.  ib.  s.  115,  116 

.3ut  hostler  is  a  good  addition  for  one  who  keeps 
an  inn,  &c.  though  he  may  be  sued,  &c.  by 
the  addition  of  labourer.  ib.  s.  117 

How  the  Place  shall  be  added  to  the  name. 

ib.  s.  118 

f  a  defendant  be  named  of  A.  late  of  B  it  is 
sufficient  to  prove  either  addition,     ib,  s.  119 

t  is  sufficient  to  name  a  defendant  of  a  city 
which  is  a  county  of  itself,  without  more. 

i6.  s.  120 

5ut  not  by  words  which  import  residence  in  the 
town  only.  264 

md  if  the  town  be  not  a  county  of  itself,  the 
addition  must  shew  in  what  county  it  lies.  ib. 
0  if  a  man  be  named  of  a  parish  which  con- 
tains more  towns,  the  town  must  be  shewn  .ib. 
>ut  it  shall  be  intended  to  contain  only  one 
town,  unless  the  contrary  be  shewn.  ib. 

f  there  be  two  towns  in  a  county  of  the  same 
principal  name,  but  differently  distinguished, 
and  the  addition  be  only  of  the  principal,  the 
defendant  may  plead  there  are  two  towns  of 
that  name.  ib.  s.  121 

f  a  defendant  live  in  a  hamlet  of  a  different 
name  to  the  town,  the  hamlet  should  be 
named.  ib.  122 

fa  defendant  live  in  a  place  known  by  a  special 
name  out  of  any  town  or  hamlet,  he  may  be 
well  named  of  that  place.  ib.  s.  123 

he  habitation  of  the  wife  is  implied  in  the  ad- 
dition of  the  husband.  t6.  s.  124 

ow  A  Defective  Addition  may  be  cured. 

265.  s.  125 
the  defendant  appear  and  plead,  he  cannot 
afterwards  take  advantage  of  the  defect  of  the 
addition.  ib. 

Sid  quarcy  if  the  bare  appearance  does  not  cure 
this  defect.  ib. 

:  seems,  from  the  case  of  Reve  v.  Trundel,  that 
it  will  not.  ib 

he  statute  1  Hen.  5.  c.  5.  concerning  addi- 
tions, extends  as  well  to  indictments  as  ap- 
peals. ,  318.  s.  70 
is  a  fatjd  fault  to  apply  such  addition  to  the 
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name  which  comes  under  the  alias  dictus  only, 

and  not  to  the  first  name.  318.  s.  70 

But  it  is  not  material  whether  any  name  bo  put 

to  the  alias  dictus,  or  not.  t^. 

Out  to  omit  the  addition  to  the  first  name  of  one 

defendant  makes  the  indictment  vicious  as  to 

all.  ib. 

ADMIRAL. 

See  Indictment.    Piracy. 

ADTUNC  ET  IBIDEM. 

In  appeal  of  death,  it  must  be  alleged  that  he 
struck  the  deceased  adtunc  et  ibidem.         253 

How  far  these  words  are  necessary  in  charging 
an  abettor.  254 

ADJOURNMENT. 

Holding  a  session  of  oyer  and  terminer  without 
adjournment  is  a  determination  of  the  com- 
mission, if  its  continuance  be  indefinite.     20. 

8.7. 

As  where  pro  hoc  vice ;  but  where  quamdiu  nobis 

placuerit,  it  does  not  necessarily  require  any 

adjournment.  20 

An  adjournment  without  the  authority  of  the 

majority  of  the  Commissioners  is  void.  ib.s.  7 

In  what  form  such  adjournment  shall  be  made. 

22.  s.  15 
AFFEERMENT. 

See  Amercement. 

The  manner  in  which  an  amercement  shall  be 
affeered.  94.  s.  19 

AFFRAY. 

How  far  the  court  leet  may  amerce  an  affrayer 

94.  s.  17 

Of  the  constable's  power  over  affirays,     129.  s.  8 

In  what  cases  a  "constable  may  break  doors  to 
suppress  an  affi'ay  136.  s.  8 

The  steward  of  a  court  leet  may  bind  any  per- 
son in  recognizance  of  the  peace  who  shall 
make  an  affi-ay  in  his  presence  5.  s.  15 

AID. 

See  Clergy. 

ALIAS  CAPIAS. 
See  Capias,  Process. 

AMENDMENT. 

The  8  Hen.  6.  c.  12.  is  the  principal  statute  of 
amendment  267.  s.  129 

Appeals  are  excepted  out  of  this  statute  ib. 

No  writ  or  bill  of  appeal  is  amendable  for  false 
Latin,  omission  of  a  word  or  letter,  or  other 
defect  or  variance  from  the  proper  legal  form, 
where  the  king  is  a  party.  i^- 

But  quaere  if  such  defects  arise  from  the  negli- 
gence of  the  cursitor  or  other  officer.  i^- 

A  misprision  of  the  count,  either  in  appeal  or 
other  action,  before  it  is  entered  on  the  record. 

ib. 

A  mistake  in  laying  the  fact  in  an  improper  visrje 
has  been  amended.  '     ^  .  'y- 

And  after  the  count  is  entered,  a  variance  in  it 

from  the  writ,  if  a  mere  misprision,  may  be 

amended  by  it.  *f* 

No 
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No  criminal  prosecution  whatsoever  is  within 
any  of  the  statutes  of  amendment.  336 

In  what  cases  criminal  proceedings  may  be 
amended  by  common  law.  ib. 

AMERCEMENT. 

The  gaoler  or  township  shall  be  amerced  for 
suffering  a  dead  body  in  prison  to  be  interred 
or  to  putrefy  before  the  coroner  has  sat  upon 
it.  80 

In  what  cases  the  sheriff  in  his  torn  ought  to 
award  an  amercement.  94.  s.  17 

In  what  manner  such  amercement  is  to  be 
awarded  and  affeered.  94 

How  such  amercements  are  to  be  recovered. 

95  to  97 

How  jurors  shall  be  amerced  for  non-appear- 
ance. 212 

If  a  judge  amerces  a  clergyman  according  to  his 
spiritual  benefice,  or  if  the  tenants  of  a 
manor  assess  an  amercement  without  any  af- 
feerment,  they  are  punishable  by  attachment. 

218 

An  infant  can  in  no  case  be  amerced.  281 

In  what  cases  persons  shall  be  amerced  for  a 
false  appeal.  ib. 

If  death  happen  in  consequence  of  a  bridge  be 
ing  out  of  repair,  the  township  shall  be 
amerced.  81.  s.  28 

AMICUS  CURLE. 

An  amicus  curia  may  inform  the  court  of  any 
defect  apparent  on  the  face  of  the  record. 

467.  s.  4 

Amiens  curia  permitted  to  interpose  on  an  in- 
dictment of  death.  555.  s.  7 

ANATOMIZING. 

See  Execution. 

ANGLICE. 
See  Indictment. 

APPEAL. 
See  Indictment.     Coroner. 

Appeal,  the  proceeding  by,  aboHshed  by  st.  59 
Geo.  3.  c.  46.  223.  (N)  1 

Appeals  are  either  by  an  innocent  person  or  by 
an  approver.  224 

An  appeal  by  an  innocent  person  is  the  party's 
private  action  for  the  crown  in  respect  of  the 
public  offence.  ib 

An  appeal  may  be  brought  either  by  writ  or  by 
bill.  ib 

The  writ  is  original  out  of  chancery,  and  re- 
turnable in  the  king's  bench  only,  ib.  s.  2 

The  bill  must  contain  greater  certainty  than  the 
writ,  and  is  in  lieu  of  both  writ  and  declara- 
tion, ib.  s.  3 

An  appeal  may  be  sued  by  bill  in  the  king's 
bench  against  any  "one  in  in  cmtodid  mares- 
challi.  ib.  s.  4 

If  the  appellee  be  arraigned  and  tried  the  same 
term,  the  bill  need  not  be  filed.  ib. 

If  he  appear  upon  a  void,  or  a  voidable  writ,  he 
may  be  coramittsd  and  proceeded  against  by 
bill.  ib. 


A  bill  of  appeal  may  be  commenced  before  jus- 
tices in  eyre.  224.  s^  5 

Or  before  justices  specially  assigned.     225.  s.  6 

Justices  of  gaol-delivery  may  receive  a  bill  of 
appeal  against  a  prisoner  in  the  gaol  they  are 
commissioned  to  deliver,  or  whom  they  have 
bailed,  not  mainprized.  ib.  s.  7 

So  if  part  of  the  accomplices  only  be  in  the  gaol, 
they  may  try  them  on  the  bill,  and  afterwards 
remove  it  into  the  king's  bench  to  proceed 
against  the  others.  ih. 

And  justices  of  assize  may  receive  bills  in  the 
same  manner  as  justices    of   gaol-delivery. 

ib. 

But  it  seems  justices  of  peace  have  no  such 
power.  ib.  s.  9 

But  an  appeal  by  bill  may  be  commenced  be- 
fore the  sheriff  or  coroner,  and  removed  by 
certiorari  into  the  king's  bench.  ib.  s.  10 

But  then  the  appellee  shall  be  arraigned  de 
novo,  not  declared  against  in  custodid  mares- 
challi,  and  he  may  sue  out  a  scire  facias  for 
the  appellant  to  appear,  if  he  does  not  appear 
gratis,  and  on  default  nonsuit  him.     ib.  (N)2 

By  1  Hen  4.  c.  14.  appeals  of  things  done  oat 
of  the  realm  may  be  tried  before  the  constable 
and  marshal.  226.  s.  11 

Therefore- the  wife  or  heir  may  appeal  before 
them  for  death  in  a  foreign  realm  by  the 
king's  subjects.  ib.  s.  12 

But  as  they  proceed  by  the  civil  law,  their  sen- 
tence cannot  corrupt  the  blood.  ib. 

If  a  man  die  in  England  of  a  wound  received 
abroad,  he  may,  by  force  of  1  Hen.  4.  be  ap- 
pealed before  the  constable  and  marshal. 

226.  s.  13 

And  now  by  2  Geo.  2.  c.  21.  it  may  be  tried  by 
the  common  law.     -  ib. 

But  by  said  1  Hen.  4.  no  appeals  shall  be  pur- 
sued in  parhament.  226.  s.  14 

Appeals  are  either  capital  or  not  capital.        ib. 

But  appeals  de  pace,  de  plagis,  de  imprisonamento, 
and  mayhem,  are  now  become  obsolete. 

ib.  s.  15 

An  appeal  of  mayhem  cannot  be  maintained  un- 
less the  injury  is  done  with  an  evil  intention, 
but  the  offender  is  liable  in  damages.         227 

The  word  mayliemhavit  essential  in  every  appeal 
of  mayhem.        -  ib. 

And  the  offence  must  be  laid  to  be  done  felo- 
nice.  ib-  s.  18 

The  party  hurt  may  proceed  against  abettors 
either  as  principals  or  as  accessaries,  ib.  s.  19 

But  mayhem  and  battery  cannot  be  joined  in  the 
same  writ.  ib-  s.  20 

Nor  can  an  appeal  of  mayhem  be  pleaded  in  bar 
to  trespass  for  the  battery.  228.  s.  22 

But  a  recovery  in  trespass  may  be  pleaded  in  bar 
to  the  appeal,  unless  the  7naim  has  been  occa- 
sioned by  reason  of  the  wound  subsequent  to 
the  action.  i"- 

Son  assault  demesne  a  good  bar  to  appeal  of  may- 
hem, ib-  s-  23 

A  maim  laid  in  one  place  may  be  justified  in 
another.  2^9 

Defence  of  possessions  is  no  justification  in  mam. 

ib. 
And 
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And  the  son  assault  and  justification  must  be 

specially  pleaded.  220 

\n  appeal  of  mayhem  may  be  barred  by  a  plea 

of  accord  and  satisfaction.  ib.  s.  24 

A  general  release  may  be  pleaded  in  bar  to  maim 

ib.  s.  25 
A   nonsuit   in   an  appeal   of  mayhem  may  be 
pleaded  in  bar  to  another  suit  for  the  same  of- 
fence, ih 
But  it  cannot  be  pleaded  in  bar  to  an  action  for 
the  battery  which  accompanied  the  maim.  ib. 

s.  26 

And  the  defendant  must  have  appeared,  or  the 

£       nonsuit  will  be  no  bar  to  the  maim  itself*  230 

s.  2G 
-An  appeal  of  maim  may  be  tried  by  the  view.  ib. 

s.  27 

And  if  doubtful  they  may  impanel  able  physi- 

'^      cians  to  inform  them.  ib. 

But  the  Court  cannot  proceed  upon  view  except 

the  defendant  pray  it.  ib. 

And  even   then  they  may  try  it  by  jury,  and 

order  the  jurors  to  take  the  view.  ib. 

Therefore  the  plaintiff  must  personally  appear: 

and  if  decided  on  view,  it  is  peremptory,      ib. 

The  defendant  may  wage  battle  in  appeal  of 

maim.  ib.  s.  28 

Capital  Appeals  are  either  of  Treason  or  Felony. 

ib. 

Appeals  of  treason   are  taken  away  from  the 

common  law  courts  of  the  realm;  they  may 

be  brought  before  the  constable  and  marshal. 

ib.  s.  29 

Appeals  of  Felony  are  either  of  death,  larceny, 

rape,  or  arson.  231 

Who  max-  bring  Appeal.  231.  s.  30. 

Infancy,  age,  or  imbecility,  is  no  objection,     ib. 

Therefore,  in  appeal,  the  parol  of  an  infant  for 
nonage  shall  not  demur.  232 

But  he  must  prosecute  by  guardian,  and  is  bound 
by  his  laches.  ib. 

But  the  guardian  shall  not  persevere  in  an  ap- 
peal against  the  inclination  of  his  ward.       ib. 

By  Magna  Charta  a  woman  cannot  appeal  any 
one  for  death,  except  that  of  her  husband. — 
But  she  may  prosecute  any  other  appeal.  232. 

s.  31 

An  ideot,  a  person  deaf  and  dumb,  one  attainted 
of  felony,  an  outlaw,  cannot  bring  any  appeal. 

232 

Of  an  Appeal  of  Death.  ib.  s.  33 

It  must  be  sued  within  a  year  and  a  day  from 
the  day  on  which  the  death  happen,  and  not 
from  the  time  the  wound  was  given      ib.  s.  33 

Against  the  receiver  of  an  appellee,  the  time 
shall  be  computed  from  the  receipt.  233 

And  in  both  cases  the  day  shall  be  taken  from 
the  beginning  of  it,  and  not  from  the  precise 
minute  or  hour  on  which  the  death  or  receipt 
happened.  ih.  s.  34 

An  appeal  is  a  local  action,  and  cannot  be 
brought  in  a  foreign  county.  ib.  s.  35 

By  2  and  3  Edw.  6.  c.  24.  it  may  be  tried  by  a 
jury  of  the  county  where  the  death  shall  happen, 
although  the  zoound  may  have  been  given  in  a 
foreign  county.  ib. 

X  X  2 


In  an  Appeal  ay  a  Wife,  she  must  exculpate 
herself  from  the  death,  and  prove  the  fact  of 
marriage.  234.  s.  36 

Therefore  ne  ungues  accouple,8cc.  is  a  good  plea, 
and  may  be  tried  by  certificate.  ib. 

The  appeal  may  allege  inter  brachia  sua  inter- 
fecti  et  non  aider,  and  then  a  voidable  sentence 
of  divorce  is  a  good  plea  in  bar.      Sed  quare. 

ib. 

A  wife  may  appeal,  notwithstanding  she  has 
forfeited  her  dower  by  her  husband's  attainder 
for  treason.  ib.  s.  37 

So  also  she  may  appeal  his  death,  although  she 
had  eloped  from  him.  ib. 

If  the  widow  marries,  pending  her  appeal,  the 
appeal  is  gone.  ib.  s.  38 

If  she  marry  after  judgment,  she  cannot  pray 
execution.  ib. 

But  in  this  case  the  appellee  must  obtain  the 
king's  pardon.  ib. 

For  although  he  cannot  he  indicted, being  already 
attainted,  yet  the  Court  ex  officio  or  at  the 
kings  demand,  may  award  execution  ib. 

An  Appeal  by  the  Heir  cannot  be  brought  if 
the  deceased  had  a  wife  living,  and  innocent 
of  the  fact  at  the  time  of  the  death.  235.  s.  39 

But  if  the  wife  partake  of  the  guilt,  the  heir  may 
bring  an  appeal  against  her,  excepting  that 
the  petit  treason  be  pardoned,  which  pardons 
the  murder  also.  235 

It  must  also  be  brought  by  the  legal  heir  general i 
but  if  he  also  partake  in  the  guilt,  the  next 
heir  may  bring  it  against  him.  ib.  s.  40 

Therefore  a  father  cannot  appeal  for  the  death 
of  his  son,  for  he  cannot  be  his  heir.  ib. 

So  none,  except  the  wife,  can  appeal  for  the 
death  of  one  attainted  of  felony.  ib. 

A  special  heir,  as  by  Borough  English,  &c.  can- 
not appeal  for  the  death  of  his  ancestor :  for 
it  must  be  by  the  general  heir.  ib. 

Where  the  eldest  of  two  sons  is  attainted  of 
treason  or  felony,  neither  of  them  can  appeal 
for  the  death  of  their  father.  ib. 

If  there  be  an  eldest  son  by  one  venter,  and  a 
middle  and  a  younger  son  by  another  venter, 
and  the  middle  son  be  killed,  the  younger  son, 
and  not  the  eldest  by  the  former  venter,  can 
alone  appeal  his  death.  ib. 

Therefore  a  plea  to  an  appeal  by  a  brother,  viz. 
that  there  is  an  elder  brother,  is  not  good,  ex- 
cept is  shews  him  to  be  an  elder  brother  of 
the  whole  blood.  ib. 

An  appeal  by  an  heir  who  dies  pending  the  suit, 
cannot  be  continued  by  the  next  heir.  235. 

S.41 

But  if  the  first  heir  die  within  the  year  and  day, 
it  is  said  the  appeal  may  be  commenced  by 
the  next  heir;  but  the  later  opinions  are  other- 
wise. 236 

And  <7w*re,whether  a  presumptive  heir  may  not 
bring  an  appeal,  if  tlie  right  to  do  it  has  never 
before  vested.  ib. 

By  Magna  Charta  none  but  the  general  heir 
male  shall  bring  an  appeal,  except  a  wife  in 
the  case  of  her  husband,  236  s.  42 

And  if  an  appeal  be  brought  by  any  other,  the 

judges 
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judges  are  bound,  ex  officio^  to  abate  the  wrif. 

236.  s.  42 

By  the  common  law  an  heir  female  might  have 
have  an  appeal  for  the  death  of  her  ancestor, 
as  well  as  an  heir  male.  -        ih. 

And  now  the  heir  xwdXederining  through  a  female, 
may  bring  an  appeal.  ib. 

In  an  appeal  by  an  heir,  it  must  appear  by  the 
writ,  in  what  manner  he  is  so.  237.  s.  43 

Of  an  Appeal  of  Larceny.  ib. 

The  appellant,  in  larceny,  need  not  prove  an 
absolute  property  in  the  goods  stolen;  if  he 
has  a  special  property  in  them  it  is  sufficient. 

ib.  s.  44 

Therefore  the  appeal  may  be  either  general  or 
special,  at  the  option  of  the  appellant.  ib. 

But  the  bare  charge  of  goods,  without  the  posses- 
sion of  them,  is  not  such  a  property  on  which 
this  appeal  can  be  maintained.  ib. 

How  far  a  villein  may  appeal  against  his  lord. 

ib. 

The  master  and  servant  may  separately  appeal 
for  the  larceny  of  goods  from  the  servant,  they 
being  the  property  of  the  master :  but  both 
cannot  appeal  for  the  same  offence,    ib.  s.  45 

The  survivor  of  joint  property  may  bring  an 
appeal  of  larceny.  ib. 

So  also  this  appeal  may  be  brought  against  the 
thief  who  steals  my  goods,  from  the  person 
who  stole  them  from  me.  238 

Buttitft  if  the  first  taker  is  a  mere  trespasser, 
claiming  title  to  the  goods  he  takes.  ib. 

Neither  can  an  executor  appeal  for  larceny 
committed  on  his  testator.  ih. 

An  appeal  of  larceny  may  be  brought  as  well 
against  an  infant,  as  an  adult;  and  also 
against  a  Jeme  covert  without  naming  her 
husband.  ib.  s.  46 

An  appeal  of  larceny  must  be  brought  in  the 
county  where  the  felony  is  committed,  ib.  s.  47 

If  a  robbery  be  in  one  county  and  the  ^oods  are 
taken  into  another,  an  appeal  may  be  brought 
in  either;  in  the  first  for  robbery,  in  the 
second  for  larceny.  ib. 

Therefore  if  one  take  me  from  the  county  of  A. 
to  B.  and  there  rob  me,  the  appeal  must  be  in 
the  county  of  B.  ib. 

But  if  by  menace  goods  are  brought  from  one 
county  to  another,  perhaps  the  appeal  may  be 
brought  in  either.  ib. 

An  appeal  of  larceny  is  not  within  the  statute 
of  Gloucester  respecting  being  brought  within 
a  year  and  a  day;  but,  on  fresh  suit,  may  be 
brought  at  any  time.  ih. 

Of  Restitution  of  Goods.  239.  s.  49 

Stolen  goods  not  seized  by  the  crown  or  lord  of 
a  franchise,  may  be  retaken,  upon  fresh  suit, 
at  any  time,  by  the  owner,  without  prose- 
cuting his  appeal ;  but  not  after  such  seizure. 

ih. 

Anciently /resA  suit  implied,  that  hue  and  cry 
should  be  made ;  but  now,  if  the  party  be 
reasonably  diligent  to  apprehend  the  offender, 
it  is  sufficient.  ib. 

The  jury  who  try  the  offence,  are  judges  of  the 


fresh  suit,  and  upon  their  verdict  the  Court 
may  award  restitution.  240.  s.  52 

And  where  the  appellee  is  condemned  by  con- 
fession, &c.  without  trial,  the  Court  may,  by 
inquest  of  office,  inquire  of  the  fresh  suit,  and 
so  award  or  withold  restitution.  ib. 

But  this  inquest  is  rather  for  the  satisfaction  of 
the  Court,  than  by  necessity;  for  the  judges 
may  award  a  writ  of  restitution  in  their  dis- 
cretion, ib. 

Anciently  every  appellant  must  have  attainted 
the  appellee  before  he  was  intitled  to  restitu- 
tion, ib.  s.  53 

But  now  if  one  appellant  attaint,  an  inquest  shall 
inquire  of  \.\\e  fresh  suit  made  by  other  appel- 
lants, and  restitution  shall  be  awarded  to  them 
accordingly,  without  their  being  put  to  attaint 
the  appellee.  ib. 

And  the  same  may  be  done  if  the  appellee  die  in 
prison.  i6. 

And  perhaps  the  same  shall  be  done,  if  the  ap- 
pellee be  outlawed,  or  have  benefit  of  clergy 
before  conviction,  or  stand  mute,  or  challenge 
above  twenty,  or  break  prison,  &c.  241 

On  an  appeal  against  two,  if  one  is  acquitted, 
yet  the  appellant  shall  have  restitution.       ih. 

If  both  were  acquitted,  the  appellant  forfeited 
his  goods  to  the  king  for  his  false  appeal.  But 
quare,  if  the  goods  are  not  seized  as  waived, 
6lc.  ib. 

But  the  appellant's  title  to  restitution  shall  not 
be  barred  by  any  seizure  of  the  goods,  as 
waifts,  estrays,  the  goods  of  felons,      ib.  s.  54 

Nor  even  by  a  sale  of  them  bond  fide  made  in 
market  overt.  ib. 

Nor  shall  the  prosecutor  of  an  indictment  be 
barred  of  his  restitution  by  any  such  seizure 
or  sale  in  market  overt,  &c.  ib. 

By  1  Jac.  1.  c.  21.  the  sale  of  stolen  goods  to 
any  pawn-broker  within  two  miles  of  London 
shall  not  change  the  property.  ib.  (N) 

By  21  Hen.  8.  c.  11.  the  prosecutors  of  indict- 
ments for  goods  stolen,  or  obtained  by  any 
larceny,  are  intitled  to  writs  of  restitution 
from  the  Court,  in  the  same  manner  as  if  the 
felon  had  been  attainted  by  appeal.  ib. 

But  awarding  writs  of  restitution  is  now  obsolete, 
and  the  judges  will  order  redelivery  of  the 
property  in  court.  242.  (N)  2 

By  31  Eliz.  c.  12.  stolen  horses  sold  in  market 
overt  shall  be  restored,  upon  payment  of  the 
price  sold  for,  without  prosecution,     ib.  (N)  3 

In  other  cases,  if  it  shall  appear  that  the  owner 
has  neglected  those  endeavours  to  prosecute 
the  felon  which  the  ends  of  public  justice  re- 
quire, the  Court  may  refuse  to  grant  restitu- 
tion, ib. 

The  appellant  shall  have  only  such  goods  re- 
stored as  are  mentioned  in  the  appeal.  242. 

S.57 

And  if  the  owner  has  retaken  his  goods,  and  not 
included  the  whole  of  them  in  the  appeal,  it 
is  questioned  whether  those  left  out  are  not 
confiscated,  &c.  i^- 

The  owner  may  bring  trover  either  for  the  iden- 
tical goods  stolen,  or  for  the  produce  of  them 
if  the  identity  be  changed.  243.  (N)  4 

Of 
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Ot  AN  Appeal  of  Rape.  243 

fSow,  and  by  whom  this  appeal  might  liave  been 
brought  at  common  law,  before  the  statute  of 
Westminster  1.  c.  13.  reduced  the  crime  to  a 
trespass.  244 

zBot  the  crime  is  made  felony  by  stat.  West.  2. 
C.  34.  which  impliedly  restores  the  appeal ; 
and  therefore  it  must  now  conclude  contra 
*''^rmam  stututi.  ib.  s.  60 

Rich.  2.  c.  o.  if  the  woman,  after  rape, 
msent,  both  parties  are  disabled  from  inhe- 
riting, taking  dower,  &c.  and  the  next  of 
blood  shall  have  title;  and  the  husband, 
father,  or  next  of  blood,  may  sue  and  convict 
the  offenders,  of  life  and  member,  &c.  ib, 
kVhat  was  the  offence  meant  by  the  word  "  rape." 
in  this  statute.  245.  (N) 

To  an  appeal  by  a  husband  on  this  act,  for  the 
rape  of  his  wife,  it  may  be  pleaded  that  they 
were  not  lawfully  married,  &c.  ib.  s.  62 

The  consent  of  the  woman  need  not  be  averred. 

ib.  s.  63 
fan  orphan  be  ravished  by  her  next  of  kin,  the 
next  of  kin  to  the  ravisher  shall  have  the  ap- 
peal, ib.  s.  64 
The  next  heir  at  the  time  of  the  rape  shall  have 
the  appeal  and  the  lands,  &c.  in  exclusion  to 
any  ex  postjacto  heir.                            ib.  s.  65 
lie  next  remainder  man,  or  reversioner,  shall 
have  the  woman's  land,  provided  he  be  of  kin 
to  her,  albeit  another  be  nearer  of  kin;  but 
not  the  appeal  in  exclusion  to  the  next  of  kin. 

ib.  s.  QQ 
I  t  must  be  shewn  in  what  manner  the  person 
I  suing  for  the  land,  is  next  of  blood  to  the  of- 
1^     fender.  246.  s.  67. 

(s  3ut  cohabitation,  or  child-bearing,  are  not  con- 
|-  elusive  evidence  of  the  woman's  consent,  if 
%  during  the  whole  ti:ne  she  be  under  the  power 
i     of  the  ravisher.  ib.  s.  68 

i  And  quarCj  whether  the  appeal  must  recite  the 
•ii     statute.  ib.  s.  70 

c  'he  appeal  must  be  brought  in  the  co\mty  where 
f     the  rape  is  committed.  ib.  s.  71 

j  ind  within  proper  time  in  the  discretion  of  the 
^     Court.  247.  s.  72 

/  in  appeal  of  arson  is  now  obsolete.  ih. 

•   >F  Ppoceedings  in  Appeal.  ib. 

ij  what  cases  the  parties  to  an  appeal  must 
appear  in  person,  or  may  appear  by  attorney 
or  guardian.  ib. 

f  the  coimt  in  an  appeal  vary  from  the  writ  in 
a  material  point,  it  shall  abate.  248 

'  several  be  present  abetting  a  fact,  but  only 
one  actually  does  it,  the  plaintiff"  may  declare 
generally  against  all  as  principals,  or  specially 
setting  out  the  manner  of  abetting,  &:c.  249 
0  circumlocution  will  express  the  zcords  of  art 
descriptive  of  the  ofience ;  as  murderavit  for 
murder;    rapuit  in   rape;    cepit   in   larceny; 


In  rape,/<?/o7»ce  rapuit  is  suflficient,  without  the 
words  carnaiUtr  cognovit,  or  any  words  to 
that  amount.  249.  s.  79 

And  the  same  general  manner  is  suificient  in 
larceny,  stating  the  value  of  the  property.  But 
in  mayhem  the  particular  manner  of  the  fact 
must  be  stated.  ih. 

And  in  an  Appeal  of  Death,  all  the  special  cir- 
cumstances of  the  fact  must  be  set  forth,  both 
by  common  law,  and  the  statute  of  Gloucester, 

%K 

As  the  part  of  the  body  in  which  the  wound  was 
given ;  and  therefore  that  it  was  circa  pectus, 
or  in  the  hand,  leg,  or  arm,  &c.  &c.  &c.,  is 

^    not  sufficient  either  in  an  indictment  or  appeal. 

250.  s.  80 

And  where  there  is  a  sufficient  certainty,  the 
addition  of  an  indefinite  description  shall  be 
rejected  as  surplus.  ib. 

The  length  and  breadth  of  the  wound  ought  to 
be  stated,  that  it  may  appear  that  it  was 
mortal.  ib.  s.  81 

But,  describing  the  part,  and  that  he  gave  him 
mortale  vulnus  penetrans  in  et  per  corpus,  &c. 
is  sufficient.  ib. 

The  word  percussit  should  be  inserted  where  the 
fact  will  bear  it,  but  quare,\f  it  be  absolutely 
necessary.  ib.  s.  82 

So  also  in  poisoning,  the  count  must  aver  that 
the  party  received  and  drank  the  poison  ;  and 
this  defect  shall  not  be  supplied  by  any  impli- 
cation. '  251.  s.  82 

The  count  ought  expressly  to  shew  that  the  party 
died  of  the  hurt  specially  set  forth,      ib.  s.  83 

Therefore  qua  suffhcatione  obiit,  instead  of  de 
qua  suffhcatione,  &c.  is  erroneous,  ib. 

But  it  may  allege  that  he  died  of  the  several  poi- 
sons or  wounds,  they  having  been  before  par- 
ticularized, without  stating  any  wound  or  poi- 
son in  particular.  '  ib. 

Or  perhaps  the  several  causes  of  the  death  may 
be  alleged  in  the  alternative.  ib. 

The  particular  weapon  also  with  which  the  fact 
was  committed  must  be  set  forth;  but  if  the 
evidence  vary  in  this  respect  it  is  not  material. 

ib.  s.  84 

If  the  killing  be  by  poison,  drowning,  suffocating, 
burning,  or  the  like,  the  circumstances  must 
be  alleged  as  specially  as  possible.  252 

And  an  appeal  cannot  be  supported  by  an  inverse 
evidence,  as  to  the  mode  of  killing.  ib. 

Vi  et  arfnis,  are  not  necessary  in  an  appeal,  ib. 

s.  85 

An  appeal  by  stat.  Gloucester,  roust  declare  the 
deed,  the  year,  the  day,  the  hour,  the  time  of 
the  king,  the  town,  and  the  weapon.  252 

An  omission  of  any  of  these  circumstances  is  not 
.  aided  by  the  conviction.  ib. 

The  How;"  was  not  required  by  the  common  law; 
and  it  is  sufficient  to  say,  "  about  such  an 
hour."  ib.  s.  87 


may hemiav it  in  malm;  and /e/onic^  in  all  felo-  rr  .u    i  jj  .  c    .\        •     ..  .u 

•  •;  '  ^  I        -,„  If  the  hour  and  day  are  set  forth  agamst  the  prm 


n  aj)peal  of  larceny  must  shew  to  whom  the 
goods  belonged;  and  of  death  who  was  killed; 
for  cujusdam  ignoti  svill  not  do  in  appeals,  ib. 

s.  78 


cipal,  it  is   fatal    to   mention   the   day  only 

against  the  accessary.  253 

The  mistake  of  the  hour  will  not  be  material 

upon  the  evidence.        ^  «&• 

^  The 
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The  Day  on  which  the  fact  was  done  must  be 
set  forth.  253.  s.  88 

If  the  fact  were  in  the  night,  the  count  should 
allege  it  in  nocte  ejusdem  did.  ib. 

It  is  not  sufficient  to  say,  "  about  such  a  day," 
or,  "  between  such  a  day  and  another  day;" 
but  the  very  day  must  be  set  forth.  ib. 

So  it  is  insufficient  to  allege  the  fact  on  a  feast 
day,  as  St.  Johji^s,  without  shewing  whether  it 
is  the  Baptist  or  the  Evangelist.  ib. 

So  it  is  erroneous  to  set  forth  the  fact  on  an  im- 
possible day,  as  31  June,  or  30  February.  254 

And  the  day  both  of  the  wound  and  the  death 
must  be  set  forth.  ib. 

It  must  also  be  alleged  that  "  he  struck  him  ad 
tunc  tt  ibidem.  ib. 

How  a  repugnancy  in  setting  forth  the  day  will 
vitiate  either  an  indictment  or  appeal.  ib. 

A  mistake  of  the  day  will  not  be  material  upon 

^    evidence.  ib. 

If  the  allegation  of  the  day  be  only  "prima  facie 
uncertain,  it  may  be  helped  by  tlie  apparent 
sense  of  the  context.  ib.  s.  89 

How  the  day  on  which  a  principal  in  the  second 
degree  abetted  shall  be  alleged.  ib. 

In  an  appeal  of  death,  the  year  in  which  the 
stroke  was  given,  and  that  in  which  the  death 
happened,  must  be  set  forth.  ib.  s.  90 

But  the  king's  reign,  in  which  these  facts  hap- 
pened, is  sufficient,  without  shewing  the  year 
of  Our  Lord.  255 

And  alleging  the  facts  in  such  a  year  of  such  a 
king,  is  sufficient,  without  saying  that  it  was 
in  such  a  year  of  his  reign.  ib. 

The  place  where  the  death  happened,  as  well  as 
that  where  the  hurt  was  given,  must  be  shewed 
"with  precise  certainty,  and  free  from  repug- 
nancy, ib. 

A  mistake  of  the  place  is  not  material  upon  not 
guiitt/,  provided  the  fact  be  proved  at  some 
place  within  the  county.  ib. 

In  an  appeal  of  death,  some  place  both  of  the 
death  and  hurt,  and  in  every  other  appeal 
some  place  where  the  fact  was  committed, 
must  be  alleged.  ib.  s.  92 

It  is  safest  to  lay  it  in  a  town  ;  but  if  done  out 
of  a  town,  it  may  be  laid  in  any  other  place 
liom  whence  a  visne  may  come.  ib. 

A  vis72e  may  come  from  any  place  where  all  the 
inhabitants,  from  the  smallness  of  its  envi- 
rons, may  be  presumed  to  have  some  know- 
ledge of  the  fact,  &c.  ib. 

Therefore  a  visnc  may  come  from  a  town,  ward, 
parish,  hamlet,  burgh,  manor,  castle,  or  even 
I'rom  a  ibrest,  or  other  place  known  out  of 
a  town.  ib. 

Where  a  place  is  generally  alleged,  the  law 
will  intend  it  to  be  a-  viU,  unless  the  contrary 
appear.  256 

But  if  there  be  no  such  town,  hamlet,  or  place, 
or  the  fact  be  done  in  some  vill  in  a  forest, 
and  not  mentioned,  it  may  be  pleaded  in 
abatement.  ib. 

So  if  a  fact  done  in  a  vill  within  a  parish  con- 
taining divers  vills,  be  alleged  generally  in 
the  parish,  or  if  a  fact  done  in  a  city  containing 
divers  parishes  be  alleged  generally  in  the  city, 
it  may  be  pleaded  in  abatement.  ib. 


But  till  the  contrary  be  shewn,  the  place  shall 
be  intended  to  contain  no  more  than  one 
town  or  parish,  from  whence  a  visne  may  well 
come  de  vicineto  ciroitatis,  which  includes  a 
city  whether  it  be  within  a  county,  or  be  a 
county  of  itself.  256 

But  London,  from  its  size,  cannot  be  intended  a 
place  from  whence  a  visne  maycome,  and  it  is 
usual  to  shew  the  ward  and  parish  in  which 
the  fact  was  done  in  so  large  a  city.  ib. 

No  visne  can  come  from  the  Wealds  of  Sussex. 

i6.s.93 

But  a  vis7ie  may  come  from  a  park.  ih. 

And  quarc  whether  a  visne  may  not  come  from 
the  walk  of  a  forest;  it  be  alleged  as  the 
place  where  the  fact  was  done.  ih. 

No  visne  can  come  from  such  place  if  it  be  al- 
leged only  as  a  liberty.  ih. 

No  visne  can  come  from  the  site  of  a  manor,  ih 

An  appellant  must  count  against  all,  though  only 
some  of  the  appellees  appear.  257-  s.  94 

For  if  he  have  judgment  in  one  appeal,  he 
shall  not  afterwards  have  judgment  against 
others,   unless  they  are  named  therein. 

ih.  s.  94 

But  he  may  count  against  those  who  are  named 
whenever  they  shall  appear.  ib 

Appellants  shall  be  nonsuited  tor  non-ap- 
pearance, ih, 

By  2  Hen.  4.  c.  7.  if  the  verdict  pass  against  tht 
plaintiff  he  shall  be  nonsuited.  ib 

But  m  a  verdict  for  manslaughter  on  an  appeai 
of  murder,  the  appellant  shall  not  be  nonsuit. 

ib 

An  appellant  may  be  nonsuited,  after  specia; 
verdict  on  demurrer.  ib 

Of  Abatement  of  the  Writ,  (vide  Abate- 
ment, Amendment.  J 

Of  Pleas  in  bar  to  an  Appeal.  26£ 

No  special  plea  in  justification  of  the  killing 
shall  be  admitted  in  an  appeal  of  death.       ib. 

In  an  appeal  of  death  by  a  woman,  it  is  a  good 
plea  in  bar,  that  she  was  never  married  to  the 
deceased,  or  that  she  is  since  married. 

268.  s.  13C 

So  in  appeal  by  an  heir,  it  may  be  pleaded  that 
another  person  is  heir,  or  that  one  of  the  de- 
fendants is  the  wife  of  the  deceased,  or  thai 
the  plaintiff  is  illegitimate.  ib 

So  in  an  appeal  by  brother  and  heir,  it  may  be 
said  that  he  hath  an  elder  brother  by  the 
same  father  and  mother.  ib 

So  also  in  an  appeal  of  death  it  is  a  good  bar 
that  the  plaintiff  hath  slipt  his  time.  26c 

So  in  appeal  of  robbery,  that  the  plaintiff  is  p 
villein  to  the  defendant.  *^ 

So  in  appeal  of  rape  by  man  and  woman,  thai 
they  were  never  married.  *^ 

So  in  felony,  that  the  plaintiff  is  an  ideot,  oi 
born  deaf  and  dumb.  '^ 

So  also  it  is  a  good  plea  in  bar  to  any  appeal  tha 
the  plaintiff  is  attainted  of  treason  or  felony 
so  long  as  the  attainder  continues.  'f* 

A  retraxit,  or  a  nonsuit  of  a  former,  is  a  bar  t' 
all  subsequent  appeals  of  the  same  kind- 

ib.  s.  1 3 
A  nemsiu 


TABLE  OF  PRINCIPAL  MATTERS. 


671 


iA  nonsuit  after  appearance  is  a,  peremptory  bar, 
without  having  declared.  269.  s.  131 

ut  the  bare  purchase  of  the  writ,  and  deliver- 
ing it  of  record  to  the  sheriff,  is  no  bar  alter 
nonsuit.  ib. 

■*And  to  make  a  nonsuit  in  appeal  a  good  bar,  it 
ought  to  be  after  an  appearance  in  proper 
person  of  record.  ib. 

i.Q.  if  a  discontinuance  of  one  appeal  is  a  good  bar 
to  fln_y  other.  i6.  s.  132 

At  any  rate,  the  discontinuance,  to  make  a  good 
bar,  must  be  after  appearance.  270 

llf  an  appeal  by  a  wife  abate  by  her  marriage,  or 
an  appeal  by  a  heir  abate  by  his  death,  there 
can  be  no  other  appeal.         '  i6.  s.  133 

vAnd  quare  if  an  appeal  once  determined  cannot 
revive.  ib. 

^Where  there  is  a  plaintiff  not  disabled  to  prose- 
cute, he  shall  not  be  barred  in  a  second  ap- 
peal by  an  abatement  of  the  firet.  ib. 
iOue  appeal  is  no  bar  to  a  subsequent  appeal  ei- 
ther against  the  same,  or  different  persons  not 
named  in  the  first,  if  it  be  for  a  distinct  of- 
fence, although  it  be  committed  by  or  against 
the  same  person  and  property.            ib.  s.  134 
-But  this  must  be  understood  where  it  was  im- 
possible to  charge  the  offender  in  the  first 
appeal.                                                            271 
IFor  after  an  appellant  has  indulged  his  revenge  in 
one  appeal,  the  law  will  discourage  any  other 
which  his  own  laches  only  make  necessary,  ib. 
And  if  an  appellant  is  barred  against  one  appel- 
lee, he  is  thereby  barred  against  all  others  ybr 
the  same  fact.  ib. 
J  A  release  of"  all  manner  of  actions,"  or  of"  all 
actions  criminal,"  or  "  all  actions  mortal,"  or 
"  all  actions  concerning  Pleas  of  the  Crown," 
or  of  "  all  appeals,"  or  of  "  all  demands,"  will 
be  a  good  bar  to  any  subsequent  appeal. 

272.  s.  135 
But  a  release  of  "  all  actions  personal"  will  not 
bar  such  an  appeal.  ib. 

But  no  kind  of  release  will  wholly  discharge  an 
appeal,   unless   made   previous   to  the  com- 
mencement of  it-  ib. 
And  no  release  shall  discharge  a  person  attaint- 
ed, without  the  king's  pardon.                        ib. 
An  appellant  barred  by  release,  retraxit,  or  van- 
quishment,  against  one  appellee,  may  continue 
^  to  execution  against  the  rest.              ib.  s.  136 
But  a  nonsuit,  at  the  trial,  upon  any  one  issue, 
will  bar  the  appellant  against  all  the  appel- 
lees to  the  suit.  ib. 
I  Quare  as  to  the  operation  of  a  discontinuance 
in  this  respect.  ib. 
What  special  pleas  in  bar  are  consistent,  and 
may  be  pleaded  with  the  general  issu£.  ib. 
A  defendant  may  recover  damages  for  a  false 
and  malicious  appeal  against  the  appellant  or 
his  abettors  by  writ  of  conspiracy,  or  an  ac- 
.   tion  in  the  nature  of  such  writ.                    274 
By  Stat.  West.  2.  c.  12  any  one  bringing  a  false 
appeal  shall  suffer  one  yeai-'s  imprisonment, 
and  restore  damages  to  the  appellee,  &c.  and 
on  default  his  abettors,  &c.  shall  be  distrain- 
ed by  a  judicial  writ,  &c.                     ib.  s.  139 
And  the  court  have  always  awarded  damages 
upon  an  acquittal  without  direct  evidence  of 


the  appeal  being  false  or  malicious.  274. s.  1 39 

And  this  extends  to  appeals  for  felonies  by  any 
subsequent  statutes.  276 

But  no  damages  shall  be  given  where  the  appel- 
lee is  liable  to  another  prosecution,    ib.  s.  142 

An  appellee  acquitted  upon  erroneous  process 
shall  have  damages.  277.  s.  143 

So  also  shall  one  who  waives  the  benefit,  or  re- 
lease, or  his  clergy,  and  is  acquitted  on  taking 
trial.  ib.  s.  144 

And  where  an  appellee  is  intitled  to  damages, 
he  shall  have  judgment  for  them  without  any 
process.  ib.  s.  145 

To  what  courts  this  power  of  awarding  dama- 
ges upon  appeals  shall  extend.  ib.  s.  146 

If  a  jury  give  too  shall  damages  to  an  appellee, 
the  court  may  increase  them.  278.  s.  147 

If  there  be  several  appellees,  and  all  of  them  ac- 
quitted, the  damages  ought  to  be  severally  as- 
sessed as  to  every  one  of  them.  ib.  s.  148 

A  monk  or  feme  covert  appealed  without  the 
abbot  or  husband,  cannot  have  judgment  for 
damages.  ib.  s.  149 

Abettors  are  in  no  case  liable  to  render  damages 
where  the  appellant  himself  is  not  liable. 

279.  s.  150 

And  unless  the  appellant  be  found  by  the  jury  to 
be  insufficient,  the  abettors  shall  not  be  in- 
quired of.  279.  s.  151 

The  abettors  may  traverse  the  jury's  finding  the 
appellant  to  be  insufficient,  or  that  they  abetted 
him,&c.  280.  s.  152 

If  the  appellant  be  found  sufficient  only  as  to 
part  of  the  damages,  judgment  shall  be  given 
against  the  abettors  for  the  whole,     ib.  s.  153 

The  appellee  after  his  acquittal  may  sue  for  the 
damages  by  attorney.  ib.  s.  154 

He  may  take  out  an  original  writ  and  count  for 
greater  damages  against  the  abettors  than 
given  by  the  jury.  ih.  s.  155 

Or  he  may  make  use  of  judicial  process  by  dis- 
tress, as  given  by  the  statute.  ib.  s.  156 

He  need  not  show  the  time  and  place  of  abet- 
ment till  the  abettors  appear  upon  such  pro- 
cess, which  shewing  supplies  the  omission  of 
the  jury  in  this  respect.  281.  s.  157 

The  nonsuit  of  an  appellee,  either  in  an  original 
writ  or  process  against  the  abettors,  whether 
before  or  after  appearance,  is  no  bar  to  a  se- 
cond writ  or  process.  ib.  s.  158 

And  wherever  the  appellant  or  his  abettors  are 
to  render  damages,  they  are  also  to  be  fined  to 
the  king,  and  imprisoned  for  a  year.    ib.  s.  159 

And  in  many,  and  what  cases  the  appellant  shall 
be  fined,  though  he  is  not  liable  to  damages 
by  Stat.  Westminster.  281 

How  far  a  coroner  may  receive  a  bill  of  appeal. 

85 

By  1  Hen.  4.  c.  14.  appeals  of  things  done  out 
of  the  realm  shall  be  tried  by  the  constable 
and  marshal.  13.  s.  6 

The  marshal  cannot  determine  an  appeal  of 
death  without  the  constable.  15 

An  error  in  the  court  of  the  constable  and  mar- 
shal can  only  be  remedied  by  appeal  to  the 


kint 


16.  s.  11 


By  1  Geo.  2.  c.  19.  the  sessions  on  appeal  may 
amend  defects  in  form.  68.  s.  34 

In 
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coroner  ma)'  receive  an  ap- 
84.  s.  38 


In  what  cases  the 
peal. 

APPEARANCE. 

Appearance  will  cure  a  defect  in  a  writ  for  want 
of  15  days  between  the  teste  and  the  return. 

259.  s.  102 

If  an  appellee  appear,  his  life  shall  be  considered 
as  in  danger,  notwithstanding  any  error  in  the 
process,  because  the  error  is  cured  by  the  ap- 
pearance. 277.  s.  143 

An  appearance  to  an  insufficient  addition  cures 
the  defect.  265.  s.  125 

But  an  appearance  will  not  cure  the  want  of  an 
addition,  or  a  bad  addition.  ib. 

If  an  appellee  appear,  his  life  shall  be  considered 
as  in  danger,  notwithstanding  any  error  in  the 
process,  because  the  error  is  cured  by  the  ap- 
pearance. 521.  s.  8 

Whether  erroneous  process  is  cured  by  appear- 
ance, if  the  defendant  take  exception  to  the 
error  at  the  time  he  appears.  422 

Discontinuances  are  salved  by  an  appearance.  421 

Judgment  on  erroneous  process  not  cured  by  the 
appearance  of  the  jurors.  ih.  s.  104 

In  what  cases  the  appearance  of  the  defendant 
on  erroneous  process  shall  not  deprive  him  of 
any  advantage.  422 

APPROVER. 

An  approver  is  an  offender  confessing  himself 
guilty,  and  appealing  or  impeaching  an  accom- 
plice in  his  guilt.  281.  ch.  24 

lie  is  so  called  because  he  must  prove  his  appeal 
in  every  point,  to  entitle  himself  to  a  pardon  of 
course.  ih. 

He  must  be  properly  indicted  of  treason  or  fe- 
lony, jind  in  prison ;  he  must  confess  the  in- 
dictment, and  be  sworn  to  reveal  all  the  trea- 
sons and  felonies  he  knows,  before  the  coroner 
entere  his  appeal  against  his  accomplices  in  the 
crime  he  is  charged  with,  being  at  the  time  of 
the  appeal  within  the  realm.  282 

A  peer  of  the  realm  cannot  be  an  approver 

ib.  s.  3 

A  person  attainted  or  outlawed  cannot  approve. 

ib.  s.  4. 

Nor  an  ideot,  or  deaf  and  dumb  person,  or  one 
non  compos,  nor  an  infant  wanting  discretion. 

ib.  s.  5 

A  person  in  holy  orders  cannot  be  an  approver. 

283.  s.  7 

But  it  seems  that  a  woman  or  an  infant  who  pos- 
sesses sufficient  discretion,  may  approve. 

ib.  s.  6. 

None  shall  be  admitted  to  approve,  without  first 
confessing  the  crime  in  the  indictment.         ib. 

Quare  if  one  who  has  pleaded  not  guilty  can  be 
an  approver.  ib.  s.  9 

The  court  is  not  bound  of  right  to  admit  any  one 
to  approve.  ih. 

No  person  indicted,  unless  for  treason  or  felony, 
can  be  an  approver.  ib.  s.  10. 

And  he  must  be  indicted,  to  enable  the  court  to 
give  judgment  against  him  if  his  appeal  be 
false.  ,  ib.  s.  11 

A  person  indicted  and  appealed  for  the  same  fe- 


lony, shall  not  be  admitted  an  approver. — ^No- 
can  a  person  appealed  only,  and  not  indicted, 
be  an  approver.  283.  s.  IS 

The  appellee  of  an  approver  cannot  become  ar 
approver  himself.  234.  s.  l£ 

No  person  can  be  approved,  but  of  the  very  criait 

contained  in  the  indictment.  2' 

But  being  bound  to  disclose  all  the  treasons  a: 
fe]Oniesheknows,hisaccu3ationofother  criiii 
is  aground  to  prosecute  the  persons  he  accus( 
but  not  to  put  them  on  their  trials.  u, 

A  man  may  approve  any  person  within  the  realm, 
whether  in  the  same  or  a  foreign  county,  pro- 
vided he  be  named  of  the  county  where  he 
dvyells.  ib.  s.  15 

But  if  no  such  persons  exist,  or  are  within  the 
realm,  or  perhaps  in  the  very  county  named  in 
the  appeal,  the  approver  shall  be  hanged,     ih. 
A  man  may  be  admitted  an  approver  before  any 
justices  who  have  power  to  assign  a  coroner, 

284.  s.  16 
As  the  king's  bench,  gaol- deli  very,  and  justices 
in  eyre;  but  quare  as  to  justices  of  oyer  and 
terminer.  ib. 

Neither  a  court  baron,  nor  justice  of  peace,  nor 
any  other  special  justices,  can  receive  the  ap- 
peal of  an  approver  unless  their  commission 
extend  to  it.  285 

And  quare  if  the  lord  high  steward  of  England 
can  receive  such  an  appeal.  ib. 

On  the  confession  of  an  indictment  of  treason  or 
felony,  the  court  may  in  their  discretion  either 
award  execution,  or  respite  the  convict  till  he 
prove  his  appeal.  ib.  s.  17 

If  the  court  admits  an  approver,  they  shall  as- 
sign him  a  coroner  to  take  his  appeal,  and  to 
szvear  him  to  discover  all  tlie  treasons  and  felo- 
nies he  knows.  ib.  s.  18 
The  court  ought  also  to  limit  the  proof  of  his  ap- 
peal to  a  certain  number  of  days ;  and  qiiere  if 
his  wages  of  a  penny  a  day  shall  be  allowed  in 
the  interval.  ib.  s.  19 
During  the  time  limited  he  ought  to  be  at  liberty 
and  out  of  prison ;  for  he  may  disavow  an  ap- 
peal obtained  by  duressor  extortion ;  but  if  such 
an  allegation  be  found  against  him  either  by 
the  coroner,  or  by  an  mquest,  he  shall  be 
hanged.  ib.  s.  20 
If  he  fail  to  make  his  appeal  before  the  coroner, 
on  any  one  of  the  days  limited,  or  make  the 
least  variation  in  repeating  it  to  the  court,  on 
such  default  being  recorded,  the  approver  shall 
be  hanged.  ib.  s.  21 
The  coroner  may  award  process  to  the  sherifi' 
against  any  appellee  in  the  same  county; — 
but  qU(E7'e  if  he  can   award  the  exigent. 

ib.  s.  22 
The  king's  bench,  or  justices  in  eyre,  may  award 
outlawry  or  any  other  process  against  appellees 
in  any  county.  ib. 

And  justices  of  gaol-delivery  may  do  the  same^ 
apprehend  and  try  them ;  but  perhaps  thffy 
cannot  award  outlawry  in  a  foreign  county. 

286.  s.  10 
The  appellee  may  either  put  himself  upon  bis 
country,  or  wage  battle  with  the  approver. 

ib.  s.  23 
If 
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If  there  be  never  so  many  appellees,  the  approver 
must  fight  them  all.  286.  s.  24 

But  if  there  be  several  approvers,  and  one  only 
be  vanquished,  they  shall  all  be  condemned. 

ib. 

Quare  if  the  appeal  shall  be  good  against  the 
other  appellees.  ib. 

The  king's  pardon  to  either  party,  pending  the 

J.  appeal  destroys  the  approvement,  and  the  ap- 
pellee shall  be  discharged.  ib.  s.  25 

Clergy  is  allowable,  according  to  the  nature  of 
the  offence,  as  well  upon  a  conviction  by  ap- 
peal, as  by  indictment.  ib.  s.  26 

If  an  approver  convict  all  the  appellees,  the  king 
er  merito  justiti(B  ought  to  pardon  as  to  his  life, 
and  give  him  his  wages  (vide  ante.)  ib. 

But  quare  if  he  ought  not  to  be  transported. 

287 

33y  5  Hen.  4.  c.  2.  whoever  solicits  a  charter  of 
pardon  for  an  approver,  shall  have  his  own 
name  inserted  therein,  and  if  the  approver  be- 
come a  felon  again,  the  suitor  for  the  pardon 
shall  forfeit  100/.  ib. 

The  practice  of  approvement  now  obsolete. 

ib.  (N.) 

APOTHECARY. 

By  6  Will.  3.  c.  4.  apothecaries  who  have  served 
a  regular  apprenticeship  are  exempted  from 
serving  the  office  of  constable  in  the  places 

*  where  they  live  and  carry  on  their  art. 

101.  s.  45 
ABITRAMENT. 

Arbitrament  is  a  good  bar  to  an  appeal.         229 

ARGUMENT. 

In  indictments  it  is  the  strict  rule  of  law  to  have 
the  substance  of  the  fact  expressed  with  pre- 

•  cise  certainty,  and  not  to  admit  any  argumen- 
tative certainty.  251.  s.  82 

ARMS. 

Constable  and  Marshal. 

By  13  Rich.  2.  c.  2.  the  constable  shall  have 
cognizance  of  contracts  touching  deeds  of  arms 
done  out  of  the  realm,  &c.  12.  s.  5 

'  The  constable  and  marshal  shall  be  prohibited 
from  proceeding  to  punish  the  painting  of 
coats  of  anns,  &c.  14.  s. 


ARRAIGNMENT. 
See  Principal  and  Accessary. 

Anciently  the  king  sat  with  the  justices  upon  the 

.    arraignmentof  great  offenders.  1 

Jlow  a  prisoner  shall  be  arraigned  for  breaking 
of  prison.  202.  s.  8 

Anciently  no  man  was  arraigned  upon  an  indict- 
ment for  an  offence  for  which  an  appeal  could 

.  be  brought  until  the  year  and  day  for  bringing 
the  appeal  had  passed.  294.  s.  15 

But  the  court  w^as  not  peremptorily  bound  to  sus- 
pend the  arraignment  upon  the  indictment,  ex- 
cept for  special  reasons.  295 

By  3  Hen.  7.  c.  1.  the  justices  are  ordered  to  try 

VOL.  II.  YY 


an  indictment  of  murder  or  manslaughter,  al- 
though the  time  limited  for  the  appeal  is  not 
expired.  433.  (N.  1.) 

Every  prisoner,  upon  his  arraignment,  ought  to 
be  used  with  gentleness  and  humanity,  and  not 
be  brought  to  the  bar  under  any  terror  but  that 
incidental  to  his  condition.  434.  s.  1 

His  hands  should  not  be  tied,  nor  his  feet  fettered, 
except  for  necessary  security,  nor  should  he 
suffer  any  mark  of  ignominy  or  reproach,     ih. 
And  in  this  privilege  the  law  makes  no  distinc- 
tion between  clerks  and  laymen.  ib. 
But  a  distinction  has  been  made,  respecting  this 
freedom,  between  the  time  of  arraignment  and 
the  time  of  trial.                                 ib.  (N.  2.) 
The  holding-up  of  the  hand  is  a  mere  ceremony, 
intended  only  to  identify  the  person,  and  may 
be  dispensed  with ;  for  if  the  prisoner  do  not 
deny  his  identity,  it  is  sufficient.        ib.  (N.  3.) 
This  ceremony  is  not  required  in  the  case  of  a 
Peer.  ib. 
By  37  Edw.  3.  c.  15.  every  arraignment  on  an 
indictment  must  be  in  English.               ib.  s.  3 
Appeals  not  considered  as  within  this  act.       ib. 
But  by  4  Geo.  2.  c.  26.  all  proceedings  must  be 
in  English.  ib. 
An  appeal  in  the  king's  bench  ought  to  be  ar- 
raigned on  the  plea  side,  unless  it  came  in  by 
certiorari,  and  then  on  the  crown  side.  ib.  s.  4 
An  appellee  shall  not  be  arraigned  on  the  count, 
when  the  zorit  is  abated.                       435.  s.  5 
But  if  the  writ  be  good,  he  may  in  many  cases 
{vide  ch.  23.  s.  6  to  14.)  be  arraigned  on  the 
count  at  the  suit  of  the  king.  ib. 
An  attainder  of  high  treason  has  been  reversed 
(inter  alia)  for  the  omission  of  an  arraign- 
ment,                                                        ib.  s.  6 
And  in  all  the  precedents  an  arraignment  appears 
upon  the  face  of  the  record.  ib. 
And  it  is  safest  to  express  it  in  every  record  of 
attainder  by  condemnation,  either  by  confes- 
sion, verdict,  or  standing  mute.  ih. 
In  attainders  upon  an  appeal,  the  arraignment 
does  not  constantly  appear  upon  the  records,  s.6. 
An  appeal  of  robbery  at  the  suit  of  several;  the 
appellee  was  severally  arraigned  and  tried  on 
each  appeal,  in  order  to  entitle  the  different 
appellants  to  a  restitution  of  their  goods. 

ib.  s.  7 
And  a  person  charged  with  several  indictments 
of  robbery,  at  the  prosecution  of  several  per- 
sons, may  be  severally  arraigned  and  tried  on 
each  indictment ;  because  by  21  Hen.  8.  c.  11. 
each  is  intitled  to  restitution  on  conviction,  &c. 

ib. 
Every  person  attainted  of  robbery  at  the  suit  of 
one  person  may  be  arraigned  and  tried  at  the 
suit  of  another,  if  such  suit  were  commenced 
before  the  attainder.  Sed  quare.  ib. 

Quare,  if  a  prisoner  befbi-e  his  attainder  shall 
answer  to  divers  appeals  of  death  and  rape,  in 
the  same  manner  as  of  robbery.  436.  s.  8 

Wherever  an  appellee  is  arraigned  upon  an  ap- 
peal at  the  suit  of  the  king,  he  may  plead  a 
pardon,  as  upon  an  arraignment  on  indict- 
ment. 294,  S.U 
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ARRESTING  AND  AVOIDING  JUDG- 
MENT. 

No  confession  shall  preclude  any  exception  ii 
arrest  of  judgment  for  faults  apparent  on  the 
record.  466.  s.  4 

The  court  is  bound,  ex  officio^  to  talte  notice  of 
such  faults.  467 

By  7  Will.  3.  c.  3.  in  high  treason,  or  misprision 
thereof,  no  mis-writing,  mis-spelling,  false  or 
improper  Latin,  shall,  after  conviction,  be  any 
cause  to  arrest  the  judgment.  355.  s.  147 

In  what  manner  judgment  of  outlawry  may  be 
avoided  by  plea,  without  bringing  a  writ  of  er- 
ror. 650 
A  conviction  of  felony,  whereon  the  party  hath 
had  his  clergy,  may  be  dischai-ged  by  an  ex- 
ception to  the  indictment.                             651 
How  judgment  may  be  avoided  without  writ  of 
error  for  matters  dehors  the  record.             652 
The  purchaser  of  the  land  of  one  who  is  after- 
wards outlawed  or  condemned  by  confession 
for  felony,  may  falsify  the  record,  both  as  to 
the  offence  itself  and  the  time  when  com- 
mitted.                                                         651 
A  judgmentgiven  without  jurisdiction  may  be  fal- 
sified without  writ  of  error.  ih 
An  attainder  of  treason  or  felony  pardoned  may 
be  falsified  either  by  the  convict  or  his  heir 
without  plea.                                                  652 
Letters  patent  to  reverse  an  attainder  are  void, 
unless  confirmed  by  parliament.                     ib. 
How  outlawry   of    treason   or  felony   may   be 
avoided  by  plea.                                           650 

ARRESTS. 
•See  Hue  and  Cry.    Watchmen.    Warrant. 

Of  Arrests  tor  Crimes  by  Private  Per- 
sons. 114.  c.  12 

Every  person  present  at  a  felony,  or  a  dangerous 
wound,  is  bound  to  apprehend  the  offender,  on 
pain  of  imprisonment.  115.  s.  1 

On  default,  the  town  where  it  happens,  or  hun- 
dred if  out  of  town,  shall  be  amerced,  both  by 
common  law  and  the  stat.  Winchester.         ib. 

And  all  persons,  though  not  present,  are  bound 
to  attend  the  hue  and  cry,  to  apprehend  the 
offenders  {y'lde  Hue  and  Cry.)  ib.  s.  4 

Officers  are  bound  by  duty  to  apprehend  of- 
fenders, ib. 

And  every  private  person  is  bound  to  assist  an 
officer  demanding  his  help,  to  take  a  felon,  to 
suppress  an  affray,  or  to  apprehend  the  affray- 
ers ib.  s.  7 

Of  Arrests  for  Treason  or  Felony,  by  Pri- 
vate Persons  on  Suspicion.  117 

Common  fame  ;  living  an  idle  life;  keeping  bad 
company;  such /circumstances  as  induce  a 
presumption  of  guilt;  betraying  a  conscious- 
ness of  guilt;  suffering  pursuit  upon  hue  and 
cry;  are  sufficient  grounds  of  suspicion  to 
justify  the  arrest  of  an  innocent  person  for 
felony.  118.  s.  8  to  15 


arise  from  the  communication  pf  any  othei 
man's  suspicion.  11£ 

But  constables  are  justified  in  arresting  a  man 
upon  a  given  charge  of  felony,  although  even- 
tually it  appears  no  felony  was  committed. 

And  by  a  private  person  the  arrest  of  an  inno 
cent  person  is  justifiable  upon  hue  and  cry. 

119.S.  le 
So  also  one  who  only  attempts  to  rob,  or  who 
only  dangerously  wounds,  may  be  arrested 
upon  hue  and  cry,  though  these  are  no  felo- 
nies, ib. 
And  d,  fortiori  a  private  person  may  arrest  an 
innocent  man  on  a  warrant  from  a  justice. 

ib,  s.  17 
To  justify  the  arrest  of  an  innocent  person,  the 
party  must  shew  in  pleading  that  the  suspicion 
arose  from  himself,  and  set  forth  the  cause  of 
the  suspicion,  and  that  the  crime  for  which  he 
made  the  arrest  was  in  fact  committed. 

120.  s.  18 
But  if  he  have  several  causes,  he  may  allege  them 
all  under  son  tort  demesne.  ib. 

And  when  the  person  arrested  actually  did  the 
fact,  that  fact  alone  may  be  alleged  m  justifi- 
cation, ib. 
But  by  24  Geo.  2.  c.  44.  oflScers,  &c.  are  allowed 
to  plead  the  general  issue,  and  to  give  the  spe- 
cial justification  in  evidence.               118.  (N) 
Any  one  may  lawfully  lay  hold  of  another  whom 
he  shall  see  upon  the  point  of  committing  a 
treason  or  felony,  or  doing  any  act  which  would 
manifestly  endanger  the  life  of  another,  and 
detain  him  till  the  danger  subsides.  120.  s.  19 
Thus  any  one  may  seize  a  person  exposing  an  in- 
fant in  the  streets,  &c.                                   ib. 
Arrests  by  Private  Persons  for  Inferior 
Offences.                                          120.  s.  20 
No  private  person  can  arrest  another  for  the  bare 
breach  of  the  peace  after  it  is  over.               ib. 
Yet  it  is  said  that  any  one  may  apprehend  a  night- 
walker,  or  notorious  cheat,  and  take  him  be- 
fore a  justice,                                                  ib. 
So  also  private  persons  may  justify  an  arrest  for 
offences  in  like  manner  scandalous  and  preju- 
dicial to  the  public.                                         ib. 
And  any  person  may  justify  executing  the  war- 
rant of  a  justice,  authorised  by  the  law  to  re- 
quire such  execution.                         121.  s.  21 
In  what  cases  the  arrests  of  offenders  by  private 
persons  are  rewarded  by  law.  Vide  Reward. 

121  to  127 
Arrests  by  Public  Officers.  127.  c.  13 

Wherever  such  arrest  may  be  justified  by  a  pri- 
vate person,  it  may  be  justified  by  an  officer. 

128 

In  what  manner  watchmen  are  appointed.  Vide 

Watchmen.  ib. 

By  Stat.  Winchester,  c.  '4.  if  any  stranger  do 

pass  by  the  watch  he  shall  be  arrested  till 

morning.  ib.  s.  5 

If  no  suspicion  be  found,  he  shall  go  quit,  or 

otherwise  he  shall  be  delivered  to  the  sheriff, 

until  acquitted  by  law.  ib. 


But  this  suspicion  must  be  original,   and  not  If  they  disobey  the  arrest,  hue  and  cry  may 

I  be 
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be  levied  until  they  are  taken ;  for  which  ar- 

J      restment  none  shall  be  punished.  128 

^  A  Constable  in  general  has  merely  the  same 

power  to  arrest  another  for  felony,  as  a  pri 

vate  person,  129.  s.  7 

The  chief  difference  is,  that  a  constable  has 
greater  authority  to  demand  assistance  from 
others;  and  that  he  must  deliver  his  prisoner 
to  a  justice,  as  a  private  person  must  his  pri 
soner  to  the  constable.  129 

.  A  constable  on  view,  has  authority  to  arrest  af 
frayers,  and  detain  them  till  they  find  surety  ; 
but  a  private  person  can  only  stay  the  affray 
till  the  heat  is  over.  ib.  s.  8 

JBnt  of  offences  out  of  view,  the  power  of  a  con 
stable  and  of  a  private  person  seem  to  be  the 
same  ;  for  it  is  clear  that  a  constable  cannot 
justify  such  an  arrest,  without  a  warrant  from 
i      a  justice. — Quare.  ib. 

'  And  an  unlawful  arrest  by  a  constable  without 
a  warrant  cannot  be  made  good  by  taking  out 
a  warrant  afterwards.  ib.  s.  9 

A  man  once  arrested  by  a  constable,  on  warrant 
who  is  freed  upon  a  promise  to  return, &c. 
cannot  be  retaken  upon  the  same  warrant.  130 

But  if  he  surrender,  the  constable  may  take  him 

'    before  the  justice  in  pursuance  of  the  warrant. 

^  ib 

A  constable  cannot  justify  any  arrest  by  force  of 
a  warrant  which  expressly  appears  to  be  for 
an  offence  of  which  the  justice  had  no  juris- 
diction. 130.  s.  10 

Kor  can  he  take  the  party  to  him  at  a  place  out 
of  the  county  for  which  he  is  justice.  ib. 

But  he  ought  to  execute  a  general  warrant,  for 
he  must  presume  the  justice  to  have  jurisdic- 
tion, ib. 

The  Case  of  General  Warrants,     ib.  (N.  2) 

Constables  being  bound  to  know  the  laze,  qaare  if 

'  they  ought  now  to  execute  a  general  warrant 
— for  they  are  not  justified  in  so  doing.  i6.(N.2) 
I  And  quare  if  a  constable  can  justify  the  execu- 
tion of  a  general  warrant  to  search  for  stolen 
goods;  for  such  warrant  is  illegal  on  the  face 
of  it.  ib. 

*A  justice  cannot  legally  grant  a  blank  warrant 
lor  the  arrest  of  a  single  person,  leaving  it  to 
the  party  to  fill  up.  ib. 

«t  any  constable,  or  even  a  private  person,  may 
execute  the  warrant  of  a  justice  to  arrest  a 
particular  person  for  felony  or  other  misde- 
meanour within  his  jurisdiction,  whether  the 
person  be  innocent  or  guilty,  or  whether  he  be 
indicted  or  not.  ib.  s.  11 

)For  the  justice  must  be  answerable  for  the  con- 
sequence, ib. 
lit  has  been  the  modern  practice  to  make  out 
"warmnts  on  the  suspicion  of  felony,  before 
any  indictment  found.                                  131 

This  practice  is  countenanced  by  1  &  2  Philip 
and  Mary,  c.  13.  and  2  &  3  Philip  and  Mary, 
c.  10.  ib. 

The  ancient  opinion,  that  a  justice  could  not 
grant  a  warrant  till  an  indictment  was  found, 
contradicted  by  constant  experience.  ib. 

And  a  warrant  before  indictment  found,  is  a 
good  justification  to  the  officer;  and  the  old 

y  y  2 


cases  to  the  contrary  do  not  warrant  the  con- 
clusion. 131 

The  justice  who  granted  it,  if  he  did  it  mali- 
ciously of  his  own  head,  Sec.  is  liable  to  an 
action  by  the  person  injured.  ib. 

It  is  not  politic  that  the  officer  should  be  liable 
for  executing  a  warrant  he  is  bound  to  obey, 
unless  it  appear  that  the  justice  had  no  juris- 
diction. 132 

And  a  warrant  pro})€rlj/  penned  (even  though 
the  magistrate  who  issues  it  should  exceed  his 
jurisdiction)  will,  by  24  Geo.  2.  c  44.  at  all 
events  indemnify  the  officer.  ib.  (N.  3) 

Therefore  a  warrant  to  apprehend  all  persons 
guilty  of  a  crime  therein  specified,  will  not 
justify  the  officer  who  acts  under  it.  ib.  (N.  4) 

How  the  officer  shall  avail  himself  of  a  plea  in 
justification.  ib. 

As  to  Arrests  by  Bailiffs  of  towns,  it  is 
enacted  by  statute  of  Winchester,  c.  4.  that 
they  shall  make  inquiry  among  the  inhabit- 
ants for  suspicious  persons,  and  do  right 
therein.  ib. 

And  by  this  statute  bailiffs  may  arrest  and  de- 
tain suspected  persons  until  they  give  an  ac- 
count of  themselves.  ib. 

Justices  of  the  Peace  have  the  same  power  to 
arrest  as  private  persons,  and  other  inferior 
officers.  ib.  s.  13 

Justices  may  command  an  arrest  either  by  parol 
or  by  warrant.  ib. 

By  parol,  where  any  person  is  guilty  by  an  ac- 
tual breach  of  the  peace  in  his  presence,  or 
shall  be  engaged  in  a  riot  in  his  absence. 

133.  s.  14 

A  warrant  may  be  granted  by  any  justice  for 
treason,  felony,  pramunire,  or  any  other  of- 
fence against  the  peace.  ih.  s.  15 

So  where  a  statute  gives  a  justice  jurisdiction, 
it  impliedly  empowers  him  to  issue  a  warrant. 

133 

And  by  modern  practice  one  justice  may  issue 
a  warrant  where  the  jurisdiction  is  given  to 
the  sessions,  or  to  two  justices.  ib. 

But  u  justice  cannot  justify  sending  a  general 
warrant  to  search  all  suspected  houses  for 
stolen  goods.  ib.  s.  17 

And  a  general  warrant  from  a  secretary  of  state 
to  search  for,  and  bring  all  papei-s,  &c.  in  the 
case  of  a  libel,  is  illegal  and  void.     ib.  (N.  6) 

The  evidence  on  which  warrants  ought  alone  to 
be  granted,  vide  Warrants. 

The  form  in  whicli  a  warrant  ought  to  be  made. 
134,  135.  s.  21  to  28 

A  bailiff  or  constable,  known  as  officers  within 
their  precinct,  need  not  shew  their  warrant  to 
the  party  arrested,  though  he  demand  a  sight 
of  it.  135.  s.  28 

But  every  person  making  an  arrest  ought  to 
make  the  party  acquainted  with  the  substance 
of  their  warrant.  «^' 

But  all  private  persons,  and  officers  not  known, 
and  out  of  their  precincts,  must  shew  their 
warrants  if  demanded.  *^' 

By  27  Geo.  2.  c.  20.  the  officers  in  executing 
the  warrant  of  a  justice,  for  the  levying  a 
penalty,  shall  shew  the  same  to  the  person 

whose 
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whose  goods  are  to  be  distrained,  and  suffer 
a  copy  to  be  taken.  135 

If  a  warrant  be  directed  to  a  sheriff,  he  may  de- 
pute another  to  make  the  arrest;  but  all 
others  must  execute  it  personally,  and  may 
take  assistance.  ih. 

If  a  warrant  be  directed  to  all  constables,  none 
can  execute  it  out  of  his  precinct,  and  if  it  be 
directed  particularly,  the  constable  may  exe- 
cute it  any  where  within  the  jurisdiction  of 
the  justice.  ib.  s.  30 

The  execution  of  a  warrant  must  be  pursuant  to 
the  directions  of  it.  i6.  s.  31 

No  one  can  justify  breaking  open  doors,  unless 
he  first  signify  the  cause  of  his  coming,  and 
require  admittance.  136.  ch.  14 

But  no  precise  form  of  words  is  necessary  in  this 
notice,  it  is  sufficient  if  the  party  be  satisfied 
that  the  officer  does  not  come  as  a  mere  tres- 
passer, ib.  (N.  1) 

To  make  an  arrest,  doors  may  be  broken  open 
upon  a  capias  grounded  on  an  indictment. 

ib.  s.  3 

So  also  upon  a  capias  from  the  king's  bench  or 
chancery.  ib. 

So  upon  a  warrant  from  a  justice  to  compel  ap- 
pearance for  good  behaviour.  ib. 

So  upon  a  capias  utlagatum,  or  capias  projine,  in 
any  action  whatsoever.  ib.  s.  4 

So  upon  the  warrant  of  a  justice  for  the  levying 
a  forfeiture  in  execution  of  a  judgment  qui 
tarn.  ib. 

So  doors  may  be  broke  open  where  a  forcible 
entry  or  detainer  is  either  found  by  inquisition 
before  justices,  or  appears  upon  view.    ib.s.  6 

Or  where  one  is  known  to  have  committed  a 
felony,  and  given  a  dangerous  wound,  and  is 
pursued  either  by  a  constable  or  private  per- 
son without  warrant.  ib.  s.  7 

Where  an  affray  is  made  in  a  house  in  the  view 
or  hearing  of*^a  constable.  ib.  s.  8 

Or  where  the  aftVayers  fly  and  take  shelter  in  a 
house.  ib. 

And  in  every  case  of  an  escape  after  lawful  ar- 
rest. 137 

Or,  by  3  and  4  Jac.  1.  s.  35.  for  arresting  any 
Popish  recusant  excommunicated.         ib.  s.  9 

An  officer  cannot  break  open  doors  on  a  warrant 
from  a  justice,  to  require  persons  to  come  be- 
fore him  to  take  certain  oaths  ordained  by 
statute.  ib.  s.  10 

But  if  the  officer  enter  into  any  house  to  serve 
such  a  warrant,  and  the  doors  be  locked  upon 
him,  his  friends  may  break  them  open  to  set 
him  at  liberty.  ib. 

In  what  cases  justices  of  the  peace  may  arrest 
persons  of  evil  fame.  41.  s.  4 

Of  the  offence  of  a  stranger  in  forcibly  freeing 
another  from  an  arrest.  201.  ch.  21 

Any  judge  of  record  may  discharge  a  person  ar- 
rested in  the  face  of  the  court.  5.  s.  18 

How  far  persons  attending  courts  of  justice  are 
privileged  from  arrests.  ^     ih. 

How  warrants  shall  be  indorsed  for  the  purpose 
of  making  an  arrest  in  a  foreign  county.      50 

ARSON. 
The  appeal  of  arson  is  become  obsolete. 

247.  s.  73 


Arson  cannot  be  bailed  by  justices  of  peace.  l64 

If  a  person  command  another  to  burn  a  particu- 
lar house,  and  by  burning  it  he  also  burn  ano- 
ther house,  the  commander  may  be  indictee 
as  an  accessary  to  arson  for  the  subsequen 
felony.  443.  s.  1> 

In  the  statutes  of  Hen.  8.  and  Edw.  6.,  whicl 
oust  felonies  of  clergy,  the  crime  of  arson  i 
omitted.  479.  s.  . 

But  the  offence  of  arson  is  now  clearly  exclude 
from  clergy.  ib.  s.  101 

ARTICULI  SUPER  CHARTAS. 

How  far  it  authorises  the  coroner  for  the  count 
to  take  notice  of  felonies  done  within  tht 
verge.  76.  s.  15  = 

ASSAULT. 
See  Son  assault  demesne. 

An  assault  and  battery  is  inquirable  of  in  the 
sheriff's  torni  10c 

By  11  Geo.  2.  c.  26.  to  assault,  beat,  or  wound 
any  persons,  contrary   to   the   provisions  o: 
9  Geo.  2.  c.  23.  is   transportation  for  sever  - 
years.  20' 

How  justices  shall  conduct  themselves  on  beinf 
assaulted.  56.  s,  66 

ASSIZES. 
See  Courts. 

ASSIZE  AND  NISI  PRIUS.      - 

The  power  of  justices  of  assize  in  criminal  mat- 
ters, depends  wholly  upon  statute.    33.  ch.  7 

By  27  Edw.  1.  c.  3.  justices  of  assize,  after  the 
assizes  taken  shall  remain  both  together  if  they 
be  lay ;  if  one  of  them  be  a  clerk,  then  the 
most  discreet  knights  of  the  shire  associated 
by  the  king's  writ,  with  the  lay  justice,  shall 
deliver  the  gaols,  &c.  in  the  manner  they  had 
been  before  delivered,  and  inquire  if  the  she- 
riffs have  improperly  admitted  any  to  bail. 

33.  s."2 

By  2  Edw.  3.  c.  2.  no  justices  shall  be  made 
against  the  form  of  the  above  statute,    ib.  s.  3 

The  above  statutes  have  been  construed  to  ex- 
tend only  to  felony ;  but  this  is  a  forced  con- 
struction, and  justices  of  assize  have  power 
over  both  treason  and  felony  with  justices  of 
gaol-delivery.  ib. 

Justices  of  assize,  being  laymen,  may  deliver 
gaols  without  any  special  commission  for  that 
purpose.  34.  s.  5 

By  3  Hen.  5.  c.  7.  they  shall  have  power  by 
commission  to  hear  and  determine  offences 
against  the  coin.  ib. 

As  judges  of  assize,  their  jurisdiction  over  this 
offence  is  by  virtue  of  the  king's  commission; 
but  they  have  cognizance  of  it  without,  as 
justices  of  gaol-delivery.  ib.  s.  7 

By  28  Edw.  1.  c.  10.  justices  of  assize  may 
award  process  into  any  foreign  county  against 
persons  appealed  by  approvers,  and  proceed 
against  them.  35.  s.  8 

How  justices  of  assize  may  be  said  to  possess  all 
the  authority  of  justices  of  gaol-delivery,     ib. 

By  28  Edw.  1.  c.  10.  judges  of  assize,  upon 
plaint,   may  award  inquests,  and  do  right 
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against  conspirators,  false  informers,  and  evil 
procurers  of  dozens,  assizes,  juries,  and  in- 
quests. 35.  s.  10 

By  4  Edw.  3.  c.  11.  whenever  they  hold  nisi 
prius  they  shall  inquire,  hear,  and  determine, 
both  at  the  suit  of  the  king  and  the  party,  of 
maintainers»  bearers,  conspirators,  &c.         ib. 

By  20  Edw.  3.  c.  6.  such  justices  shall  have 
commission  to  inquire  of  maintainers  and 
common  embracers.  ib. 

By  5  Edw.  3.  c.  10.  they  may  inquire  and  de- 
termine the  offences  of  any  juror,  &c.  &c. 

36.  s.  11 

But  by  38  Edw.  3.  c.  12.  no  justices  shall  in- 
quire e.r  officio  of  the  said  offence,  but  only  at 
the  suit  of  the  party.  ib.  s.  12 

By  32  Hen.  8.  c.  9.  justices  of  assize  of  every 
circuit  shall,  in  every  county  within  their  cir- 
cuits, twice  a  year  cause  open  proclamation 
against  unlawful  maintenance,  champerty, 
embracery,  &c.  ib.s.  13 

tBy  20  Edw.  3.  c.  6.  they  shall  have  commission 
to  inquire  of  sheriffs,  escheaters,  bailiffs  of 
franchises,  and  their  ministers,  &c.  ib. 

By  23  Hen.  6.  c.  10.  they  are  authorised  to  de- 
termine ex  officio  without  special  commission, 
of  and  upon  all  sheriffs,  under-sheriffs,  clerks, 
bailiffs,  gaolers,  coroners,  stewards,  bailiffs  of 
franchises,  ofticers  and  other  ministers,  as  to 
matters  of  arrest  and  taking  bail.         ib.  s.  15 

iBy  1  Hen.  8.  c.  7.  justices  of  assize  have  juris- 
diction, as  well  by  examination  as  present- 
ment, over  coroners  for  not  taking  inquest 
without  fee  super  visum  corporis.  ib.  s.  16 

IBy,  14  Hen.  6.  c.  1.  justices  before  whom  in- 
quests and  juries  shall  be  taken  by  nisi  prius, 
shall  have  power,  in  all  cases  of  treason  and 
felony,  to  give  judgment  of  acquittal  or  attain- 
der, and  to  award  execution.  ib.  s.  17 

^On  nonsuit  in  appeal  thejustices  cannot  arraign 
the  appellee  at  the  suit  of  the  king.     37.  s.  18 

ilBut  on  the  acquittal  of  the  appellee,  such  justices 
have  power  to  inquire  of  the  abettors,  &c.  ib. 

IBy  8  Rich.  2.  c.  2.  no  man  shall  be  justice  of 
assize  or  of  the  common  deliverance  of  gaols, 
in  his  own  county.  ib.  s.  19 

IBy  33  Hen.  8.  c.  24.  no  man  shall  be  justice  of 
assize,  in  the  county  where  he  was  born  or 
doth  inhabit,  on  pain  of  100^. ;  but  this  shall 
^ot  extend  to  the  inferior  officers.        ib.  s.  20 

IBy  12  Geo.  2.  C.27.  this  penalty  and  restriction, 
as  to  the  office  of  justice  of  03/er  and  terminer 
and  gaol-delivery,  are  repealed.  ib.  s.  21 

IBy  19  Geo.  3.  c.  74.  the  lodgings  of  thejustices 
the  circuits  shall  be  construed  to  be 


and  the  nature  of  the  commission  for  that 

purpose.  22 

The  king  can  grant  but  one  patent  of  association 

to  one  commission.  ib. 


upon 

both  within  the  city,  town,  &c.   and  within 

the  county  of  such  city,  town,  &c.      ib.  s.  22 

ASSOCIATION. 

1  Ann.  c.  8.  no  commission  of  association, 

&c.  &c.  shall  be  determined  by  death  of  any 

:  Jiing  and  queen,  but  shall  continue  in  force  for 

six  months,  unless  sooner  determined  by  the 

successor.  4 

Commissions   of  association  frequently  called 

writs.  19 

The  manner  in  which  justices  may  be  associated, 


ATTACHMENT. 

An  attachment  is  a  process  from  a  court  of  re- 
cord, awarded  by  the  discretion  of  thejustices 
upon  a  bare  suggestion,  or  their  own  know- 
ledge. 206.  ch.  22. 
It  is  properly  grantable  in  cases  of  contempts, 
against  which  all  courts  of  record,  but  more 
especially   those  of  Westminster  Hall,   and 
above  all  the  court  of  king's  bench,  may  pro- 
ceed in  a  summary  manner.  ib.  s.  1. 
The  contempt  being  established  by  affidavit,  the 
court  will  make  a  rule  for  him  to  shew  cause 
why  an  attachment  should  not  issue ;  or  if  the 
offence  be  exorbitant  and  apparent,  the  court 
will  grant  the  writ  in  the  first  instance.       ib. 
Every   one    against   whom    an    attachment   is 
granted  must  appear  personally  in  court,    ib. 
And  on  appearance,  if  the  party  be  evidently 
guilty,  the  court  will  generally  commit  him 
immediately  to  answer  interrogatories.         ib. 
Otherwise  they  will  allow  him  to  enter  into  re- 
cognizance for  that  purpose.  207 
The  practice  of  the  court  upon  this  occasion,  ib. 
All  courts  of  record  have  a  kind  of  discretionary 
power  over  all  abuses  by  their  own  officers, 
and  may  grant  attachment  against  them  for 
any  corrupt  practice.                            208.  s.  2, 
As  against  a  sheriff  for  not  serving  a  writ  unless 
paid  an  unreasonable  gratuity  from  the  plain- 
tiff ib. 
Or  for  receiving  a  bribe  from  the  defendant,  ib. 
Or  for  giving  him  notice  to  remove  his  person  or 
effects   in  order  to  avoid  the  effect  of  the 
writ.  ib. 
The  court  of  king's  bench  has  a  general  super- 
intendency  over  all  crimes  whatsoever,  but  in 
contempts  each  court  may  punish  by  attach- 
ment, &c.  ib. 
But  if  the  negligence,  &c.  do  not  appear  wilful, 
tiifc  courts  will  leave  the  party  to  the  ordinary 
remedy.  ib. 
The  mode  of  obtaining  that  remedy.  ib. 
The  court  will  grant  an  attachment  against  a 
sheriff  or  bailiff,  &c.  for  oppressive  practice  in 
executing  a  writ.                 •                            ib. 
Instances  in  which  the  court  will  grant  attach- 
ment upon  this  ground.                                 209 
So  also  an  attachment  may  be  moved  for  against 
a  sheriff  or  bailiff,  &c.  for  not  executing  a  writ 
effectually.                                        ^      »/>•  s.  4 
As  if  he  levy  the  money  and  keep  it  in  his  ovyn 
hands  and  embezzle  it.  ib. 
By  what  process  the  sheriff  shall  be  forced  to 
return  the  writ,  and  pay  the  money,  &c.      ib. 
The   court    may   grant   attachment    against   a 
sheriff,  &c.  for  making  a  false  return  to  a 
writ.                                                                 **• 
As  where  he  returns  languidus  when  the  defend- 
ant is  in  health.                                            210 
In  what  cases  an  attachment  against  the  sheriff 
shall  he  directed  to  the  coroner.        208.  s.  2. 
If  the  coroner  make  no  return  of  such  attach- 
i                                                                  ment, 
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ment)  the  court  will  grant  an  attachment  in 
the  first  instance  against  the  coroner,  directed 
to  elisors.  203 

Attachment  maybe  granted  against  attornies  for 
appearing  to  a  suit  without  authority.  210.  s.6 

But  if  they  have  a  warrant  and  do  not  record  it 
till  judgment,  the  court  will  hardly  grant  at- 
tachment ib. 

Penalties  imposed  by  statute  on  attornies  for 
not  recording  the  warrant,  and  for  appearing 
without  authority.  ib. 

Attachments  may  also  be  granted  against  attor- 
nies after  a  rule  nisi  for  injustice  towards 
their  clients,  as  for  protracting  suits  by  little 
shifts  and  devices,  &c.  211.  s.  10 

Or  for  refusing  to  deliver  up  their  clients  writ- 
ings (unless  detained  for  his  bill)  or  money 
received  to  their  use.  ib. 

But  the  court  will  not  interpose  respecting  any 
other  writings  or  money  but  what  he  possesses 
in  the  way  of  his  profession.  ib. 

Instances  in  which  attachments  have  been 
granted  against  attornies  for  contempts.    212 

In  what  case  an  attachment  shall  issue  against 
an  attorney  for  dishonest  practices,     ib.  s.  1 1 . 

All  courts  of  record  may  proceed  by  attachment 
against  any  of  its  officers  for  refusing  to  exe- 
cute its  demand,  &c.  &c.  ib.  s.  12 

In  what  cases  an  attachment  may  be  granted 
against  jurors  {vide  Jurors).  212  to  216 

In  what  cases  inferior  judges  are  punishable  by 
attsichmentfor  proceeding  without  jurisdiction. 

217.  s.  25 

IIow  they  shall  be  so  punished  for  acting  un- 
justly,  oppressively,  or  irregularly.       ib.  s.  26 

They  shall  be  punished  by  attachment  ^br  re- 
fusing to  do  justice.  218.  s.  27 

And  for  contempts  of  the  superior  courts. 

ib.  s.  28 

QuarCt  if  counsellors  are  subject  to  an  attach- 
ment for  foul  practice.  219.  s.  30 

In  what  cases  gaolers  arc  punishable  by  attach- 
ment, ib.  s.  31 

Peers,  whether  spiritual  or  temporal,  are  liable 
to  attachment  for  contempt  of  court.  220.  s.33. 

Instances  in  which  attachments  have  been 
granted.  ib. 

The  most  material  instances  of  contempts  for 
which  an  attachment  shall  issue  {vide  Con- 
tempts). 220  to  223 

The  nature  and  consequences  of  an  attachment. 

207.  (N.l.) 

ATTAINDER. 

Persons  attainted  of  felony  or  other  heinous 
crime  shall  not  be  bailed.  150.  s.  40 

But  even  attainted  persons  may  be  bailed  by 
the  king's  bench  in  special  cases,  and  upon 
very  particular  grounds.  151.  s.  80 

An  attainder  in  treason  or  felony  while  it  con- 
tinues in  force  is  a  good  objection  against  a 
plaintiff  in  bar  to  an  appeal.  268.  s.  130 

The  reception  of  an  attainted  person  in  the 
same  county  in  which  he  was  attainted,  will 
make  the  receiver  an  accessary,  without  notice 
of  the  attainder.  447.  s.  33 

If  an  attainted  person  stand  mute  upon  the  de- 


mand why  execution  should  not  be  done,,lii  ^ 

obstinacy  shall  be  disregarded.  461.  s.; 

In  what  cases  it  shall  be  tried  whether  the  pet 

son  standing  mute  is  the  same  person  wh 

was  before  attainted.  U 

Whether  upon  an  attainder  on  one  appeal,  pent 

ing  another  for  larceny,  an  inqaest  shall  be  t 

entitle  the  appellant  to  restitution.     ,525.  s 
An  attainted  person  is  liable  to  answer  a  p^ 

sonal  action,  as  if  he  had  not  been  attainted.  /. 
Whether  a  person  attainted  of  one  felony  sha 

be  forced  to  plead  to  a  prosecution  for  ai 

other,  in  order  to  let  in  the  trial  of  the  acces 

saries.  62( 

A  reversal  of  the  attainder  of  the  principal  ips 

facto  reverses  the  attainder  of  the  accessary. 

65' 
A  writ  of  error  to  reverse  an  attainder  of  trea 

son  or  felony  may  be  brought  by  the  execute 

and  heir  only.  ib.  s.  1 

Before  the  allowance  of  the  writ  the  error 

must  be  assigned,  and  the  leave  of  the  cour 

obtained.  ^  ib.  s.  V. . 

There  must  be  an  express  warrant  for  it  fron 

the  attorney-general.  ih.  s.  II 

In  what  cases  a  scire  facias  is  necessary,  ih.  s.  1< 
An  attainder  by  the  common  law  of  as  mucl 

validity  as  by  statute.  ib.  s.  li 

The  28  Eliz.  c.  2.  that  no  attainder  of  high  trea 

son  shall  be  reversed  by  writ  of  error,  doe; 

not  extend  to  attainders  since  that  time. 

ib.  s.  U 
A  writ  of  error  lies  in  the  king's  bench  on  ar 

attainder  before  the  lord  high  steward. 

655.  s.  17 
The  consequences  of  an  attainder  respecting  the 

forfeiture  of  goods  and  chattels,  and  land 

see  Forfeiture. 

ATTAINT. 

See  Jurors, 

ATTORNEY. 

By  5  Geo.  2.  c.  18.  no  attorney  shall  be  capable 
of  being  a  justice  of  the  peace.  46.  s.  35 

By  22  Geo.  2.  c.  46.  no  person,  unless  he  here 
gularly  admitted  an  attorney,  shall  practise  at 
the  quarter  sessions,  on  pain  of  50/.  66.  s.  19 

And  if  any  attorney  shall  suffer  another  to  use 
his  name  he  shall  incur  the  like  penalty,     ib. 

No  clerk  of  the  peace  or  his  deputy,  or  any 
under-sheriff  or  his  deputy,  shall  act  as  attor- 
ney at  the  quarter  sessions,  on  like  penalty. 

ib.s.22 

Atsworn  attorney  may  be  discharged  from  the 
office  of  constable  by  writ  of  privilege. 

100.  s.  "39 

In  appeal  of  mayhem  the  plaintiff  cannot  appear 
by  attorney  where  a  view  is  granted.         230 

In  what  cases  the  parties  in  an  appeal  may  ap- 
pear by  attorney.  247.  s.  74 

A  defendant  against  whom  an  attachment  is 
granted  must  appear  in  proper  person,  and 
not  by  attorney.  206 

Whoever  without  being  admitted  and  enrolled 
shall  practise  as  an  attorney,  or  being  so  ao- 

milted 


A  TABLE  OF  PRINCIPAL  MATTERS. 


G79 


mitted  shall  lend  his  uaine,  shall  forfeic  50/. 

&c.  66.  s.  19 

fn   what  cases    attornies    may   be    proceeded 

against  by  attachment.  210  to  211.  s.6.  to  s.  12. 

ATTORNEY-GENERAL, 
^rhe  king's  attorney  excepted  out  of  2  Hen.  5. 
c.  4.  concerning  justices  of  the  peace.  42.  s.  7 

AVERMENT. 

sMo  averment  shall  be  allowed  against  a  record. 

;  4.  s.  14 

\  material  part  of  an  indictment  not  found  by 

the  oaths  of  the  indictors,  cannot  be  supplied 

by  any  averment.  77 

AVOWRY. 

See  Sheriff's  Torn. 

AUTHORITY. 

See  Courts. 

AUTREFOITS,  ATTAINT. 

tin  attainder  of  felony,  either  by  verdict,  out- 
lawry, or  abjuration,  may  be  pleaded  in  bar  of 
any  subsequent  prosecution  for  the  same,  or 
any  other  felony.  ch.  36 

This  plea  is  of  no  effect  if  the  attainder  be  re- 
versed for  error,  but  until  reversal  it  is  good, 
for  error  only  renders  it  voidable.  525.  s.  2 
person  attainted  at  the  suit  of  the  king,  and 
pardoned,  cannot  plead  it  in  bar  to  an  appeal. 

ib. 

Where  a  person  is  attainted  of  felony,  and  after- 
wards indicted  for  high  treason,  either  before 
or  after  the  attainder,  the  attainder  cannot  be 
pleaded  in  bar  to  the  treason.  ib.  s.  4 

\  principal  attainted  cannot  plead  it  against  a 
prosecution  on  his  conviction,  on  which  the 
trial  of  accessaries  depend.  526 

(judgment  o^ forte  et  dure  in  one  felony  is  no  bar 
to  a  prosecution  for  another  felony.  Sed 
quare  for  the  same  felony.  ib.  s.  7 

iutrefoits  attaint  no  plea  for  one  who  breaks 
the  prison  of  the  ordinary.  ib.  s.  8 

j.n  attainder  on  an  indictment  for  murder,  is  no 
bar  to  an  appeal  by  treason  3  Hen.  7.  c.  1 .  ib. 

s.  9 

n  all  other  cases  autrefoits  attaint  is  still  of  the 
same  force  as  it  was  at  common  law.  ib. 

AUTREFOITS  ACQUIT. 

this  plea  is  grounded  on  the  maxim,  "  That  a 
"  man^s  life  shall  not  be  in  danger  more  than 
"  once  for  the  same  offence."  515 

herefore,  where  an  indictment  or  appeal  is  free 
from  error,  well  commenced,  and  brought  be- 
fore a  competent  jurisdiction,  and  the  prisoner 
is  found  not  guilty^  he  may  in  all  cases  plead 
such  acquittal  in  bar  to  any  subsequent  prose- 
cution for  the  same  crime.  ib.  s.  1 
his  bar  need  not  be  pleaded  with  aprqfert,  &c. 
of  the  record  of  acquittal;  it  ought  to  come 
before  the  Court  by  writ ;  and  the  prisoner 
shall  have  a  day  given  him  to  bring  it  in.  516 
variance  between  the  indictment  and  the  re- 


cord, provided  the  nature  of  the  crime 
charged  be  substantially  the  same,  may  be 
helped  by  proper  averments.  516.  s.  3 

If  a  man  be  named  yeoman  in  the  record,  and 
gentleman  in  the  indictment;  or  if  the  acquittal 
be  for  murder  or  robbery  cujusdam  ignotiy  and 
the  indictment  insert  the  name;  or  if  the  in- 
dictment state  a  different  surname  than  that 
on  which  the  prisoner  was  acquitted ;  yet  the 
variance  may  be  cured  by  averring,  that  the 
person  so  differently  named  was  one  and  the 
same  person;  that  he  was  known  as  well  by 
the  one  name  as  the  other.  517.  s.  3 

So  also  a  variance  respecting  the  time  and  place 
may  be  helped  by  averring  that  they  were  one 
and  the  same  felony.  ib. 

If  the  first  indictment  be  in  an  improper  county, 
the  prisoner  cannot  plead  an  acquittal  upon  it, 
in  bar  to  a  subsequent  prosecution  in  the  pro- 
per county.  ib. 

And  if  the  acquittal  be  in  the  proper  county ^  his 
life  is  not  endangered  by  the  subsequent  pro- 
secution in  an  improper  county,  and  so  can- 
not be  pleaded  in  bar.  ib. 

An  acquittal  for  larceny  in  the  county  where  the 
goods  Sive  found  may  be  pleaded  in  bar  to  a 
prosecution  for  the  same  offence  in  the  county 
where  they  were  taken.  518.  s.  4 

And  a  jury  of  one  county  may  try,  whether  an 
offence  laid  in  their  own  county  be  the  same 
offence  that  was  done  in  another.  ib. 

An  acquittal  in  trespass  cannot  be  pleaded  against 
an  appeal  of  larceny  for  the  same  goods,  for 
they  are  distinct  offences.  ib.  s.  5 

And  generally  a  bar  in  an  action  of  an  inferior 
nature  will  not  bar  another  of  a  superior,    ib. 

An  acquittal  in  murder  is  a  good  bar  to  an  in- 
dictment for  petit  treason,  for  substantially 
they  are  the  same  offence.  ib. 

Burglary  and  stealing  the  goods  of  A.  and  B. 
and  acquittal  on  an  indictment  for  the  bur- 
glary and  stealing  the  goods  of  B.  will  not  bar 
a  subsequent  prosecution  for  stealing  the 
goods  of  A.  but  it  may  be  well  pleaded  against 
a  second  indictment  for  the  burglary.        519 

See  contra  519.  (N.  1) 

No  discharge  of  an  indictment  will  bar  an 
appeal,  and  no  discharge  of  an  appeal  will  bar 
an  indictment,  except  an  acquittal  by  battle, 
or  by  verdict  on  the  general  issue.      520.  s.  6 

Quare,  If  an  acquittal  bybattlein  an  appeal  may 
not  be  pleaded  in  bar  to  an  indictment.  521 . 

s.  7 

The  acquittal  upon  indictment  or  appeal  so  erro- 
neous as  not  to  support  the  judgment,  cannot 
be  pleaded  in  bar  to  a  subsequent  indictment 
or  appeal.  ib.  s.  8 

But  it  is  otherwise  if  the  error  be  only  in  the 
process.  ib. 

An  acquittal  on  an  appeal  brought  by  an  impro- 
per appellant  will  not  bar  an  appeal  by  the 
right  appellant.  ib.  s.  9. 

An  acquittal  in  any  court  of  competent  juris- 
diction is  as  good  a  bar  as  an  acquittal  in  the 
highest  court.  522.  s.  10 

Aa  acquittal  of  murder  at  the  grand  session  in 

Wales 
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Wales  may  be  pleaded  to  an  indiciment  for 
the  same  murder  in  England.  522 

An  acquittal  of  a  man  as  accessary  no  bar  of  a 
subsequent  prosecution  against  him  as  acces- 
sary after  the  fact.  if>.  8.  11 

But  it  is  doubtful,  whether  the  acquittal  of  a  man 
as  principal  is  a  good  bar  against  an  indict- 
ment as  accessary  before  the  fact.  ib. 

Whether  a  man  can  be  found  guilty  as  principal 
upon  evidence  which  only  proves  him  to  have 
been  an  accessary  before.  ib. 

If  not,  the  acquittal  of  him  as  principal  no 
way  acquits  him  as  an  accessary  before;  which 
opinion  is  strongly  holden  by  Mr.  Justice 
Foster.  523.  (N) 

The  acquittal  of  a  man  as  accessary  before  or 
after  is  no  bar  to  a  prosecution  against  him  as 
principal.  ib.  s.  12 

An  acquittal  as  accessary  to  one  principal  is  no 
bar  to  an  arraignment  afterwards  as  accessary 
to  another  in  the  same  fact.  ib.  s.  13 

By  3  Hen.  7.  c.  1.  principals  and  accessaries 
in  murder  may  be  tried  before  the  expiration 
of  the  year  and  day  within  which  time  an  ap- 
peal is  allowed  to  be  brought.  ib 

But  an  acquittal  on  this  trial  within  the  time 
shall  not  bar  the  appeal.  ib. 

Nor  shall  this  statute  extend  to  any  other 
acquittal  but  on  an  indictment.         524.  s.  15 

And  an  acquittal  on  any  other  indictment  or 
appeal,  except  for  death,  may  still  be  pleaded 
in  bar  to  an  appeal  for  the  same  crime.       ib 

How  the  record  shall  be  produced  in  pleading 
autrefoits  acquit.  516 

A  prisoner  shall  be  allowed  a  copy  of  his  indict 
ment  to  enable  him  to  plead  autrefoits  acquit. 

557 

AUTREFOITS  CONVICT. 

This  plea  is  allowed,  because  the  party  ought 
not  to  be  brought  twice  into  danger  of  his  life 
for  the  same  crime.  526.  s.  10 

A  conviction  of  felony  maybe  pleaded  to  an  in- 
dictment or  appeal  for  the  same  felony,      ib. 

A  conviction  of  manslaughter  on  an  appeal  may 
be  pleaded  to  an  indictment  or  appeal  of  the 
same  death.  ib. 

But  a  conviction  of  manslaughter  on  an  indict 
ment  cannot  be  pleaded  to  an  appeal,  unless 
the  convict  be  admitted  to,  or  has  prayed  his 
clergy.  ib. 

A  conviction  of  one  felony  cannot  be  pleaded  in 
bar  of  another  felony.  527 

A  person  admitted  to  his  clergy  shall  not  thereby 
bar  a  subsequent  prosecution  for  another 
felony  not  within  the  benefit  of  clergy.  i6.  s.  II 

A  person  convicted  of  manslaughter  on  an  in- 
dictment of  murder,  who  hath  prayed  his 
clergy,  though  not  actually  admitted  to  it,  may 
bar  any  subsequent  appeal  for  the  same  death. 

ib.  s.  12 

But  if  a  person  be  acquitted  on  such  an  indict- 
ment it  is  no  bar  to  the  subsequent  appeal. 

527 

It  is  not  material  whether  the  appeal  in  bar, 
whereof    such    conviction    and    clergy    are 


pleaded,  were  depending  at  the  time  of  anc  J 

conviction,  or  not.  527.  s.  1    i 

It  has  been  said,  unless  the  Court  call  a  man 
judgment  on  a  conviction  of  manslaughter, 
an  indictment  of  murder,  he  cannot  denii 
clergy,  and,  therefore,  cannot  plead  such  c 
viction  and  clergy  in  bar  to  an  appeal.  5 

s. 

But  it  is  now  settled  that  such  a  conviction,  i 
the  prayer  of  clergy,  may  be  pleaded  in  bu; 
an  appeal  for  the  same  death,  whether  : 
party  were  called  to  judgment  or  not. 

But  if  the  record  is  erroneous  either  in  respc 
of  insufficiency  in  the  indictment  or  appe; 
or  for  a  mis-trial,  &c.  so  that  his  life  was  n 
in  danger,  the  prisoner  cannot  plead  such  coi 
viction  and  clergy  thereon  had,  in  bar  of 
second  indictment  or  appeal.  / 

The  form  of  the  conclusion  of  a  plea  of  auirefoi 
convict  of  manslaughter.  529.  s.  1 

QuarCf  if  autrefoits  convict  of  se  defendendo  t 
an  indictment  of  murder  may  not  be  pleadc 
to  an  appeal  of  the  same  death.  ib.  s.  1  "- 

An  appeal  lies  against  a  person  convicted  un' 
he  is  attainted. 

BACKING. 

See  Warrant. 

BAIL. 

Bail  and  mainprise  alike  save  a  man  from  gar 
by  committing  him  to  the  custody  of  h 
sureties.  138.  s. 

Bail  have  a  coercive  power  over  the  person  i 
the  principal,  but  mainpernors  have  not.    IS  - 

Not  less  than  two  bail  should  be  taken  f( 
felony.  ib.  s. 

On  a  habeas  corpus  for  treason  or  felony,  tl 
king's  bench  always  require  four  sureties,  in 
sum  not  less  than  £40,  but  higher  in  the  di 
cretion  of  the  Court.  » 

Tiiey  may  be  examined  on  oath  respecting  the 
sufficiency.  » 

If  insufficient  ball  be  taken,  the  principal  ma 
be  forced  into  a  new  recognizance.  14 

The  number  of  bail  must  be  mentioned  in  th 
notice.  139.  (N»-l 

But  excessive  bail  ought  not  to  be  required.  i(5 

8. 

If  the  ends  of  justice  are  defeated  by  the  nor 
appearance  of  the  principal,  and  the  ba 
prove  insufficient,  the  sheriff  or  justice  c 
peace  who  admitted  may  be  fined  by  judge 
of  assize.  '  140  s. 

To  admit  persons  to  bail  not  bailable  by  law,  i 
punishable  by  the  common  law  as  an  escap< 

ib.  s. 

By  statute  Westminster  1.  officers  shall  los^ 
their  fee  and  office  for  ever,  and  be  imprisonei 
three  years,  &c.  ib-  s-  ^ 

By  27  Edw.  1.  c.  3.  and  4  Edw.  3.  c.  7.  judge 
of   assize  shall   enforce  the   stat.   West.  H 

s.  9,  K 

By  1  and  2  Phil.  &  Mary,  c.  13.  justices  o 
peace  shall  not  admit  to  bail  persons  (orbiddei 
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to  be  replevised  by  stat.  West,  on  pain  of  be- 
ing fined  by  the  judges  of  assize.  141.  s.  11 
:•  Ignorance  of  the  cause  of  commitment,  or  that 
the  mittimus  charged  the  offender  on  suspicion 
of  felony  only,  is  no  excuse  for  improperly 
admitting  him  to  bail.  t^.  s.  12 

But  denying,  delaying,  or  obstructing  bail,  where 
r,     it  ought  to  be  taken,  is  indictable ;  and  the  of- 
[■     fender  is  also  liable  to  an  action.         ib.  s.  13 
[t  is  incumbent  on  the  offender  to  be  prepared 
with  his  bail.  ^7,,  s.  14 

rBy  Stat.  West,  if  any  withhold  bail  from  persons 
i     replevisabkf  they  shall  be  grievously  amerced. 

ib.  s.  15 

By  the  Habeas  Corpus  Act,  31  Car.  2.  c.  2. 

wherever  any  writ  of  habeas  corpus  is  served 

I     at  any  prison,  the  gaoler  within   three  days 

j    after  (unless  the  commitment  be  for  treason 

1    or  felony,  plainly  and  specially  expressed  in 

the  warrant)  and  upon  tender  of  the  charges, 

&c.  shall  make  a  return  of  such  writs,  and 

bring  up  the  body  of  his  prisoner  to  the  court 

from  whence  the  writ  issues,  and  certify  the 

true  causes  of  his  commitment  or  detainer. 

ib. 

fthe  prison  be  above  20  and  not  exceeding  100 

miles  distant  from  the  court,  the  return,  &c. 

shall  be  within  ten  days,  and  if  above  100 

miles,  then  within  twenty  days.  142 

1.11  such  writs  shall  be  marked  per  statutum  tri- 

cesimo  primo  Caroli  secundi  regis,  and  signed 

by  the  person  awarding  it.  ib.  s.  17 

iherefore  if  a  writ  be  not  signed,  it  need  not  be 

obeyed.  142.  (N.  3) 

1  vacation,  any  of  the  judges,  on  view  of  the 

I  commitment,  or  on  oath  or  certificate  that  the 

warrant   was   refused,   may   grant   a   habeas 

'Corpus  under  the  seal  of  the  Court  returnable 

immediate  {other  than  to  convicts  or  persons 

iin   execution),   and    on   service   thereof   the 

Igoaler  shall  make  return,  &c.  as  above.       ib. 

ji'ithin  two  days  after  the  return,  &c.  the  judge 

^awarding  the  writ,  or  in  his  absence  any  other 

tof  the  judges,  may  discharge  the  prisoner  on 

[I bail,  &c.  unless  it  appear  that  he  is  detained 

^upon  a  legal  process  out  of  a  court  of  criminal 

Haw,  or  that  he  is  not  bailable.  143 

ia  prisoner  is  too  infirm  to  be  brought  up,  the 

(Court  will  order  him  to  be  attended,  ib.  (N.  6) 

a  prisoner  neglects  for  two  whole  terms  to 

jpray  a  habeas  corpus,  he  shall  lose  the  right  to 

tU  in  Vacation.  ib. 

r  )  refuse  obedience  to  this  writ,  &c.  incurs  a 

penalty  of  £100  for  the  first  offence,  £200  for 

the  second  and  loss  of  office.  ib. 

3   privilege  will  excuse  a  peer  from  obeying! 

this  writ.  143.  (N) 

3  person  discharged  by  habeas  corpus,  shall  be 

again  imprisoned  for  the  same  offence,  other 

than  by  legal  process,  &c.  on  pain  of  £500. 

143 
isoners  committed  for  treason  or  felony  plainly 
and  specially  expressed,  praying  in  open  court 
the  first  week  of  the  next  Term,  or  first  day 
of  the  sessions,  to  be  tried,  who  shall  not  be 
indicted  the  term  or  sessions  after  commit- 
ment, may,  upon  motion  the  last  day  of  the 
•L.ii. 
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term  or  sessions,  he  discharged  on  bail,  unless 
it  appear  on  oath  the  king's  witnesses  could 
not  be  produced.  If  not  indicted  or  tried  the 
second  term  or  sessions,  they  shall  be  dis- 
charged. 144.  8.  21 
Prisoners  may  obtain  huhcas  corpus  out  of  any 
of  the  courts  at  Westminster.  ib.  s.  22 
If  the  Chancellor  or  any  of  the  judges  in  Vaca- 
tion time,  upon  view  of  the  warrant,  or  oath 
of  its  refusal,  &c.  shall  deny  the  writ  of 
habeas  corpus,  they  shall  severally  forfeit  500/. 

ib. 
And  such  writs  do  not  expire  on  the  commence- 
ment of  the  term.  ib.  (N.  7) 
After  assizes  proclaimed,  no  prisoner  shall  be 
discharged  there  upon  habeas  corpus,  but  shall 
be  taken  before  the  judge  of  assize,     ib.  s.  23 
Judges  not  liable  to  penalty  for  refusing  habeas 
corpus  in  term    time;    because  no  judge   is 
liable  to  an  action  for  what  he  does  as  judge. 

ib.  s.  24 

Quare,  if  a  sheriff  or  constable,  as  conservators 

of  the  peace,  may  take  bail.  145.  s.  25 

The  statutes  empowering  justices  to  take  bail, 

have  taken  away  this  power  from  the  sheriff 

and  constable.  ib.  s.  26 

The  sheriff  m  his  torn,  might  have  taken  bail; 

for  whosoever  is  judge  of  the  offence,  may 

bail  the  offender.     But  this  power  is  lost  by 

reason  of  1  Edw.  4.  c.  2.  ib.  s.  27 

Bail  is  grantable  by  sheriffs  by  virtue  of  the 

writs  de  odio  et  alia,  mainprize,  and  homine 

replegiando.  ib.  s.  28 

The  writ  de  odio  et  atia  is  obsolete.  ib.  14(3 

In  what  cases  mainprize  is  yet  in  force,  ib.  s.  29 

In  what  cases  homine  replegiando  and  capias  in 

withernam  are  proper  and  effectual  remedies. 

ib. 
By  stat.  West.  1.  outlaws,  abjurors,  provers, 
house-burners,  counterfeiters  of  the  coin  or 
seals,  persons  excommunicate,  and  traitors 
touching  the  king  himself,  shall  be  in  no  wise 
replevisable.  147.  s.  32 

But  persons  indicted  for  larceny,  or  of  light 
suspicion,  or  for  petty  larceny  (unless  accused 
as  accessaries),  may  be  let  out  on  surety  by 
the  sheriff.  ib. 

Those  who  are  taken  for  the  death  of  a  man, 
were  not  replevisable  by  sheriffs,  &c.  at  the 
common  law.  Nor  can  justices  bail  for  man- 
slaughter or  even  excusable  homicide,  though 
they  mdy  for  light  suspicion  thereof;  and 
even  the  superior  courts  are  cautious  how  they 
bail  for  homicide.  148.  s.  33,  34 

By  3  Hen.  7.  c.  1.  principals  and  accessaries  ac- 
quitted of  murder,  may  be  recommitted  or 
bailed  at  the  discretion  of  the  Court  till  the 
year  and  day  be  passed.  «/'• 

Persons  imprisoned  by  the  special  command  ot 
the  king  or  his  privy  council,  were  not  reple- 
visable by  the  sheriff,  &c.  ib.  s.  36 
How  far  persons  committed  by  command  of  the 
king's  justices  are  replevisable  by  the  sheritl 
under  the  stat.  of  West.  140 
Persons  imprisoned  for  the  forest,  are  excepted 
out  of  the  writ  de  homine  replegiando.  ib.  s.  38 

But 
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But  by  several  statutes,  no  man  shall  be  im- 
prisoned for  the  forest,  without  indictment, 
unless  taken  with  the  mainour,  or  trespassing. 

150 

How  such  oflfenders  may  be  bailed  or  main- 
prised,  ih.  s.  39 

Persons  outlawled,  or  who  have  abjured  the 
realm,  those  taken  upon  an  excommunicato 
capiendo,  approvers,  and  all  persons  convicted 
of  felony,  or  other  heinous  crime,  and  also  all 
those  who,  on  examination,  confess  the  guilt 
of  felony,  and  are  so  charged  in  the  warrant, 
are  excluded  from  the  benefit  of  replevin  by 
the  Stat,  of  West.  ib.  s.  40 

Bail  is  only  proper  where  it  stands  indifferent 
whether  the  party  be  guilty  or  innocent  of  the 
charge.  But  when  that  indifferency  is  re- 
moved it  would  be  absurd  to  bail.     151.  s.  40 

By  several  statutes,  the  bodies  of  prisoners  con- 
victed or  in  execution  restrained  from  being 
bailed.  151  to  152 

The  court  of  king's  bench  may  bail  a  person 
,upon  an  outlawry  for  felony.  153 

Justices  of  gaol-delivery  may  bail  or  convict  of 
manslaughter,  and  it  is  said,  for  any  other 
felony.  151 

A  person  imprisioned  by  excommunicato  capiendo, 
in  a  cause  of  which  the  spiritual  court  has  no 
conusance,  may  be  bailed  on  habeas  corpus,  or 
he  may  supersede  the  writ.  ib. 

Persons  taken  with  the  mainour,  prison-breakers, 
persons  appealed  by  provers,  persons  appre- 
hended upon  hue  and  ciy,  notorious  thieves, 
dangerous  and  treasonable  rioters,  conspira- 
tors, rescuers,  and  persons  guilty  of  misprision, 
pramunire,  or  maim,  and  such  like  notorious 
offences,  seem  not  to  be  bailable  by  the  stat. 
West.  151,  152.  s.  41 

But  in  offences  under  the  degree  of  felony,  bail 
seems  to  be  left,  in  a  great  measure,  to  the 
discretion  of  the  judge.  152 

Persons  apprehended  for  arson,  for  falsifying  the 
coin  or  king's  seal,  or  for  treasons,  are  ex- 
cluded from  replevin  by  the  stat.  West.     151 

The  DiAeri^therefore  cannot  release  such  offenders 
even  by  homine  replegiando.  153.  s.  46 

Yet  if  any  be  charged  before  the  sheriff  with  any 
of  the  above  offences,  upon  very  light  suspicion, 
it  seems  the  sheriff  is  not  bound  by  the  statute 
to  commit  hira.  ib. 

If  such  offender  -be  under  an  arrest,  either  of  a 
magistrate  or  private  person,  the  sheriff  can- 
not replevy  him.  ib. 

By  modern  practice,  sheriffs  shall  receive  no  one 
into  their  custody,  but  by  warrant  from  a 
magistrate.  ib. 

The  king's  bench  not  restrained  by  the  stat. 
West,  from  bailing  in  all  cases.  it. 

Persons  of  good  reputation  indicted  of  larceny 
before  sheriffs  in  their  torns,  and  lords  in  their 
leets,  are  replevisable  by  virtue  of  the  statute 
of  West.  154.  s.  48 

Persons  not  excepted  by  the  statute,  who  being 
of  good  repute  are  imprisoned  upon  light  suspi- 
cion, are  also  replevisable.  155.  s.  49 

Persons  imprisoned  for  petit  larceny,  if  there 


be  any  colour  to  presume  their  innocence, 
may  also  be  bailed.  155.  s.  50 

Trespass  not  extending  to  life  or  member,  except 
the  offence  be  open  and  manifest,  is  i>ailable 
by  the  statute.  ib.  s.  51 

The  appellee  of  an  approver  is  bailable,   ih.  s.  52 

Accessaries  of  good  reputation  are  bailable  till 
the  principal  be  convicted.  ih. 

Persons  notoriously  guilty  as  accessaries  of 
crimes  excluded  from  clergy,  are  not  bailable. 

ih. 

By  31  Car.  2.  c.  2.  no  person  charged  as  ac- 
cessary shall  be  removed  or  bailed  by  that  act, 
otherwise  than  he  might  have  been  before.  15C 

Where  there  are  strong  presumptions  of  guili 
against  an  accessary,  he  was  not  bailable  be 
fore  the  statute,  nor  is  now  bailable  by  it.  ih 

In  what  cases  Justices  of  Peace  may  admh 

OFFENDERS  TO  BAIL.  ih 

Wherever  justices  have  jurisdiction  over  thi 
offence,  they  may  bail  the  offender  indictee 
before  them,  upon  the  like  circumstances  a 
other  courts  may  bail.  157.  s.  5- 

Two  justices,  one  quorum,  may  bail  persons  in 
dieted  before  the  sessions ;  because  any  tw 
such  justices  may  try  the  offence.  il 

One  justice  of  the  peace  may  bail  any  offence 
under  the  degree  of  felony,  over  which  th 
sessions  has  jurisdiction;  for  such  justice 
being  a  judge  of  the  court,  retains  the  discre 
tionary  power  of  judging  of  the  propriety  o 
admitting  such  an  offender  to  bail.  il 

One  justice  of  the  peace  may  either  bail  or  im 

prison  a  person  who  has  given  another  a  dan 

gerous  wound,  exercising  his  judgment  on  it 

'probable  mortality.  15 

By  1  llich.  3.  c.  3.  every  justice  of  peace  ma; 
let  persons  arrested  or  imprisoned  for  smpi 
cion  of  felony  to  bail  or  mainprise,  in  lik 
form  as  if  they  had  been  indicted  at  sessions 

ib.  s.  5 

But  by  3  Hen.  7.  c.  3.  the  1  Rich.  3.  c.  3.  i 
repealed,  and  power  is  given  to  tzvo  justices 
one  to  be  of  the  quorum,  to  let  persons  main 
pcrnable  by  law  to  bail  until  the  next  sessio: 
or  gaol-delivery,  the  recognizance  of  whic, 
shall  be  certified  to  the  said  session,  &c.    15 

Also  by  1  &  2  Ph.  &  Mary,  c.  13.  no  justices  c 
the  peace  shall  admit  any  persons  to  bail  wh« 
are  declared  irreprevisable  by  the  statute  c 
Westminster.  ib.  s.  5' 

And  two  justices,  one  to  be  of  the  quorum,  shal 
not  let  to  bail  any  person  arrested  for  man 
slaughter  or  felony,  or  for  suspicion  thereol 
unless  the  same  justices  be  present  togethe 
at  the  time  of  the  bailment  (except  in  opei 
sessions),  and  the  same  shall  be  certified  * 
the  next  goal  delivery  under  their  hands. 

158.  s.  o 

And  previous  to  bailing  such  prisoner,  the  saic 
justices,  or  the  one  quorum,  shall  take  his  exa 
mination  and  the  depositions  of  the  witnesse; 
in  writing,  as  far  as  may  be  necessary  to  provt 
the  felony,  &c.  and  transmit  the  same  to  th< 
next  gaol- delivery.  159.  s.  51 

Justices  of  the  peace  are  authorized  to  bind  ovei 
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jiecessary  witnesses  to  appear  and  give  evi- 
dence against  such  prisoners  at  the  f?aol-de- 
livery.  I59.  s  60 

Justices  of  peace  and  coroners  in  London^  Mid- 
dlesex, and  other  cities,  have  authority  to  let 
to  bail  felons  and  prisoners  in  the  same  man- 
ner as  before,  and  to  bind  over  witnesses, 
&c.  159.  s.  61 

The  justices  of  gaol-delivery  shall  punish  jus- 
wees  of  the  peace  for  offending  against  the 
i>ove-recited  act  of  Ph.  &  Mary.  ih. 

Justices,  as  conservators  of  the  peace,  may  bail 

■  any  offence  only  tending  directly  to  a  breach 

■  of  the  peace.  ib.  s.  62 
One  justice  cannot  bail  a  person  for  any  other 

crime  than  that  which  barely  tends  to  a  direct 
breach  of  the  peace,  unless  such  power  be 
limited  by  some  statute  or  the  pJlrty  have 
been  indicted  at  sessions.  ih. 

No  justice  of  the  peace  can  bail  a  person  impri- 
'  soned  for  treason  against  the  king,  arson,  &c. 
or   any  crime   declared  not  bailable  by  the 

■  Stat.  West,  {vide  supra).  160.  s.  63 
But  if  such  offender  be  only  accused  on  light  sus- 
picion,  the  justice  may  take  surety  for  his 
appearance.  ib. 

And  by  virtue  of  1  and  2  Ph.  and' Mary,  c.  13. 
justices  of  the  peace  may  bail  any  person  im- 
prisoned on  a  slight  suspicion  of  a  fact  clearly 
appearing  to  be  no  higher  offence  than  man- 

■  slaughter,  and  ci  fortiori  if  it  only  amount  to 
misadventure  or  self-defence.  ib.  s.  63 

The  justices  at  their  peril  must  take  care  that  the 
offence  in  truth  amounted  not  to  murder,     ib. 

Justices  of  the  peace  ought  in  no  case  to  bail 
any  person  gaiilty  of  any  homicide,  by  his  own 
confession  or  the  notoriety  of  the  fact.  ib. 

Tlie  above-mentioned  statutes  (vide  supra)  only 
shew  the  manner  of  bailing  by  justices,  and 
do  not  point   out  the  persons  bailable;  for 

•  which  the  stat.  of  West,  must  be  observed. 

ib.  s.  64 

Justices  are  not  impowered  to  bail  civil  actions, 
persons  taken  on  process  of  contempt,  or 
rebellion  out  of  chancery.  460 

In  what  Cases  Bail  is  grantable  by  Jus- 
tices OF  Gaol-delivery.  161.  s.  65 

Such  justices  may  bail  on  conviction  of  homicide 
by  misadventure  or  se  defendendo,  to  enable 
the  offender  to  purcliase  his  pardon.  ih. 

If  a  convict  of  manslaughter  purchase  his  par- 
don, they  may  bail  him  after  their  session  is 
determined,  &c.  ib. 

They  may  bail  a  prisoner  convicted  before  them 
.  of  manslaughter  against  plain  evidence.        ib. 

Justices  of  peace  cannot  bail  in  any  of  the 
above  cases  :  the  reason  of  it.  ib. 

Justices  of  gaol-deliveiy  may  bail  an  appellee 
-  in  death  or  robbery,  &c.  &c.  where  the  ap- 
pellant is  disabled  by  excommunication,  until 
the  plaintiff  be  absolved.  ih. 

Where  Bail   is   grantable    by  the    Kixg^s 

Bench.  ih. 

The  king's  bench  will  exercise  its  discretion  as 

.^  to  bailing  prisoners  on  commitments  by  the 


privy  council,  where  the  crime  is  specially 
expressed.  162 

Where  a  person  is  imprisoned  upon  a  usurped 
authority,  the  king's  bench  will  discharge  him 
without  bond.  ib. 

Tlie  famous  case  of  Sir  John  Corbet  stated,  in 
which  it  was  determined  that  the  king's 
bench  will  not  bail  on  a  commitment  by  the 
privy  council,  in  which  warrant  no  other 
cause  of  irnprisonment  was  contained,  but 
that  it  was  at  the  king's  command.  162  to  164 
Tliis  decision  produced  the  Petition  of  Right  ; 
since  which  it  is  agreed  that  wherever  any 
commitment  by  the  privy  counci\  hath  not 
expressed,  with  some  convenient  certainty, 
the  crime  alleged  against  the  party,  he  ought 
to  be  bailed  upon  his  habeas  corpus.    1 64,  1 65 

And  by  16  Car.  1.  c.  1.  whoever  shall  be  impri- 
soned by  the  command  of  the  king  or  privy 
council  shall  have  his  habeas  corpus,  &c.  &c. 
&c.  164 

The  court  of  king's  bench  will  not  bail  a  pri- 
soner committed  by  either  house  of  parlia- 
ment during  the  continuance  of  the  sessions. 

165.  s.  73 

Even  if  an  excess  of  jurisdiction  plainli/  and 
expressly  appear,  it  seems  questionable  how 
far  the  Court  would  interpose.  ib. 

The  several  cases  of  commitments  by  parliament 
enumerated.  166 

On  a  commitment  by  either  house  for  a  con- 
tempt, the  court  of  king's  bench  has  no  juris- 
diction :  Lord  Holt  said  the  power  extended 
only  to  commitments  for  contempt  in  the  face 
of  the  house.  166  (N.  1) 

Modern  opinions  of  the  privilege  of  parliament 
to  commit  for  contempts,  and  the  impossibi- 
lity of  the  courts  to  interpose  to  bail  the  pri- 
soner, ib. 

It  is  agreed  that  the  king's  bench  may  bail  a 
prisoner  committed  by  either  house  for  a  con- 
tempt, after  the  dissolution  or  prorogation  of 
the  parliament.  ib.  s-  74 

Whether  the  king's  bench  will  bail  a  lord  com- 
mitted by  the  house  of  lords  and  pardoned. 

if.  s.  75 

Tlie  dispute  in  the  reign  of  James  the  First  re- 
specting the  power  of  the  king's  bench  to  bail 
persons  committed  by  the  court  of  chancery. 

167 

A  commitment  by  the  court  of  chancery  for 
disobedience  to  a  decree  is  good  without 
shewing  what  the  decree  was.  168 

Tlie  king's  bench  may,  in  discretion,  bail  any 
person  deprived  of  his  liberty  by  an  inferior 
court.  ib.  s.  77 

Instances  in  which  the  Court  will  exercise  this 
discretion.  ib. 

Of  the  proceedings  in  the  king's  bench  upon  a 
habeas  corpus.  ih. 

Neither  the  judges  of  the  king's  bench,  nor  of 
any  other  superior  court  of  justice,  are  re- 
strained from  admitting  any  offenders  to  bail 
by  the  statute  of  Westminster ;  yet  they  will 
regard  the  rules  prescribed  by  it,  and  not  bail 
z  z  2  <^n<» 
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one  thereby  declared  irreplevisable,  without 
some  5/)e«aZ  circumstance.  170.  s.  79 

Therefore,  without  special  motive  they  will  not 
bail  persons  convicted  of  felony,  or  notoriously 
guilty  thereof.  ib. 

The  king's  bench  will  bail  a  person  for  an  erro- 
neous description,  who  is  taken  on  capias  ut- 
lagatum.  ib.  s.  80 

Or  where  a  person  outlawed  alleges  an  error  in 
the  record.  ib. 

Or  where  a  person  is  convicted  of  felony  against 
manifest  evidence.  ib. 

Or  where  the  prosecutor  of  an  indictment  hath 
unreasonably  delayed  the  prosecution,  &c.  ib. 

Or  where  the  prisoner  in  appeal  hath  pleaded 
the  excommunication  of  the  plaintiff.  1 71 

Or  where  the  life  of  a  prisoner  is  endangered  by 
his  continuance  in  prison.  ib. 

The  fact  of  indisposition  upon  which  the  Court 
will  bail  a  prisoner  must  be  immediate,  and 
not  be  self-created,  or  the  result  of  an  habitual 
disease.  171.  (N.  1) 

The  king's  bench  has  power  to  bail  in  all  cases 
whatsoever,  and  will  exercise  their  discretion 
in  all  cases  not  capital ;  in  capital  cases  where 
innocence  may  be  fairly  presumed ;  and  in 
every  case  where  the  charge  is  not  alleged 
with  sufficient  certainty.  170.  (N.  3) 

A  variety  of  instances  enumerated  in  which  the 
court  of  king's  bench  have  bailed  prisoners,  ib. 

Ilie  king's  bench  will  not  look  into  the  deposi- 
tions before  the  coroner  in  order  to  bail  for 
murder.  ib. 

Cases  in  which  the  king's  bench  will  not  admit 
prisoners  to  bail.  ib. 

In  what  Cases  Bail  is  grantable  by  the 
OTHER  Courts  of  Westminster-Hall.    171. 

s.  81 

The  common  pleas  and  exchequer  at  any  time 
during  term,  and  the  Court  of  Chancery  during 
term  or  vacation,  may  award  a  habeas  corpus 
by  the  common  law,  &c.  ib. 

By  the  Habeas  Corpus  Act  {vide  supra,)  any 
of  the  said  Courts  in  term  time,  and  any 
judge  of  either  bench,  or  baron  of  the  exche- 
quer in  vacation,  may  award  a  habeas  corpus, 
and  thereupon  bail  the  prisoner.  ib. 

The  abovementioned  clauses  of  the  habeas  corpus 
act  extend  not  to  treason  or  felony,  plainly  and 
specially  expressed  in  the  warrant.       ib.  s.  82 

No  instance  of  such  crimes  having  ever  been 
bailed  by  the  common  pleas  or  exchequer,      ib. 

In  some  instances,  persons  committed  for  felony 
are  bailable  by  the  court  of  chancery.        1 72 

In  what  Form  Bail  is  to  be  taken,     ib.  s.  83 

The  king's  bench,  in  admitting  to  bail  for  felony, 
&c.  take  a  several  recognizance  from  each  of 
the  bail  in  a  sum  certain,  and  also  in  body  for 
body.  ib. 

Justices  of  peace  may  in  discretion  adopt  the 
same  form.  ib. 

If  the  prisoner  be  bailed  before  the  return  of  the 
capias  in  felony — or  if  he  be  bailed  by  an  in- 
ferior court  for  an  inferior  crime,  tlie  recogni- 
zance shall  only  be  in  a  sum  certain,  and  not 
body  for  body.  ib. 


Persons  bound  body  for  body  are  at  this  day  only 
liable  to  fine,  &c.  172.  s.  83 

What  shall  forfeit  a  Recognizance  of  Bail. 

ib.  s.  84 

How  far  standing  mute  on  the  trial  amounts  to  a 
forfeiture  %h. 

A  man's  bail  are  his  gaolers  of  his  own  chusing. 

Non-appearance  to  a  second  information,  after  a 
nolle  prosequi  entered  on  the  first,  and  upon 
which  a  recognizance  was  taken,  is  a  forfeiture. 

173 

The  recognizance  in  the  above  case  shall  not  be 
forfeited  by  the  non-appearance  of  the  party 
the  first  day  of  every  term  after  plea;  as  it 
may  be  before  he  hath  pleaded.  ib. 

By  4  Geo.  3.  c.  10.  the  barons  of  the  exchequer, 
upon  affidavit  and  petition,  may  discharge  per- 
sons liable  to  imprisonment  upon  estreated  re- 
cognizances without  any  question.     173.  s.  85 

No  discharge  shall  be  so  given  where  any  other 
debt  is  due  to  the  crown,  than  by  such  recog- 
nizance, ib. 

Nor  in  any  cases  relating  to  frauds  on  the  re- 
venue, ib. 

If  the  party  to  an  estreated  recognizance  takes 
his  trial  the  next  session,  he  may  compound 
the  forfeiture  for  a  very  small  matter,     ib.  (N) 

If  the  money  be  levied,  the  Court  will  order  the 
prosecutor's  costs  to  be  paid,  and  the  surplus 
to  be  restored.  ib.  (N) 

On  an  acquittal,  the  bail,  on  motion,  shall  be 
discharged,  though  the  acquittal  be  not  en- 
tered, lb.  (N) 

Neither  the  defendant  nor  his  bail  can  be  called 
on  their  recognizance  without  notice,  except  on 
the  day  they  were  bound  to  appear,      ib.  (N) 

On  non-appearance,  the  Court  will  not  discharge 
the  recognizance,  even  though  the  attorney 
general  consents ;  but  will  respite  it  till  next 
term.  ib.  (N) 

A  convict  pardoned  on  condition  of  transporta- 
tion, may  surrender  in  discharge  of  his  bail 
by  habeas  corpus,  &c.  ib.  (N) 

But  if  the  convict  be  actually  on  board  the  trans- 
port the  Court  will  not  award  the  habeas  cor- 
pus. 173 

Whether  a  gaoler,  &c.  who  bails  a  prisoner  that 
is  not  bailable,  is  answerable  for  an  escape,  if 
he  do  not  appear,  &c.  192 

In  what  manner  offenders  who  are  apprehended 
in  a  different  county  from  that  in  which  the 
offence  was  committed,  shall  be  admitted  to 
bail.  50.  177 

How  bail  shall  be  taken  on  a  process  for  con- 
tempt of  Court.  207 
BAILIFF. 

See  Constable.    Coroner.    Arrest.    Attach- 
ment. 
In  what  cases  a  bailiff  is  liable  to  attachment. 

208  to  209 
By  23  Hen.  6.  c.  10.  judges  of  assize  shall  in- 
quire into  the  conduct  of  bailiffs,  and  punish 
them  for  any  misdeed  in  office.  36 

A  bailiff  cannot  distrain  for  an  amercement  with- 
out a  special  warrant.  -^^ 
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A  bailiff  in  his  own  precinct  need  not  shew  his 

warrant,  135 

In  what  cases  baiUffs  of  towns  are  authorised  to 

arrest  suspected  persons.  132 

A  special  commission  may  issue  to  inquire  into 

the  oppression  of  bailiffs.  24.  s.  27 

How  far  justices  of  assize  may  inquire  into  the 

conduct  of  bailiffs.  36,  37 

BAR. 

See  Appeal. 

BARONET. 

See  Appeal. 

BARRATRY. 

Barrators  may  be  indicted  at  the  sheriff's  torn. 

106.  s.  58 
BATTERY. 

A  count  of  battery  abates  a  writ  of  appeal  of 

mayhem.  227.  s.  20 

An  appeal  of  mayhem  will  not  bar  an  action  of 

battery.  228.  s.  22 

Whether  battery  may  be  ban*ed  on  a  nonsuit  in 

mayhcin.  229.  s.  26 

Battery  is  an  offence  within  the  jurisdiction  of  a 

justice  of  the  peace.  55.  s.  63 

BATTLE. 

iThe  defendant  in  an  appeal  of  maim  may  wa^e 
battle.  230.  s.  28 

'An  appellee  by  an  approver  may  wage  battle. 

286.  s.  23 
"'A  trial  by  battle  is  in  the  election  of  the  defen- 
dant in  appeals  of  treason  before  the  marshal; 
and  in  felony  either  by  the  appellants  or  ap- 
provers. 587 

The  form,  manner,  and  consequence  of  waging 
battle.  ib. 

A  defendant  cannot  wage  battle  either  against 
the  king  or  a  peer  of  the  realm.  588 

'No  battle  shall  be  waged  against  a  citizen  of 
London.  ib. 

'No  battle  shall  be  waged  in  rape.  ib. 

In  what  cases  the  plaintiff,  may  counterplead  an 
issue  of  battle.  ib. 

Battle  cannot  be  waged  against  a  blind  man.  ib. 

iTrial   by  battle  abohshed  by  59  Geo.  3.  c.  46. 

587.  (N) 
BAWDY-HOUSE. 

^A  constable  is  ex  officio  authorised  to  arrest  all 
frequenters  of  bawdy-houses.  98.  s.  34 

BEHAVIOUR. 

illow  far  the  scandalous  behaviour  of  an  offender 

''      ought  to  influence  the  discretion  of  the  magis- 

i      trate,  as  to  refusing  him  to  bail.        152.  s.  44 

■  A  person  appealed  of  high  treasouy  though  by  a 

disabled  approver,  shall  be  bound  to  his  good 

behaviour.  ib. 

How  far  a  I'ecognizance  for  good  behaviour  may 

be  superseded  by  certiorari.  412 

BIGAMY. 

Where  the  first  marriage  is  abroad,  and  the 
second  within  the   realm,  may   be   tried  in 


England.  Quare,  if  the  first  is  in  England 
and  the  second  abroad,  if  it  may  not  be  so 
tried.  303.  s.  39 

Bigamy  was  anciently  debarred  of  clergy.     471 
By  1  Ed.  6.  c.  12.  although  a  man  be  married 
to  two  wives  or  more,  he  shall  have  his  clergy. 

472 

Persons  convicted  of  bigamy  may  be  transported 

by  35  Geo.  3.  c.  67.  513 

BILLS  OF  EXCEPTION. 

No  bill  of  exception  is  grantable  on  indictments 
for  treason  or  felony.  618 

BISHOP. 

An  Irish  bishop  may  be  as  well  described  by  the 
addition  of  his  bishopric  as  an  English  bishop 
may  by  his.  261.5.109 

A  special  commission  may  be  granted  for  in- 
quiring into  the  temporalities  of  a  bishopric 
while  in  the  king's  hands.  24.  s.  25 

BLACK  ACT. 

The  rewards  allowed  to  those  who  shall  appre- 
hend and  convict  offenders  against  this  act. 

123.  s.  28 

Whoever  shall  rescue  any  person  in  lawful  cus- 
tody for  any  of  the  offences  created  by  this 
act,  or  shall  induce  another  to  join  in  com- 
mitting them,  shall  be  guilty  of  felony  without 
clergy.  205.  s.  19 

BLANK  WARRANT. 

See  Arrest. 

The  court  may  grant  an  attachment  against  the 

sheriff  or  bailiff  for  making  an  arrest  by  force 

of  a  blank  warrant.  209.  s.  3 

A  justice  cannot  legally  grant  a  blank  warrant. 

130. 
BLOOD  CORRUPTED. 

A  condemnation  by  the  court  of  the  Coristable 
and  Marshal,  not  being  a  court  of  common 
law,  corrupts  not  the  blood.  16.  s.ll 

No  sentence,  in  appeal,  by  virtue  of  1  Hen.  4. 
c.  14.  shall  cause  the  blood  to  be  corrupted. 

226.  s.  12 

The  king's  pardon  cannot  salve  the  corruption 
of  blood  by  attainder  of  treason  or  felony. 

549.  s.  57 

An  attainder  of  treason  or  felony  stains  the 
blood,  and  renders  the  party  ignoble. 

647.  s.  47 

Corruption  of  blood  abolished,  excepting  treason 
or  murder,  by  54  Geo.  3.  ch.  145.  639 

Instances  of  the  course  of  descents  which  may 
be  barred,  by  the  corrupted  blood  of  one,  in 
the  line  through  which  it  must  pass.  648 

A  person  whose  blood  is  corrupted,  still  retains 
a  capacity  to  purchase  lands,  but  he  cannot 
hold  them.  ib.  s.  50 

In  what  case  corruption  of  blood  shall  create 
escheat.  649 

Blood  once  corrupted,  cannot  he  restored  to  its 
original  purity,  but  by  the  omnipotence  of 
parliament.  j^\^'  ^^ 

But  issue  born  after  pardon,  may  inherit  in  the 
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same  manner  as  if  the  blood  of  the  ancestor 
had  never  been  corrupted.  649.  s.  51 

By  7  Ann.  c.  21.  and  17  Geo.  2.  c.  39.  after  the 
death  oithe  Pretender  and  his  sons,  no  attain- 
der for  treason  slmll  corrupt  the  blood.       ib. 

BREAKING. 

See  Arrest.    House-breaking. 

BREAKING-PRISON. 

See  Escape.     Rescous. 

Breaking  of  prison  was  felony  by  the  common 
law,  if  the  imprisonment  was  legal,  whether  it 
were  for  a  criminal  or  a  civil  cause,  or  whether 
the  prisoner  was  actually  within  the  walls,  or 
only  in  the  stocks  or  personal  custody  of  ano- 
ther. 183.  ch.  18 

It  is  immaterial  whether  it  be  the  king's  prisoner 
or  one  belonging  to  the  lord  of  a  franchise ; 
for  every  person  who  is  in  lawful  custody  is 
the  king's  prisoner,  and  whoever  breaks  there- 
from is  by  the  statute  dejrangentibus  priaonam 
guilty  of  felony.  ih. 

The  confession  of  having  broke  prison  before  the 
coroner  is  not  traversable  at  the  common  law. 

184.  ch.l8 

By  1  Ed.  2.  St.  2.  none  that  breaketh  prison 
shall  have  judgment  of  life  or  member  for 
breaking  of  prison  only,  except  the  offence  for 
which  he  was  taken  required  such  judgment. 

ih.  s.  3 

Any  place  whatsoever  wherein  a  person,  under  a 
lawful  arrest  for  a  supposed  crime,  is  re- 
strained of  liberty,  is»a  prison  within  the  act. 

i6.  s.  4. 

The  imprisonment  of  a  person,  who  is  taken  on 
a  capias  awarded  on  an  indictment,  is  lawful, 
though  eventually  the  prisoner  appear  to 
be  innocent,  or  the  prosecution   groundless. 

185.  S.5 

A  commitment  by  lawful  mittimus  on  suspicion 
of  a  felony  actually  don£,  although  the  party 
be  not  indicted,  is  a  lawful  imprisonment 
within  the  act.  ib.  s.  6 

But  if  no  felony  were  done,  nor  the  party  in- 
dicted, his  breaking  from  prison  is  no  offence. 

ib.  s.  7 

If  a  felony  were  done,  yet  no  just  cause  of  suspi- 
cion, and  the  mittimus  be  not  in  legal  form, 
the  breaking  prison  is  no  felony.  ib.  s.  8 

But  if  the  causes  of  s'uspicion  be  strong  enough 
to  justify  the  arrest,  the  breaking  will  be 
felony  although  the  mittimus  be  informal,     ib. 

A  justice's  mittimus  \^  a  good  justification  of  im- 
prisonment, and,  under  any  circumstances, 
makes  it  dangerous  to  break  therefrom.       186 

There  must  be  an  actual  breaking  of  the  prison 
to  come  within  the  act.  ib.  s.  9 

Every  indictment  for  this  offence  as  a  felony 
must  have  the  words  felonicl  /regit  prisonam. 

If  a  prisoner  escape  without  using  violence,  he  is 
only  guilty  of  (an  escape).  186 

The  breaking  must  be  by  the  prisoner,  or  by  his 
privity  or  procurement.  i6.  s.  10 

An  escape  tlirough  a  breach  which  others  have 
made  is  not  within  the  act.  ib. 


A  prisoner  who  breaks  a  prison  on  fire  in  orde 
to  save  his  life,  or  from  any  other  act  of  ne 
cessity,  and  thereby  escapes,  is  not  within  th' 
act.    '  186  s.  1 

No  breach  of  prison  will  amount  to  felony  un 
less  the  prisoner  escape.  ib.  s.l 

Nor  is  it  felony,  it  ih  said,  in  a  stranger  wh. 
breaks  a  prison,  unless  felons  thereby  escape 

ib 

A  prisoner,  whose  offence  is  made  capital  h] 
by  any  statute  since  the  statute  de  frangentibu 
prisonam,  is  equally  within  the  act,  if  he  breal 
his  confinement,  as  if  it  had  been  so  by  the 
common   law,  or  made  so   before  the  act 

ib.  s.  1^ 

The  offence  for  which  the  party  was  imprisonec 
must  be  capital  at  the  time  the  offence  i; 
committed.  IS'* 

If  the  mittimus  charge  the  prisoner  with  an  or 
fence  under  the  degree  of  capi^ai,  and  in  trutl 
it  be  not  capital,  he  cannot  be  guilty  of  felon) 
by  breaking  the  prison.  ib.  s.  1' 

And  if  in  truth  the  offence  be  not  capital,  al- 
though the  mittimus  charge  it  to  be  so,  ii 
Woufd  be  difficult  to  maintain  that  a  breaking 
would  be  felony.  ih 

A  person  committed  for  felony  where  in  face  nc 
felony  hath  been  done,  cannot  be  guilty  oj 
felony  by  breaking  from  his  restraint.  ib 

It  is  the  crime  itself,  and  not  the  nature  of  the 
charge,  that  constitutes  the  offence.  ib. 

The  question  examined,  whether,  in  prison 
breach,  the  felony  shall  be  construed  from  the 
charge  in  the  mittimus,  or  from  the  real  nature 
of  the  offence.  188 

It  is  immaterial,  whether  the  party  who  breaks 
his  prison  were  under  an  accusation  only,  or 
actually  attainted  of  the  crime  for  which  he  is 
confined.  ih. 

A  person  committed  for  high  treason,  becomes 
guilty  of  felony  only,  by  breaking  and  escaping 
singly ;  butif  byhisbreakinghe  knowingly  effec- 
tuates the  escape  of  other  traitors,  he  is  there- 
by guilty  of  high  treason.  ib.  s.  17. 

As  such  assistance  given  to  felons  will  make  an 
accessary,  so  if  given  to  traitors  it  will  make 
high  treason.  189 

A  person  breaking  prison  may  be  arraigned  for 
the  offence  before  he  is  convicted  for  the 
crime  for  which  he  was  imprisoned.  ib. 

The  offender  cannot  be  arraigned  on  the  sheriff's 
return  of  a  prison  breach;  he  must  be  in- 
dicted, ih.  s.  19 

It  must  appear  by  the  indictment  that  the 
offender  was  lawfully  in  prison,  and  for  a  ca- 
pital offence.  ib.  s.  20 

It  is  not  sufficient  to  say  quod  felonicl  f regit 
prisonam.  ib. 

Breakers  of  prisons  whose  offence  is  under  the 
degree  of  capital,  shall  be  severely  punished 
by  fine  and  imprisonment.  ib.  s.  21 

By  16  Geo.  1.  c.  31.  to  assist  the  escape  of  a 
prisoner  for  treason  or  felony,  or.to  convey 
instruments  to  him  for  the  purpose,  is  trans- 
portation.    But  if  the  prisoner  be  confined 

for 
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Tor  petty  larceny,  &c.  it  is  a  misdemeanour 
)i)ly  {Vide  "  Escape" /or  the  particulars). 

ch.  19  and  20 

BURGESS. 

"  Burgesf  is  too  general,  and  therefore  not 
«  good  addition  of  the  state  and  degree. 

2G2.  s.  112 
BURGH. 
A  viine  may  come  from  a  burgh.  255 

BURGLARY. 

A  writ  of  appeal  for  burglary  may  be  abated  by 
tiie  court  ex  officio,  for  the  word  burgalitur, 
instead  of  hurglariter,  or  burgulariter. 

258.  s.  97 

By  5  Ann.  c.  31.  whoever  shall  prosecute  a  bur- 
glar to  conviction,  shall  have  40/.  reward,  and 
a  certificate  exempting  from  parish  offices,  &:c. 

123.  s.  27 

But  the  reward  of  401.  abolished  by  58  Geo.  3. 
c.  70.  126 

An  indictment  must  describe  the  offence  by  the 
word  burglariteVf  or  burgulariter,  or  burgala- 
riter.  310 

Principals  and  accessaries  before  the  fact  in 
burglary,  excluded  from  clergy.  497 

An  indictment  for  burglary  is  insufficient  with- 
out the  word  noctanter.  310 

Accomplices  in  burglary  discovering,  &c.  two  of- 
fenders, are  entitled  to  a  pardon.       532.  s.  6 

BURNING  IN  THE  HAND. 

By  4  Hen.  7.  c.  13.  convicts  for  murder,  not  in 
holy  orders,  shall  be  marked  with  an  M  ;  and 
for  felony,  with  a  T,  in  the  brawn  of  the  left 
thumb.  502.  s.  121 

By  18  Eliz.  c.  7.  every  convict  admitted  to  clergy 
and  burnt  in  the  hand,  shall  he  delivered  out 
of  prison,  and  not  to  the  ordinary.  503.  s.  124 

By  5  Ann.  c.  6.  persons  convicted  of  larceny 
and  burnt  in  the  hand,  may  be  ordered  to  the 
house  of  correction.  50C 

By  19  Geo.  3.  c.  74.  made  perpetual  by  39  Geo. 
3.  burning  in  the  hand  abolished.  507 

BUTLER. 

A  butler  who  has  the  bare  charge  of  goods  with- 
out the  possession, cannot  maintain  an  appeial. 

237.  s.  44 

CALENDAR  OF  PRISONERS. 

By  3  Hen.  7.  c.  3.  the  sheriff  shall  certify  a  list 
of  his  prisoners  to  the  justices  of  gaol-delivery, 
for  the  purpose  of  being  calendared.  181 

CANON  LAW. 

All  persons  in  holy  orders  have  the  privilege  of 
clergy  by  the  canon  law.  470 

The  canon  law  is  of  no  force,  except  where  it  is 
allowed  by,  and  is  consistent  with,  the  com- 
mon or  statute  law  of  the  realm.  ib.  s.  2 

In  what  instances  the  common  law  has  been 
received,  with  respect  to  the  benefit  of  clergy. 

471 


CAPIAS. 
See  Process. 

Doors  may  be  broke  open  to  execute  a  capiat, 
grounded  on  an  indictment;  or  a  capias  from 
the  king's  bench,  or  chancery,  to  compel  sure- 
ty for  the  peace,  &c.  or  a  capias  utUtgatum  or 
projinc  in  any  action.  136.  s.  3,  -4 

A  capias  upon  an  indictment  will  bring  the  party 
imprisoned  by  virtue  of  it  within  the  statute 
defrangcnlibus prisonam,  if  he  break  from  cus- 
tody, although  no  crime  were  in  truth  commit- 
ted. 185.  8.  5 

In  what  case  a  capias  shall  issue,  upon  a  nihil  be- 
ing returned  to  a  venire.  395.  s.  10 

A  capias  is  not,  properly,  the  first  process  on  an 
indictment,  under  the  degree  of  mayhem,  or 
felony,  &c.  unless  given  by  some  statute. 

ib.  8.  11 

A  capias  is  the  first  process  on  information  against 
a  commoner  for  intrusion,  &c.  ib.  s.  12 

Where  a  capias  shall  issue  in  qui  tam.  ib.  s.  13 

A  capias  shall  issue  on  a  criminal  information,  if 
no  appearance  be  entered  in  four  days  after 
subpana.  396.  s.  14 

A  capias  is  the  first  process  in  all  indictments  of 
treason  or  felony.  ib.  s.  15 

How  many  days  must  be  between  the  teste  and 
the  return.  ib.  s.  16 

A  capias  shall  issue  against  a  defendant  who  es- 
capes. 397.  s.  19 

On  every  indictment  under  the  degree  of  capital, 
there  must  be  three  capiases  before  the  exigent 
shall  he  awarded.  423 

How  many  capiases  are  required  in  outlaxcry  on 
a  capital  offence.  ib. 


What  it  is. 


CAPITAGE. 


CAPTION. 


112.  s.  2 


If  it  appear  by  the  caption  of  an  indictment, 
that  it  was  found  by  less  than  twelve  jurors, 
the  proceedings  upon  it  will  be  eiToneous. 

295.  s.  16 

Contrary  to  former  determinations,  the  omission 
of  the  words  prohorum  ef  legalium  hominum 
in  the  caption  of  an  indictment  is  not  fatal. 

296 

The  caption  of  every  indictment  must  shew,  that 
it  was  taken  before  such  a  court  as  had  juris- 
diction over  the  offence.  347.  s.  119 

Whether  it  be  necessary  in  the  caption  of  an 

indictment  to  insert  the  words  necnon  ad  di- 

versus  felonias,  or  the  words  domini  regis,  ^c. 

347.  s.  121,  122 

The  caption  of  an  indictment  at  a  sessions  of 
the  peace  must  mention  before  whom  the  ses- 
sions was  holden,  and  set  forth  the  nature  of 
the  commission  of  the  justices,  &c. 

348.  s.  123 

If  it  does  not  name  the  justices,  or  if  it  omits 
the  word  assignat^  it  is  insufficient.  348 

A  caption  taken  ad  rnagnam  curiam  cum  letd  ten- 
tarn,  is  sufficient.  348.  s.  124 

A  caption  taken  at  a  leet,  without  shewing  whe- 
ther 
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ther  the  court  was  held  by  grant  or  prescrip- 
tion, is  sanctioned  by  many  precedents.    349 

The  caption  of  an  indictment  found  at  the  leet, 
or  other  inferior  court,  must  expresaly  shew, 
that  the  jurors  were  twelve  in  number;  that 
they  were  of  the  place,  4"C.  for  which  the  court 
is  holden,  and  that  it  was  found  upon  their 
oaths.  ib.  s.  126 

And  quare,  if  the  omission  of  the  jurors  names 
in  the  caption  is  not  error.  ib. 

How  far  the  omission  of  certain  technical  phrases 
in  the  caption  will,  or  will  not,  vitiate  the  in- 
dictment, ib. 

The  caption  of  an  indictment  must  set  forth 
the  day  and  year  when  the  court  was  holden. 

350.  s.  127 

It  may  be  recorded  as  found  in  the  present  tense. 

ib. 

It  must  shew  in  the  year  of  what  king  it  was 
taken.       .  ib. 

If  the  style  of  the  day  Or  year  be  set  forth  in  any 
figures  but  Roman,  it  is  insufficient.  ib. 

The  year  of  our  Lord  is  not  necessary.  ib. 

An  indictment  taken  at  an  adjourned  session, 
must  shew  when  the  original  session  began. 

i6.(N.  1) 

If  the  court  is  stated  to  have  been  held  on  a  day 
which  is  impossible,  it  is  fatal.  ib. 

If  a  caption  set  forth  no  place  at  all,  M-here  the 
indictment  was  found,  or  not  with  sufficient 
certainty,  or  set  forth  a  place  not  within  the 
jurisdiction  of  the  court,  it  is  insufficient. 

i6.s.  128 
CARRIER. 

A  carrier  to  whom  goods  are  delivered  may 
have  an  appeal  against  those  who  shall  take 
them  feloniously  away.  237,  s.  44 

CASTLE. 
A  visne  may  come  from  a  castle.  256 

CEPIT. 
An  appeal  of  larceny  is  insufficient  without  the 
word  ''cepit."  249.  s.  77 

CERTIFICATE. 

**  Ne  ungues  accouple,  4c.  shall  be  tried  by  the 
bishop's  certificate.  234.  s.  36.  245.  s.  62 

CERTIORARI. 

A  writ  or  bill  of  appeal  may  be  removed  from 
the  sheriff  into  the  king's  bench  by  a  certiorari 
taken  out  by  a  stranger.  265.  s.  126 

An  appeal  into  the  king's  bench  by  certiorari 
ought  to  be  arraigned  on  the  crown  side. 

485.  s.  4 

A  certiorari  is  not  the  proper  writ  to  remove  a 
record  of  the  conviction  of  a  principal,  as  evi- 
dence on  a  trial  of  the  accessaries  in  the 
king's  bench.  456 

The  king's  bench  may  award  a  certiorari  to  re- 
move the  proceedings  from  any  inferior  court, 
unless  they  are  exempted  by  the  charter  of  in- 
stitution. *  399.  s.  22 

A  certiorari  from  the  king's  bench  lies  to  jus- 
tices in  eyre,  gaol-delivery,  and  of  a  county 
palatine.  400 


It  lies  to  the  College  of  Physicians  in  cases  whei 
they  are  empowered  to  fine  and  imprison.   40 

It  lies  to  justices  of  the  peace,  4"C.  even  whe; 
they  are  impowered  finally  to  hear  and  detc 
mine.  i. 

It  lies  to  commissioners  of  sewers,  notwithstanding 
the  act  says  they  shall  not  be  compelled  to 
cerdfy  their  proceedings.  tfc. 

It  lies  to  remove  a  presentment  in  a  court  leet.  ib 

It  lies  to  remove  the  examination  of  prismiers  hi 
fore  justices  of  peace  taken  pursuant  to  the 
statutes  of  Philip  and  Mary.  ib. 

It  lies  to  a  private  jurisdiction  created  by  act  of 
parliament  ib. 

It  lies  to  commissioners  of  bankrupts.  ih. 

If  judges  of  assize  proceed  against  a  person  f 
non-residence,  it  is  a  good  ground  for  a  ceri, 
orari.  ib. 

A  certiorari  lies  to  remove  an  indictment  for  not 
doing  statute-duty  on  the  highway,  or  for  not 
repairing  a  bridge.  ib. 

It  lies  to  the  quarter-sessions  of  a  corporation,  ih. 

Or  to  remove  proceedings  before  two  justices,  ih. 

It  lies  to  remove  an  order  on  appeal  from  a  sca- 
venger's rate.  ib. 

It  lies  to  remove  an  inquisition  taken  by  the 
sheriff  under  a  private  act  of  parhament,^  and 
the  verdict  and  judgment  thereon.  ib. 

It  lies  to  remove  an  order  of  bastardy.  ib. 

A  certiorari  will  lie  to  the  courts  of  the  Cinque 
Ports  to  remove  all  criminal  proceedings. 

lb.  s.  2-1 

A  certiorari  will  lie  to  the  grand  session,  or  to  a 
session  of  the  peace /or  Wales,  to  remove  any 
indictment  for  a  crime  non-capital.  401 

A  certiorari  has  removed  an  indictment /"w  7nur~ 
der  from  Wales.  ib.  (N.  1) 

A  certiorari  may  be  granted  to  remove  any  in- 
dictment from  London  or  Middlesex,  on  three 
days  notice  being  given.  ib.  s.  26 

But  by  a  certiorari  to  London,  only  the  tenor  of 
the  indictment  shall  be  removed.  ib. 

The  king's  bench  is  bound  to  grant  a  certiorai'i  to 
remove  an  indictment  at  the  instance  of  the 
"king.  ib.  s.  27 

But  if  the  defendant  pray  a  certiorari  it  is  in  the 
discretion  of  the  court  whether  they  will  grant 
it  or  not.  402 

And  the  absolute  right  of  a  prosecutor  to  a  cer- 
tiorari is  confined  to  cases  where  the  crown 
itself  is  concerned,  by  the  attorney-general. 

ib.  (N.  1) 

Where  a  private  prosecutor  only  uses  the  king's 
name,  it  is  also  granted,  unless  cause  be  shewn 
against  it.  ib. 

But  every  defendant  must  lay  a  special  ground 
before  the  court  will  grant  a  certiorari. 

ib.  (N.  1) 

The  court  will  never  grant  a  certiorari  for  the 
removal  of  an  indictment  before  justices  of 
gaol- delivery,  without  some  special  cause.  402 

Instances  in  which  the  court  have  removed  in- 
dictments from  justices  of  gaol-delivery,      ib- 

The  court  of  kings  bench  will  not  grant  a  certio- 
rari for  a  conviction  of  recusancy  upon  a  de- 
fault at  sessions.  ib.  s.  29 

It  seems  a  good  objection  against  the  granting  a 

certiorari 
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certiorari,  that  issue  is  joined  below,  and  a 
venire  awarded.  402.  s.  30 

A  certiorari  shall  never  be  awarded  to  remove 
an  indictment  after  conviction,  unless  for  spe- 
cial cause.  ib.  s.  31 

A  certiorari  may  issue  to  remove  a  conviction 
upon  the  forest  law  :  the  reason  of  it.  ih. 

The  court  will  refuse  a  certiorari  to  remove  a 
recognizance  from  justices  of  oyer  and  termi- 
ner. 403 

No  orders  of  commissioners  of  sewers  ought  to 
be  filed  without  notice.  ih. 

In  what  manner  the  king's  bench  will  proceed 
on  a  certiorari  to  commissioners  of  sewers. 

ib. 

-By  1  &  2  Philip  and  Mary,  c.  13.  no  certiorari 

shall  be  granted  to  remove  any  recognizance, 

unless  signed  by  the  chief  justice,  or,  in  his 

absence,  one  of  the  other  judges,  &c.  ib.s.  35 

By  5  and  6  W.  and  M.  c.  11.  in  term  time  no 
certiorari,  at  the  prosecution  of  the  party  in- 
dicted, shall  be  granted  by  the  king's  bench  to 
remove  any  indictment  or  presentment  from 
sessions  before  trial,  unless  on  motion  in  open 
court.  '        ih.  s.  36 

"But  in  vacation  such  writ  may  be  granted  by  any 
of  the  judges  of  B.  R.  whose  name,  and  also 
the  name  of  the  person  to  whom  granted, 
shall  be  indorsed  thereon.  404.  s.  36 

[iTo  whom  the  writ  oi  certiorari  is  to  be  directed. 

'»Where  a  record  may  be  removed  into  the  king's 
bench  without  any  certiorari.  405 

iBy  21  Jac.  1. 1.  8.  certiorari's  for  the  removal  of 
an  indictment  of  riot,  forcible  entry,  or  assault 
and  battery,  from  the  quarter-sessions,  shall 
be  delivered  in  open  court,  and  before  allow- 
ance the  defendant  shall  be  bound  in  1 0^.  with 
sureties,  to  pay  the  prosecutor  Lis  costs  and 
damages.  ih.  s.  42 

CThe  king's  bench,  upon  the  removal  of  any  in- 
dictment, required  a  recognizance  from  the 
defendant  to  carry  down  the  record.  406 

IBy  5  &  6  W.  and  M.  c  11.  and  8  &  9  Will.  3. 
c.  33.  defendants  prosecuting  certioraris  at 
sessions  shall  enter  into  a  recognizance  of  20/. 
with  two  sureties,  before  one  justice  of  the 
peace,  or  judge  of  king's  bench,  &c.  to  appear 
and  plead  to  issue  in  the  king's  bench  at  his 
own  costs,  to  try  the  indictment  at  the  next 
assizes  or  term,  on  notice  to  the  prosecutor. 

407.  s.  44 

sSuch  recognizances,  certioraris,  and  indictments, 
shall  be  filed  in  the  king's  bench,  and  the 
name  of  the  prosecutor  (if  he  be  the  party 
grieved,  or  some  public  officer)  indorsed  on 
uie  back  of  the  indictment.  406 

%  5  &  6  Will,  and  Mary,  c.  11.  if  the  defend- 
ant prosecuting  such  certiorari  be  convicted, 
the  king's  bench  shall  award  taxed  costs  to  the 
prosecutor,  if  he  he  the  party  grieved,  or  a  civil 
officer,  4t.  H>-  s.  45 

rhe  prosecutor,  within  ten  days  after  demand, 
shall  have  an  attachment  for  the  recovery  of 
the  costs  so  taxed,  and  the  defendant's  recog- 
nizance shall  not  be  discharged  till  they  are 
paid.  407 

'OL.  II. 


By  5  &  6  W.  and  M.  c.  11.  the  same  is  enacted 
concerning  certiorarts  to  the  counties  pala- 
tine. 407.  s.  46 

The  justices  must  make  a  return,  although  a 
proper  recognizance  be  not  given  according  to 
the  act.  1*6.  a.  47 

The  above  statutes  only  refer  to  defendants  in- 
dicted, therefore  certiorarC$  obtained  by  pro- 
secutors remain  as  at  common  law.    ib.  s.  48 

The  above  statutes  do  not  restrain  the  power  of 
the  king's  bench  in  taking  recognizances  upon 
granting  certiorurHs  at  common  law.   ih.  s.  49 

If  such  a  recognizance  varies,  either  in  the  sum 
or  the  condition,  from  the  directions  of  the 
act,  yet  it  is  of  the  same  force  as  before  the 
act  was  made.  ib. 

A  certiorari  procured  by  a  defendant  under  the 
statutes  will  not  be  a  supersedeas  to  the  courts 
below,  unless  the  conditions  are  complied  with.  ib. 

If  the  sureties  appear  to  be  worth  20/.  the  jus- 
tices cannot  refuse  them.  ib.  s,  50 

Quare,  If  some  of  several  defendants  find  sure- 
ties, whether  the  indictment  shall  be  removed 
as  to  all.  408.  s.  51 

The  taxation  shall  only  be  of  the  costs  subse- 
quent to  the  certiorari.  ib.  s.  52 

The  prosecutor,  by  accepting  taxed  costs,  is  not 
restrained  from  aggravating  the  fine.   ib.  s.  53 

But  under  a  certiorari  at  common  law,  the  ac- 
ceptance of  costs  is  entire  satisfaction.        ib. 

The  prosecutor,  to  be  entitled  to  costs,  must  be 
either  a  civil  officer,  or  the  party  injured,    ib. 

If  the  prosecutor  be  a  party  injured,  or  a  civil 
officer,  and  the  name  is  omitted  to  be  in- 
dorsed on  the  back  of  the  indictment,  the 
truth  of  the  fact  may  be  supplied  by  affidavit. 

ib. 

If  the  prosecutor  receive  the  third  part  of  the 
fine,  and  then  applies  for  his  costs  under  the 
recognizances,  what  he  has  received  shall  be 
deducted.  ih. 

The  payment  of  the  fine  does  not  discharge  the 
defendant's  recognizance/or  the  costs.  ih. 

When  the  costs  are  taxed  they  become  a  vested 
debt,  and  the  pereonal  representatives  of  the 
party  may  recover  them.  ib. 

The  court  will  not  order  a  recognizance  at  com- 
mon law  to  stand  as  a  security  for  costs,     ib. 

But  the  recognizance  shall  not  be  forfeited  for 
not  going  on  to  trial,  unless  the  prosecutor 
give  rules  according  to  the  practice  of  the 
court.  ^  ib.  s.  54 

After  the  recognizance,  the  court  will  not  listen 
to  any  motion  to  quash  the  indictment  or  cer- 
tiorari. 409.  s.  55 

By  5  Geo.  2.  c.  19.  No  Judgments  or  Or- 
ders OF  Justices  of  the  Peace  shall  be  re- 
moved by  certiorari,  unless  the  party  suing  the 
certiorari  shall  first  enter  into  a  recognizance, 
with  sureties,  before  the  justice  or  sessions 
where  the  judgment  or  order  is  made,  or  be- 
fore one  of  the  judges  of  king's  bench,  in  the 
sum  of  50/.  to  prosecute  the  same  at  their  own 
costs  without  delay,  and  to  pay  the  other 
party  their  full  costs  and  charges  within  one 
month  after  such  judgment  or  order  is  con- 
firmed. »*•  s.  57 
3  a  The 


690 


A  TABLE  OF  PRINCIPAL  MATTERS. 


The  recognizance  shall  be  certified  to  king's 
bench,  and  filed  with  the  certiorari  and  judg- 
ment, &c.  If  the  judgment  is  confirmed,  the 
parti/  entitled  shall  have  an  attachment  for  his 
costs,  if  not  paid  within  ten  days  after  de- 
mand. 409 

By  13  Geo.  2.  c.  18.  no  certiorari  shall  issue  to 
remove  ant/  proceedings  before  justices  of 
peace,  unless  applied  for  within  six  calendar 
months,  and  on  oath,  that  six  days  notice 
thereof  in  writing  to  the  justice,  &c.  who  may 
shew  cause  against  the  issuing  of  such  certio- 
rari, ib. 

The  decisions  on  these  statutes  enumerated,  410 

After  a  certiorari  is  allowed,  all  subsequent  pro- 
ceedings on  the  record  below  are  erroneous. 

ib.  s.  57 

How  the  delivery  of  a  certiorari  operated  before 
the2lJac.  1.  411 

If  execution  has  been  awarded  below,  the  jus- 
tices, &c.  should  issue  a  supersedeas  to  the 
sheriff,  which  will  make  a  subsequent  execution 
void.  ib. 

If  the  execution  be  partly  levied  before  the  de- 
livery of  the  supersedeas,  a  writ  of  venditioni 
exponas  will  authorize  the  sheriff  to  proceed,  ib. 

s.  58 

A  certiorari  coram  nobis,  &c.  makes  all  proceed- 
ings on  the  record,  subsequent  to  its  delivery, 
erroneous,  whether  before  or  after  its  return,  ib. 

A  ceHiorari  in  this  respect  is  stronger  than  a 
writ  of'  error,  which  is  ineffectual  unless  the 
record  be  certified  in  a  reasonable  time.      ib. 

It  is  said,  the  very  issuing  of  a  certiorari  is  a 
supersedeas.     Sed  quare.  ib. 

For  if  a  certiorari  to  remove  an  indictment  be 
not  delivered  before  the  jury  be  sworn,  the 
trial  may  proceed.  ib. 

A  certiorari  is  of  no  effect  unless  it  be  delivered 
before  its  return  is  expired.  ib. 

A  certiorari  is  no  supersedeas  of  an  indictment 
at  sessions,  without  a  proper  recognizance.  412 

A  certiorari  removes  all  proceedings  done  be- 
tween the  teste  and  the  return.  ib.  (N) 

A  certiorari  for  the  removal  of  a  recognizance 
of  good  behaviour,  or  for  an  appearance  at 
sessions,  will  not  supersede  its  obligation,  ib. 

s.  60 

If  an  indictment  be  removed  by  certiorari  after 
issue  joined  and  remanded,  the  trial  shall  pro- 
ceed as  if  no  certiorari  had  issued,      ib,  s.  61 

Inferior  courts  proceeding  after  certiorari  deli- 
vered, are  guilty  of  contempt.  ib.  s.  62 

A  certiorari  once  filed,  the  proceeding  below  can 
never  be  revived  by  procedendo.  ib.  s.  63 

But  the  certiorari  may  be  taken  off  the  file,  if 
improperly  obtained,  and  then  a  procedendo 
may  be  moved  for.  ib.  (N.  f) ' 

If  the  defendant  be  convicted  and  the  prosecutor : 
sues  out  a  certiorari,  the  defendant  shall  have! 
procedendo.  ib.  I 

The  return  to  a  certiorari  must  be  under  the' 
seal  of  the  court  or  person  to  whom  it  is 
directed.  ib.  s.  65 1 

A  return  held  bad,  because  upon  paper  instead 
of  parchment.  ib.  (N) 

The  return  must  be  made  by  the  veri/  person  to 


whom  the  certiorari  is  directed,  unless  be  hai 
power  to  make  a  deputy,  and  that  power  I 
shewn  in  the  return,  or  otherwise  nothing 
removed  by  it.  412.  s.  66.  (^ 

If  the  return  differ  from  the  writ  in  the  descri| 
tion  of  the  person,  yet  it  is  good,  provided  1 
is  equally  well  known  by  either  description.? 

Quare,  how  the  Court  shall  proceed  upon  a  ce 
tiorari  returned  by  a  part  only  of  the  persoi 
to  whom  it  was  directed.  t, 

Before  a  recognizance  taken  by  a  justice  is  r 
corded  at  the  sessions,  it  must  be  returned  I 
the  justice,  although  it  may  be  in  the  custod 
of  the  clerk  of  the  peace,  413.  s.  6 

A  return  by  justices  shall  have  the  clause  necm 
ad  diversas  felonias,  &c.  41 

If  the  person  to  whom  a  certiorari  is  directc 
make  a  false  return,  no  affidavits  shall  be'  r 
ceived  of  its  falsity,  but  the  party  injured  mu 
sue  or  inform  for  the  false  return.        ib.  s.  t 

But  if  the  public  good  be  immediately  concerne 
the  Court  will  refuse  to  file  such  false  retur 

t 

The  return  to  a  certiorari  ought  to  certify  tl 
record  itself,  or  the  tenor  of  it,  or  the  ten( 
of  the  tenor,  according  as  the  writ  may  r 
quire.  ib.  s.  7 

Where  the  writ  requires  the  record  a  return  < 
the  tenor  only  is  naught.  i 

Except  in  London,  where  a  return  of  the  tenc 
only  is  warranted  by  the  citf  charters.        i 

If  the  purport  of  the  certiorari  be  only  to  try  tl 
the  issue  of  nul  tiel  record,  it  is  sufficient  i 
certify  the  tenor,  though  the  writ  require  tl 
record.  41 

Also  if  the  court  awarding  the  certiorari  ha\ 
no  jurisdiction  to  proceed  upon  the  subje( 
matter  of  the  record  itself,  the  court  belo 
ought  only  to  certify  the  tenor.  i 

Nothing  can  be  removed  where  the  certiorari 
improperly  directed.  i 

A  certiorari  may  remove  a  record  before  its  r 
tiirn,  though  such  record  be  not  in  esse  at  th 
time  of  the  teste,  or  delivery.  i 

A  verdict  cannot  be  removed  from  sessions  b' 
fore  judgment.  e^.  (^ 

A  certiorari  will  remove  an  indictment,  notwitl 
standing  a  discontinuance  on  it  in  the  cou) 
below.  i 

Where  the  certiorari  requires  an  indictment  c 
other  record  taken  before  justices  of  a  certai 
description,  and  that  certified  appears  to  hav 
been  taken  before  justices  of  a  different  di 
scription,  nothing  is  removed.  ib.  s.  7 

Where  the  writ  describes  an  indictment  fc 
stealing  two  horses,  and  that  certified  is  fo 
stealing  one  only,  nothing  is  removed,  ilt 

s.  7 

Nor  where  the  variance  is  between  foreign  sal 
and  salt  in  general;  or  in  the  description  of 
place.  ib.  s.  7' 

Nor  where  the  record  required  is  against  A.  B 
and  C.  and  that  certified  it  against  A.  only.il 

s.  8( 

But  a  certiorari  to  remove  a  record  against  A 
only,  will  remove  it  as  against  him,  althougl 
others  may  be  included  in  it.  *^ 

When 


A  TABLE  OF  PRINCIPAL  MATTERS. 


(jQ\ 


Where   there  is  a  material   variance  between  I      challenge  is  revived  by  1  Ph.  &  Mary,  c.  10. 
the  writ  and  the  record  certified,  in  the  names  570 

or  addition  of  the  parties,  nothing  is  removed.  QuarCj  whether  a  peremptory  challenge  shall  be 


415.  s.  80 
Yet  if  the  variance  be  only  in  the  spelling,  and 
the  words  have  the  very  same  sound,  it  is  im- 
material, ib. 
If   the  writ  name   more  defendants  than   are 
named  in  the  record,  it  is  variance.     416.  (N) 
Where  the  record  required  is  not  removed,  the 
Court  will  quash  the  writ,  and  award  a  new 
one,  or  suffer  the  Court  below  to  proceed,  as 
in  discretion  shall  appear  proper.         ib.  s.  82 
What  process  is  to  be  awarded  after  the  removal 
of  a  record  by  certiorari  into  a  superior  court. 

ib. 

CHALLENGES. 

See  Jurors. 

A  prisoner  for  any  crime  may,  by  the  common 

law,  challenge  any  of  the  Grand  Jury,  as  being 

outlawed  for  felony,  villeins,  returned  by  the 

prosecutor,  or  not  returned  by  the  proper  of 

ficer,  &c.  295 

Whether  a  prisoner  who  challenges  more  jurors 

than  the  law  allows,  shall  be  adjudged  to  stand 

mute.  458.  s 

No  challenge  can  be  taken  either  to  the  array  or 

the  polls  of  the  Petty  Jury,  until  a  full  jury 

appear.  568 

No  juror  can  be;  challenged,  either  by  the  kin 

or  the  prisoner,  after  he  is  sworn,  except  by 

consent,  unless  for  some  cause  subsequent  to 

his  being  sworn.  ib. 

The  array  cannot  be  challenged  after  any  of  the 

jurors  are  sworn.  ih.  s.  1.  (N) 

A  juror,  after  he  his  sworn,  may  be  peremptorily 

challenged  another  day.  ib. 

Formerly  the  king  might  challenge  peremptorily 

any  number  of  jurors.    But  by  33  Edvv.  1.  he 

shall  now  assign  a  cause  certain,  the  truth  of 

which  shall  be  tried,  as  in  other  challenges. 

569.  s.  2 

This  statute  extends  as  well  to  all  criminal  cases 

as  to  civil.  ib.  s.  3 

The  king  need  not  shew  his  cause  of  challenge 

till  the  whole  panel  is  perused,  and  it  appear 

there  will  not  be  sufficient  without  the  person 

so  challenged.  ib. 

If  the  defendant  challenge  pouts  faravaile,  he 

shall  shew  his  causes,  before  the  king  need 

ghew  any.  ib. 

A  peer  can  take  no  challenge  to  any  of  his  peers 

ib.  s.  4 
Where  several  are  tried  on  a  joint  venire,  the 
challenge  of  one  is  a  challenge  as  to  all.  ib. 
By,24  Geo.  2.  c.  18.  no  challenge  shall  be  taken 
:  by  a  peer  to  any  panel  for  want  of  a  knight. 
^  ib. 

The  prisoner  must  take  all  such  challenges  him- 
•    self,  even  in  cases  where  counsel  are  allowed. 

570 

By  the  common  lavvr,  a  peremptory  challenge  was 

allowable  in  all  capital  cases.  ib. 

By  33  Hen.  8.  c.  23.  it  shall  not  be  allowed  in 

high  treason  or  misprision  of  high  treason,  ib. 

But  as  to  high  treason,  the  right  of  peremptory 


allowed  upon  the  trial  of  a  collateral  issue,  ih. 

ft.  6 

At  common  law  the  prisoner  might  challenge 
any  number  of  jurors  peremptorily  under  the 
number  of  thirty-six.  571.  s.  7 

By  22  Hen.  8.  c.  14.  no  person  arraigned  for  any 
petit  treason,  murder,  or  felony,  shall  be  ad- 
mitted to  challenge  peremptorily  above  twenty. 

ib.  8.  8 

But  the  1  and  2  Phil.  &  Mary,  c.  10.  has  revived 
the  old  challenge  of  thirty-five  as  to  petit 
treason.  ib. 

Contrary  to  the  opinions  of  Hale  and  Hawkins, 
if  a  prisoner  challenge  more  than  twenty,  the 
challenge  shall  be  over-ruled,  and  the  juror 
sworn.  ib.  s.  9 

Where  a  juror  is  challenged  for  cause  by  the 
prisoner,  the  cause  shall  be  immediately  shewn, 
and  not  as  in  a  challenge  as  by  the  king,  after 
the  panel  is  perused.  ib.  s.  10 

If  the  cause  of  challenge  be  disallowed,  the  same 
juror  may  be  challenged  percjnptorily  before 
he  is  sworn.  »''• 

It  is  a  good  cause  of  challenge  that  a  juror  is  an 
alien,  a  minor,  or  a  villein.  572 

A  peer  may  be  discharged  from  the  jury  by  writ 
of  privilege,  or  he  may  challenge  himself  as 
being  a  peer,  or  he  may  be  challenged,  for 
that  cause,  by  the  party.  it.  s.  11 

In  what  cases  the  want  of  freehold  is  a  good 
cause  of  challenge  against  jurors  {See  Ju  rors). 


lb. 

It  is  a  good  cause  of  challenge  that  a  juror  is 
outlawed,  or  sentenced  to  any  infamous  punish- 
ment, or  that  he  hath  been  convicted  of  t.^easou, 
felony,  perjury,  conspiracy,  forgery  on  5  Eliz. 
&c.  576 

Such  exceptions  are  not   salved  by  a  pardon, 


quare. 


577 


Anciently  excommunication  was  a  good  cause  of 
challenge.  **• 

But  such  causes,  unless  the  record  be  shewn,  are 
not  principal,  but  to  the  favour  only.  ib. 

The  conviction  of  conspiracy  must  be  at  the 
king's  suit.  .     *^-  (N) 

It  is  no  good  cause  of  challenge  to  a  juror  that 
he  is  returned  upon  the  panel  contrary  to  the 
statute  West.  2.  c.  38.  ih.  s.  26 

By  25  Edw.  3.  c.  3.  No  indictor  who  has  in- 
dicted a  party  for  the  same  cause,  shall  be 
upon  the  inquest.  *^-  *•  27 

If  the  juror  have  any  claim  to  the  forfeiture 
which  may  follow  conviction,  it  is  a  good 
cause  of  challenge.  *^'  s.  28 

Or  that  he  hath  declared  an  opinion  against  the 
prisoner  maliciously.  578 

A  juror  cannot  be  examined  as  to  such  fact  upon 
a  voir  dire,  because  it  sounds  in  reproach. 

ib.  (N) 

It  is  no  good  challenge  that  the  jury  has  found 
others  guilty  on  the  same  indictment,  ih.  s.  29 

If  a  juror  hath  given  his  dogs  the  names  of  the 

king's  witnesses,  it  is  a  good  cause  of  challenge 

for  the  king.  »*•  s.  30 

3  A  2  The 
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The  king  may  either  make  a  principal  challenge 

or  to  the  favour,  where  he  is  a  parti/.  578,  s.31 

A  subject  cannot  take  a  challenge  for  the  favour 


against  the  kin 


ib.  s.  32 


The  subject  cannot  challenge  for  the  malice  of 
the  sheriffs,  unless  some  instance  of  partiality 
be  shewn.  t^. 

It  is  no  principal  challenge,  where  the  king  is  a 
party,  that  the  juror  is  his  immediate  tenant. 

ib.  s.  33 

A  challenge  for  such  cause  ought  to  conclude  to 
the  favour.  ib. 

By  28  Edw.  3.  c.  13.  Aliens  and  Denizens  shall 
be  tried  by  jurors  the  one  half  denizens  and  the 
other  aliens,  if  so  many  aliens  can  be  found  in 
the  place,  &c.  ib.  s.  34 

The  English  half  of  the  jury  ought  to  be  quali- 
fied as  jurors  {See  Jurors).  ib. 

Quare,  if  any  omission  which  the  law  requires  in 
a  jury  per  medietatem  lingua,  be  a  good  cause 
of  challenge.  580 

CHAMPIONS. 

See  Battle. 

CHANCERY. 
See  Bail. 

CHARGE. 
He  who  has  the  hare  charge  of  goods  without 
the  possession,  cannot  maintain  an  appeal  of 
larceny  for  them.  237.  s.  44 

CHEAT. 

Any  one  may  arrest  a  notorious  cheat  actually 
caught  playing  with  false  dice.  120.  s.  20 

CHIEF  PLEDGES. 
Constables  of  tithings,  now  called  petit  consta- 
bles, were  anciently  called  chief  pledges.  98. 

s.  33 

CHURCH-WARDENS. 
See  Appeal. 

CINQUE  PORT. 
See  Certiorari. 

CITIZEN. 

Citizen  is  too  general,  and  therefore  not  a  good 
addition  of  the  state  and  degree.     262.  s.  112 

CITY. 

A  tisne  may  well  come   de  vicineto  civitatis, 

which  does  not  exclude  the  city.  256 

A  city  and  the  county  thereof  shall  be  taken 

prima  facie  to  be  of  the  same  extent.  264 

Who  may  be  jurors  for  trials  in  cities,  c.  43. 

s.  12.  19.  24 
CIVIL  LAW. 

The  civil  law,  where  it  is  admitted,  is  part  of  the 
common  law.  16.  s.  11 

The  court  of  the  constable  and  marshal  shall  be 
guided  by  the  civil  law,  in  cases  not  within  its 
own  practice.  ib. 


What  appeals  are  to  be  tried  by  the  civ 
law.  2 

CLERGY. 

Anciently  the  clergy  insisted  that  the  sacrednes 
of  their  characters  exempted  them  from  th 
punishments  of  secular  tribunals.  470.  s.  1 

498.  s.  IK 

And,  by  the  canon  law,  all  persons  in  holy  order 
were  intitled  to  the  privilegium  clei^icale.  47t 

Before  the  statute  of  articuli  cleri,  9  Edw.  2.  the  ■ 
privilege  of  clergy  was  denied  to  those  wh( 
had   abjured   the  realm,  or   confessed  then 
guilt,  &c.  471.  s.  3 

By  25  Edw.  3.  c.  4.  all  manner  of  clerks,  as  wel 
secular  as  religious,  shall  enjoy  the  benefit  oj 
holy  church.  ib.  s,  4 

All  persons  were  construed  to  be  within  thi< 
statute  who  could  read  a  verse,  except  con- 
victed heretics,  Jews,  Mahomedans,  Pagans 
persons  blind,  or  maimed,  or  those  guilty  ol 
bigamy.  ib. 

But  by  1  Edw,  6.  c.  12.  persons  guilty  of  bigamy 
are  admitted  to  clergy.  472 

By  2 1  Jac.  1.  c.  6.  women  guilty  of  such  larceny 
for  which  men  were  admitted  to  clergy,  shal! 
be  burnt  in  the  hand  and  imprisoned,   ib.  s.  6 

By  3  and  4  Will,  and  Mary,  c.  9.  where  a  man 
may  demand  his  clergy,  a  woman,  upon  her 
prayer  for  the  benefit  of  this  statute,  shall 
have  it  also,  and  be  burnt  in  the  hand  and 
imprisoned.  ib.  s,  8 

Sacrilege,  and  breaking  the  prison  of  the  ordi- 
nary, where  only  intitled  to  clergy  at  the  dis- 
cretion of  the  ordinary.  ib. 

By  4  Hen.  7.  c.  13.  every  person  not  within 
orders,  who  has  once  received  the  benefit  of 
clergy,  shall  not  be  admitted  to  it  a  second 
time.  473.  s.  11 

Every  person  within  holy  orders  claiming  clergy 
a  second  time,  shall  lose  the  benefit,  if  he  fail 
to  produce  his  letters,  or  a  certificate  on  a  day 
given  by  the  Court.  ib. 

By  28  Hen.  8.  c.  3.  persons  in  holy  orders  shall 
be  under  the  same  pains  as  persons  not  in 
holy  orders,  as  to  the  offences  njenlioned  in 
this  statute.  ib.  s.  12 

By  32  Hen.  8,  c.  2.  persons  in  holy  orders  ad- 
mitted to  clergy,  shall  be  burnt  in  the  hand, 
and  suffer  in  all  respects  as  lay  persons  so 
admitted.  ib. 

By  1  Edw.  6.  c.  12.  all  persons  convicted  of 
other  offences  than  those  mentioned  in  the 
act,  shall  have  the  benefit  of  clergy,  as  before 
thefirstof  Hen.  8.  ib.  s.  IS 

Where  lay  persons  are  not  excluded  from  clergy 
the  first  time,  persons  in  holy  orders  shall 
have  it  as  often  as  they  want  it,  except,  &c.  ib. 

But  where  the  offence  is  generally  excluded  from 
clergy,  persons  in  holy  orders  shall  have  no 
more  benefit  than  lay  persons.  474 

By  34  and  35  Hen.  8.  c.  14.  the  clerks  of  the 
peace  shall  certify  the  attainders  of  clerks 
convict  unto  the  king's  bench,  and,  on  being 
written  to,  shall  certify  the  same  to  the  judges 
of  gaol  delivery.  ib.  s.  14 


A  TABLE  OF  PRINCIPAL  MATTERS. 


693 


The  justices  may  write  in  their  own  name  to 
the  clerk  of  the  crown  in  the  king's  bench, 
for  the  certificate  of  the  transcript  of  an  at- 
tainder. 474.  s.  18 
Bv  S  and  4  Will  and  Mary,  c.  9-  the  clerks  of 
the  peace,  &c.  shall  certify  convictions,  at  the 
request  of  the  prosecutor,  which  shall  be  evi- 
dence on  a  second  indictment  for  an  offence 
within  clergy.  473.  s.  19 
In  what  manner  a  Counterplea  may  be  filed,  in 
arder    to    oust  an    offender  of    his    clergy. 

ib.  (N) 
Clergy  is  demandable  by  the  common  law,  upon 
an  indictment  or  appeal,  for  any  crime  what- 
soever which  subjects  the  offender  to  the  loss 
'  of  life  or  member,  except  high  treason  and 
sacrilege.  476.  s.  20 

New-created  treasons  against  the  king  are  also 
excluded,  without  special  words.  ib,  (N) 

Petit  treasons  seem  to  have  been  excluded  by 
the  common  law.  But  by  25  Edw.  3.  de  clero. 
c.  4.  it  is  allowed  for  any  treasons  or  felonies 
-  touching  other  persons  than  the  king  himself. 

ib.  s.  21 
The  construction  also,  that  insidiatores  viarum 
and   dcpopulatores   agrorum  were   ousted  of 
•   clergy,  is  revived  by  4  Hen.  4.  c.  2.     ib.  s.  22 
iFrom  the  above  statutes  it  follows,  that  all  per- 
sons who  were  intitled  to  the  benefit  must,  if 
not  intilled  to  it,  be  denied  it  by  some  statute 
made  since  the  25  Edw.  3.  ib.  s.  23 

Wherever  an  offence  is  made  felony  by  statute 
it  shall  have  clergy,  unless  expressly  excluded. 

ib.  s.  24 
To  oust  an  offender  from  the  benefit  of  clergy, 
the  indictment  must  expressly  bring  his  case 
within  the  statute  by  which  the  privilege  is 
taken  away.  ib.  s.  25 

^A  murder  must  be  laid  and  proved  of  malice 
prepense ;  the  offence  of  an  accessary  before 
must  be  maliciously ;  of  a  cutpurse  clam  et 
secrete  a  persond  ;  robbery  must  be  in  or  near 
the  highway^  or  the  offender  shall  have  his 
clergy.  _       ^b- 

IBut  with  respect  to  accessaries,  words  which  are 
tantamount  in  sense,  and  differ  only  in  the 
manner  of  expression,  are  sufficient.  ib. 

Where  a  statute  takes  away  clergy  from  an 
offence  which  was  capital  at  common  law,  the 
indictment  need  not  conclude  contra  formam 
statidi.  .  477 

A  statute  excluding  the  principals  from  clergy 
doth  not  thereby  exclude  accessaries  before  or 
after.  »^-  s-  26 

INeither  doth  a  statute  excluding  the  accessaries 
thereby  exclude  principals.  ib. 

Where  a  statute  excludes  those  from  clergy  who 
shall  he  found  guilty  of  any  crime,  it  shall  be 
construed  to  exclude  principals  only.  ib. 

Where  clergy  is  allowable,  it  shall  be  allowed  as 
i9e\\  to  one  who  stands  mute,  &c.  as  to  one 
"who  is  convicted.  ib-  s.  27 

But  a  statute  taking  clergy  from  those  who  shall 
^  be  found  guilty,  doth  not  take  it  from  those 
who  shall  stand  mute,  &c.  ib.  s.  28 

But  such  a  statute  extends  as  well  to  those  who 


shall  confess,  as  to  those  who  are  convicted 
by  verdict.  477.  s.  28. 

Of  Statutes  taking  away  Clergy.  470.8.  29 
By  23  Hen.  8.  c.  1.  no  person  found  guilty  of 
petit    treason,    murder   of    malice    prepense, 
rubbing  churches,  6cc.   or  persons   in   their 
dwelling-house,  any  of  the  family  being  therein 
and  put  in  fear,  robbing  in  or  near  the  high- 
zcayy  burning  houses,  or  barns  of  corn,  nor 
any  accessaries  to  such  offenders,  shall  be  ad- 
mitted to  clergy,  persons  in  holy  orders  ex- 
cepted, ib- 
This  statute  does  not  extend  to  persons  standing 
mute,  challenging,  &c.  or  outlawed,  and  was 
therefore  easily  evaded.                         ib.  s.  31 
By  25  Hen.  8.  c.  3.  this  defect  is  remedied. 

ib.  5. 32 

But  this  statute  extends  not  to  appeals,  nor  to 

accessaries  before,  nor  to  persons  outlawed. 

i6.s.33 
By  1  Edw.  6.  c.  12.  the  above  offences  and  all 
horsestealers  are  again  ousted  of  clergy ;  but 
all  other  cases  of  felony  shall  be  entitled  to 
clergy  in  the  same  manner  as  before  the 
iHen.  8.  .     479 

The  statute  extends  to  appeals,  persons  in  holy 
orders,  and  persons  outlawed.  ib.  s.  35 

The  defects  of  this  statute  pointed  out.  ib. 

By  5  and  6  Edw.  6.  c.  10.  the  25  Hen.  8.  is 
revived.  ^  *b. 

The  question  examined,  whether  this  statute 
revives  the  whole  of  the  25  Hen.  8.  &c.  &c.  ib. 
By  4  and  5  Phil,  and  Mary,c.  4.  accessaries  before 
to  petit  treason,  wilful  murder,  robbery  in  a 
dwelling-house,  or  near  the  highway,  and  arson, 
are  deprived  of  clergy.  482 

This  statute  is  restrained  to  such  robberies  in  a 
dwelling-house  only  as  were  deprived  of  clergy 
by  the  former  acts.  483.  s.  46 

An  indictment  or  appeal  to  oust  an  accessary  of 
clergy,  must  pursue  the  substance  of  this 
statute  exactly.  *b.  s.  47 

By  3  and  4  Will.  &Mary,  c.  9.  such  persons  as 
were  before  excluded  by  former  acts,  on  con- 
viction by  verdict  or  confession,  are  excluded 
on  standing  mute,  challenging,  &c.  or  being 
outlawed.  »^-  s-  48 

This  statute  does  not  extend  to  appeals,  nor  to 
felonies  by  subsequent  statutes.  ib.  s.  49 

By  23  and  25  Hen.  8.  principals  in  Petit  Trea- 
son are  excluded  from  clergy  upon  indict- 
ment, &c.  &c.  484.  s.  50 
Qua:re  if  they  are  not  excluded  in  appeals. 

i6.s.51,52 
By  23  and  25  Hen.  8.  and  1  Edw.  6.  c.  12. 
wilful  Murder  of  malice  prepense  is  excluded 
in  all  cases.  *b.  s.  54 

It  is  not  excluded  in  appeals  upon  challenging 
more  than  twenty.  **• 

By  4  and  5  Phil.  &  Mary,  c.  4.  accessaries  be- 
fore are  excluded  as  well  upon  indictments  as 
appeals  in  all  cases.  485.  s.  56 

By  1  Jac.  1.  c.  8.  Homicide  by  Stabbing  is  ex- 
cluded :  but  those  who  abet  this  offence  are 

By  3  and  4  Will.  &  Mary,  c.  9.  those  indicted 
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of  such  mantlaughter  are  excluded,  as  well  on 
standing  i^e,  &c.  as  on  conviction.  485.  s.  58 

By  8  Eliz.  c/ 4.  Larceny  from  the  person  of 
another  privily  without  his  knowledge  was  ex- 
cluded from  clergy.  tb.  s.  59 

This  statute  does  not  extend  to  accessaries  either 
before  or  after.  ib. 

ITiis  statute  was  repealed  by  48  Geo.  3.  c.  129- 

485 

By  1  Edw.  6.  c.  12.  and  2  and  3  Edw.  6.  c.  33. 
principals  in  Horse  Stealing,  &c.  are  ex- 
cluded from  clergy.  486.  s.  61 

By  31  Eliz.  c.  12.  all  accessaries  both  before  and 
after  are  also  excluded.     ^  i6.  s.  63 

By  10  and  11  Will.  3.  c.  23!^to  commit  larceny 
in  any  shop,  warehouse,  ,  coach-house,  or 
stable,  privately,  and  to  the  value  of  five  shil- 
lings, or  to  aid  tlierein,  is  ^qxcluded  from 
clergy.  ^y.   486.  s.  64 

But  by  Stat.  1  Geo.  4.  this  statute  is,  repealed  as 
to  privately  stealing  in  the  warehouses,  &c. 
under  15/.,  and  by  4  Geo.  4.  c.  53.  clergy  re- 
stored in  cases  above  15l.  487 

By  12  Ann.  c.  7.  to  steal  from  any  dwelling- 
house  or  out-house  to  the  amount  of  forty 
shillings  is  excluded  from  clergy.        ib.  s.  QQ 

Apprentices  under  fifteen  years  of  age  who  shall 
rob  their  masters  are  not  within  the  act. 

ib.  s.  67 

Persons  outlawed  and  accessaries  are  not  within 
this  act.  ib.  s.  68 

By  22  Car.  2.  c.  5.  to  steal  cloth  or  Woollens 
from  the  Rack  or  tenter  in  the  night-time  is 
excluded  from  clergy.  ib.  s.  69 

By  4  Geo.  4.  ch.  53.  clergy  restored.  487 

By  22  Car.  2.  c.  5.  embezzling  Naval  Stores  to 
the  amount  of  twenty  shillings  is  excluded 
from  clergy.  488.  s.  70 

Clergy  restored  by  4  Geo.  4.  c.  53.  488 

By  14  Geo.  2.  c.  6.  and  15  Geo.  2.  c.  34.  to 
steal  Sheep,  or  the  other  cattle  therein  men- 
tioned, is  excluded  from  clergy.  ib. 

By  24  Geo.  2.  c.  45.  to  steal  goods  on  Navi- 
gable Rivers  to  tlie  value  of  forty  shillings  is 
excluded  from  clergy.  ib. 

Clergy  restored  by  4  Geo.  4.  c.  53.  489 

By  26  Geo.  2.  c.  19.  stealing  from  Vessels  in 
Distress,  &c.  is  excluded  from  clergy.  ib. 

By  23  Hen.  8.  c.  1.  25  Hen.  8.  c.  3.  and  3  and  4 
Will.  &  Mary,  c.  9-  Sacrilege,  or  robbing  any 
church,  chapel,  or  holy  place,  is  excluded 
from  clergy.  ib.  s.  72 

It  is  not  sacrilege  within  this  act,  unless  the  rob- 
bery be  accompanied  with  a  breaking,  ib.  s.  73 

But  by  1  Edw.  6.  c.  12.  all  persons  are  ousted 
of  clergy  for  feloniously  taking  goods  out  of 
any  church,  &c.  ib.  s.  74 

The  offender  may  be  tried  in  a  different  county 
than  that  in  which  the  offence  shall  be  com- 
mitted, ib. 

Accessaries  to  such  a  robbery  or  taking  are  not 
excluded  by  any  statute,  unless  the  offence 
amount  to  burglary.  ib.  s.  75 

Quisre,  if  sacrilege  is  not  excluded  from  clergy 
by  the  common  law.  ib.  s.  76 

All  persons  not  in  holy  orders,  indicted    of 


"  robbing  in  or  near  the  highways,"  are  ex 
eluded  by  23  and  25  Hen.  8.  1  Edw.  6.  c 
12.  and  3  and  4  Will.  &  Mary,  c.  9.  49C 

No  robbery  is  within  these  statutes  but  such  aj 
is  laid  "  in  or  near  the  highway,  and  to  have 
put  the  person  robbed  in  fear."  ib.  s.7[ 

By  25  Hen.  8.  c.  3.  and  3  Mid  4  Will.  &  Mary 
c.  9.  robberies  and  burglaries  tried  in  a  dif 
ferent  county  from  that  in  which  they  were 
committed,  are  excluded  from  clergy,  if  the) 
be  of  such  a  kind  as  would  have  been  ex- 
cluded upon  a  conviction  in  a  proper  county 

490,  491 

There  is  no  need  of  an  entry  on  record  that  the 
felony  was  committed  in  a  different  coimty. 

491.  s.  Si: 

But  it  is  usual  to  write  on  the  margin  of  the  in- 
dictment, that  it  is  for  felony  in  anothei 
county.  ib 

What  judgment  an  offender  shall  receive  who  ij 
convicted  of  an  offence  within  clergy  in  tlw 
second  county,  &c.  492.  s.  8o 

By  3  and  4  Phil.  &  Mary,  c.  4.  accessaries  be 
fore  the  fact  in  robbery  in  or  near  any  high- 
way, are  excluded  clergy.  ib.  s.  8' 

By  23  and  25  Hen.  8.  and  3  and  4  Will.  & 
Mary,  c.  9.  to  rob  any  person  in  his  dwelling- 
house,  any  of  the  fatnily  being  within  and  pul 
in  fear,  is  excluded  from  clergy.  ib.  s.  8' 

By  3  and  4  Phil.  &  Mary,  c.  4.  accessaries  be- 
fore are  also  excluded.  ib.  s.  8f 

By  1  Edw.  6.  c.  12.  to  break  a  house  in  tht 
day-time,  and  commit  felony  therein,  any  per- 
son being  within  at  the  time,  is  excluded  from 
clergy,  whether  tried  in  the  same  or  a  differeni 
county.  ib.  s.  87 

By  4  and  5  Phil.  &  Mary,  c.  4.  accessaries  be- 
fore are  also  excluded.  ib. 

The  breaking  of  a  cupboard,  door,  or  trunks. 
&c.  or  any  fixture  only,  is  not  a  breaking 
within  the  act.  493.  s.  88 

By  3  and  4  Will,  and  Mary,  c.  9.  to  take  away 
goods  in  any  dwelling-house,  any  person 
being  therein  and  put  in  fear,  or  to  aid  in  so 
doing,  is  excluded  from  clergy.  ih. 

By  5  and  6  Edw.  6.  c.  9.  Tpersons  found  guilty 
of  robbing  any  other  in  their  dwelling-house, 
or  any  part  thereof,  any  of  the  family  being 
within  the  precincts  of  the  same,  shall  be  ex- 
cluded from  clergy,  whether  the  family  there 
being  shall  be  sleeping  or  waking.       ib.  s.  89 

No  person  found  guilty  of  robbing  any  person 
in  any  booth  or  tent  in  any  fair  or  market, 
the  owner  or  any  of  his  family  being  within, 
shall  be  admitted  to  clergy,  whether  the  fa- 
mily there  being  be  sleeping  or  waking. 

ib.  s.  90,  91 

No  robbery  is  within  this  statute  which  is  not 
accompanied  with  an  actual  breaking. 

494.  s.  92 

A  sojourner  being  in  the  house  at  the  time  of 
robbery,  will  not  bring  it  within  the  statute,  ib. 

It  is  only  necessary  to  state,  that  divers  persons 
were  in  the  house,  without  shewing  they 
were  under  any  relation  to  the  party  robbed. 

By 
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$  Bjf  3  and  4  Will,  and  Mary,  c.  9.  to  rob  any 
I     house  in  the  day-time,  anj/  person  being  there- 
?      in,  or  to  aid  in   so  doing,  is  excluded  from 
clergy.^  ^  ^  494 

Quisre,  if  accessaries  to  a  robbery  in  a  booth  or 
tent  are  excluded,  except  it  be  from  the  per- 
\:      son  of  a  man.  495 

;•  By  39  Eliz.  c.  15.  any  person  found  guilty  for 
felonious  taking  away,  in  the  day-time,  money 
or  goods  to  the  value  of  5s.  in  any  dwellirig- 
Jiouse,  or  the  outhouse  thereto  belonging,  al- 
though no  person  be  therein  at  the  time,  shall 
be  excluded  from  clergy.  ih.  s.  95 

The  statute  shall  only  extend  to  such  a  felonious 
r  taking  as  is  accompanied  with  a  breaking  of 
-      the  house,  &c.  ib.  s.  96 

A  chamber  in  an  inn  of  court  is  a  dwelling-house 
I       within  this  act,  ib.  s.  97 

A  lodging  in  Somerset-house  (an  old  palace),  or 
Whitehall,  is  not  within  this  act.  ib. 

i  No  accessary  is  ousted  of  clergy  by  this  statute. 

496.  s.  98 
■  By  3  and  4  Will,  and  Mary,  c.  9.  whoever  shall 
assist  another  to  break  any  dwelling-house, 
shop,  or  warehouse  thereunto  belonging,  in 
-   the  day-time,  and  steal  money  or  goods  to  the 
•  value  of  5s.  although  no  person  be  therein, 
shall  be  excluded  from  their  clergy,    ib.  s.  99 
'  This  statute  not  mentioning  outhouses,  an  assist- 
ant to  such  a  felony  in  an  outhouse,  not  being 
a  shop,  &c.  is  clearly  entitled  to  his  clergy. 
I  49r.  s.  100 

j  The  accessaries  before  to  such  a  felony  in  an 
!  outhouse,  not  being  a  shop,  &c.  are  still  enti- 
I       tied  to  clergy.  ib.  s.  101. 

.  But  all  principals  in  any  felony  within  39  Eliz. 
.  '  are  excluded  from  clergy,  whether  in  the  same 
or  a  different  county.  ib.  s.  102 

By  3  and  4  Will,  and  Mary,  c.  9.  whoever  shall 
rob  any  other  person,  or  shall  assist,  &c.  to 
commit  such  offence,  shall  not  have  the  bene- 
fit of  his  clergy.  ib.  s.  103 
'  In  Burglary  the  principal  is  ousted  of  clergy, 
I       by  1  Edw.  6.  c.  12.  if  any  person  be  in  the 
I       house  at  the  time  of  the  breaking,  and  thereby 
[       put  in  fear.  ib.  s.  104 
By  18  Eliz.  c.  7.  principals  in  burglary  are  ex- 
cluded generally.  ib.  s.  105 
By  3  and  4  Will,  and  Mary,  c.  9.  accessaries  be- 
fore the  fact  are  excluded.  ib. 
By  23  and  25  Hen.  8.  and  3  and  4  Will,  and 
Mary,  c.  9.  principals  in  Arson  are  excluded 
from  clergy.                                           ib.  s.  107 
By  4  and  5  Phil,  and  Mary,  c.  4.  accessaries  to 
the  fact  before,  in  all  cases,  are  also  excluded. 

498.  s.  108 
By  1  Edw.  6.  c.  12.  every  peer  is  allowed  clergy 
in  all  cases  wherein  others  are  excluded  by 
that  act,  except  wilful  murder.  ib.  s.  109 

Therefore  peers  are  entitled  to  clergy,  unless 
ousted  by  some  statute  made  since  1  Edw.  6. 
or  revived  by  5  and  6  Edvi^.  6.  c.  10.  ib. 

By  the  above  statutes  clergy  is  taken  from  the 
offences,  but  aiders  and  abettors  are  not  named 
in  them.  ib.  (N) 

Clergy  might  be  demanded  by  the  antient  com- 
mon law  as  soon  as  the  prisoner  was  brought 
to  the  bar.  ib,  s.  110 


But  ever  since  the  reign  of  lien.  G.  it  has  been 
held  not  demandable  till  after  trial.  498.S.110 

And  clergy  may  now  be  allowed  i»/  the  person 
authorized  to  grant  it,  at  any  time,  or  under 
any  circumstances,  before  execution  actually 
done.  499.  s.  Ill 

The  Court  might  always  admit  to  clergy,  with- 
out its  being  demanded,  upon  evidence  of  the 
prisoner  being  a  clerk.  ih. 

Except  the  conviction  was  for  sacrilege,  or  break- 
ing the  prison  of  the  ordinary.  ib. 

The  temporal  judge  is  to  decide  whether  the  of- 
fence be  within  the  privilege,  and  whether  the 
prisoner  is  entitled  to  the  benefit,      ib.  a.  113 

Ilow  far  the  canon  law  is  part  of  the  common 
law.  ,  500 

While  the  title  tp  clergy  depended  upon  reading 
the  verse,  the  temporal  judge  over-ruled  the 
ordinary,  and  recorded  legit  or  nan  legit,  ac- 
cording to. his  own  judgment.  ib. 

By  1  Edw.  6.  C.12.  the  necessity  of  such  an  ability 
to  read,m  the  case  of  a  peer ^  is  taken  away. 

ib.  s.  114 

And  by  5  Ann.  c.  6.  the  necessity  of  such  read- 
ing is  also  taken  away  as  to  every  common  per- 
son. 501.  s.  115 

Anciently,  if  the  ordinary  demanded  or  refused 
his  clerk  against  law,  his  temporalities  might 
be  seized.  ib.a.  116 

But  since  25  Edw.  3.  c.  6.  the  ordinary  is  only 
liable  to  a  fine  for  contempt  of  the  quare  non 
admisit.  50 1 

In  what  manner  a  clerk  was  to  be  delivered  to 
the  ordinary,  and  afterwards  demesned  by  the 
common  law.  ib. 

By  4  Hen.  7.  c.  13.  cowmoners  convict  of  mur- 
der shall  be  marked  with  an  M,  and  of  other 
felony  with  a  T,  on  the  brawn  of  the  left  thumb 
in  open  court,  before  they  are  delivered  to  the 
ordinary.  502.  s.  121 

By  8  Eliz.  c.  4.  persons  admitted  to  clergy,  who 
have  before  committed  any  other  such  offence, 
and  have  not  been  indicted  for  the  same,  may 
be  indicted  and  tried  for  the  same,  as  if  they 
had  not  been  admitted  to  clergy. 

503.  s.  122,  123 

AH  persons  admitted  to  their  clergy  shall,  not- 
withstanding, be  put  to  answer  for  all  other 
felonies.  504.  s.  126 

Since  these  statutes  a  conviction  for  a  felony 
within  clergy,  and  an  allowance  of  it  thereon, 
is  as  much  a  discharge  of  all  precedent  felo- 
nies within  clergy  (though  not  of  any  others) 
as  it  was  before  the  statutes.  ib.  s.  127 

A  clerk  convict  admitted  to  clergy,  has  by  it  a 
kind  of  statute  pardon,  the  same  as  if  he  had 
made  his  purgation  at  common  law.  ib.  s.  128 

The  reasonableness  of  these  constructions  de- 
fended, ib. 

The  admission  of  clergy  restores  the  party  to  his 
credit,  and  enables  him  to  be  a  witness. 

505.  s-  129 

Quare,  if  a  pardon  would  have  this  effect.       ib. 

The  admission  to  clergy  gives  the  party  a  capa- 
city to  purchase  goods  and  to  retain  the  profits 
of  his  land.  ib.  s.  129 

The  lands,  &c.  which  the  offender  had  at  the 

time 
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time  of  conviction  being  thereby  vested  in  theSuch  commissions  may  be  granted  notwithst^d- 


king,  shall  not  be  divested  either  by  pardon  or 
purgation.  505.  s.  129 

A  pardon  never  avoids  any  precedent  legal  act. 

ib. 

Purgation  was  rather  connived  at  than  allowed 
by  the  common  law.  ib. 

Those  who  are  exempt  from  burning  in  the  hand 
shall  have  the  same  privilege  without  it,  as 
others  have  with  it.  506.  s.  131 

After  a  man  is  admitted  to  his  clergy,  it  is  ac- 
tionable to  call  him  a  felon.  ib.  s.  132 

By  5  Ann.  c.  6.  where  persons  shall  be  burnt  in 
the  hand,  &c.  the  judge  may  also  in  his  discre- 
tion commit  the  offender  for  n«t  less  than  six 
months,  nor  more  than  two  years,  to  the  house 
of  correction,  &c.  J6.  s.  134 

By  19  Geo.  3,  c.  74.  persons  convicted  of  felony 
within  clergy,  and  liable  to  be  burnt  in  the 
hand,  may,  instead  of  such  bumingf  be  ordered 
to  pay  a  moderate  fine,  or  to  be  publicly  or 
privately  whipped,  but  not  more  than  three 
times.  507.  s.  135 

Such  whipping,  &c.  shall  have  the  like  effects 
and  consequences  as  burning  in  the  hand.   ib. 

But  this  act  shall  not  abridge  the  power  of  the 
Court  to  imprison  convicts  for  manslaughter 
for  one  year,  nor  any  of  the  powers  or  punish- 
ments given  by  5  Ann.  c.  6.  ib. 


CLERK  OF  THE  CROWN,  ASSIZE,  AND 
PEACE, 

In  what  manner  to  certify  the  conviction  or  at- 
tainder of  one  admitted  to  his  clergy,  in  order 
to  oust  him  on  a  demand  of  it  a  second  time. 

474 

CLIPPING. 

See  Coin. 

COIN. 

By  6  and  7  Will.  3.  c.  17.  whoever  shall  convict 
a  counterfeiter  or  clipper  of  the  coin,  shall 
have  40/.  &c.  122.  s.  25 

But  this  reward  abolished  by  58  Geo.  3.  ch.  70. 

126 

By  15  Geo.  2.  c.  28.  whoever  shall  convict 
counterfeiters  of  the  gold,  silver  or  copper 
coin  of  the  realm,  shall  have  40/.  for  the  two 
first,  and  10/.  for  the  two  last  offences.  122 
But  this  is  abolished  by  58  Geo.  3.  ch.  70.  126 

COLLATERAL. 
See  Issue. 

COLLEGE  OF  PHYSICIANS. 

See  Physicians. 

COMMAND. 

See  AccESSRY. 

Commons  of  counties  in  the  reign  of  Edward 
the  Third  were  equivalent  to  freeholders 


COMMISSION. 

The  court  of  the  constable  and  marshal  may  be 

holden  by  commissioners.  17.  s.  14 


ing  the  Petition  of  Right;  provided  they  are 
founded  in  necessity,  and  the  furtherance  oi 
justice.  U> 

The  king  cannot  grant  judicial  commissions 
not  warranted  by  ancient  precedents,  vidt 
Courts. 

Commissions  to  seize  the  property  or  persot 
upon  suspicion,  without  process  or  indictment 
are  illegal  and  void.  2.  s.  T 

All  commissions  must  be  agreeable  to  known 
stated  forms.  ic 

Whether  commissions  of  or/erj  &c.  do  not  come 
under  the  general  notion  of  zvrits.  18 

The  form  of  a  commission  of  the  peace.         42 

Whether  judges'  commissions  be  determined  b} 
the  demise  of  the  king.  3,  4 

What  commissions  of  the  peace  are  not  so  de- 
termined, ch.  8 
COMMITMENT. 

Persons  apprehended  for  offences  not  bailable, 
or  who  refuse  bail  for  such  offences  as  are 
bailable,  must  be  committed.  174.  s.  1 

A  person  in  the  custody  of  a  messenger,  who  has 
not  his  bail  ready  upon  a  habeas  corpus  to  the 
king's  bench,  must  be  recommitted  to  the 
marshal.  ib.  (N.  1) 

A  justice  of  the  peace  may  lawfully  commit  a 
person  who  refuses  to  perform  a  duty  which 
the  justice  is  authorised  to  require.        ib.  s.  2 

All  persons,  as  well  private  as  official,  having  a 
right  to  apprehend  for  treason  or  felony,  are 
justified  in  carrying  their  prisoner  to  the  com- 
mon gaol ;  except  that  officers  may  do  this  by 
the  command  of  another,  and  a  private  person 
cannot.  ib.  s.  3 

And  it  is  most  advisable  for  private  persons,  who 
may  apprehend  another  for  treason  or  felony, 
to  carry  him  before  a  magistrate,  that  he  may, 
by  such  magistrate,  be  committed  or  bailed,  ib. 

The  privy  council,  or  a  secretary  of  state,  may 
commit  for  high  treason.  175.  s.  4 

The  question  examined,  whether  a  secretary  of 
state,  not  having  a  power  to  examine  upon 
oath,  can  have  a  power  to  commit.        ib.  (N) 

The  common  law  of  England  knows  of  no  such 
committing  magistrate  as  a  secretary  of  state. 

i6.(N) 

The  several  cases  in  which  commitments  have 
been  made  by  secretaries  of  state,     ib.  (N.  4) 

Commitments  must  be  to  some  prison  in  li-ng- 
land,  and  regularly  it  ought  to  be  to  a  conmion 
prison.  176,  177 

By  31  Car.  2.  c.  12.  whoever  shall  send  a  sub- 
ject of  England  prisoner  into  Scotland,  Ire- 
land, Jersey,  Guernsey,  Tangiers,  or  any  of 
the  king's  dominions  abroad,  shall  be  liable  to 
treble  costs,  500/.  damages,  and  incur  a  pre- 
munire.  176.  s.  5 

By  14  Edw.  3.  c.  10.  the  sheriffs  shall  have  the 
custody  of  gaols,  and  employ  responsible  un- 
der-keepers.  ih.  s,.6 

75.S.  lo'%  ^  Hen.  4.  c.  10.  none  shall  be  imprisoned  by 
any  justice  of  the  peace,  but  only  in  the  com- 
tnon  paoL  tb. 


The  king's  grant  of  the  custody  of  prisoners 

committed  by  justices  of  peace  is  void.  ib.  s-  7 

^  -^  None 
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f  J^one  can  claim  a  prisoner  as  a  franchise  unless 
he  have  also  a  gaol  delivery  176.  s.  7 

By.6  Geo.  1.  c.  19.  justices  may  commit  vagrants 
and  other  criminals   either  to   the  common 
.  •    gaol  or  to  the  house  of  correction.  177L 

''An  offender  apprehended  in  one  county  for  a 
'   crime  committed  in  another,  may  be  brought 
before  a  justice  of  the  county  where  the  of- 
fence was  committed.  ib.  s.  8 
But  it  seems  the  stronger  opinion,  that  such  an 
offender  ought  to  be  carried  before  a  justice 
of  the  county  in  which  he  is  taken,  &:c.       ib. 
An  offender  may  be  committed  to  the  next  gaol 
where  he  is  taken,  whether  in  the  same  county 
or  not.  if)^ 
By  23  Geo.  2.  c.  26.  and  24  Geo.  2.  c.  55.  an 
offender  may  be  apprehended  in  one  county 
for  an  offence  done  in  another  by  virtue  of  the 
warrant  being  indorsed.                                 ib. 
,'If  it  be  a  bailable  offence,  he  may  be  bailed  by 
a  justice  of  the  county  in  which  he  is  appre- 
hended.    If  it  is  not  bailable,  or  he  cannot 
find  bail,  he  shall  be  carried  back  into  the 
county  from  whence  the  warrant  issued,  and 
there  be  either  committed  or  bailed.             ib. 
If  a  gaoler  refuse  to  take  the  charge  of  a  felon 
from  a  constable,  the  town  shall  keep  hirh  till 
the  gaol-delivery.                                     ih.  s.  9 
N*^©  one,  without  special  reasons,  can  justify  the 
detention  of  a  prisoner  out  of  the  common 
gaoL                                                                 ib. 
'ractice  seems  to  have  authorised  a  commitment 
to  a  messenger  for  the  purpose  of  conveying 
him  to  gaol.                                                  '  ib. 
3y  31  Car.  2.  c.  2.  no  person  in  custody  upon  a 
criminal  charge,  shall  be  removed  from  such 
custody  unless  by  habeas  corpus,  or  other  legal 
writ,  except  where  the  constable  is  carrying 
him  to  the  common  gaol,  &c.  &:c.               176 
iy  2  &  3  Phil,  and  Mary,  c.  10.  every  justice  of 
peace  upon  a  charge  of  manslaughter  or  fe- 
lony, shall,  previous  to  commitment,  take  the 
examination  of  such  prisoner,  and  the  infor- 
mation of  those  that  bring  him,  respecting  the 
fact  and  circumstances,  and  within  two  days 
after  shall  put  as  much  thereof  as  may  be 
material  to  prove  the  felony  into  writing,  and 
certify  the  same  to  the  next  gaol-delivery. 

178.  s.  11 
he  justices  shall  also  bind  the  witnesses  to 
appear  and  give  evidence,  &c.  ib. 

justice  cannot  detain  a  prisoner  an  unneces- 
sary length  of  time  under  pretence  of  further 
examination :  it  is  said,  three  days  is  a  rea- 
sonable time.  ib.' 


against  the  party  with  ronvr mcnt  certainty, 
or  he  may  be  discharged  upon  habeas  corpus. 

179.  8. 16 
So  also  lie  may  be  baited  if  the  offence  be  loosely 

expressed.  ib. 

Commitments  for  high  treason,  or  felony  in  ge- 
neral, are  good.  «*• 

It  is  safe,  but  not  necessary,  to  set  forth  that  the 
part^  is  charged  upon  oath;  for  where  the 
magistrate  hath  jurisdiction,  the  legality  of 
his  warrant  does  not  depend  upon  the  truth 
or  falsehood  of  the  information  on  which  it  is 
granted.  ib.  s.  17 

Evei7  mittimusjnust  have  a  lawful  conclusion. 

180.  s.  18 
What  shall  be  said  to  be  a  lawful  conclusion,  ib. 
By  3  Jac.  1.  c.  10.  persons  committed  to  goal 

by  justices  of  the  peace  shall  bear  their  own 
charges,  which  shall  be  levied  by  distress  uppn 
their  goods,  &c.  »&. 

By  27  Geo.  2.  c.  3.  if  the  offender  shall  not  have 
wherewith  to  defray  the  charges  of  his  com- 
mitment, the  justice  shall  order  the  treasurer 
of  the  county  to  defray  the  same.        ib.  s.  20 

In  Middlesex  the  expenses  of  conveying  a  pri- 
soner to  gaol  shall  he  paid  by  the  overseers  of 
the  poor  of  the  parish  where  the  person  was 
apprehended.  181 

By  3  Hen.  7.  c.  3.  every  sheriff  or  gaoler  shall 
certify  the  names,  &c.  &c.  of  their  several 
prisoners  to  the  next  gaol-delivery  to  be  ca- 
lendared, ib.  s.  21 

A  prisoner  lawfully  committed  cannot  be  dis- 
charged but  by  the  king;  or  by  the  grand  jury 
indorsing  ignoramus;  or  by  acquittal  by  the 
trial  jury;  or  on  proclamation  by  the  gaol- 
delivery,  ib. 

But  a  person  committed  upon  a  suspicion  which, 
afterwards  appears  to  be  groundless,  may  be 
lawfully  discharged.  i^- 

COMPUTATION. 
See  Year  and  Day. 

CONCEALMENT. 

See  Court  Leet. 


'  Commitment  must  be  in  writing,  under  hand 
and  seal,  expressing  the  magistrate's  office 
and  authority;  the  time  and  place  at  which  it 
is  made,  and  be  directed  to  the  gaoler. 

179.  s.  13 
may  be  made  in  the  king's  name,  or  the  name 
o^he  person  who  makes  it,  or  it  may  be 
'merely  tested  by  him.  ib.  s.  14 

be  usual  clause  in  a  commitment  desiring  the 
gaoler  to  keep  his  prisoner  in  safe  custody,  is 
merely  admonitory.  ib.  s.  15 

commitment  must  set  forth  the  crime  alleged 

VOL. 11^ 


CONFESSION. 

How  far  those  are  excluded  from  bail  who  shall 
appear  guilty  by  confession.  150.  s.  40 

By  5  and  6  Edw.  6.  c.  11.  and  7  Will.  3.  c.  3. 
high  treason  must  be  proved  by  two  lawful 
witnesses,  unless  the  party  without  violence 
confess  the  same  in  open  court.      352.  s.  134 

These  words  mean  a  confession  upon  the  ar- 
raignment of  the  party.  353.  s.  140 

If  a  prisoner  pleads  or  confesses,  he  shall  not  be 
treated  as  one  who  stands  mute  if  he  be 
afterwards  obstinately  silent,  but  shall  be 
tried  or  condemned.  459.  s.  4 

An  express  confession  is,  where  a  person  di- 
rectly confesses  the  crime,  which  is  the  highest 
conviction  that  can  be,  and  may  be  received 
after  not  guiltyy  notwithstanding  the  repug- 


nancy. 


466.  s.  1 


A  confession  of  an  indictment  of  trespass  estops 

the  defendant  to  plead  not  guilty  to  an  action 

for  the  same  trespass.  »^«  s.  2 

3  B  Q.u<erc 
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QuarCyViheiher  a  confession  of  a  capital  crime  iThe  lord  chancellor,  keeper  of  the  seal,  the  lord 


will  estop  not  guilty  to  an  appeal  for  the  same 
offence.  466.  s.  2 1 

Judges  will  not  record  a  confession  which  pro- 
bably \>xocee6s  from  fear, folly,  or  ignorance,  ih. 

An  implied  confession  is,  where  a  defendant  in  a 
case  not  capital  doth  not  directly  own  his 
guilt,  but  in  a  manner  admits  it  by  yielding 
to  the  king's  mercy.  ib. 

The  effect  of  an  implied  confession.  ib. 

No  confession  whatever  before  final  judgment 
will  deprive  the  defendant  of  taking  exceptions 
in  arrest  of  judgment,  to  errors  on  the  face  of 
the  record.  467.  s.  3 

Before  the  statute  articuli  cleri,  clergy  was  re- 
fused to  those  who  confessed  themselves 
guilty.  470.  s.  3 

By  the  constrction  of  articuli  cleri  clergy  was 
allowed  to  such  as  confessed  on  arraignment. 

ib. 

A  statute  which  ousts  clergy  from  those  who 
shall  be  found  guilty,  extends  to  those  whose 
confession  is  recorded.  478 

The  party's  own  confession  is  the  highest  con- 
viction. 502 

A  confession,  whether  upon  examination  in  pur- 
suance of  1  and  Ph.  &  M.  c.  13.  or  on  a  bail- 
ment or  commitment  on  2  and  3  Ph.  &  M. 
c.  10.  or  by  the  common  law,  or  in  discourse 
with  private  persons,  may  be  given  in  evidence 
against  the  party  confessing,  but  not  against 
others.  594 

The  identity  of  the  examination  must  be  proved 
before  it  can  be  read  in  evidence.  595 

Confessions  obtained  by  the  flattery  of  hope,  or 
extorted  by  the  impressions  of  fear,  are  not 
admissible  in  evidence.  ib 

All  acts  and  facts  which  arise  in  consequence  of 
even  an  extorted  confession  may  be  given  in 
evidence.  ib 

The  statute  7  Will.  3.  prevents  a  confession  of 
high  treason,  unless  in  open  court,  from  having 
the  force  of  a  conviction.  596 

A  confession  must  be  taken  all  together,  and 
not  by  parcels.  ib. 

CONSENT. 

By  6  Rich.  2.  c.  6.  if  women  after  ravishment 
consent  to  the  ravishers,  they  shall  forfeit 
their  estates,  &c.  to  the  next  of  blood.      244 

The  consent  of  a  woman  under  twelve  years  of 
age  is  considered  as  the  consent  of  one  under 
the  years  of  discretion :  and  therefore  such  a 
female  consenting  shall  not  lose  her  lands, 
&c. 

It  is  not  conclusive  evidence  of  consent,  that  the 
woman  lived  with  the  ravisher,  and  bore  chil- 
dren to  bin),  if  during  the  whole  time  she  was 
under  his  coercion.  ib. 

CONSERVATORS. 

Conservators  of  the  peace  were  by  the  common 
law  either  ex  officio,  or  by  commission.        38 

The  king  is  the  principal  conservator,  from  whom 
all  authority  of  this  kind  is  derived.      ib.  s.  1 

Neither  dukes,  earls,  nor  barons,  are  conserva- 
tors, ib. 


high  steward,  the  lord  high  constable,  the 
judges  of  king's  bench,  and  master  of  the 
rolls,  are  conservators.  ib,  s.  1 

But  neither  privy  counsellors  nor  secretaries  oi 
state  are  conservators.  t5 

The  justices  of  every  court  of  record  are  con 
servators  within  their  respective  precincts,  ib 

Every  sheriff  and  coroner  is  a  principal  conser- 
vator within  the  county.  8( 

So  also  is  every  high  and  petit  constable  withir 
their  respective  limits.  ib 

There  were  also,  by  the  common  law,  conserva- 
tors of  the  peace  by  tenure.  ib.  s.l 

Conservators  of  the  peace  by  election  wert 
chosen  by  the  king's  writ.  ib.  s.  i 

Extraordinary  conservators  of  the  peace  wen 
also  appointed  in  times  of  danger.      40.  s.  II. 

The  power  of  conservators.  38  to  4( 

CONSTABLES. 

See  Arrests.    Bail.    Commitment. 

Constables  are  officers  originally  instituted  b 
tlie  common  law,  and  were  not  first  appointee 
by  the  statute  of  Winchester.  98.  s.  3i 

The  object  of  their  office  is  the  preservation  o 
the  peace,  and  therefore  they  are  authorised  t( 
arrest  felons,  and  all  suspicious  persons,  anc 
to  suppress  affrays.  ib.  s.  3' 

Tlieir  duty  is  to  present  all  offences  inquirabU 
in  the  torn  or  leet.  jb 

The  constable  is  the  proper  officer  of  the  justice 
of  the  peace ;  and  bound  to  execute  his  war 
rants.  »^ 

The  office  of  constable  is  wholly  ministerial,  anc 
no  way  judicial.  i^-  s.  3( 

Upon  special  cause  a  constable  may  appoint  i 
deputy.  91 

By  1  Will.  &  Mary,  c.  18.  Protestant  dissenter: 
elected  to  the  office  of  constable,  who  scruplf 
to  take  the  oaths,  may  appoint  a  deputy,     ib 

Both  high  and  petit  constables  are  to  be  chosei 
and  appointed  and  sworn  in  by  the  sheriff  h 
his  torn.  ib-  s.  3< 

A  custom  of  chusing  constable  by  either  the  ton 
or  the  decennary  is  good.  99.  s.  3< 

The  court  leet  has  this  power  of  common  right 

ib 

Quare,  if  a  custom  to  serve  the  office  by  turns  i 
good.  10( 

Tlie  sheriff  of  the  torn,  and  steward  of  the  leet 
having  power  to  appoint  constables,  have  also 
power  to  remove  them.  ib-  s.  3i 

246.  s.  691 A  sworn  attorney,  or  rather  officer  of  the  court? 
at  Westminster,  may  have  a  writ  of  privilege 
to  excuse  him  from  serving  the  office  of  con- 
stable, ib.  3.  3{ 

And  no  custom  whatever  can  be  pleaded  agains 
this  privilege.  *^ 

Practising  barristers,  and  servants  of  memben 
of  parliament,  have  the  same  privilege.       tb 

An  alderman  of  London  is  not  compellable  tc 
be  a  constable.  »^;  s-  4C 

A  captain  of  the  king's  guards  has  no  privilegf 
of  exemption  from  serving  the  office  of  con- 

Qtnhlp  norninst  n  snp.nial  CUStom.  ibt  S.  41 


stable  against  a  special  custom. 
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pA  practising  physician  shall  serve  the  office  of 
;     constable.  100 

^fiut  perhaps  both  the   captain  and  physician 
-     may  be  relieved  by  the  king's  bench,  if  chosen, 
j-    where   there   are  sufficient  besides,  and  no 
special  custom  against  it.  ib 

Even  a  custom  cannot  exempt  fit  persons  from 
serving  the  offi«e.  if,, 

A  tenant  in  antient  demesne  is  liable  to  serve  the 
office.  ib.  (N) 

By  5  Hen.  8.  c.  6.  the  wardens  and  fellows  of 
tlie  company  of  the  barber-surgeons  were  ex- 
empted from  the  office  of  constable.  101.  s.  42 
By  the  equity  of  this  act,  and  by  custom,  all  sur- 
geons are  allowed  the  like  privilege,  ih.  s.  43 
By  18  Geo.  2.  c.  15.  which  divided  the  surgeons 
from  the  barbers  company — all  freemen  of  the 
corporation  of  surgeons  shall  be  exempted 
while  they  practise.  ib. 

By  32  Hen.  8.  c.  40.  the  president  and  fellows 
of  the  college  of  physicians  shall  not  be  chosen 
constables  in  London,  &c.  ib.  s.  44 

flTiis  Set  does  not  extend  to  any  other  physicians. 

I  By  6  Will.  3.  c.  4.  regular  bred  apothecaries  are 
exempted  during  their  practice.  ib.  s.  45 

By  1  Will.  &  Mary,  c.l8.  Protestant  dissenting 
teachers  are  exempted.  ib. 

By  10  &  11  Will.  3.  c.  23.  those  who  convict 
burglars  or  shoplifters  shall  have  a  certificate 
to  discharge  them  from  serving  the  office. 

102 

I  By  31  Geo.  2.  c.  17.  persons  at  or  above  63  years 
of  age  are  in  Westminster  exempted  from  the 
office.  "        ib. 

^A  naturalized  foreigner  excluded  from  offices  of 
trust,  is  thereby  rendered  ineligible  to  the  of- 
fice of  constable.  ib. 

^A.  college  barber  of  Oxford  seems  exempted  from 
this  offide.  ib. 

!4  younger  brother  of  the  Trinity-house  is  not,  as 
such,  exempted  from  the  office  of  constable  by 
the  charters  of  that  fraternity.  ib. 

I  In  what  manner  a  person  chosen  may  be  pu- 
nished for  refusing  to  serve  the  office;  and 
how  the  indictment  must  state  the  offence. 

ib.  s.  46 

IThe  king's  bench  may  award  a  mandamus  to  an 
inferior  court  to  swear  in,  restore,  or  discharge 
a  person  to,  of,  or  from  the  office  of  constable. 

103.  s.  47 

;'A  constable  is  the  principal  peace-officer ;  and 
it  is  necessary  that  every  vill  should  be  fur- 
nished with  one.  ib.  s.  59 

'Justices  may  not  only  swear  constables  chosen 
at  the  torn  or  leet,  but  may  also  nominate  and 
swear  constables  on  neglect  of  the  sheriffs  or 
lords  ib. 

'Justices  also  may  displace  constables  so  nomi- 
nated and  sworn.  ib. 
Quare  whether  the  sessions  may  not  swear  in  a 
constable  unduly  rejected  by  the  steward  of  a 
leet.  ib. 

A  single  justice  may  swear  in  a  constable  chosen 

by  the  leet.  104.  (N.  4) 

In  all  cases  of  necessity  justices  may  chuse  any 

number  of  constables.  ib. 


Justices  had  power  to  nominate  and  gwear  con- 
stables on  default  of  tlie  torn  or  leet.  104.  8.  50 

By  13  &  14  Car.  2.  c.  12.  if  any  constable,  &c. 
shall  die  or  go  out  of  the  parish,  any  two  jus- 
tices may  make  and  swear  a  new  one,  until 
the  lord  shall  hold  a  court,  or  until  the  next 
sessions,  who  shall  approve  of  him,  or  appoint 
another,  &c.  ib. 

Tlie  justices  in  sessions  may  discharge  a  consta- 
ble after  the  expiration  of  a  year,  and  put  ano- 
ther in  his  place,  until  the  lord  shall  hold  a 
court  as  aforesaid.  ib. 

But  the  sessions,  by  this  statute,  cannot  discharge 
constables  chosen  and  sworn  in  at  the  leet. 

ib.  (N.  5) 

An  appointment  by  the  sessions  "  for  a  year,  or 
until  others  are  chosen"  is  not  good :  the  sta- 
tute must  be  strictly  pursued.  ib. 

The  sessions,  upon  this  statute,  have  no  power 
to  appoint  a  constable,  but  upon  the  tlefault 
of  the  leet.  ib. 

The  king's  bench  will  grant  a  quo  warranto  a- 
gainst  a  constable  elected  at  a  vestry,  and 
sworn  in  by  the  sessions.  ib. 

A  constable,  &c.  may  apprehend  a  person  ex- 
posing a  child  in  the  streets,  &c.      120.  s.  19 

Where  in  making  an  arrest,  they  need  not  shew 
their  warrant.  135 

In  what  cases  they  may  execute  a  warrant  out  of 
their  own  precincts.  ib.  s.  30 

Whether  they  have  power  to  commit  or  bail 
those  whom  they  have  arrested.  140,145,174 

CONSTABLE  ayid  MARSHAL. 

The  office  of  high  constable  of  England  was  an- 
tiently  hereditary.  1 1 .  c.  4 

But  since  the  reign  of  Hen.  8.  he  has  only  been 
appointed  pro  hac  vice.  ib. 

The  history  and  antient  jurisdiction  of  the  con- 
stable, ib. 

Tlie  history  of  the  antient  marshals.  ib. 

By  8  Rich.  2.  c.  5.  no  pleas  concerning  the  com- 
mon law  shall  be  heard  or  determined  by  the 
constable  and  marshal.  12.  s.  4 

By  13  Rich.  2.  c.  2.  the  constables  shall  have 
cognizance  of  contracts  touching  deeds  of  arms 
and  war  out  of  the  realm,  and  of  things  touch- 
ing war  within  the  realm,  not  cognizable  by 
the  common  law.  ib.  s.  5 

If  the  constable  exceed  this  jurisdiction,  the  party 
grieved  shall  have  a  privy  seal  directed  to  the 
constable  to  surcease  his  plea  until  it  be  dis- 
cussed in  the  council.  13 

By  1  Hen.  4.  c.  14.  appeals  of  things  done  out 
of  the  realm  shall  be  tried  by  the  constable. 

ib.  s.  6 

How  far  the  court  of  the  constable  and  marshal 
hath  cognizance  of  points  of  honour  in  general. 

ib.  s.  7 

Whether  this  court  can  punish  private  persons 
for  marshalling  funerals.  ib.  s.  8 

Whether  this  court  can  be  holden  by  the  lord 
marshal  alone  without  the  constable.  ib. 

Whether  this  court  can  take  cognizance  of  trea- 
son. '^• 

In  what  manner,  and  by  what  law  the  court  of 

the  constable  and  marshal  proceeds.  ih. 

3b2  It 
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It  is  questioned,  ^vhether  an  information  may 
not  be  brought  in  this  court  by  the  attorney- 
general.  16.  s.  12 

Tliis  court,  if  it  exceed  its  jurisdiction,  may  be 
prohibited  by  the  courts  of  common  law. 

ib.  s.  13 

This  court,  upon  urgent  necessity,  may  be  holden 
by  commissioners,  without  the  earl  marshal.  17 

The  lord  high  constable  of  England  is  by  virtue 

"    of  his  office  a  conservator  of  the  peace.  38.  s.  2 

CONSTRUCTION. 

See  Statute. 

CONTEMPTS. 

Every  court  of  record  may  impose  reasonable 
fines  on  all  such  as  shall  be  guilty  of  con- 
tempts in  the  face  of  the  court,  4.  s.  15 

It  is  said  that  every  such  court  except  the  court 
leet,  may  also  imprison  the  offender.  5 

It  is  a  contempt  to  use  opprobrious  language  to 
a  judge ;  or  for  an  officer  to  refuse  to  do  his 
duty.  4 

The  sheriff,  in  his  torn,  may  fine  for  contempt.  93 

And  this  fine  needs  no  other  affeerement  than 
the  judge's  order.  95.  s.  19 

A  commitment  by  the  chief  justice,  without  shew- 
ing any  cause  whatsoever,  shall  be  intended 
to  be  for  a. contempt.  149 

Persons  committed  for  contempts  are  not  bail- 
able. 149,  161,  1G7 

An  attachment  is  grantable  against  persons  guilty 
of  contempt.  206.  s.  1 

A  contempt  in  the  face  of  the  court,  or  by  con- 
fession on  oath,  may  be  immediately  recorded, 
and  the  offender  committed  and  punished. 

206 

On  a  contempt,  complained  of  by  affidavU,  the 
court  will  either  order  the  offender  to  answer 
it,  or  make  a  rule  to  shew  cause  why  an  at- 
tachment should  not  issue  against  him.        ib. 

If  the  contempt  be  of  an  exorbitant  nature,  af- 
fecting the  court  itself,  they  will  grant  an  at- 
tachment in  tlie  first  instance.  ib. 

In  what  manner  the  offender  may  purge  the  of- 
fence in  answering  interrogatories.  207 

Where  a  sheriff  shall  be  in  contempt  for  not  ex- 
ecuting a  writ,  &c.  208,  209 

In  what  instances  the  misconduct  of  attornies 
shall  be  considered  as  contemptuous  to  the 
court.  210,211 

How  far  jurors  may  be  punished  for  contempts. 

212.216 

How  far  the  conduct  of  inferior  judges  shall  be 
thought  contemptuous  of  the  superior  courts. 

217 

In  what  cases  barristers  may  be  punished  for 
contempt.  219 

Gaolers  may  be  guilty  of  contempt,  &c.  ib. 

Peers  of  the  realm  are  punishable  for  contempts, 
&c.  ^  220 

The  most  remarkable  instances  of  contempts,  ib. 

Where  persons  are  punishable  for  contemptuous 
words  or  writings  concerning  courts.  221 

Of  contempts  to  the  rules  and  awards  of  the 
court.  222 


CONVICTION. 

Conviction  establishes  the  guilt  of  the  ofFen^ei   1 
and,  by  destroying  the  probability  of  his  innc   ' 
cence,  renders  him  incapable  of  being  bail. 
except  by  the  superior  discretion  of  the  kiii. 
bench.  150.1 

CONVICTS. 
See  Clergy.    Transportation. 

COPY  OF  INDICTMENT. 

By  the  common  law  it  was  always  denied  i 
treason  and  felony.  557.  s.  1 

On  a  legal  exception  being  taken,  the  court  vsj 
grant  a  copy  of  so  much  of  the  indictment  a 
relates  to  the  exception.  it 

The  court  will  grant  a  copy  of  the  heads  of  ai 
indictment,  so  as  to  enable  a  prisoner  to  frami 
a  plea  in  bar,  &c.  to  the  charge  against  hitn  ; 

ib 

By  7  Will.  3.  persons  indicted  for  high  treasoi 
except  counterfeiting  the  coin,  &c.  &c.  shal 
have  a  true  copy  of  the  whole  indictment  fiv  • 
days  before  their  trial.  il 

This  must  be  intended  five  days  before  his  at 
raignmentj  because  the  prisoner  pleads  in 
stanter  upon  his  arraignment.  ii 

By  7  Ann.  c.  21.  copies  of  all  indictments  fo 
high  treason,  except,  &c.  shall  be  delivered  tc 
the  party  indicted  ten  days  before  the  trial  ii 
the  presence  of  two  witnesses.  ib 

Lord  George  GordorCs  the  first  trial  upon  thi 
act  after  it  took  eiJect.  55( 

CORONERS. 

Coroners  were  formerly  the  principal  conserva- 
tors of  the  peace.  72 
They  are  of  equal  antiquity  with  the  sheriffs,  ih. 
Coroners  are  either  mrtute  officii,  or  by  charter 
or  by  election.                                          ib.  (S' 
By  the  stat.  West,  they  shall  be  chosen  through 
all  shires,  of  the  most  sufficient  knights,  whc 
shall  best  attach  the  pleas  oftlie  crown.         ib. 
It  is  no  good  cause  to  remove  a  coroner  that  he 
is  not  a  knight.  ib. 
By  14  Edw.  3.  no  coroner  shall  be  chosen,  un- 
less he  have  sufficient  in  the  county  to  answer. 

74.  s.  4 
Coroners  are  elected  by  the  freeholders  by  virtue 
{  of  the  king's  writ  issuing  out  of,  and  after- 
(     wards  returned  into  the  chancery.  ib.  s.  5 

Therefore  their  authority  does  not  determine  by 
I      the  demise  of  the  king.  i^- 

jThe  form  of  the  writ  for  the  election  of  a  coro- 
ner, ib.  s.  6 
The  coroner  elected  by  virtue  of  this  writ,  shall 
be  sworn  by  the  sheriff  lawfully  to  execute  his 
office.  ib.  s.  7 
If  he  is  insufficient  to  pay  his  fines,  &c.  the 
county,  as  his  superior,  shall  answer  for  him. 

ib.  s.  8. 

By  28  Edw.  3.  c.  6.  all  coroners  of  counties 

shall    be   chosen   by  the  freeholders   at  fi'H 

county  court.  ib.  s.  9  and  10 

The  king  may  claim  the  franchise  of  appointing 

coroners  by  prescriptions.     And  other  lords 

may 
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may  claim  it  by  grants  from  the  crown.    No 
subject  can  claim  it  by  prescription.  75.  s.  11 

Coroners  may  be  discharged  by  the  writ  de  cn- 
r&natore  ei  oner  undo 'for  want  of  leisure  to  ex- 
ecute their  office;  or  by  being  chosen  ver- 
dcror  ;  or  for  not  having  sufficient  property ; 
or  for  bodily  infirmity,  or  old  age ;  and  per- 
haps for  following  a  trade.  ib.  s.  12. 

This  writ  recites  the  cause  of  his  discharge,  and 
then  commands  the  sheriff  to  chuse  another. 

ib. 

The  issuing  of  this  writ  is  in  the  discretion  of 
the  court  of  chancery  ;  and  the  defendant 
must  have  notice  of  the  application  made  for 
it.  ib.(N) 

The  power  of  the  old  coroner  is  ipso  facto  extin 
tinguished  by  the  election  of  a  new  one  by  the 
freeholders.  ib.  (N) 

The  old  coroner  may  controvert  the  truth  of  the 
suggestion  upon  which  a  writ  de  coronatore 
exonerando  is  obtained  by  a  commission  from 
the  chancery,  and  on  disproving  it  he  shall  not 
be  removed,  or  if  removed,  restored.  75 

A  coroner  may  inquire  of  a  felony  committed  on 
the  arms  of  the  sea,  and  on  the  sea  between 
high  and  low  water  mark  when  the  tide  is 
out.  76.  s.  14 

The  coroner  has  jurisdiction  on-  board  a  vessel 
lying  in  a  harbour,  to  take  an  inquisition  of 
felo  de  se.  ib.  (N) 

How  far  a  coroner  of  the  county  may  intermed- 
dle with  offences  done  within  the  verge  of 
the  court,  and  vice  versa.  ib. 

The  statute  de  officio  coronatoris  recited,  which 
describes,  very  circumstantially,  the  manner  in 
which  the  coroner  shall  take  an  inquisition  of 
death.  78 

This  statute  is  only  in  affirmance  of  the  common 
law,  and  therefore  the  coroner  shall  still  take 
inquisition  of  such  as  die,  &c.  in  gaol,  although 

•  this  is  not  directed  by  the  act.  79.  s.  21 
It  is  sufficient  if  the  inquisition  state  that  it  was 

taken  by  the  oaths  of  lawful  persons  of'  the 
coujiti/,  although  the  act  directs  it  to  be  by 
the  oaths  of  persons  of  the  next  adjacent 
towns.  80.  s.  22 

It  must  appear  at  what  placCy  and  by  what  jurors, 
by  namey  the  inquisition  was  taken,  and  that 
they  were  sworn,  and  perhaps^  that  they  were 
of  the  next  towns,  &c.  ib. 

The  coroner  has  no  manner  of  power  to  take  an 
inquest  of  death  without  a  view  of  the  body. 

ib.  s.  23 

If  a  dead  body  be  buried,  or  suffered  to  putrify, 
before  the  coroner  hath  taken  his  view,  the 
offender  siiall  be  amerced.  ib. 

And  it  is  indictable  as  a  misdemeanour  also. 

i6.(N.  5) 

The  coroner,  within  convenient  time,  may  order 
a  buried  body  to  be  taken  from  the  grave  in 
order  to  take  his  view,  where  it  has  been 
either  omitted  or  insufficient,  or  where  the 
first  inquisition  is  quashed.  80 

'But  this  must  be  by  order  of  the  king's  bench, 

'  who  will  exercise  their  discretion  upon  the 

*  time  which  has  elapsed  subsequent  to  the  in- 
terment, ib.  (N.  6) 


If  a  view  cannot  be  had  by  the  coroner,  an  en- 
quiry shall  be  made  by  justices,  &.c.  on  the 
testimony  of  witnesses.  80 

None  can  take  an  inquest,  on  view,  in  any  case, 
but  the  coroner.  ib. 

The  kind's  bench  will  refuse  to  file  a  coroner's 
inquisition,  if,  on  an  affidavit  of  the  proceed- 
ings, it  appear  to  have  been  improperly  taken. 

ih.  s.  24 

It  is  not  necessary  that  the  view  and  the  inquisi- 
tion should  be  both  taken  at  the  same  place. 

81.  s.  25 

A  coroner  has  no  power  to  inquire  of  any  acces- 
saries to  a  felony  after  the  fact.  ib.  s.  26 

A  coroner  may  inquire  of  accessaries  before  as 
well  as  of  principals,  and  also  whether  they 
did  fy  for  the  offence ;  for  which  Jlight  they 
forfeit  all  their  goods  and  chattels.  ib. 

The  coroner  ought  also  to  inquire  into  the  cir- 
cumstances, and  of  the  thing  which  caused 
the  death ;  and  if  it  happened  from  a  bridge, 
&c.  being  out  of  repair,  the  town  shall  be 
amerced.  ib.  s.  28 

A  coroner  who  is  remiss  in  doing  his  office  an 
being  sent  for,  shall  be  amerced.         ib.  s.  29 

By  3  Hen.  7.  c.  1.  the  coroner  may  inquire  if 
the  township  have  been  negligent  in  not  ap- 
prehending a  murderer;  and  if  the  coroner  be 
remiss,  and  not  make  inquisition  on  the  dead 
body,  he  shall  forfeit  5l.  ib. 

An  inquisition  by  justices,  on  the  default  of  the 
coroner,  must  be  done  openly,  or  it  shall  be 
quashed.  ib.  (N.  8) 

A  coroner  who  imposes  on  his  jury  may  be  com- 
mitted, ib.  (N.  9) 

By  3  Hen.  7.  c.  1.  coroners  shall  certify  their  in- 
quisitions to  the  next  general  gaol-delivery. 

ib.  s.  30 

By  1  &  2  Philip  and  Mary,  c.  13.  coroners  shall 
take  the  depositions  of  the  witnesses  in  writ- 
ing, and  bind  them  over  to  appear  at  the  next 
gaol-delivery,  &c.  &c.  82 

By  1  Hen.  8.  c.  7.  if  any  coroner  shall  not  do 
his  office  himself,  he  shall  forfeit  40s.  ib.  s.  32 

By  25  Geo.  2.  c.  29.  coroners  convicted  of  ex- 
tortion or  neglect  of  duty  shall  be  amerced 
and  displaced.  ib.  s.  33 

Anciently,  the  coroner's  jury,  on  acquitting  a 
defendant,  were  obliged  to  find  who  did  com- 
mit the  fact :  they  now  generally  find  that  it 
was  done  by  persons  unknown.  83 

The  high  credit  which  the  law  pays  to  a  coro- 
ner's inquisition.  88, 89 

Whether  coroners  may  take  inquisition  of  other 
felonies  than  those  of  homicide.  83.  s.  35 

By  4  Edw.  1.  the  coroner  may  inquire  of  ^rea.s-«re 
tro7)e,  and  of  royal  fishes,  as  sturgeons,  whales, 
&c.  84.  s.  36,  37 

A  coroner  in  the  county-court  may  receive  <m 
appeal  of  any  felony  or  mayhem,  upon  pledges 
to  the  sheriff  to  prosecute  the  suit.      ib.  s.  39 

But  the  sheriff  must  be  present  to  receive  the 
counter  roll,  or  the  appeal  is  not  well  received, 

ib. 

A  coroner  cannot  receive  an  appeal  for  an  of- 
fence committed  out  of  his  county,     ib.  s.  40 

A  coroner  may  receive  the  appeal  of  «n  appraroer, 

or 
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or  take  the  confession  of  a  felony  done  in  any  i     melius  inquirendum  shall  issue  to  commission- 
county.  84.  s.  40       ers,  who  shall  examine  the  fact  by  witnesses 
Betore  Magna  ChartUy  coroners  might  try  of-|  89.  s.  56 
fenders  as  well  as  receive  accusations  against  But  where  a  coronei-'s  inquisition  is  quashed  for 

defect  of  form,  the  coroner  shall  again  take 


them.  85.  s.  41 

But  now  no  sheriiF,  constable,  coroner,  or  other 
bailiff  of  the  king,  shall  hold  pleas  of  the 
crown.  ih. 

The  coroner  may  award  process  on  appeals,  till 
tlie  exigent.  85 

And  quare  if  he  may  not  proceed  to  outlawry,  ib. 
An  appeal  may  be  moved  from  the  coroner  by 
certiorari  into  either  the  king's  bench  or  chan- 
cery, directed  to  the  coroner  and  sheriff,  but 
not  to  the  sheriff  only.  ib. 

The  coroner  may  receive  the  appeal  of  an  ap- 
prover without  the  presence  of  the  sheriff,  and 
may  award  process  thereon  to  outlawry,  ex- 
cept in  a  foreign  county.  ib.  s.  43 
The  coroner  may  record  the  confession  of  the 
breach  of  prison  of  a  felon,  &c.  &c.    ib.  s.  44 
Before  21  Jac.  1.  c.  28.  which  abolishes  the  plea 
of  sanctuary,  he  might  take  an  abjuration.  86 
The  law  concerning  sanctuary  and  abjuration 
explained.  ib. 
The  judicial  act  of  one  coroner  is  of  equal  force 
as  if  all  the  other  coroners  had  joined  in  it.  ib. 
But  in  7ninistcrial  acts  all  the  coroners  of  the 
county  must  join.                               ib.  (N.  12) 
By  Stat.  West.  \.  c.  10.  no  coroner  shall  demand 
or  take  any  thing  from  another  for  doing  his 
office.                                                      ib.  s.  46 
By  3  Hen.  7.  c.  1.  coroners  upon  every  inquisi- 
tion on  view  of  a  dead  body  shall  have  13s. 
Ad.                                                          ib.  s.  47 
By  1  Hen.  8.  c.  7.  coroners  shall  do  their  office 
without  any  fee.                                    87.  s.  48 
By  25  Geo.  2.  c.  29.  coroners  for  every  inquisi- 
tion on  view  of  a  body  7iot  dying  in  gaol,  shall 
have  20s.  and  also  9d.  for  every  mile  they  shall 
travel,  over  and   above  the    13s.  4d.  above 
mentioned,  to  be  paid  out  of  the  county  rates; 
and  for  every  inquisition  of  a  body  dying  in 
gaol,  such  sum,  not  exceeding  20s.,  as  the 
quarter  sessions  shall  direct.                          ib. 
This  act  only  extends  to  coroners  of  counties,  ih. 
A  coroner's  record  of  an  abjuration,  or  confes- 
sion by  an  approver  of  felony,  or  of  prison 
breach,  cannot  be  traversed.              *           88 
But  the  circumstances  may  be  inquired  of  by 
witnesses,  to  inform  the  conscience  of  the 
judge.                                                               ib. 
The  coroner's  record  of  an  escape  cannot  be 
traversed.                                                ib.  s.  53 
The  coroner's  record  of  a  flight  found  cannot  be 
traversed,  nor  the  consequent  forfeiture  con- 
trouled  by  any  subsequent  finding  of  the  trial 
jury.     Sed  qua7'e.                                   ib.  s.  54 
The  coroner's  record  oi  felo  de  se,  being  moved 
by  certiorari  into  the  king's  bench,  may  be 
travei-sed.                                              89.  s.  55 
The  coroner  possesses  a  ministerial  office  as  the 
sheriff's  substitute,  &c.  &c.              ih.  (N.  14) 
Upon  what  occasions  he  shall  execute  writs  in- 
stead of  the  sheriff.                                         ib. 


the  inquisition.  ijj^ 

The  chief  justice  of  the  king's  bench  is  the  su- 
preme coroner  all  over  England.         10.  notis 


COSTS. 
See  Certiorari.    Information. 
For  costs  on  an  information. 
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If  a  coroner  take  an  niquisition  corruptly,  a 


COUNSEL. 

In  what  cases  counsellors  are  liable  to  an  at- 
tachment. 219 
If  a  prisoner  indicted  of  felony  offers  an  excep- 
tion to  the  indictment,  for  any  error  respect- 
ing the  grand  jury,  he  shall  have  counsel  as- 
signed.                                                 300.  s.  29 
At  common  law,  no  counsel  shall  be  allowed 
a  prisoner,  whether  peer  or  commoner,  upon 
the  general  issue,  upon  an  indictment  of  trea- 
son or  felony,  unless  some  point  of  law  arise 
proper  to  be  debated.                                    554 
This  rule  of  law  defended.  ib. 
Counsel  are  allowed  in  an  appeal.     The  reason 
ofit.                                                                555 
The  court  will  assign  counsel  where  it  is  doubt- 
ful if  the  facts  proved  amount  to  the  crime 
charged  ;  oi?  whether  the  witnesses  be  legally 
admissible ;  or  the  jurors  be  lawful  jurors ;  or 
the  indictment,  process,  &c.  erroneous.  ib.s.A 

But  the  prisoner  must  propose  the  point;  and 
the  court  will  judge  whether  it  is  of  sufficient 
importance  to  require  counsel.  ib. 

Any  one  may  be  counsel  for  a  prisoner,  without 
assignment,  for  matters  collateral  to  the  point 
in  issue,  as  the  pleading  a  pardon,  assign- 
ing error  to  reverse  outlawry,  or  any  special 
matter.  ib.  s.  5 

On  the  trial  of  a  peer,  if  a  question  arise  con- 
cerning parliamentary  proceedings,  the  lords 
will  not  permit  counsel  to  ai-gue  it.         ib.  s.  6 

An  amicus  curicE  may  inform  the  court  of  any 
error  in  the  record.  ih.  s.  7 

A  counsel  cannot  assist  a  man  in  prison  for  a 
capital  crime,  and  prepare  him  for  his  trial,- 
without  being  assigned  by  the  court.  556 

By  the  indulgence  of  the  court,  counsel  may  as- 
sist prisoners  both  in  prison  and  at  the  bar.  ib. 

But  in  strictness  they  ought  not  to  interpose  in 
matters  of  fact.  ib. 

Nor  ought  prisoner  to  have  the  assistance  of  any 
papers  drawn  by  counsel.  ib. 

After  counsel  are  assigned,  they  cannot  be  dis- 
charged without  the  prisonei-'s  consent,  ib.  s.  8 

The  court  will  frequently  add  more  counsel  to 
those  first  assigned.  ib. 

The  court  cannot  assign  a  king's  counsel  to  an 
appellee.  ib.  s.  9 

A  king's  counsel  may  be  either  for  or  against  an 
appellee.  .  it- 

By  7  Will.  3.  c.  3.  persons  accused  of  high  trea- 
son 
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«on,  whereby  corruption  of  blood  ensues,  Jcc. 

or  for  misprision  of  such  treason,  may  make 

Jv.ll  defence  by  counsel,  not  exceeding  two, 

who  shall  be  assigned  by  the  court  on  the 

prisoner's  desire,  and  have  free  access  to  him 

r  all  seasonable  hours.  556.  s.  10. 

,uestion  has  been  made  (by  Duller,  Jwsf tee), 

whether  the  request  of  counsel  ought  not  to  be 

made  by  the  prisoner  in  person.  ib.  notis. 

if  any  person  be  outlawed  for  such  treason,  and 
after  take  his  trial,  he  shall  have  the  benefit 
of  the  act.  «i.  s.  11 

By  20  Geo.  2.  c.  30.  persons  impeached  by  the 
Commons  of  Great  Britain  of  any  such  high 
treason,  &c.  &g.  may  make  full  defence  by 
two  counsel  to  be  assigned  on  the  application 
of  the  party  at  any  time  after  the  articles  shall 
be  exhibited.  ih. 

COUNT. 

Where  the  count  doth  not  pursue  the  writ,  it 
may  be  pleaded  in  abatement.  248 

For  the  form  of  a  count  in  appeal.  248.  252 

For  the  form  of  a  count,  or  avowry,  for  the  reco- 
very of  au  amercement.  95 

Where  a  woman's  consent  to  a  ravisher  shall  be 
taken  by  implication  in  a  count  in  appeal  of  a 
rape.  245.  s.  63 

COUNTER  ROLL. 

The  sheriff  shall  keep  a  counter-roll  with  the 
coroner.  84.  s.  39 

COUNTY. 
See  Grand  Jury,  Jurors,  Trial. 

No  grand  jurors  can  indict  any  offence  which 
doth  not  arise  within  the  limits  of  the  county 
for  which  they  are  returned.  301.  s.  34 

The  finding  any  collateral  matter,  expressly  al- 
leged in  an  indictment,  to  have  happened  in  a 
different  county,  is  void.  ih. 

If  the  county  be  expressed  in  the  margin  of  the 
indictment,  the  vill  in  which  the  offence  is 
laid  shall  be  intended  within  the  county,      ih. 

A  tnan  cannot  be  found  guilty  on  evidence  of 
the  fact  being  done  out  of  the  county  in  which 
it  is  laid  in  the  indictment.  ih. 

By  2  and  3  Edw.  6.  c.  34.  if  a  man  be  stricken 
or  poisoned  in  one  county,  and  die  thereof  in 
another,  the  offender  may  be  tried  where  the 
death  shall  happen.  302.  s.  36 

If  a  fact  in  one  county  prove  a  nusance  to  ano- 
ther, it  may  be  tried  in  either  county,  ih.  s.  37 

How  bigamy  shall  be  tried  where  one  of  the 
wives  was  married  in  a  foreign  county. 

303.  s.  39 

A  woman  taken  by  force  in  one  county  and  car 
tied  into  another,  may  be  tried  in  the  second 
county.  ih.  s.  40 

Stat.  59  Geo.  3.  c.  27.  where  goods  are  stolen 

in  transitu  from  on  board  any  barge  or  boat 

•  in  which  they  are   carrying  the  fact  may  ba 

alleged  to  have  happened  in  any  county  through 

which  they  pass.  302.  (N.  1) 

By  Stat,  59  G.  3.  c.  96.  the  same  provision  is 
enacted  with  respect  to  stage  coaches,  &c. 

303.  notis. 
By  s.  2.  of  the  last  act,  felonies  committed  on 


the  borders  of  two  counties  may  be  indicted 
in  either.  30:5 

If  a  record  be  embezzled  partly  in  one  county 
and  partly  in  another,  the  oifender  cannot  be 
tried  for  felony  in  either.  ih.  s.  40 

By  26  lien.  8.  c.  6.  felonies  in  If  a/cj  shall  be 
tried  in  the  next  adjoining  English  county. 

304 

An  acquittal  in  Walet  will  bar  an  indictment 
for  the  same  offence  in  an  English  county. 

304  s.  42 

In  what  counties  felonies  committed  out  of  tlie 
realm  may  be  tried  by  virtue  of  special  com- 
mission, ib. 

By  2  and  3  Edw.  6.  c.  24.  an  accessary  in  one 
county  to  a  felony  in  another,  may  be  indicted 
and  tried  in  the  same  county  where  he  was 
accessary.  455 

From  what  county  the  jury  is  to  be  returned, 
{See  Jurors).  ch.  40 

Execution  ought  not  to  be  awarded  into  a  diffe- 
rent county  from  that  wherein  the  party  was 
convicted,  except  the  record  be  removed  into 
the  king's  bench,  which  may  award  execution 
in  the  same  county  wherein  it  sits.     656.  s.  2 

Where  process  is  well  awarded  into  a  county 
different  from  that  wherein  the  court  sits  from 
which  it  is  awarded.  393 

Rdgularly  all  offences  are  to  be  determined  in 
the  county  where  they  are  committed ;  and 
the  king  cannot  authorise  them  to  be  heard  in 
any  other.  23.  s.  19 

If  the  king  grant  a  city  the  privilege  of  being  a 
county  of  itself,  as  Gloucester,  distinct  from 
the  county  in  which  it  lies,  with  a  reservation 
that  the  justices  for  the  county  may  sit  in  such 
city,  it  makes  the  city  for  such  purpose  part 
of  the  county,  and  an  indictment  found  in  the 
city  for  ah  offence  committed  in  the  county  is 
good.  ib. 

By  special  custom  indictments  of  offences  within 
a  county  may  be  taken  in  a  place  out  of  it.  ib. 

The  king  may  grant  that  indictments  found  in 
one  county  shall  be  determined  in  another; 
but  the  jurors  must  come  from  the  proper 
county.  ib. 

No  judge  of  assize  shall  sit  in  the  county  wherein 
he  was  born.     Quare.  37 

By  19  Geo.  3.  c.  74.  the  judges  lodgings  upon 
the  circuits  shall  be  taken  to  be  both  within 
the  county  at  large,  and  the  county  of  any  ad- 
joining city.  ib. 

How  far  justices  of  the  peace  for  a  county  may 
act  out  of  it,  or  within  a  liberty.  48 

In  what  county  an  appeal  of  death,  larceny,  or 
rape,  must  be  brought. 

233.  s.  35.  238.  s.  47.  246.  s.  71 
A  coroner  cannot  receive  an  appeal  out  of  the 
county  for  which  he  is  coroner;  but  he  may 
receiv'e  an  abjuration,   or  the  appeal  of  an 
approver,  out  of  his  county.  84.  s.  40 

In  what  cases  a  coroner  may  award  process  out 
of  his  own  county.  85.  s.  43 

How  far,  and  under  what  circumstances  an 
offender  may  be  arrested  in  one  county  for  an 
offence  committed  in  another,  tide  Commit- 
ment. 

A  aty 
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•   A  city  and  county  thereof,  where  they  shall  be 
considered  as  prima  facie  equivalent.  203 

COUNTY  COURT. 

See  Torn.     Court  Leet. 

COUNTY  PALATINE. 

See  Palatine. 

COURTS  IN  GENERAL. 

See  Appeal.     Attachment.     Infehior 
Court. 
No  court  whatsoever  can  possess  criminal  juris- 
diction, unless  it  some  way  or  other  derive  it 
from  the  crown.  1.  s.  1 

The  king  cannot  himself  sit  in  judgment  upon 
any  indictment,  because  he  is  a  party.  1.  s.  2 

Anciently,  kings  sat  in  courts  as  spectators,  and 
for  the  purpose  of  adding  solemnity  to  the 
proceedings.  ih. 

The  king  has  delegated  all  his  power  of  judica- 
ture to  the  several  courts  of  justice.  2 

The  known  and  established  rules  which  by  im- 
memorial usage  prevail  in  courts  of  justice, 
can  only  be  altered  by  the  legislature.  ih. 

The  king  cannot  give  any  addition  of  jurisdiction 
to  an  ancient  court;  and  therefore  the  com- 
inon  pleas  cannot  be  authorised  to  inquire  of 
felony  or  treason.  2.  s.  4 

The  king  cannot  even  grant  a  judicial  office  for 
life,  which  has  usually  been  granted  at  will. 

ib.  s.  5 

The  administration  of  justice  highly  concerns 
the  safety  of  the  subject,  and  the  law  is,  there- 
fore, jealous  of  any  kind  of  innovation.  ib.sS 

Commissions  to  seize  the  property  or  imprison 
the  person  upon  suspicion,  without  indictment 
or  legal  process,  are  void.  ih.  s.  7 

The  king  cannot  grant  any  new  commission  not 
warranted  by  ancient  precedents.  ih.  s.  8 

Judges  must  derive  their  authority  from  the 
crown  by  a  legal  commission  ;  and  they  must 
also  exercise  it  in  a  legal  manner.  ib.  s.  9 

Where  there  are  divers  judges  of  a  court  of  re- 
cord, the  act  of  one  of  them  is  effectual,  ex- 
cept the  commission  expressly  require  more. 

3.  s.  10 

By  the  common  law,  all  patents  of  justices  of 
either  bench,  barons  of  the  exchequer,  she- 
riffs, escheators,  commissioners  of  oyer  and 
terminer,  gaol-delivery,  and  of  the  peace,  de- 
tennine  by  the  death  of  the  king  who  made 
them.  ib.  s.  11 

But  no  judicial  office  by  charters©  determines. 

ib. 

By  7  and  8  Will.  3.  c.  27.  no  commission,  either 
civil  or  military,  shall  determine  by  the  king's 
death,  but  shall  continue  in  force  for  six 
months  after,  unless  sooner  determined  by  the 
successor.  ib.  s.  12 

By  1  Ann.  c.  8.  the  same  is  enacted  of  patents 
or  grants  of  officers.  ib.  s.  13 

No  commission  of  assize,  oyer  and  terminer, 
gaol-delivery,  association,  or  the  peace,  writ 
of  admittance,  si  non  onmes,  or  assistance, 
shall  be  determined  by  the  death  of  the  king, 
&c.  4 


No  process  or  proceedings  in  any  matler&rjcii 
minal  or  civil  shall  determine  by  the  kiag': 
death,  &:c. 
By  12  and  13  Will.  3.  c.  2.  the  judges  com 
missioners  shall  be  made  quamdiu  bene  se  ges 
serit,  &c.  jj 

Ay  1  Geo.  3.  c.  23.  judges  commissions  shall 
remain  in  force  notwithstanding  any  demise 
of  the  crown,  and  the  judges  shall  only  be  re- 
movable upon  the  address  of  both  houses  o! 
parliament ;  and  their  salaries  shall  be  paitl 
out  of  the  civil  list.  iJ. 

All  courts  of  criminal  jurisdiction  must  be  ol 
record,  as  no  other  can  either  fine  or  imprison. 

ib.  s.  14 
No  proceedings  from  a  criminal  court  can  be 
removed,  but  by  writ  of  error  or  certiorari,  ib. 
No  averment  can  be  taken  against  the  truth  of 
any  thing  recorded  in  sueh  a  court.  ib. 

All  courts  of  common  law  that  have  power  to 
fine  and  imprison,  are  thereby  courts  of  rev 
cord.  "  ib. 

All  such  courts  may  injoin  silence  on  pain  of 
fine  and  imprisonment.  ib.  s.  15 

How  far  they  may  imprison  for  contempts,      ib. 
No  judge  of  any  court  of  record  is  compellable 
to  deliver  his  opinion  beforehand,  in  relation 
to  any  question  which  may  afterwards  come 
before  him.  5.  s.  16 

No  judge  of  record  can  be  punished  for  an  error 
of  judgment.  ib.  s.  17 

All  courts  of  record  may  dischai^e  any  person 
arrested  either  in  the  face  of  the  court,  or 
during  his  going  or  coming.  ib.  s.  13 

See  King's  Bench.  Constable  and  Marshal. 
High  Steward.  Assize.  Oyer  and  Terminer. 
Gaol-delivery.  Justices.  Session.  Court 
Leet.  Tom.  Coroner.  Commission.  Ad- 
journment. 

COURT  LEET. 

A  court  leet  is  a  court  of  record  within  a  parti- 
cular precinct.  112.  c.  11. 

All  who  are  not  bound  to  attend  the  leet  were- 
formerly  obliged  to  swear  allegiance  at  the 
sheriff's  torn.  ib.  s.  2 

The  origin  of  courts  leet.  ib. 

Capitage  is  a  recompense  paid  by  the  tenants  to 
the  lord  for  procuring  the  leet.  ib. 

Capitage  raav  be  prescribed  and  distrained  for, 
&c.  "  113 

No  man  can  be  within  two  leets  at  the  same 
time.  ib.  s.  3 

The  inhabitant  of  a  leet  cannot  be  compelled  to 
attend  the  sheriff's  torn,  unlessthe  jurisdiction 
of  the  leet  be  limited.  ih. 

A  grand  leet  may  oblige  a  certain  number  of  its 
inhabitants  to  appear  and  inquire  of  such  of- 
fences as  have  not  been  noticed  by  inferior 
leets.  ib. 

The  sheriff's  torn  may  inquire  of  such  offences^ 
&c.  as  have  been  neglected  by  the  leet.  e6.s.4 

If  a  leet  be  seized  into  the  king's  hands,  those 
who  owed  suit  to  it  ought  to  attend  the  torn. 

To  hold  a  leet  is  a  franchise  granted  for  the  pub- 
lic 
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lie  good,  and  not  for  the  benefit  of  the  lord. 

113. S.5 

Ic  may  therefore  become  forfeited  by  gross  acts 
oppression  and  injustice;  or  by  omissions  de- 
feating the  ends  of  its  institution.  ib. 

What  ought  to  be  the  form  of  the  caption  of  an 
indictment  in  the  court  leet.  114 

CUSTODIA  MARESCHALLI. 

See  Ch.  6.  s.  5.    Ch.  23.  s.  4. 

CUSTOM. 

Whether  it  be  a  good  custom  to  serve  the  office 
of  constable  by  turns.  100 

Whether  the  custom  of  any  other  place  shall  pre- 
vail against  the  privileges  of  the  officers  of 
Westminster  Hall.  ib. 

GUSTOS  MORUM. 

The  king's  bench  is  the  custos  morum  of  all  the 
subjects  of  the  realm.  7.  s.  4 

DAMAGES. 

In  what  cases  the  appellant  shall  render  damages 
-  to  the  appellee  for  a  false  appeal, 

273.280.  s.138 

DAY. 

Regularly  the  law  makes  no  fraction  of  a  day. 

233.  s.  34 
How  the  year  and  day  in  an  appeal  shall  be  com- 
puted, ib. 
lln  what  manner  an  appeal  must  set  forth  the 
day  on  which  the  fact  was  done.                232 
No  indictment  can  be  good  without  precisely 
shewing  a  certain  year  and  day  of  the  mate- 
terial  facts  alleged  in  it.                              254 

DEATH. 
See  Appeal. 

DEBT. 

Iln  what  manner  the  action  of  debt  shall  be 
brought  to  recover  amerciaments  in  the  torn  or 
leet.  95. 97 

DECEIT. 

!In  what  cases  deceits,  tending  to  impose  on  the 
court,  subject  the  offender  to  an  attachment 
for  contempt.  223 

DECENNARY. 

See  T^RN.    Leet. 

DEDIMUS  POTESTATEM. 

Sec  Justices  of  the  Peace. 

DEER  STEALERS. 

See  Certiorari. 

DELAY. 

lln  what  cases  inferior  judges  are  liable  to  attach- 
-ment  for  delaying  the  administration  of  jus- 
tice. 218 

VOL.  II. 


Whether  all  commissions  determine  by  the  de- 
mise of  the  king.  4 

DEMURRER. 

An  appellant  may  be  nonsuited  after  a  demurrer 
and  argument  thereon.  257.  s.  95 

He  who  demurs  to  an  indictment  or  appeal,  shall 
not  be  esteemed  to  stand  mute.  459.  s.  « 

Whether  if  a  general  demurrer  to  a  good  indict- 
ment be  found  against  the  prisoner,  it  is  such 
a  confession  of  the  fact  that  execution  shall 
be  awarded.  467.  s.  5 

Whether  a  demurrer  for  the  insufficiency  of  an 
appeal,  or  concluding  with  a  prayer  that  the 
writ  may  be  quashed,  bars  the  party  from  tak- 
ing the  general  issue.  ih.  s.  6 

A  demurrer  continued  on  the  record  with  a  cc«- 
set  triatio  exitus,  Sec.  and  after  determination 
against  the  defendant,  or  venire  awarded. 

ib.  (N) 
DENIZENS. 

Not  only  denizens  born  within  the  allegiance  of 
the  king,  but  those  also  who  are  made  deni- 
zens by  letters  patent,  are  within  the  28  Edw. 
3.  c.  13.  and  entitled  to  a  jury  de  medietate 
lingua.  579 

DEPENDING. 

It  is  a  good  plea  to  an  appeal  brought  in  the 
king's  bench,  that  another  appeal  of  the  same 
offence  is  depending  before  the  justices  in  eyre, 
even  though  the  king's  bench  be  removed  into 
the  same  county.  9.  s.  1 1 

If  an  appeal  be  removed  into  the  king's  bench 
from  any  inferior  jurisdiction  by  certiorari,  it 
may  be  pleaded  in  abatement  to  any  subse- 
quent appeal  for  the  same  offence,  that  such 
appeal  so  removed  is  still  depending.         265 

DEPOSITIONS. 

In  what  cases  depositions,  taken  by  magistrates 
upon  the  examination  of  offenders,  may  be 
given  in  evidence  upon  the  trial.  592 

DEPUTY. 

Judges  of  the  common  law  cannot  act  by  deputy, 
nor  any  way  transfer  their  power  to  another, 

2.  s.  9 

Judges  of  the  ecclesiastical  courts  may  act  by 
deputy.  3 

Quare  if  a  constable  can  make  a  deputy  without 
special  cause.  93 

By  1  Will.  &  Mary,  c.  18.  dissenters  who  are 
chosen  constables  may  appoint  deputies.     99 

An  escape  suffered  by  a  deputy  gaoler,  only  af- 
fects himself  as  to  the  felony,  but  it  renders 
his  principal  liable  to  fine,  &c.  198.  s.  27 

DE  SON  TORT  DEMESNE. 

In  what  cases  de  son  tort  demesne  must  answer 
the  whole  of  the  replication.  120 

DETAINER. 

The  court  may  grant  an  attachment  against  an 

attorney  who  improperly  detains  his  client's 

writings.  211 

3  c  An 
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An  attorney  is  authorised  to  detain  writings  un- 
til he  is  paid  his  just  fees.  211. 

DIGNITY. 

By  the  common  law,  if  a  justice  of  oyer  and  ter- 
miner accepted  of  any  new  name  of  dignity, 
his  commission  was  ipso  facto  determined. 

20.  s.  6 

But  by  1  Edw.  6.  c.  7.  notwithstanding  any 
king's  commissioner  shall  fortqne  to  be  created 
duke,  archbishop,  marquis,  earl,  viscount,  ba- 
ron, bishop,  knight,  judge  of  either  bench, 
Serjeant  at  law,  or  sheriff  {sed  vide  1  M.  sess. 
2.  c.  8.  as  to  sheriffs),  he  shall  remain  com- 
missioner, ib. 

Qu(Bre  if  the  dignity  of  a  baronet  be  within  the 
equity  of  this  statute.  ib. 

A  peer  who  has  more  than  one  name  of  dignity, 
must,  in  legal  proceedings,  be  named  by  the 
most  noble.  259.  s.  103 

The  omission  of  a  name  in  dignity  is  a  good  plea 
in  abatement.  ib. 

DILATORY  PLEA. 

A  dilatory  plea  is  either  declinatory  or  in  abate- 
ment. 468 
DISCONTINUANCE. 

All  suits,  civil  or  criming,  and  all  process  there- 
on, must  be  properly  continued  without  the 
least  gap  or  clmsm,  from  day  to  day,  from  the 
commencement  to  their  conclusion.  416.  s.  84 

Discontinuance  is  where  any  gap  or  chasm  is 
suffered  in  legal  proceedings.  ib 

Miscontinuance  is  continuing  a  suit  by  im- 
proper process,  as  by  capias  instead  of  distrin- 
gas, or  by  giving  the  parties  an  illegal  day. 

417 

If  the  second  process  be  not  tested  on  the  very 
same  day  on  which  tha  first  process  is  return- 
able, the  suit  is  discontinued.  ib.  s.  85. 

A  distringas  returnable  a  day  after  the  venue  is 
a  discontinuance.  ib. 

If  a  term  be  made  to  intervene  between  the  teste 
and  return  of  a  capias,  it  is  a  discontinuance. 

ib.  s.  86 

The  intervention  of  a  term  between  the  teste  and 
the  return  of  an  original,  continued  by  other 
process  than  a  capias,  is  no  discontinuance. 

ib. 

An  exigent  must  allow  time  enough  for  five 
counties  to  be  holden  between  the  teste  and 
the  return.  ib. 

To  give  the  parties  a  day,  to  a  distant  term  with- 
out continuing  the  proceedings  to  the  term 
immediately  following,  is  a  discontinuance, 
whether  after  issue  or  demurrer.         ib.  s.  87. 

If  the  term  to  which  the  suit  is  continued  be 
adjourned,  it  is  discontinuance,  if  the  suit  be 
not  adjourned  also.  ib.  s.  88 

The  variance  of  a  single  letter  in  the  description 
of  the  parties,  in  any  continuance,  whether 
on  the  roll  or  in  the  process,  is  a  discontinu- 
ance, ib. 

After  issue,  the  process  against  the  jurors  must 
be  regularly  continued  and  made  returnable 
on  the  days  given  on  the  roll.  ib.  s.  90 


If  a  joint  venire  be  first  awarded,  and  afterward, 
several  venires,  it  is  a  discontinuance.  417.S.91 

If  a  venire  omit  part  of  the  issue  to  be  tried,  or 
the  name  of  any  of  the  parties,  it  is  disconti- 
nuance. 418 

Qucere,  whether  it  be  discontinuance  if  a  juror  is 
differently  named  in  the  habeas  corpora,  and  in 
the  panel  on  the  venire,  or  being  in  the  panel 
is  omitted  to  be  named  in  the  habeas  corpora, 
if  such  juror  be  not  sworn.  ib.s.QA 

Where  a  venire  or  distringas  are  issued  without 
any  award  on  the  roll,  the  proceedings  are 
thereby  discontinued.  ib.  s.  95 

The  discontinuance,  which,  at  common  law,  was 
created  by  the  demise  of  the  crown,  is  reme- 
died by  statute.  ib.  s.  96 

Qucere,  if  an  indictment  removed  by  certiorari 
after  issue  and  process  for  trial  be  awarded, 
whether  it  is  discontinued  by  not  being  re- 
manded before  the  return  of  such  process. 

ib.  s.  97 

Wherever  an  error  in  process  doth  not  amount  to 
a  discontinuance,  it  is  called  miscontinuance,  ib. 

In  what  cases  process  put  without  day  shall  be 
discontinuance.  419 

A  cause  discontinued,  by  tl>e  nonattendance  of 
the  justices  on  the  day  to  which  the  proceed- 
ings are  continued,  may  be  revived  by  resum- 
mons or  reattachment.  ib  s.  101 

By  3  Geo.  4.  c.  10.  where  judges  are  prevented 
from  reaching  the  assize  town  on  the  com- 
mission-day, they  may  open  their  commission 
on  the  next  or  any  subsequent  day.     419.  {N) 

But  by  1  Edw.  6.  c.  7.  assizes  of  novel  disseisin, 
mort  d'  ancestor,  jurisutru7n,  and  attaint,  shall 
not  be  discontinued  or  put  without  day,  by  the 
not  coming  of  the  justices,  &c.  ih. 

Discontinuauce  either  in  the  process  or  on  the 
roll,  where  a  total  chasm  is  suffered,  as  by  not 
giving  a  fresh  continuance  instantcr  upon  the 
deterannation  of  a  precedent  continuance, 
shall  never  be  aided  by  an  appearance  and 
pleading  over.  420.  s.  102 

QuiKre,  if  the  misreturn  of  cepi  on  the  award  of 
au  exigent  is  cured  hy  pleading  over .  ib. 

If  the  original  process  be  right,  and  no  discon- 
tinuance have  happened,  the  appearance  of 
the  defendant  willcure  any  error  or  defect  in 
the  process  whereon  he  came  in,  or  in  the  exe- 
cution of  it.  *'J- 

Where  there  is  no  chasm,  and  the  parties  have  a 
day,  all  other  errors,  Mwrfer  the  name  of  discon- 
tinuances, are  salved  by  appearance.  ib. 

Unless  there  be  some  break  or  chasm  in  the  pro- 
ceedings, the  original  is  not  discontinued  by 
other  errors.  ^• 

All  discontinuance  in  process  against  jwrors,  shall 
have  the  same  effect  as  discontinuance  occa- 
sioned by  total  chasm,  except  that  it  shall  not 
abate  the  original  suit.  421.  s.  104 

Where  a  discontinuance  which  does  not  abate 
the  original  is  discovered  before  trial,  new 
process  shall  be  awarded  where  the  first  fault 
happened.  If  after  trial,  a  venire  de  novo  shall 
issue.  But  if  judgment  be  given,  it  is  mis- 
trial, and  the  whole  erroneous.  *^ 
'                                                                 Wlu. 
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t   ^hat  other  errors  in  process  against  jurors  will 
:        cause  a  mis-trial  as  well  as  those  which  are 


discontinuances. 


421.  s.   104 


DISCOVERY. 

See  Accomplice. 

DISCRETION. 

Want  of  discretion  is  a  good  exception  against 
a  witness.  610 

In  what  cases  courts  may  inflict  discretionary 
punishments,  and  by  what  circumstances  such 
discretion  is  to  be  guided.  631 

DISPENSATION. 

By  21  Jac.  1.  c.  3.  all  commissions,  &c.  autho- 
rising any  person  to  dispense  with  any  power 
given  by  any  law  or  statute,  or  to  make  a  war- 
rant for  a  dispensation  of  any  penalty,  &c.  are 
void.  390 

The  king  cannot,  by  any  previous  dispensation, 
make  an  offence  dispunishable  which  is  un- 
lawful in  itself.  539 

But  the  king  may  dispense  with  the  possibiliti/  of 
an  interest  before  it  happens.  ib. 

The  king  cannot  dispense  with  a  pecuniary  pe- 
nalty for  an  offence  of  a  public  nature  before 
it  happens.  540 

Nor  can  any  dispensation  be  good  which  is  at- 
tended with  great  public  inconvenience.     541 

The  king  cannot  dispense  with  a  right  of  action 
to  prejudice  the  interest  of  the  party  to  whom 

'  it  is  given.  542 

How  far  the  king  may  dispense  with  a  statute 
which  restrains  some  prerogative  solely  and 
separately  incident  to  the  person  of  the  king. 

•  ib. 

The  king  may  dispense  with  the  statutes  o£mort- 
main,  wkhout  any  clause  o(  71071  obstante  ;  be- 
cause he  only  thereby  gives  up  a  right  of  entry 
for  the  forfeiture.  ib.  s.  30 

By  1  Will,  and  Mary,  c.  2.  no  dispensation  by 

.  nan  obstante,  of  or  to  any  statute,  or  any  part 
thereof,  shall   be  allowed,  except  the  statute 

■  itself  allow  such  dispensation.  543 

The  king  could  never  dispense  with  a  statute 
before  it  was  made.  ib. 

DISSECTION. 

By  25  Geo.  2.  c.  37.  in  London  or  Middlesex  the 
court  shall  order  the  body  of  an  executed 
murderer  to  be  dissected.  607 

DISSOLUTION. 

Whether  a  commitment  by  parliament  be  deter- 
mined by  a  dissolution.  ch.  15.  s.  74 

DISTRESS. 

See  Sheriff's  Toun.    Leet. 

DOCTOR. 

Whether  clerk  be  a  good  addition  to  a  doctor  in 
divinity.  262.  s.  HO 

DOORS. 

See  Arkest. 


DOWER. 

It  what  .:o^j  .;  wife  may  have  ...k  ..j,jh  .li  of 
death,  although  she  has  no  claim  of  dower. 

2.34.  8.  37 

At  the  common  law,  every  sjwjcies  of  dower,  ex- 
cepting that  of  gavelkind,  were  forfeited  by 
one  attainted  of  treason  or  felony,  whether 
the  lands  were  in  the  hands  af  a  feoffee,  or 
forfeited  to  the  king,  or  esciieatcd  to  the  lord, 
and  though  the  attainder  were  pardoned.    647 

Lands  given  jointly  to  husband  and  wife  were 
only  forfeited  for  the  year,  day,  and  waste. 

ib.  s.  43 

A  woman  may  pursue  her  title  to  dower  within^ 
five  years  after  the  reversal  of  her  husband's 
attainder,  he  having  previously  levied  a  fine 
of  the  lands.  647.  s.  44 

By  1  Edw.  6.  c.  12.  a  wife  shall  have  her  dower, 
although  her  husband  be  attainted  of  treason 
or  felony.  ib. 

By  5  and  6  Edw.  6.  c.  11.  the  wife  shall  not 
have  her  dower  while  the  attainder  of  the 
husband ybr  treason  stands  in  force.  -    ib. 

This  statute  extends  to  an  attainder  of  petit 
treason.  ib.  S..46 

DURESS. 

An  approver  may  disavow  an  appeal  taken  from 
hiin  by  duress.  c.  24.  s.  20 

ECCLESIASTICAL  COURT. 
See  Courts  in  General.     King's  Bench. 

ELECTION. 

Anciently  certain  conservators  of  the  peace  were 
chosen  by  election  of  the  freeholders  at  the 
county  court.  39 

Where  it  is  in  the  election  of  the  appellee  of  an 
approver  to  wage  battle.  286 

ELISORS. 

If  coroners  do  not  return  an  attachment  of  con- 
tempt against  sheriffs,  the  court  will  grant  an 
attachment  in  the  first  instance  against  the 
coroners,  directed  to  elisors.  208 

ELOPEMENT. 

Where  a  woman  elopes  from  her  husband  she 
shall  lose  her  dower,  but  she  may  still  bring 
an  appeal  for  the  death  of  her  husband. 

234.  s.  37 
ENEMIES. 

If  a  prisoner  be  rescued  by  enemies,  the  gaoler 
is  not  liable  for  the  escape.  192 

ENGLISH. 
Such  additions  as  were  good  in  Latin,  are  now 
good  in  English.  261 

ERROR. 

See  Discontinuance.  Certiorari.  Process. 

An  error  in  the  proceedings  of  the  court  of  the 

constable  and  marshal,  cannot  be  remedied  by 

writ  of  error,  Init  only  by  appeal  to  the  king. 

16.  s.  11 
3  c  2  If 
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If  an  inferior  court  proceed  after  writ  of  error 
allowed,  it  is  a  contempt.  219.  s.  28 

How  far  errors  in  process  are  fatal.  416 

An  erroneous  attainder  of  the  principal  is  etfec- 
tual  against  the  adversary  while  it  stands  un- 
reserved. 449.  s.  40 

In  what  cases  judgment  in  criminal  cases  may 
be  avoided  by  writs  of  error.  654 

ESCAPE. 

See  Breaking  Prison. 

If  a  coroner's  inquest  find  that  the  murderer  has 
escaped,  the  township  shall  be  amerced,  but 
they  cannot  traverse  the  record.  88.  s.  o3 

If  the  escape  be  made  out  of  the  town,  the  hun- 
dred shall  be  amerced.  115 
A  prisoner  who   escapes  and  returns,  may  be 
detained  by  virtue  of  the  original  process. 

193 
Doors  may  be  broken  open  to  retake  a  prisoner, 
luzjcfuUy  arrested,  who  has  made  his  escape. 

137.  s.  9 
There  must  be  an  actual  arrest,  or  there  can  be 
no  escape.  190.  s.  1 

Th^  actual  arrest  must  also  be  justifiable  ;  for 
wherever  an  imprisofijpent  is  so  far  irregular, 
that  it  will  be  no  ofl^^ce  to  break  from  it  by 
force,  it  can  be  no  offence  in  the  officer  to 
suffer  the  prisoner  to  escape.  ib.  s.  2 

The  airest  must  not  only  be  actual und  justifiable, 
but  it  must  be  for  a  criminal  matter.  1 91 .  s.  3 
The  imprisonment  at  the  time  must  be  for  the 
crime  ;  therefore  it  is  not  criminal  to  suffer  a 
prisoner  to  escape  who  is  detained  only  for 
his  fees,  except  the  payment  of  them  be  part 
of  the  punishment,  and  due  to  some  other 
person  than  the  gaoler.  ib.  s.  4 

To  bail  an  unbailable  prisoner,  or  to  suffer  a 
prisoner  to  go  beyond  the  limits  of  his  prison, 
are  escapes.  ib.  s.  5 

•It  is  no  escape  if  a  gaoler  retake  a  prisoner 
without  losing  sight  if  him.  ib.  s.  6 

If  a  gaoler  kill  a  prisoner  in  endeavouring  to 
retake  him,  it  is  an  escape.  ib. 

While  the  privilege  of  a  sanctuary  prevaled,  if  a 
gaoler  conducted  his  prisoner  through  the 
limits  of  such  a  franchise,  and  he  claimed  the 
privilege,  it  was  an  escape.  ib. 

So  while  purgation  to  those  within  clergy  was 
allowed,  if  the  ordinary  peimitted  any  one  to 
free  himself  by  it,  who  was  not  intitled,  it  was 
an  escape.  192.  s.  8 

If  a  prisoner  be  rescued  by  enemies,  the  gaoler  is 
not  punishable  for  an  escape,  but  otherwise  it 
he  be  rescued  by  subjects.  ib.  s.  9 

What  escapes  are  voluntary  and  what  negli- 
gent, ib.  s.  10 
A  gaoler  who  liberates  his  prisoner,  with  an  in- 
tent to  defeat  either  his  trial  or  his  execution, 
is  guilty  of  a  voluntary  escape.  ib. 
If  an  officer,  not  having  authority  to  take  bail 
bail  a  prisoner  who  is  not  bailable,  it  is  a  vo- 
luntary escape.  ib. 
A   person  who   hath   power   to  bail   is    guilty 
only  of  a  negligent  escape  in  bailing  a  person 
who  is  not  bailable.  ib. 


Butthese  distinctions  seem  unsettled,  and  must 
depend  on  the  circumstances  of  each  case. 

193 

Wilfully  to  suffer  the  escape  of  a  capital  offender 
shall  not  in  all  cases  be  deemed  voluntary. 

ib.  s.  11 

An  officer  making  yVesA  pursuit,  and  perhaps 
without  making  fresh  pursuit,  after  a  prisoner 
escaped,  may  retake  him  either  in  the  same 
or  any  other  county.  ib.  s.  12 

But  if  it  be  a  voluntary  escape  the  gaoler  hath 
no  right  to  retake  him.  ib. 

If  a  gaoler  retake  his  prisoner  after  being  fined, 
yet  it  does  not  avoid  the  fine.  194 

If  a  gaoler,  by  negligence,  loses  sight  of  his  pri- 
soner, he  is  finable  for  an  escape,  though  he 
retook  him.  ib.  s.  13 

It  is  a  good  defence  to  an  action  against  a  gaoler 
for  an  escape,  that  he  retook  his  prisoner  upon 
fresh  pursuit  after  notice  of  his  escape.       ib. 

Every  Indictment  for  an  escape,  whether  vo- 
luntary or  negligent,  must  expressly  shew  that 
the  party  was  actually  in  the  defendant's  cus- 
tody for  a  crime,  &c.  ib.  s.  14 
It  is  not  sufficient  to  say  that  he  was  in  the  de- 
fendant's custody,  and  charged  with  such  a 
crime,  195 
The  indictment  must  shew  expressly  that  the 
prisoner  went  at  large,  which  is  well  expressed 
by  exivit  ad  largum.                              ib.  s.  14. 
The  time  when  the  offence  was  committed  for 
which  the  prisoner  was  in  custody,  must  also 
ap[)ear :  the  reason  of  this  rule.  ib. 
Every  indictment  for  a  voluntary  escape  must 
allege,  that  the  defendant/e/onice  et  voluntari^ 
permitted  the  prisoner  ad  largum  ire.  ib. 
It  must  also  shew  the  species  of  crime  for  which 
the  prisoner  was  in  custody.  ib. 
It  seems  than  an  indictment  for  a  negligent  eS' 
cape  need  not  state  the  particular  crime.        ib. 
Where  a  prisoner  is  committed  to  a  gaoler  by  the 
court,  if  the  gaoler  shall  fail  to  produce  him  on 
.demand,  the  court  will  adjudge  him  guilty  of 
an    escape  without  further    inquiry ;    for   he 
shall  be  concluded  by  the  record  of  commit- 
ment to  deny  that  the  prisoner  was  in  his 
-  custody                                                    ib.  s.  15 
But  in  case  of  other  commitments  the  escape 
cannot  be  punished  until  it  be  presented. 

ib.  s.  16 

By  stat.  West.l.  c.  3.  nothing  shall  be  demanded 

for  an  escape  until  it  be  so  adjudged  by  the 

justices  in  eyre.  196.  s.  17 

This  statute  does  not  restrain  the  king's  bench 

from  receiving  presentments  for  escapes. 

ib.  s.  18 
By  31  Edw.  3.  c.  14.  the  escape  of  thieves, 
felons,  &c.  to  be  judged  by  the  king's  justices, 
shall  be  levied  from  time  to  time,  &c.  ib.  s.  19 
Justices  of  gaol-delivery  may  punish  justices  of 
the  peace  for  a  negligent  escape  in  admitting 
persons  to  bail,  who  are  not  bailable.  ib. 

By  1  Rich.  3.  c.  3.  justices  in  sessions  are  autho- 
rised to  inquire  of  all  manner  of  escapes  of 
pei-sons  imprisoned  for  felony.  ib.  s.  20 

Wherever 
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Wherever  an  escape  is  finahle^  the  presentment 
of  it  is  traversable.  196.  s.  21 

Where  the  oft'ence  is  amerciable  only,  there  the 
presentment  is  of  itself  conclusive.  ib. 

Voluntary  Escape  amounts  to  the  same  kind 
of  crime,  and  is  punishable  in  the  same  de- 
gree as  the  otFence  of  which  the  party  was 
guilty,  who  has  escaped.  ib.  s.  22 

It  is  equally  an  escape,  although  the  person  es- 
caping be  under  the  arrest  and  not  actually 
committed  to  gaol.  ib. 

It  is  not  material  whether  the  prisoner  who  es- 
capes were  attainted  or  only  accused.  ib. 

Quare,  if  it  be  any  excuse  for  sutlering  a  volun- 
tary escape,  thiit  the  prisoner  had  been  ac- 
quitted on  an  indictment  of  death,  and  was 
only  detained  till  the  year  and  day  for  the  ap- 
peal expired.  U). 

A  gaoler  who  has  wrongfully  assumed  the  cus- 
tody of  a  prison,  is  equally  liable  for  suffering 
an  escape  as  if  he  had  been  the  rightful  officer. 

197.  9;  23 

If  the  warrant  expressly  charge  the  person  com- 
mitted with  treason  or  felony,  the  gaoler  shall 
be  punished  for  suffering  his  escape,  although 
the  warrant  may  in  some  other  respect  be 
erroneous.  ib.  s.  24 

No  escape  can  amount  to  a  capital  offence,  un- 
less the  cause  for  which  the  party  was  com- 
mitted were  actually  a  capital  offence  at  the 
time  of  the  escape.  ib.  25 

Therefore  in  homicide,  where  an  escape  is  suf- 
fered between  the  stroke  given  and  the  sub- 
sequent death,  it  is  only  trespass,  tor  it  was 
not  felony  till  the  death  happened.  ib. 

He  who  suffers  another  to  escape,  who  was  in 
his  custody  for  feloni/,  cannot  be  arraigned 

'.for  such  an  escape  as  for  feloni/,  until  the 
principal  be  attainted.  ib.  s.  26 

!But  one  accused  of  such  an  escape  may  be  in- 
dicted and  tried  for  a  rninprision  before  the 
attainder  of  the  principal  offender.  ib. 

And  quare,  if  the  commitment  be  for  high  trea- 
son, whether  the  person  suffering  the  escape 
shall  be  tried  as  a  principal  until  the  person 
guilty  of  the  treason  be  convicted.  198.  s.  26. 

No  one  but  the  very  person  who  suffers  it  shall 
be  deemed  guilty  of  a  voluntary  escape. 

ib.  s.  27 

I  But  the  principal  gaoler  may  be  fined  for  a  vo- 
luntary escape  suffered  by  his  deputy.  ib. 

A  gaoler  de  facto  only  is  equally  liable  for  suf- 
fermg  an  escape  as  a  gaoler  dejure.     ib.  s.  27 

A  sheriff  is  liable  for  an  escape  suffered  by  his 

bailiff.  ib.  s.  29 

ijlf  a  deputy  gaoler  be  not  sufficient  to  answer  for 

I  i' a  negligent  escape,  his  principal  must  answer 

I      for  him.  «^- 

■  Qutere,  if  a  gaoler  who  suffers  an  escape  have  an 
estate  in  the  office,  how  far  the  reversioner 
may  be  punished.  ^  *^- 

A  voluntary  escape  deprives  the  gaoler  of  his 
office,  and  the  court,  in  their  discretion,  may 
oust  him  (or  negligent  escapes.  ib. 

The  punishment  for  suffering  a  negligent  escape 

r      is  a  fine,  in  a  certain  sura  of  money,  to  the 

king.N  t^-  s.  31 


The  distinction  between  n  fine  and  an  amercia- 
ment, Hs  they  relate  to  the  punishment  for 
suffering  escapes.  198.  s.  31 

A  negligent  escape  may  be  pardoned  by  the  king 
before  it  happens,  hut  not  a  voluntary  escape. 

199 

In  what  manner  the  ancient  common  law  pu- 
nished the  offence  of  suffering  negligent  escape. 

ib.  s.  33 

Oy  5  Edw.  3.  c.  8.  any  marshal  who  shall  suffer 
indictees  or  appellees  to  escape,  8l)all  be 
punished  by  half  a  year's  imprisonment  and 
ransom  at  the  king's  will.  ib. 

By  19  Hen.  7.  c.  10.  the  custody  of  gaols  is  com- 
mitted to  the  sheriffs,  ib.  s.  35 

When  a  defendant  for  suffering  an  escape  is 
brought  up  for  judgment,  affidavits  may  be 
read  both  for  and  against  him,  in  aggravation 
and  in  mitigation  of  his  punishment. 

199.  note  in  the  margin. 

Of  Escapes  by  Private  Persons  200 

If  a  private  person  who  hath  another  lawfully 
in  his  custody,  whether  upon  an  arrest  by 
himself  or  another,  he  is  guilty  of  an  escape, 
if  he  suffer  him  to  go  at  large  before  he  is  de- 
livered by  law.  ib. 

If  one  private  person  deliver  a  felon,  whom  he 
has  arrested  on  sus^fcion,  over  to  another 
private  person  who  suffers  the  felon  to  go  at 
large;  both  are  guilty  of  escape.  ife.  s.  2 

But  not  if  he  had  delivered  his  prisoner  over  to 
the  proper  officer.  ib.  s.  3 

If  no  officer  will  receive  such  a  prisoner,  the 
safest  way  is  to  deliver  him  to  the  township, 
who  are  bound  to  keep  him  till  the  next  gaol- 
delivery,  ib.  s.  4 

If  the  township  refuse  to  take  charge  of  such 
prisoner,  still  the  person  who  made  the  arrest 
cannot  discharge  him.  201 

The  private  person,  to  excuse  himself,  must  shew 
what  officer  by  name  he  delivered  his  prisoner 
over  to.  ib.  s.  5 

A  private  person  is  punishable  in  the  same  man- 
ner as  an  officer  for  a  voluntary  escape,  ib.  s.  6 

For  a  negligent  escape  he  is  punishable  by  fine 
and  imprisonment  at  the  discretion  of  the 
court.  ib. 

ESCHEAT. 

A  felon's  lands  in  fee  simple,  being  vested  in  the 
lord  of  whom  they  are  holden  by  escheat  from 
the  time  of  the  felony,  shall  qot  be  divested  by 
a  subsequent  attainder  for  treason,    bib.  s.  4 

The  lord  cannot  enter  upon  the  lands  which  es- 
cheat to  him  for  petit  treason  or  felony  with- 
out a  special  grant,  until  the  king  hath  had  his 
year,  day,  and  waste.  637 

Inheritances  which,  not  lying  in  tenure,  cannot 
be  holden,  can  neilhef  escheat  nor  descend, 
but  shall  be  forfeited  to  the  king  by  an  attain- 
der of  high  treason.  ib. 

The  escheat  to  the  lord  for  felony  is  only  pro 
defectu  tenetis,  occasioned  by  corruption  of 
blood;  and  therefore  where  a  statute  saves 
the  corruption  of  blood,  it,  by  necessary  con- 
sequence, saves  the  land  to  the  heir.  644.  s.  29 

ESQUIRE. 


710 


A  TABLE  OF  PRINCIPAL  MATTERS. 


ESQUIRE. 
In  wliat  cases  the  tn\e  esquire  is  a  good  addition 
ill  legal  proceedings.  259 

ESTOPPEL. 

See  Confession,  Demurrer. 

All  entry  on  the  record  quod  cognovit  indicta- 
mcntum,  6ic.  in  trespass,  estops  the  defendant 
to  plead  not  guilty  to  a  subsequent  action  for 
the  same  offence.  466 

Sed  quaere,  if  the  same  entry  for  a  capital  crime 
will  estop  not  guilty  to  an  appeal.  ib. 

EVES-DROPPERS. 

Eves-droppers  are  indictable  in  the  torn. 

106.  s.  58 

EVIDENCE. 

la  what  cases  the  evidence  must  be  given  in  the 

presence  of  the  prisoner.  590 

How  many  witnesses  are  required  in  criminal 

cases,  590,  592 

In  what  cases  the  deposition  of  witnesses  out  of 

court  may  be  allowed  as  evidence.  592,  594 
lif  what  cases  the  confession  of  the  defendant 

may  be  given  in  evidence.  594,  596 

Of  parol  evidence  ;  an(|j|kow  far  hearsay  shall  be 

admitted.  596, 597 

Of  written  evidence  ;  and  whether  similitude  of 

hands  shall  be  admitted.  597,  599 

IIow  far  it  is  necessary  for  the  evidence  to  be 

the  best  that  the  thing  will  admit  of,  599,600 
Whether  husband  and  wife  may  be  witnesses  for 

or  against  one  another.  COO,  601 

Whether  a  judge  or  juror  may  be  a  witness. 

601,  602 
Whether  a  counsel  or  attorney  may  be  a  witness. 

602 
IIow  far  an  accomplice  may  be  a  witness. 

602,  603 
Whether  a  person  attainted  or  convicted  shall 

be  a  witness.  603,  60i 

How  far  an  interested  person  may  be  a  witness. 

605,  609 
How  far  religious  sectaries  may  be  witnesses. 

609,  610 
How  far  infants,  aliens,  and  persons  deaf  and 

dumb,  may  be  witnesses.  610,  6ll 

In.what  manner  witnesses  are  to  give  their  evi- 
dence. 611,612 
In  what  manner  witnesses  are  compellable  to 

attend.  612 

In  what  cases  witnesses  may  be  allowed  their 

expenses.  613 

What  evidence  will  maintain  an  indictment. 

613,  618 
What  may  be  given  in  evidence  on  the  part  of 

the  defendant.  618 

In  what  cases  the  character  of  witnesses  may  be 

supported  or  impeached.  ib. 

Whether  a  bill  of  exception  to  evidence  lies  in 

criminal  cases.  if). 

EXAMINATION. 

By  2  and  3  Phil.  &  Mary,  c.  10.  justices  of  the 
peace  shall  take  the  examination  of  persons 


accused  before  them  of  felony,  shall  put  tl 
same  into  writing,  and  shall  bind  over  such  ( 
the  witnesses  as  can  give  material  evidence,  t 
the  next  gaol-delivery.  17 

EXCHEQUER. 
See  King's  Bench. 

EXCISE. 

See  Certiorari. 

EXCOMMUNICATION. 

By  the  stat.  West,  persons  excomraunicat 
taken  at  the  request  of  the  bishop,  are  deniet 
the  benefit  of  replevin.  150.  s.  4* 

If  a  defendant  in  appeal  of  death  plead  excom 
munication  in  disability  of  the  plaintiff,  jus 
tices  of  gaol-delivery  may  bail  till  the  plaintii 
be  absolved.  16 

EXECUTION. 

Justices  of  gaol-delivery  may  award  executioi 
against  such  prisoners  as  have  been  outlaws 
for  felony  before  justices  of  the  peace.  30.  s. 

By  1  Edw.  6.  c.  7.  persons  found  guilty  by  jus 
tices  of  gaol-delivery  of  treason  and  felonj 
and  reprieved,  may  be  ordered  for  executioi 
by  subsequent  justices  of  gaol-delivery.  31 

s.  i; 

This  power  does  not  extend  to  convictions  be 
forejudges  of  oyer  and  terminer.       32.  s.  li 

And  quare,  if  by  this  statute  they  can  award  ex 
ecution,  if  the  convict  has  received  judgmen 
by  the  former  judges,  and  then  been  reprieved 

ih 

If  a  woman,  in  an  appeal  for  death,  take  anothei 
husband  after  judgment,  she  cannot  pray  exe 
cution.  234 

Quare,  whether  if  the  first  heir  get  judgment  ii 
an  appeal  of  death,  and  die,  his  heir  may  su( 
out  execution.  23C 

In  what  cases  execution  shall  be  awarded  againsi 
a  prisoner  who  stands  mute  of  malice.  461 

462 

A  peer  attainted  of  treason  or  felony  may  be 
brought  before  the  king's  bench,  and  de- 
manded why  execution  should  not  be  awarded 
against  him.  585 

If  a  peer  be  convicted  of  murder  by  parliament 
and  the  day  appointed  for  execution  should 
lapse  before  execution  done,  a  new  time  may 
be  appointed  by  the  house,  if  still  sitting,  oi 
if  prorogued,  by  the  king's  bench.  585.  (N) 

A  peer  convicted  of  murder  shall  have  execution 
done  upon  him  pursuant  to  25  Geo.  2.  c,  37. 

586.  628,  (N) 

By  the  common  law  the  king,  after  execution 

done,  may  order  the  body  to  be  hung  in  chains, 

'       ^  ^  629.  (N) 

The  king's  bench  may  award  execution,  on  a 
conviction  in  any  other  court,  the  record  be- 
ing first  removed,  and  the  convict  brought  up 
by  habeas  corpus.  655,  s.  1 

St.  Thomas  a  Watering  is  the  usual  place  where 
the  marshal  does  execution,  when  it  is  awarded 
by  the  king's  bench  sitting  in  Middesex.  (S^^- 

Execution, 
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Execution,  by  any  other  court  than  the  Icing's] 
bench,  ought  not  to  be  awarded  into  a  diffe- 
rent county  from  that  wherein  the  party  was 
tried  and  convicted.  656.5.2! 

If  a  convict,  on  the  award  of  execution,  deny 
that  he  is  the  same  person,  the  identity  shall 
be  immediately  tried  by  a  jury  returned  for 
that  purpose.  ib.  s.  3 

Quare^  if  on  such  a  trial  the  party  is  intitled  to 
a  peremptory  challenge.  i7».  (N) 

The  Court  may  demand  execution  to  be  done 
without  writ.  ib.  s.  4 

No  execution  is  warranted  unless  it  be  pursuant 
to  the  judgment.  ib.  s.  5 

But  the  king  cannot  vary  the  execution  so  as  to 


aggravate  the  judgment. 


ib.  (N.  3) 


An  execution  cannot  be  lawfully  executed  by 
any  but  the  proper  officer.  657.  s.  6 

Execution  n»ust  be  performed  by  the  sheriff  or 
his  deputy.  ib.  (N) 

The  warrant  for  execution  was  anciently  by  pre- 
cept under  the  hand  and  seal  of  the  judge,  as 
it  is  still  practised  in  the  court  of  the  lord  high 
steward,  upon  the  execution  of  a  peer.         ib. 

In  the  court  of  the  peers  in  parliament  execu- 
tion is  done  by  writ  from  the  king.  ib. 

iThe  modern  practice  is,  in  common  cases,  for 
the  judge  to  sign  the  calendar,  which  is  a  list 
of  all  the  prisoners'  names,  with  their  separate 
judgments  in  the  margin,  &c.  ib.  (N) 

'This  calendar  is  left  with  the  sheriff,  who,  in  a 
convenient  time  after  the  receipt  of  their 
warrant,  is  to  do  execution,  which  time  in  the 
county  is  left  at  large.  ib. 

•The  manner  in  which  execution  is  awarded  in 
London  and  Middlesex.  ib. 

iExecution  is  not  completely  performed  until  the 
party  be  dead.  ib.  s.  7 

iEvery  court  which  has  power  to  award  an  exe- 
cution has  also  a  discretionary  power  of  grant- 
ing a  reprieve.  ib.  s.  8 

■A  woman  may  allege  that  she  is  quick  with  child, 
in  stay  of  execution.  ib.  s.  9 

A  woman  cannot  demand  such  respite  of  execu- 
tion by  reason  of  her  being  quick  with  child 
more  than  once.  658.  s.  10 

By  25  Geo.  2.  c.  37.  persons  found  guilty  of 
murder  shall  be  executed  on  the  day  but  one 
next  after  sentence  passed,  unless  Sunday  in 
tervene,  and  then  on  the    Monday  following. 

628 

If  such  conviction  and  execution  be  in  London 

or  Middlesex,  the  body  of  such  murderer  shall 

be  immediately  conveyed  to  Surgeons-hall  for 

dissection.  ib 

'  If  such  conviction  shall  be  in  any  other  county 
the  body  of  such  murderer  shall  be  delivered 
to  such  surgeon  as  the  judge  shall  direct,  ib. 
Upon  all  executions  in  London,  &c,  the  recorder, 
after  reporting  to  the  king  in  person  the  cases 
of  the  several  prisoners,  and  receiving  the 
royal  pleasure,  &c.  issues  his  warrant  to  the 
sheriffs,  directing  them  to  do  execution  on  the 
day  and  at  the  place  therein  mentioned.  ib. 
Judgment  of  dissecting,  and  touching  the  time 
of  execution,  ought  to  be  pronounced  in  petty 


treason,  though  murder  only  is  n  ' 

the  act. 

The  judge  in  his  disccetiun  may  »ta^  ^_,. 

upon  this  act.  r:  t 

Convicts  for  murder  shall  be  fed  on  bread  aiul 
water  only,  6lc.  after  judgment,  and  till  exe- 
cution, ib.  ■ 

EXECUTOR. 

An  executor  cannot  bring  an  appeal  for  larceny 
committed  on  the  properly  of  his  Icatator,  for 
such  an  appeal  bemg  merely  personal,  it  dies 
with  the  testator.  23U 

An  executor,  upon  conviction  of  treason  or 
felony,  does  not  forfeit  the  goods  of  his  tes- 
tator. G?,^} 

A  writ  of  error  may  be  brought  to  reverse  an 
attainder  of  treason  or  felony,  as  well  by  the 
executor  as  the  heir  of  the  party.  65  i 

EX  OFHCIO. 
See  Bail.    Arrest. 

EYRE. 
See  Oyer  and  Terminer.    Gaol-Deli vejit. 

FAME. 

In  what  cases  the  comMim  fame  of  the  country 
will  be  a  justification  for  arresting  a  man  for 
felony.  118.  s.  9 

FARMER. 

"  Farmer"  is  an  insufficient  addition  in  legal  pro- 
ceedings, he  should  be  styled  husbandman.  263. 

s.  116 

FATHER. 

A  father  cannot  have  an  appeal  for  the  death  of 
his  son ;  for  he  cannot  be  his  heir.  235.  s.  40 

A  younger  son  cannot  have  an  appeal  for  the 
death  of  his  father,  living  an  elder  brother. 

ih. 

FEES. 

What  fees  a  coroner  is  intitled  to,  for  taking  an 
inquest  super  visum  corporis.  86,  87 

If  a  prisoner  be  acquitted,  and  detained  only  for 
his  fees,  it  will  not  be  criminal  to  suffer  him  to 
escape.  191.  s.  4 

If  a  prisoner  be  brought  up  by  habeas  corpus  ad 
faciendum,  ^-c.  the  court  will  not  turn  him 
over  till  the  gaoler  be  paid  all  his  fees.  219. 

s.  31 

FELO  DE  SE. 

The  coroner's  inquest  offelo  de  se,  being  moved 
by  certiorari  into  the  king's  bench,  may  be 
there  traversed  by  the  executor  or  adminis- 
trator of  the  deceased,  and  perhaps  by  the 
lord  of  the  manor.  89.  s.  55 

If  no  matter  be  depending  in  the  king's  bench  to 
make  it  necessary,  the  court  will  not  order 
the  coroner  to  return  his  examinations.        ib. 

A  general  act  of  pardon  of  all  felonies,  &c.  ex- 
cept murder,  shall  extend  to  a/c/o  de  se.   538 

Feb  de  se,  not  to  be  buried  in  the  public  high- 
way. 
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way,  the  practice  being  abolished  by  1  Geo.  4. 


c.  52. 


630 


FELONY. 

In  what  cases  persons  indicted  for  felony  are 
replevisable.  (Vide  Bail.) 

Where  an  arrest  for  felony  is  justifiable,    ch.  13 

Whether  felonies  by  statute  are  inquirable  of  in 
the  torn.  ch.  10.  s.  51 

Every  appeal  of  mayhem  must  be  laid  to  be  done 
felonicc.  ^  227 

The  word  felonice  is  necessary  in  appeals  of 
every  kind.  249.  258 

AU  felonies  are  several.  ch.  37.  s.  22.  24 

What  circumstances  will  roake  a  man  an  acces- 
sary in  felony,  and  what  a  principal.       ch.  29 

How  a  grant  of  the  goods  of  felons  shall  be  ex- 
plained, ch.  30.  s.  21 

What  is  required  in  a  pardon  of  felony,    ch.  37 

In  what  cases  a  wife  shall  lose  her  dower,  for 
treason  or  felony.  ch.  49 

In  what  cases  felons  are  intitled  to  the  benefit 
of  clergy.  ch,  33.  s.  24 

What  judgment  is  to  be  given  in  felony,  ch.  40. 

8.7 

FEME  COVERT. 
See  Husband  and  Wife. 

FENS. 

See  Certiorari. 

FIAT. 
See  Certiorari. 

FICTION. 

The  fiction  of  law,  that  in  murder  the  death 
shall  be  supposed  to  happen  at  the  time  the 
stroke,  &c.  was  given,  shall  be  so  construed 
in  respect  of  those  only  who  gave  the  wound. 

253 

And  as  to  some  purposes  such  a  fiction  shall 
not  extend  to  convert  the  trespass,  which 
alone  exists  between  the  stroke  and  the  death, 
into  a  felony.  «^. 

Fictions  of  law  shall  never  be  carried  farther 
than  the  reasons  which  introduce  them  neces- 
sarily require.  448.  s.  35 

The  fiction  of  law  that  a  person  attainted  is 
civilly  dead,  shall  not  be  extended  to  deprive 
the  party  of  the  capacity  of  purchasing  lands. 

649 
HGURES. 

If  the  caption  of  an  indictment  set  forth  the 
style  of  the  day  or  year  in  any  figures  but 
Roman,  it  is  insufficient.  350.  s.  127 

FILING. 
See  Appeal.     Amendment.     Certiorari. 

FINES. 

Fines  imposed  by  the  sheriff  in  his  torn  ought  to 
be  severally  imposed  on  each  particular  of- 
fender, and  not  jointly  upon  the  whole  of  them, 
except  where  a  whole  vill  is  fined.  93 

The  sheriflf  in  his  torn  may  impose  a  fine  on  all  I 


such  as  are  guilty  of  a  contempt  in  the  face  oi 
the  court,  &c.  &c,  93 

In  what  manner  such  fines  may  be  recovered.  0 

The  punishment  for  suffering  a  negligent  escapf 
is  inflicting  the  payment  of  a  certain  sum  i. 
money  to  be  paid  to  the  king,  which  seeror 
most  properly,  to  be  a  fine.  199 

The  distinction  between  a  fine  and  an  aniercia 
ment.  19o 

Where  an  appellant  shall  be  fined.  274 

FLIGHT. 

See  Forfeiture. 

In  what  cases  the  goods  shall  be  forfeited  upon 
the  coroner's  finding  a  fugam  fecit .     81.  s.  %1 

On  flying  from  an  arrest,  if  2i  fw^am  fecit  \m 
found,  the  goods  of  the  oflfender  are  forfeited. 

182 

Whether  such  a  finding  be  traversable.  88 

FOREST. 

How  far  those  who  are  imprisoned  ybr  the  fore. 

are  replevisable.  149 

How  far  the  proceedings  for  the  forest  are  re- 

moxiible  by  certiorari  before  conviction.  150 
A  visne  may  come  from  a  forest.  255 

FORFEITURE. 

Principal  and  accessary  before,  upon  ufigam 
fecit  being  found  by  the  coroner,  forfeit  all 
their  goods  and  chattels.  81 

The  right  to  hold  a  court  leet  may  be  forfeited 
by  bare  omissions,  which  disappoint  the  ends 
of  its  institution,  us  well  as  by  acts  of  gross 
and  palpable  oppression  and  injustice.  113. 

s.  5 

What  acts  shall  forfeit  a  recognizance  of  bail. 

127,  128 

Whether  it  be  necessary  in  an  indictment  on  a 
statute,  to  relate  the  clause  of  forfeiture.  341 

Under  what  circumstances  the  recognizance 
taken  on  a  certiorari  becomes  forfeited.  411. 

s.  58 

What  he  who  obstinately  stands  mute  shall  forfeit, 
and  to  whom.  464.  s.  19 

Where  the  time  proved  varies  from  that  laid  in 
the  indictment,  and  the  jury  find  a  general 
verdict  guilty,  the  forfeiture  shall  relate  to  the 
lime  laid.  614 

Forfeiture  of  Lands.  637.  c.  49 

By  the  common  law,  all  lands  of  inheritance,  of 
which  the  oftender  is  seised  in  his  own  right, 
and  all  right  of  entry  to  lands  in  the  hands  of 
a  wrong-doer,  are  forfeited  to  the  king  by  an 
attainder  of  high  treason,  and  to  the  lord  of 
whom  they  are, immediately  holden,  by  an 
attainder  of  petti/    treason  and  felony.   637. 

s.  1 

Freehold  lands  forfeited  by  an  attainder  of  high 
treason  are  vested  in  the  king  without  oliice 
found.  ib. 

But  during  the  life  of  the  oflfender,  the  king  can- 
not take  possession  of  them  till  oflftce  found. 

ib.  s.  2 

The  lord  cannot  enter  into  the  escheated  lands 

with- 
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without  special -grant,  until  it  appear  by  due 
L-  process  that  the  king  hath  had  the  year,  dsiy, 
I    and  waste.  637 

■  The  inheritance  of  things  not  lying  in  tenure  are 
forfeited  to  the  king  by  an  attainder  of  high 
treason.  ib,  s.  4 

The  profits  of  things  not  lying  in  tenure  are  for- 
feited during  the  life  of  the  offender  by  an 
I      attainder  of  felony.  638 

The  inheritance  of  things  not  lying  in  tenure  is 
extinguished  by  the  death  of  the  offender;  the 
reason  of  it.  ib. 

;  >fo  right  of  action  to  lands  of  an  estate  of  inhe- 
ritance, are  forfeited  either  by  the  common 
law  or  by  statute.  ib.  s.  5 

[Mo  right  of  entry  into  such  lands,  nor  to  the 
use  (unless  fraudulently  conveyed,  &c.)  nor 
condition,  were  liable  to  be  forfeited  before 
33  Hen.  8.  ib. 

Laud  in  tail  could  not  be  forfeited  after  stat. 
West,  but  only  for  the  life  of  the  tenant  in 
tail,  till  26  Hen.  8.  c.  13.  ib. 

liands  of  inheritance  which  a  husband  is  seised 
of  in  right  of  his  wife,  or  seised  of  in  his  own 
right  for  life,  are  forfeited  to  the  king  only.  ib. 

s.  6 

5y  force  of  a  special  custom,  a  copyhold  of  in- 
heritance may  be  forfeited  by  an  attainder  or 
conviction  of  treason  or  felony,  even  without 
a  conviction.  638.  s.  7 

L  copyhold  may  be  forfeited  of  common  right, 
by  attainder  but  not  by  a  conviction  only.   ib. 
f  the  attainder  happens  before  the  tenant  is  ad- 
mitted, a  copyhold  is  not  forfeited,  but  shall 
go  to  the  heir  at  law.  ib.  (N) 

It  common  law,  upon  an  attainder  of  treasoi^ 
or  felony,  the  king  had  a  right  utterly  to  waste 
the  lands  holden  of  any  but  himself,  &c.  ib. 
slow  the  king  is  now  intitled  to  the  T/ear,  day, 
and  waste.  639 

S}y  54  Geo.  3.  ch.  45.  forfeitures  abolished  be- 
yond the  life  of  the  offender  except  in  treason 
and  murder.  ib 

vVhere  the  Goods  shall  be  forfeited,     ib. 

iW  things  comprehended  under  the  notion  of  a 
personal  estate,  whether  in  action  or  posses- 
sion, which  the  offender  hath  in  his  own  right, 
are  liable  to  forfeiture.  ib.  s.  9 

L  term  limited  to  executors,  and  not  vested  in 
the  party  himself,  is  not  forfeitable.  ib. 

.  bond  or  leaes  made  to  a  person  in  trust  are 
forfeitable.  ib.  s.  10 

(he  trust  of  a  term  for  the  use  of  the  offender, 

Ihis  wife,  or  children,  is  forfeitable,  if  fraudu- 
lently made  to  avoid  a  subsequent  forfeiture. 
640 
'  such  a  term  be  bond  fide  made,  it  shall  only 
be  forfeitable  so  far  as  the  offender's  interest 
in  it  extends.  ib. 

power  reserved  to  the  grantor  to  do  some 
personal  act  is  not  forfeitable.  ib.  s.  12 

<  WHAT  Cases  Things  Personal  shall  be 

FORFEITED.  lb.  S.  13 

^ings  personal  shall  be  forfeited  upon  a  con- 
viction of  treason  of  felony.  %b.  s.  14 

»L.  II, 


They  also  become  forfeited  upon  a  fugnm  f'^ri/ 
found  by   the  coroner  svper  vi$um  c 

The  goods,  upon  such  a  finding,  arc  forfeited 
absolutely,  and  also  the  issues  of  the  offender's 
lands,  till  he  be  acquitted  or  pardoned.        16. 

Where  a  prisoner,  either  as  principal  or  acccs' 
sary  before  or  after,  is  acquitted  before  jus- 
tices of  ot/er,  ^c.  of  a  capital  felony,  but  is 
found  to  have  fled,  he  shall  forfeit  his  goods, 
but  not  the  issues  of  his  lands.  ib. 

Quare,  if  the  law  is  not  the  same  upon  acquittal, 
and  J'ugam  fecit  in  petty  larceny.  ib. 

The  party  may  in  all  cases,  except  in  tlie  coro- 
ner's inquest,  traverse  the  fugam  fecit.  ib. 

In  all  cases  the  particulars  of  the  goods  found 
to  be  forfeited  may  be  traversed.  ib. 

If  a  default  be  made  before  the  exigent  is 
awarded,  the  party  forfeits  his  goods,  both  in 
a  capital  case  and  in  petty  larceny.  ib. 

Wherever  goods  are  so  forfeited,  they  are  not 
saved  by  an  acquittal  at  the  trial.  ib. 

But  they  are  saved  by  a  reversal  of  the  award 
of  the  exigent.  641 

Quare,  if  the  party  do  not  forfeit  his  goods  upon 
a  presentment  of  twelve  men,  that  he  fled  or 
resisted  being  apprehended.  ib.  s.  16 

Goods  are  also  forfeited,. by  being  waived  by  a 
felon  in  his  flight,  whither  they  are  his  own 
goods,  or  those  of  others  which  he  has  stolen. 

ib.  s.  17 

Of  Forfeiture  by  Statute.  ib.  s.  18 

By  26  Hen.  8.  c.  13.  all  estates  of  inheritance  in 
use  or  possession  are  forfeited  by  an  attainder 
of  hitjh  treason.  ib.  s.  19 

By  33  Hen.  8.  c.  20.  attainders  for  high  treason 
by  the  common  law,  shall  be  as  effectual  as 
attainder  by  parliament,  and  forfeitures  vested 
in  the  king  without  office.  ib. 

The  rights  of  strangers  how  saved.       642.  s.  20 

These  statutes  are  not  repealed  by  the  1  Mary, 
c.  1.  ib.  s.  21 

Estates  in  tall  are  forfeited  by  force  of  the  words 
"  any  estate  of  inheritance,"  in  the  26  Hen.  8. 

ib.  s.  22 

Where  lands  are  given  to  a  man  and  his  wife, 
and  the  heirs  of  their  two  bodies^  the  entail  is 
forfeited  by  his  attainder.  ib. 

The  right  to  a  writ  of  error  to  reverse  an  erro- 
neous common  recovery  is  not  forfeited  by 
these  statutes.  ib.  s.  23 

The  mere  right  of  action  to  lands  in  the  hands 
of  a  stranger,  as  of  a  discontinuance^  or  of  the 
heir  of  a  disseisor,  is  not  forfeited.  ib. 

A  right  of  entry  into  lands  to  which  a  person 
attainted  of  high  treason  is  intitled,  is  as  much 
forfeited  as  lands  in  possession.  643 

The  king  shall  not  be  adjudged  in  possession  of 
such  lands  till  office,  and  scire  facias  and 
seizure  on  such  office.  *f  • 

How  the  king  became  possessed  of  such  lands 
at  common  law.  •*• 

Where  a  tenant  in  tail  of  the  gifts  of  the  crown 
makes  a  feoffment  in  fee,  the  reversion  bemg 
still  in  the  crown,  and  afterwards  is  attainted 
of  high  treason,  the  right  of  the  entail  is  for- 
feited to  the  crown.  '^'-J-  '^'^ 
3  D  ^^**ere 
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Where  one  attainted  of  high  treason,  is  seised 
of  a  defeasible  estate  in  tail,  and  hath  at  the 
same  time  a  right  to  an  ancient  entail  which 
is  discontinued,  he  forfeits  both  the  entail  in 
possession,  and  the  right  to  the  old  entail.  643 

s.  25 
A  power  of  revoking  the  uses  of  a  settlement 
may  be  forfeited  by  force  of  the  33  Hen.  8. 
if  the  execution  of  it  require  nothing  but  what 
may  be  as  well  performed  by  any  other  per- 
son as  by  the  party  by  whom  it  was  reserved. 

643.  s.  9.6 
In  what  cases  the  form  of  the  proviso  by  which 
such  a  power  is  reserved,  will  keep  the  for- 
feiture out  of  the  statute.  644 
An  annuity  granted  to  a  man  pro  cotisilio  impen- 
dendo,  is  not  forfeitable  by  these  statutes,    ib. 
Quare,  if  an  office  granted  to  a  man  for  life,  and 
requiring  skill  and  confidence,  be  forfeitable. 

ib. 
If  an  office  be  granted  in  fee,  it  maybe  forfeited 
by  the  common  law.  ib. 

Estates  tail  are  forfeited  by  force  of  the  words 
"  all  interests  of  what  nature  soever^"  in  an 
act  of  parliament.  ib.  s.  28 

The  statutes  of  pnrmunire,  which  give  a  general 
forfeiture  of  all  the  lands  and  tenements  of 
the  offender,  extend  not  to  land  in  entail,  ib. 
A  saving  of  corruption  of  blood  in  a  statute  con- 
cerning felony  doth,  by  necessary  consequence, 
save  the  land  to  the  heir.  ib.  s.  29 

A  saving  of  land  to  the  heir  prevents  corruption 
of  blood  and  loss  of  dower.  ib. 

A  saving  of  the  corruption  of  blood  in  a  statute 
concerning  treason,  doth  not  save  the  land  to 
the  heir.  i'o. 

The  forfeiture  upon  an  attainder  of  -either  trea- 
son or  felony  shall  have  relation  to  the  time 
of  the  offence,  for  avoiding  all  subsequent 
alienation  of  the  lands.  645.  s.  30 

But  as  to  chattels,  the  forfeiture  shall  only  re 
late  to  the  time  of  the  conviction  or fugam 
fecit  found.  ib. 

QucEre,  whether  in  pramunire  the  forfeiture  sha 
relate  to  the  time  of  the  offence,  or  only  to 
that  of  the  judgment.  ib.  s.  31 

The  attainder  as  to  mean  profits,  shall  only  relate 
to  the  time  of  the  attainder.  ih.  s.  32 

Any  one  indicted  or  appealed  of  treason  or  felony 
may  bona  fide  sell  any  of  his  chattels,  real  or 
personal,  for  the  sustenance  of  himself  and 
family,  until  they  are  forfeited.  ib.  s.  33 

The  goods  of  such  a  person  cannot  be  removed 
till  they  are  forfeited.  645.  s.  34 

Whether  the  goods  of  a  person  indicted  may 
be  inventoried,  and  detained  in  custody  before 
the  conviction,  and  till  they  are  forfeited,    ib. 

s.  35 

■Quetre,  where  a  person  is  found  guilty  of  murder 

by  the  coroner's  inquest,  whether  the  coroner 

shall  inquire,  and  value  his  goods,  and  deliver 

them  to  the  township.  646.  s.  36 

The   party's   goods   may  be  appraised  by  the 

sheriff  upon  a  non  est  inventus  returned  to  the 

second  capias.  ib.  37 

But   by  1  Rich.  3.  c.  3.   no  sheriff,  &c.  shall 

seize  the  goods  of  any  person  imprisoned  on 


suspicion  of  felony,  until  such  person  be  cor 
victed,  or  his  goods  forfeited.  646.  s.  3 

This  statute  extends  as  well  to  the  seizure  c 
money  as  to  any  other  chattel.  ib.  s.  3 

The  goods  may  be  seized  as  soon  as  forfeited  b  ^ 
force  of  this  statute.  &c.  ib.  s.  ^ 

Qu(sre,  whether  the  king  takes  the  goods  f 
feited  subject  to  the  debts  of  the  party,  ib.  ( 

At  common  law  it  was  no  plea  for  the  townshi 
that  the  goods  were  delivered  to  a  particula 
person,  and  that  he  had  embezzled  them. 

s. 

But  by  31  Edw.  3.  c.  3.  if  any  man  or  tow 
charged  with  the  goods  of  felons  will  allegi 
in  discharge  of  himself,  another  who  is  charge 
able,  he  shall  be  heard.  i 

In  what  cases  a  wife  shall  lose  her  dower.  (S( 
Dower.)  64 

FORGERY. 

Forgery  is  not  within  the  jurisdiction  of  the  jo!  i 
tices  of  the  peace.  5 

In  what  cases  the  forger  of  writs  and  other  pn 
ceedings  of  courts  may  be  proceeded  again; . 
by  attachment.  2i^ 

The  Court  will  not,  without  special  cause,  r 
move  an  indictment  for  forgery  by  cert ior a 
at  the  prayer  of  the  defendant.  4C 

A  conviction  of  forgery  on  5  Eliz.  c.  14.  is 
good  cause  of  challenge  to  a  juror.  57 

And  quare,  whether  it  is  not  a  good  objection  i  J 
the  competency  of  a  witness.  603.  s.  £  ■ 

A  person  whose  property  is  prejudiced  by 
forgery,  is  no  evidence  to  prove  it  on  an  indi' 
ment  or  information.  6C 

FRACTION. 

Regularly  the  law  makes  no  fraction  of  a  da 

233.  s.  r 
FREEHOLD. 
None  but  freeholders  shall  be  electors  to  th 
office  of  coroner.  7 

FREE  PLEDGE. 

The  nature  of  it.  9 

All  persons  are  bound   to  be  of  some  fran 

pledge.  *' 
FRESH  SUIT. 

If  a  gaoler,  upon  fresh  suit,  retake  a  prisont 
without  losing  sight  of  him,  it  shall  not  h 
construed  an  escape;  but  otherwise  if  he  ki 
hini  in  the  pursuit.  194.  s. 

Restitution  of  goods  in  an  appeal  of  larceny 
the  necessary  consequence  of  making  frej 
suit  after  the  offender.  239.  s.  t 

Anciently  the  party,  to  make  fresh  suit,  ougl 
to  have  raised  the  hue  and  cry.  ib.  s.  b 

Now  if  the  party  be  guilty  of  no  gross  neglect ; 
endeavouring  to  apprehend  the  offender,  it 
sufficient  fresh  suit.  ^  * 

The  fresh  suit  shall  be  inquired  of  by  thejui 
who  try  the  principal  matter.  240.  s.  - 

Upon  the  finding  of  the  fresh  suit  by  such  jur 
the  court  may  award  restitution.  ^ 

How  the  court  may  inquire  of  the  fresh  sui 
and  award  restitution  where  the  appellee 
convicted  by  confession.  * 
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The  inquest  whicli  inquire  of  the  fresh  suit  is  a 
mere  inquest  of  office,  to  satisfy  the  conscience 
of  the  judge.  240.  s.  5 '2 

The  inquest  of  the  fresh  suit  is  in  the  discretion 
of  the  court-  j^ 

GAME. 

See  Certiorari. 

GAOL. 

See  Commitment. 
By  14  Edw.  3.  c.  10.  the  custody  of  goals  is  re- 
joined to  the  office  of  sheriffs.  176.  s.  6 
By  5  Hen.  4.  c.  10.  none  shall  be  imprisoned 
but  in  the  common  gaol.  ib. 
None  can  claim  a  prison  as  a  franchise,  unless 
he  have  also  a  gaol-delivery.                    ib.  s.  7 
By  11  and   12  Will.  3.  c.   19.  justices  of  the 
peace  are  enabled  to  rebuild  and  repair  the 
gaols  at  the  expense  of  the  county. 

ib.  note  in  inarg. 

Every  gaol  in  the  kingdom  is  the  gaol  of  the 

king's  bench.  7.  s.  5 

Xo  person  can  justify  the  detaining  a  prisoner 

without 
177.  s.  9 


in  custody  out  of  the  common 
some  special  cause. 


GAOL-DELIVERY. 
See  Assize.  Oyer. 
The  commission  of  gaol-delivery  is  a  patent,  in 
nature  of  a  letter  from  the  king  to  certain 
persons  appointing  them  his  justices,  or  two 
or  three  of  them,  of  which  number  such  a 
particular  person  is  specially  required  to  be, 
authorising  them  to  deliver  his  gaol  at  a 
particular  place  of  the  prisoners  then  in  it. 

28.  s.  1 
For  this  purpose  it  appoints  them  to  meet  at 

such  a  place,  at  such  a  time,  &c.  where  the 
sheriff  is  commanded  to  bring  the  prisoners,  ib 

'These  commissions  must  be  agreeable  to  ancient 
precedents.  2.  18.  28 

-Justices  of  gaol  delivery  may,  by  the  common 
law,  proceed  upon  any  indictment  of  felony 
or  trespass  found  before  other  justices  against 
any  person  in  the  prison  they  are  commis- 
sioned to  deliver.  28.  s.  2 
By  4  Edw.  3.  c.  2.  in  affirmance  of  the  common 
Jaw,  justices  of  gaol-delivery  may  deliver  the 
gaols  of  persons  indicted  before  justices  of 
the  peace.  ib. 

1  But  justices  of  oyer  and  terminer  can  only  pro- 
ceed against  persons  indicted  before  them- 
selves, ib. 

.  Justices  of  gaol-delivery  have  power  to  take  an 
indictment  themselves.  ib.  s.  3 

•  They  can  only  deliver  the  gaol  by  proclamation 

where  there  is  no  indictment,  and  by  proper 

.'trial  where  there  is  one.  29 

'Contrary  to  some  opinions,  it  is  certain,  that 
justices  of  gaol-delivery  may  deliver  the  gaol 
of  persons  committed  for  high  treason,  ib.  s.  4 
QM(i£re,  whether  justices  of  gaol-delivery  may 
receive  an  appeal  against  accessaries  to  a 
»  felony,  the  principal  to  which  is  in  the  custody 
of  the  gaol  they  are  commissioned  to  deliver. 

29.  225 


Justices  of  gaol-delivery  may  take  an  indictment 
against  one  admitted  to  bail.  29.  (N.  1) 

Justices  of  gaol-delivcry,  on  proclamation,  may 
discharge  all  prisoners  who  are  cither  not  in- 
dicted or  not  prosecuted.  But  this  power 
does  not  extend  either  to  judges  of  oyer  and 
terminer,  or  justices  of  the  peace.        30.  ».  6 

Justices  of  gaol-delivery  may  award  excattion 
against  such  prisoners  as  have  been  outlawed 
for  felony  before  justices  of  the  peace,  ib.  s.  7 

Justices  of  gaol-delivery  have  power  after  tJieir 
commission  is  expired,  either  to  order  the 
execution  or  the  reprieve  of  the  persons  who 
have  been  condemned  before  them.       ib.  s.  8 

They  may  by  the  common  law  punish  those  who 
unduly  let  prisoners  to  bail.  ih.  s.  9 

By  28  Edw.  1.  they  may  award  process  into  a 
foreign  county  against  persons  appealed  before 
them  by  an  approver.  ib.  s.  10 

By  27  Edw.  1.  c.  3.  they  shall  punish  sheriffs  for 
letting  prisoners  to  bail  contrary  to  the  statute 
of  Westminster.     Sed  quare.  ib.  s.  11, 12 

By  4  Edw.  3.  c.  2.  they  shall  punish  sheriffs  and 
gaolers  for  delivering  their  prisoners  on  bail, 
when  they  are  not  bailable.  31.  s.  13 

And  this  punishment,  though  not  expressed,  shall 
be  according  to  the  statute  of  Westminster. 

ib.  s.  14 

By  1  and  2  Phil,  and  Mary,  c.  13.  justices  of 
gaol-delivery  shall  fine  justices  of  the  peace 
and  coroners,  either  as  to  bailing  prisoners, 
or  for  not  taking  their  examination,  or  the 
information  of  the  witnesses,  or  not  reducing 
it  to  writing,  &c.  &c.  &c.  31.  82 

By  4  Edw.  3.  c.  10.  justices  of  gaol-delivery 
shall  punish  sheriffs  and  gaolers  refusing  to 
take  felons  into  their  custody  from  constables 
without  being  paid.  31 

By  1  Edw.  6.  c.  7.  prisoners  convicted  of  treason 
and  capital  felony,  who  shall  be  reprieved  by 
the  justices  of  one  gaol-delivery,  may  have 
judgment  passed  upon  them  by  the  judges  at 
a  subsequent  gaol-delivery.  ib.  s.  17 

This  statute  extends  not  to  convictions  before 
justices  of  oyer  and  terminer.  32.  s.  18 

It  only  extends  to  prisoners  reprieved  before 
judgment,  and  gives  subsequent  commissioners 
no  manner  of  power  over  persons  condemned 
by  former  justices.  ib.  s.  19 

If  a  person  condemned  by  former  justices  plead 
a  pardon  before  their  successors,  they  have 
no  power  to  allow  it.  ib. 

The  manner  in  which  such  a  pardon  must  be 
pleaded.  ib. 

Subsequent  justices  commissioned  by  the  next 
king  to  that  who  commissioned  the  former 
justices,  have  the  same  power  as  if  both  com- 
missions had  been  made  by  the  same  king.  ib. 

An  enumeration  of  sundry  statutes  giving  juris- 
diction to  justices  of  gaol-delivery.      ib.  s.  20 

By  6  Rich.  2.  c.  5.  justices  of  gaol-delivery  shall 
hold  their  sessions  in  the  chief  towns  of  the 
several  counties.  »^.  s.  21 

Justices  of  gaol-delivery  may  bail  any  person 
convicted  before  them  of  homicide  by  misad- 
venture or  in  self-defence.  161 

They   nmy  bail   a   person   convicted   of  man- 
3  D  2  slaughter, 
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slaughter,  who  has  purchased  his  pardon  after 
the  session  is  determined.  161 

So  also  if  a  man  be  convicted  of  manslaughter 
before  them  against  plain  evidence,  they  may 
bail  him  till  the  next  session.  "      ib. 

So  also  they  may  bail  an  appellee  from  day  to 
day,  who  pleads  excommunication  in  disability 
of  the  appellant.  ib. 

Justice  of  gaol-delivery  have  power  to  assign  a 
coroner,  and  therefore  may  take  an  appeal  by 
an  approver.  084.  s.  16 

The  king's  bench  will  never  remove  an  indict- 
ment from  justices  of  gaol-delivery  without 
special  cause.  ^02 

By  34  and  35  Hen.  8.  c.  14.  s.  16.  justices  of 
gaol-delivery  are  authorised  to  write  to  the 
clerk  of  the  peace  for  the  certificate  of  the 
conviction  of  a  defendant,  for  the  purpose  of 
preventing  his  receiving  the  benefit  of  clergy  a 
second  time.  474 

The  justices  of  gaol-delivery  rhay  have  a  panel 
returned  without  any  precept  or  writ,  and  by 
a  bare  award  :  the  reason  of  it.  561 

Justices  of  gaol-delivery  may  order  a  jury  to  be 
returned  immediately  for  the  trial  of  a  prisoner 
arraigned  before  them.  562.  s.  4 


general  issue  by  a  confession,  or  a  former  issi 
found  ag-ainst  him.  533.  s. 

Son  assault  demesne  may  be  given  in  evidence  ( 
the  general  issue  in  an  indictment,  but  not 
an  action.  618.  s.  2C 


GENERAL  WARRANT. 

See  Arrests. 
The  case  of  general  warrants  stated. 


K 


GAOLER. 

See  Habeas  Corpus. 

In  what  cases  gaolers  shall  be  liable  to  an  at- 
tachment. 219.  s.  31 

They  are  punishable  by  the  justices  of  gaol-de- 
livery for  refusing  to  take  the  custody  of  felons 
from  constables,  &c.  31.  s.  16 

GENERAL  ISSUE. 

What  pleas  in  bar  to  an  appeal  are  consistent 
with  the  general  issue.  272.  s.  137 

A  prisoner  who  pleads  in  avoidance  of  an  in- 
dictment taken  contrary  to  11  Hen.  4.  c.  9. 
and  3  Hen.  8.  c.  12.  which  relate  to  the  return 
of  grand  juries,  may  also  plead  the  general 
issue.  299.  s.  26 

The  defendant  to  a  qui  tam  action  or  informa- 
tion cannot  plead  a  special  plea  together  with 
the  general  issue.  383.  s.  62 

A  pardon  sub  pede  sigilli  cannot  be  pleaded  with, 
or  after  the  general  issue,  unless  it  bear  a  date 
subsequent  to  such  issue.  551.  s.  67 

A  defendant  qui  tam  may  take  advantage  on  the 
general  issue,  that  the  offence  arose  in  a  dif- 
ferent county.  375.  s.  32.  386.  s.  70 

A  defendant  qui  tam  cannot  give  a  discharge  by 
a  subsequent  statute,  as  he  may  a  proviso  in 
the  statute  upon  which  he  is  sued,  in  evidence 
on  the  general  issue;  but  he  must  plead  it 
specially.  386.  s.  69 

If  a  suit  be  brought  on  a  penal  statute  after  the 
time  limited,  he  may  take  advantage  of  it  on 
the  general  issue.  378.  s.  45 

In  capital  cases  the  general  issue  may  be  pleaded 
with  any  other  plea,  either  in  bar,  or  in  abate- 
ment, which  is  not  repugnant  to  it,  even  after 
such  plea  is  found  against  the  defendant.  553 

In  what  form  the  general  issue  may  be  joined  in 
criminal  as  well  as  capital  cases.  ib. 

Where  a  defendant  shall  be  estopped  to  plead  the 


GENTLEMAN. 

"  Generosus"  or  "  Armiger,^'  are  either  of  thei 
good  addition  for  the  estate  and  degree  of 
man ;  and  generosa  for  that  of  a  woman. 

262.  s.  11 

Where  an  appeal  describes  a  party  as  gentlerm 

who  is  not  so  either  by  birth  or  reputation, 

will  abate  the  writ.  259.  s.  10 

In  what  cases  scandal  thrown  upon  the  charactf 

of  a  gentleman  was  cognizable  by  the  court  c 

the  constable   and   marshal,  as   a  court  c 

honour.  1 

GRAND  JURY. 

See  Jurors. 


A  grand  jury  are  returned  to  inquire  of  a 
offences  in  general  in  the  county  for  whic 
they  are  returned.  28 

Upon  a  bill  of  indictment  being  preferred  be 
fore  them,  they  must  either  find  billa  vera^  c 
ignoramus  for  the  whole.  28 

If  they  find  a  bill  either  specially  or  conditionall 
it  is  void.  it 

This  relates  only  to  cases  where  they  find  par 
of  the  same  indictment  to  be  true,  and  par 
false,  and  do  not  either  affirm  or  deny  th 
fact  submitted  to  their  inquiry.  2.  (N.  1 

Where  a  bill  contains  two  counts  for  distinc 
offences,  they  may  indorse  billa  vera  as  to  thi 
one,  and  ignoramus  as  to  the  other.  ih 

Of  the  Return  and  Qualification  oi 
Grand  Jurors  29i 

The  grand  jury  must  be  at  least  twelve  in  nuin 
ber,  all  of  the  same  county,  and  returned  b; 
the  sheriff  or  other  proper  officer,  without  am 
nomination,  ib.  s.  It 

Grand  jurors  ought  to  be  freemen  and  liegt 
subjects,  and  not  under  an  attainder  for  trea- 
son or  felony,  nor  villeins,  aliens,  or  outlaws 
whether  for  a  criminal,  or  perhaps  persona! 
matter.  ib- 

Any  person  under  prosecution  may,  before  he  is 
indicted,  challenge  a  grand  juror  as  being  out- 
lawed for  felony,  &c.  a  villein,  or  returned  at 
the  instance  of  the  prosecutor,  or  not  returned 
by  the  proper  officer.  ib- 

But  grand  jurors,  like  all  other  men,  shall  be 
intended  legal  and  honest,  until  the  contrary 
appear.  **• 

One  outlawed  on  an  indictment  of  felony  may 
plead  in  avoidance  of  it,  that  one  of  the  grand 
jury  was  outlawed  for  felony.  296.  s.  18 

It  is  unsettled  at  the  common  law,  whether 
grand  jurors  ought  to  be  freeholders,   ib.  s.  19 

Hale  says,  they  ought  to  be  freeholders,  but  to 
what  value  is  uncertain.  il>-  (^) 

Upon  the  equity  of  the  stat  West.  2.  c.  23.  oid 

men 
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men  above  seventy  years  of  age,  persons  per- 
petually sick,  or  living  out  of  the  county 
sliall  not  be  returned  upon  grand  juries.    29G 

But  such  persons  bein{4  returned  upon  the  grand 
jury,  may  lawfully  serve  on  it  if  they  think 
fit.  16. 

Grand  jurors  in  the  sheriflF's  torn  shall  have  205. 
a  year  freehold,  or  26s.  a-year  copyhold.  297 

By  3  lien.  7.  c.  1.  every  grand  juror' for  the  in- 
quiry of  concealments,  &c.  before  justices  of 
the  peace,  shall  have  40s.  yearly.  ib 

By  S3  Hen.  6.  c.  2.  grand  jurors  in  the  county 
palatine  of  Lancaster  shall  have  5/.  a  year,  ib 

By  28  Edw.  1.  c.  9.  sheriffs  shall  put  those  in 
inquests  as  be  next  neighbours  most  sufficient 
and  least  suspicious.  298.  s.  22 

By  34  Edw.  3.  c.  4.  all  panels  shall  be  made  of 
the  next  people  which  shall  not  be  suspect 
nor  procured.  ib 

Both  these  statutes  extend  to  grand  jurors,     ib 

By  11  Hen.  4.  c.  9.  all  grand  jurors  shall  be  of 
the  king's  lawful  liege  people,  and  returned  by 
the  sheriffs  or  their  bailiffs,  without  any  deno- 
mination. 299.  s.  23 

Upon  this  statute,  a  person  who  is  not  returned, 
but  procures  his  name  to  be  read  among  those 
of  the  grand  jury,  may  be  indicted  and  fined 

ib.  s.  24 

It  is  questioned,  whether  a  coroner's  inquest  is 
within  the  purview  of  this  statute;  but  all 
other  inquests  are  within  it.  i},.  s.  25 

A  person  arraigned  or  outlawed  upon  an  indict- 
meot  taken  by  a  grand  jury,  contrary  to  1 1 
Hen.  4.  may  plead  it  in  avoidance  of  it.  Scd 
guarcy  if  he  has  taken  trial  on  it  without  ex- 
ception, ib.  s.  26,  27 

Ifone  grand  juror  returned  contrary  to  11  Hen.  4. 
join  in  finding  an  indictment,  it  vitiates  the 
whole.  300.  s.  28 

A  prisoner  shall  have  counsel  assigned  to  take 
an  exception  to  an  indictment  found  by  grand 
jurors  returned  contrary  to.l  1  Hen. 4.  ib.  s.  29 

In  objecting  to  an  indictment  for  such  a  defect, 
the  record  must  be  in  court.  ib.  s.  30 

By  3  Hen.  8.  c.  12.  justices  of  gaol-delivery  and 
justices  of  the  peace,  may  reform  the  panel 
of  grand  jurors  returned  by  the  sheriff,  by 
taking  out  and  putting  to  the  names  which  be 
so  injpanelled.  ib. 

Therefore  if  a  grand  juror  who  is  nominated  to 
the  sheriff,  except  by  the  justices  in  pursu- 
ance of  the  above  act,  it  shall  vitiate  the  in- 
dictment he  joins  to  find,  according  to  the 
1 1  Hen.  4.  ib.  s.  33 

No  grand  jurors  can  indict  any  offence  whatso- 

,.  ever  which  doth  not  arise  within  the  limits  of 
the  precincts  for  which  they  are  returned. 

301.  s.  34. 

Whether  a  grand  jury  ougbt  to  find  a  bill  of  in- 
dictment to  be  true  upon  probable  evidence 
only.  354.  notis 

A  person  committed  as  principal,  and  taken  sur- 
reptitiously from  his  confinement  to  give  evi- 
dence before  the  grand  jury  on  a  bill  preferred 
against  his  accomplice,  is  a  competent  evi- 
dence for  that  purpose.  ib. 
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GRAND  SESSIONS. 
An  acquittal  at  the  grand  session  of  Waie*  is 
pleadable  in  bar  to  an  indictroeot  for  the  tame 
offence  in  England.  304.  ^^^ 

GRANT. 

Grant  of  the  goods  of  a  felon  standing  mote 
shall  not  be  delivered  until  good  grant  in  die 
king's  court  proved.  464.  s.  ^0 

Such  goods  will  not  pass  by  a  grant  of  all  felons 
goods,  without  being  specially  named,  ib.  s.  31 

GUARDIAN. 
See  Appeal. 

HABEAS  CORPUS. 

It  is  a  contempt  punishable  by  attachment  for 
an  inferior  court  to  proceed  after  a  kabeas 
corpus  allowed.  qiq,  g.  28 

A  gaoler  is  punishable  by  attachment  for  dis- 
obey ing  writs  of  habeas  corpus.  219.  s.  31 

It  is  no  excuse  for  not  obeying  a  writ  of  habeas 
corpus,  that  the  prisoner  did  not  tender  his 
fees  to  the  gaoler.  ib. 

By  1  and  2  Phil.  &  Mary,  no  habeas  corpus  shall 

be  granted  to  remove  any  prisoner  out  of  gaol 

except  signed  by  the  hand  of  chief  justice, 

S^c.  403.  s.  35 

HAMLET. 

Whether  a  visne  may  come  from  a  hamlet.  255 

HEADBOROUGH. 
See  Constable. 

HEIR. 
See  Appeal. 

HERALDS. 

See  Constable  and  Madshal. 

HIGH  CONSTABLE. 

See  Constable. 

HIGHWAY. 

See  CERTioRARt.     Sheriff's  Torn. 

HIGHWAYMAN. 

See  Robbery. 
The  reward  for  apprehending  and  convicting  a 
highwayman.  126 

Taken  aw-^ay  by  58  G.  3.  c.  70.  ib, 

HOMICIDE. 
See  Bail. 
A  person  arrested  upon  light  suspicion  of  homi- 
cide may  be  bailed  by  a  justice  of  the  peace. 

148.  s.  34 

Excusable  homicide  not  bailable  by  justices  of 

the  peace.  id. 

In  what  cases  persons  committed  for  homicide 

are  not  replevisable,  147  to  155 

In  w  hat  case  a  prisoner  acquitted  of  homicide 

may  be  remitted  to  prison,  or  bailed.  147 

What  fee  is  due  to  a  coroner  for  taking  an  in- 

(luest  of  homicide.  86 

IIOMJNE 
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HOMINE  REPLEGIANDO. 

See  Bail. 

HONOUR. 

See  Constable  and  Marshal. 

HORSE  STEALERS. 

By  1  Edw.  6.  c,  12.  no  person  convicted  of  fe- 
lonious stealing  of  horses,  geldings,  or  mares, 
shall  be  admitted  to  clergy.  478.  s.  34 

By  2  &  3  Edw.  6.  c.  33.  (the  above  statute  being 
plurally  expressed),  stealing  one  horse,  geld- 
ing, or  mare,  shall  be  put  from  clergy  in  the 
same  manner  as  stealing  of  two,  &c.  480 

By  31  Eliz.  c.  12.  accessaries  both  before  and 
after  the  fact  in  horse-stealing  are  put  from 

•    clergy.  486.  s.  63 

By  10  and  11  Will.  3.  c.  23.  if  any  horse-stealer, 
being  out  of  prison,  shall  discover  two  or  more 
who  had  then  been  guilty  of  horse-stealing 
and  cause  them  to  be  convicted,  he  shall  be 
entitled  to  a  pardon.  531 

HOSTLER. 

**  Hostler'^  is  a  good  addition,  as  coming  pro- 
perly under  the  notion  of  a  mystery;  but  he 
may  be  sued  by  the  addition  of  "  labourer" 

263.  s.  118 
HOUR. 

Omitting  the  hour  in  the  count  in  an  appeal  is 
not  fatal ;  but  it  is  safest  to  insert  it.  252.  s.  87 

If  the  hour  as  well  as  day  be  set  forth  in  alleging 
the  offence  of  the  principal,  it  is  fatal  to  men- 
tion the  day  only  in  describing  the  offence  of 
the  accessary.  253 

It  is  sufficient  to  say  the  fact  was  done  about 
such  an  hour;  and  a  mistake  of  the  hour  will 
not  be  material  upon  evidence.  ib. 

HOUSE. 

By  12  Ann.  c.  7.  whoever  shall  feloniously  steal 
money  or  goods  to  the  value  of  40s.  out  of  any 
dwelling-house,  or  out-house  thereunto  be- 
longing, shall  be  debarred  from  the  benefit  of 
clergy.  487.  s.  66 

This  act  shall  not  extend  to  apprentices  under 
the  age  of  fifteen  years.  ib.  s.  67 

Persons  outlawed,  and  accessaries,  are  not 
within  this  statute.  ib.  s.  68 

HOUSEBREAKING. 
See  Robbery. 

By  1  Edw.  6.  c.  12.  no  person  convicted  of  break- 
ing any  house,  any  person  being  therein  and 
put  in  fear,  shall  be  admitted  to  clei^y. 

478.  s.  34 

This  statute  extends  both  to  indictments  and 
appeals.  479.  s.  35 

It  doth  not  exclude  those  who  challenge  more 
than  twenty.  ib.  s.  36 

Sed  guarCf  if  those  who  challenge  more  than 
twenty  are  not  included  in  the  word  "  con- 
victed." ib.  note  in  margin 

This  statute  omits  accessaries.  ib.  s.  37 

The  breaking  of  the  house  must  be  sucb  as  the 
law  construes  to  be  felonious.  480.  s.  40 


By  3  and  4  Will,  and  Mary,  c.  9.  housebreakers 
who  challenge  more  than  twenty  are  ousted  of 
clergy  upon  an  indictment,  whether  in  the 
same  or  a  different  county.  492.  s.  87 

By  4  &  5  Ph.  and  Mary,  c.  4.  accessaries  before 
to  such  breaking,  if  accompanied  with  steal- 
ing in  a  dwelling-house,  are  ousted  of  their 
clergy  in  all  cases.  ib. 

No  breaking  is  within  the  1  Edw.  6.  which  does 
not  amount  to  an  actual  breaking  of  an  house, 
or  of  some  part  of  it,  as  of  a  cupboard,  &c. 
fixed  to  the  freehold,  and  therefore  the  break- 
ing a  trunk,  &c.  is  not  within  the  statute,  &.c. 

493.  s.  88 

By  39  Eliz.  c.  15.  whoever  shall  be  found  guilty 
of  feloniously  taking  away  in  the  day-time  any 
goods  to  the  value  of  five  shillings  in  any 
dwelling  house  or  out-house,  &c.  shall  not  be 
admitted  to  clergy,  though  no  person  be  with- 
in the  same  at  the  time.  495.  s.  95 

This  statute  shall  only  extend  to  such  a  taking 
as  is  accompanied  with  a  felonious  breaking. 

ib.  s.  96 

A  chamber  in  an  inn  of  court  is  a  house  within 
the  intent  of  this  statute;  but  a  lodging  in 
Whitehall  or  Somerset- House  is  not.     ib.  s.  97 

No  accessary  is  ousted  of  his  clergy  by  this  sta- 
tute, ib.  s.  98 

Nor  is  an  aider  or  abettor  ousted,  unless  it  ap- 
pear that  he  was  actually  within  the  house,  ib. 

By  3  &  4  Will,  and  Mary,  c.  9.  whoever  shall 
aid  and  abet  another  to  break  any  dwelling- 
house,  shop,  warehouse,  &c.  and  shall  felo- 
niously take  to  the  value  of  five  shillings,  shall 
be  excluded  from  clergy.  ib.  s.  99 

An  assistant,  or  an  accessary  before,  to  such  a 
felony  in  an  out-house,  not  being  a  shop  or 
warehouse,  &c.  without  entering  it,  is  still  en- 
titled to  clergy.  496.  s.  100. 101 

But  all  principals  in  any  felony  within  39  Eliz. 
c.  15.  are  excluded,  whether  in  the  same  or  a 
different  county.  497.  s.  102 

HOUSE  OF  CORRECTION. 

By  6  Geo.  1.  c.  19.  justices  of  the  peace  may 
commit  vagrants  and  other  offenders  charged 
with  small  offences,  either  to  the  common 
gaol  or  house  of  correction,  as  they  shall  think 
proper.  117 

By  5  Ann.  c.  6.  persons  convicted  of  larceny, 
who  are  liable  to  be  burnt  in  the  hand,  may 
be  committed  to  the  house  of  correction  for 
not  less  than  six  months,  nor  more  than  two 
years,  &c.  506 

By  19  Geo.  3.  c.  74.  a  further  punishment  in- 
'flicted.  507 

HUSBAND  AND  WIFE. 

What  lands  shall  be  forfeited  by  attainder  of  the 
husband,  which  he  holds  in  right  of  his  wife. 

638 
In  what  cases   dower   shall  be   forfeited.   (See 
Dower.)  647.  s.  42 

In  what  cases  they  may  or  may  not  give  evi- 
dence against  each  other.  600 
^                                                HUE 
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HUE  AND  CRY. 

The  sheriff  in  his  torn  may  inquire  of  all  those 
who  shall  levy  hue  and  crj'  without  cause,  or 
shall  neglect  to  levy  it  where  they  ought. 
_.  106,  s.  58 

Private  persons  are  justified  to  apprehend  offen- 
ders  upon  a  hue  and  cry  levied  against  them. 
„  ,         .      ,  118.  S.14 

Hue  and  cry  is  the  pursuit  of  an  offender  from 
town  to  town  till  he  is  taken.  115.  s.  5 

All  who  are  present  when  a  felony  is  committed, 
or  a   dangerous    wound  is  given,  are  bound 
u     u^  common  law  and  by  statute,  to  raise 
the  hue  and  cry  against  the  offenders   who 
escape.  jj 

A  man  may  lawfully  raise  it  against  one  who 
sets  upon  him  in  the  highway  to  rob  him.    ib. 
By  13  Edw.  1.  c.  4.  hue  and  cry  shall  be  levied 
upon  a  stranger  who  shall  not  obey  the  arrest 
ot  the  watch  in  the  night  time.  ib. 

By  21  Edw.  1.  s.  2.  it  may  be  raised  against 
trespassers  in  parks.  ib. 

To  levy  hue  and  cry  without  cause  is  considered 
as  a  disturbance  of  the  public  peace.  ib. 

The  manner  in  which  the  hue  and  cry  shall  be 
levied.  ib,  s.  6 

■  By  the  statutes  of  Winton,  if  the  country  will 
not  answer  for  the  bodies  of  such  as  commit 
robberies  and  felonies  within  forty  days,  by 
levying  the  hue  and  cry,  the  inhabitants 
where  the  offence  was  committed,  shall  be 
answerable,  &c.  116 

But  to  make  the  country  liable,  the  robbery  must 
be  open  and  violent,  and  not  done  in  any 
house.  ib.  (N) 

But  it  is  not  necessary  that  it  should  be  done  in 
the  public  highway;  if  committed  in  a  coppice 
it  is  suflScient.  ib. 

By  27  Eliz.  c.  18.  the  inhabitants  of  every  hun- 
dred where  the  offence  shall  be  committed 
shall  pay  half  the  damages  recovered  against 
the  hundred  for  neglecting  hue  and  cry.  ib. 
No  hue  and  cry  shall  be  deemed  sufficient,  un- 
less made  both  with  horsemen  and  footmen,  ib. 
No  person  robbed  shall  maintain  any  action 
upon  these  statutes,  unless  he  give  immediate 
intelligence,  and  within  twenty  days  before 
the  action  be  examined  before  a  magistrate, 
&c.  ib. 

By  8  Geo.  2.  c.  16.  the  person  robbed  must  also 
give  notice  to  a  constable  near  the  place,  de- 
scribing the  particulars  of  the  robbery,  &c. 
&c.  ib. 

No  hundred  shall  be  chargeable,  if  the  felons  be 
apprehended  within  forty  days  after  notice, 
&c.  in  the  Gazette.  117 

By  22  Geo.  2.  c.  24.  no  person  shall  recover 
more  than  200/.  unless  two  persons  are  in 
company  at  the  time  of  the  robbery.  ib. 

Nor  by  30  Geo.  2.  c.  3.  and  4  Geo.  3.  c.  2.  un- 
less three  persons  be  together,  if  the  plaintiff 
is  receiver  of  the  land-tax.  ib. 

Those  who  are  taken  upon  a  hue  and  cry  are 
irreplevisable  by  the  statute  of  Westminster. 

151.  s.  41 


HUNDRED. 
Sec  Escape.    Hue  and  Cry. 

HUSBAND  AND  WIFE. 

A  feTtie  covert  being  appealed  without  the  hus- 
band cannot  have  damages  on  her  acquittal ; 
sed  quare.  278.  ».  149 

A  conspiracy  may  be  sustained  at  conmion  law 
by  husband  and  wife,  for  a  malicious  appeal 
against  the  wife  only.  279 

If  a  husband  and  wife  are  appealed  and  acquits 
ted,  they  shall  have  a  joint  judgment  for  the 
damage  to  the  wife,  and  shall  nave  s>eparatc 
executions  for  their  sevend  dsjnages.         270 

An  appeal  lies  against  a  Jane  covert  without 
takmg  notice  of  the  husband.  238.  s.  46 

But  a  wife  cannot  bring  an  appeal  without  her 
husband.  244 

In  an  appeal,  the  addition  of  the  place  of  habita- 
tion of  a  wife  is  sufiiciently  shewn  by  shewing 
that  of  the  husband.  264 

IDENTITATE  NOMINIS. 

To  reverse  an  outlawry  upon  an  indictment  for 
a  variance  in  the  name  of  the  defendant,  be- 
tween the  record  and  the  process,  the  diver- 
sity must  be  shewn  by  the  wnt  identitate  nomi- 
nis.  654 

IDEOT. 
See  Appeal.    Approver. 

JEOFAILS. 

The  statutes  of  jeofails  do  not  extend  to  cri- 
minal prosecution.  336 

By  9  Ann.  c.  20.  they  shall  extend  to  informa- 
tions in  the  nature  of  quo  zixirranto.  364 

IMPARLANCE. 
Where  an  appeal  may  be  abated  before  and 
after  imparlance.  259.  8. 102 

IMPEACHMENT. 
Sec  Trial  by  Peers. 

A  lord  committed  by  the  house  of  lords  on  an 
impeachment  of  treason,  and  afterwards  par- 
doned, cannot  be  discharged  by  the  court  of 
king's  bench.  Sed  quare,  if  the  court  may  not 
bail,  especially  if  no  parliament  be  sitting.  166 

By  12  &  13  Will.  3.  c.  2.  no  pardon  under  the 
great  seal  shall  be  pleaded  to  an  impeach- 
ment by  the  commons  in  parliament.         547 

But  after  the  impeachment  is  tried,  the  offender 
may  be  pardoned.  ib. 

The  necessity  of  making  a  high  steward  for  the 
trial  of  an  impeachment  for  high  treason,  has 
been  denied  by  the  house  of  commons. 

581.  s.  1.  note  in  marg. 

IMPRISONMENT. 
See  Commitment.    Arrest.    Habeas  Corpus, 

INCENDIARIES. 

See  Arson. 

INDICTMENT. 

An  indictment  is  an  accusation  at  the  suit  of 
the  king,  found  to  be  true  by  the  oaths  of 

twelve 
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twelve  men  of  the  county,  returned  to  inquire 
of  all  offences  therein  committed.  287 

The  difference  between  an  indictment  and  a 
presentment  and  inquisition.  ib. 

A  grand  jury  must  either  find  billa  vera^  or  ig- 
noramus for  the  whole,  or  the  finding  is  void. 

288.  s.  2 

So  also,  if  they  indorse  a  bill  conditionally,  or 
true  as  to  a  different  crime  than  that  which 
the  indictment  charges,  it  is  void.  ib. 

But  where  the  bill  consists  of  two  distinct 
counts,  as  riot  and  assault^  they  may  indorse 
hilla  -cei^a  as  to  the  one,  and  ignoramus  as  to 
the  other.  ih.  (N.  1) 

An  indictment  is  so  far  the  king's  suit,  that  the 
party  who  prosecutes  it  is  a  good  witness  to 
prove  it,  ib.  s.  3 

No  damages  can  be  given  upon  an  indictment 
even  if  the  king  were,  by  his  commission  to 
any  new  court,  so  to  direct.  ih. 

But  if  a  statute  expressly  direct  that  a  party 
shall  recover  damages  by  indictment,  they 
may  be  so  recovered ;  otherwise  they  ought 
to  be  sued  for  in  an  action  on  the  statute.  288 

The  king's  bench,  by  virtue  of  a  privy  seal,  may 
give  to  a  prosecutor  the  third  part  of  a  fine 
assessed  on  a  criminal  prosecution.  ib. 

And  to  induce  defendants  to  pay  prosecutors 
their  costs,  it  is  the  practice  to  intimate  an 
inclination  to  mitigate  the  fine  to  the  king.  289 

All  crimes  of  a  public  nature,  all  disturbances 
of  the  peace,  all  oppressions,  and  all  misde- 
meanours of  a  public  evil  example  against  the 
common  law,  may  be  indicted.  ib.  s.  4 

No  injuries  of  a  private  nature,  unless  they  some 
way  concern  the  king,  can  become  the  sub- 
ject of  indictment,  ib. 

Wherever  a  statute  prohibits  a  matter  of  public 
grievance,  or  commands  a  matter  of  public 
convei\ience,  an  offender  is  punishable  both 
by  action  and  indictment,  unless  such  a  mode 
of  proceeding  is  expressly  excluded.  ib. 

Quare,  if  the  offender  has,  in  an  action,  been 
fined  to  the  kiiig,  whether  he  can  afterwards 
be  indicted  for  the  same  offence.  ib. 

No  offence  against  a  statute  of  a  private  nature 
will  bear  an  indictment.  ib. 

Instances  of  injuries  which  are  not  indictable. 

ib.  (N.  1) 

Where  a  new  offence,  not  prohibited  by  the 
common  law,  is  created  by  statute,  and  a  par- 
ticular manner  of  proceeding  appointed,  but 
no  mention  made  of  indictment,  no  indict- 
ment can  be  maintained  on  such  statute. 

290.  (N.  2) 

But  if  such  a  statute  give  a  recovery  by  action, 
bill, plaint,  information,  orotherwisCj  then  it  au- 
thorises a  proceeding  by  way  of  indictment.  290 

W^here  a  statute  adds  a  further  penalty  to  an  of- 
fence prohibited  by  the  common  law,  the 
offender  may  still  be  indicted  as  at  common 
law.  ib. 

If  such  an  indictment  conclude  contra  formam 
statuti,  and  cannot  be  ,made  good  upon  the 
statute,  it  may  be  maintained  as  an  indict- 
ment at  common  law.  ib. 

Where  new  created  offences  are  prohibited  by  a 


general  prohibitory  clause,  an  indictment  will 
lie ;  but  not  if  the  clause  be  particular,  auc 
specific  remedies  are  appointed.      290.  (N. 

Where  a  new  offence  is  created,  an  indictme 
will  lie  on  a  substantive  prohibitory    clause, 
although  there  be  afterwards  a  particular  pro- 
vision and  remedy  given.  ih. 

An  indictment  will  not  lie  where  a  statute  creat- 
ing a  new  offence  is  not  prohibitory,  but  onl^/ 
inflicts  the  forfeiture  and  specifies  the  remedy. 

ih. 

Where  the  offence  was  punishable  before  the 
statute,  the  particular  remedy  given  in  it  is 
cumulative:  but  where  the  offence  was  not 
punishable  at  common  law,  the  particular  re- 
medy given  must  be  pursued.  ib. 

Where  Indictment  is  unnecessary.         290 

Anciently  a  person  taken  upon  immediate  pur- 
suit, with  the  property  stolen  upon  him,  might 
be  brought  into  court,  and  tried  without  in- 
dictment, ib.  s.  5 

But  by  25  Eliz.  c.  4.  &c.  proceedings  upon  the 
mainorore  are  wholly  taken  away.    291.  (N.  6) 

In  trespass  for  goods  in  the  king's  bench,  if  the 
jury  find  they  were  stolen,  the  defendant  may 
be  tried,  on  such  finding,  for  the  felony  witlir 
out  indictment.  ih. 

But  such  a  finding,  except  in  a  court  of  criminal 
jurisdiction,  has  no  effect.  ih. 

Even  in  the  king's  bench,  on  an  indictment,  if 
the  jury  find  that  some  other  than  the  de- 
fendant did  the  fact,  yet  that  other  cannot  be 
tried  on  such  finding  without  being  first  in- 
dicted. .  *t' 

But  it  is  otherwise  on  the  finding  of  a  coroner's 
inquest.  ib' 

A  verdict  upon  a  declaration  for  a  misdemeart- 
our  in  a  proper  court,  will  serve  for  an  indict- 
ment against  the  persons  found  guilty  by  it.  ib. 

Where  a  person  may  be  tried  without  indict- 
ment upon  an  appeal  not  prosecuted. 

291.  s.  7  to  J 

Whether  one  may  be  tried  at  the  suit  of  the 
king  for  a  capital  ofience  upon  the  sheriff's 
return  without  any  indictment.        ,294.  s.  14 

A  man  may  be  arraigned  upon  an  indictment 
while  an  appeal  is  depending.  ib.  s.  15 

Who  may  be  indictors,  and  in  what  manner  they 
are  to  be  returned  {See  Grand  Jury).      295 

Within  what  place  the  offences  inquired  of  by 
the  grand  jury  must  arise  {See  Grand  Jury). 

If  it  doth  not  appear  by  an  indictment  that  the 
offence  arose  within  the  county,  or  riding,  or 
other  special  division  or  precinct  for  vvhichthe 
jury  which  found  it  was  returned,  it  is  erro- 
neous. 301 

A  fortiori,  if  it  appear  that  the  offence  were  in  a 
different  county  than  that  for  which  the  grand 
jury  are  returned.  *''• 

QucEre,  if  the  finding  of  collateral  matter,  ex- 
pressly alleged  in  the  indictment  to  have  hap- 
pened in  a  different  county,  is  not  void.      ib. 

In  what  manner  the  county  and  place  in  which 
the  offence  arose  must  be  expressed  in  the  in- 
dictment. **• 

If  upon  not  guilty  pleaded  it  shall  appear  that 
the  offence   was   committed    in    a   different 

county 
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county  from  that  in  which  the  indictment  was 
found,  the  defendant  shall  be  acquitted. 

301.  s.  35 

By  the  common  law,  if  a  man  had  died  in  olie 
county  of  a  stroke  received  in  another,  he 
could  not  be  indicted  in  either.        302.  s.  3G 

But  by  2  &  3  Edw.  6.  c.  24.  whera^^any  person 
shall  be  stricken  or  poisoned  in  one  county, 
and  die  of  the  same  in  another,  an  indictment 
may  be  found  in  the  county  where  the  death 
shall  happen.  (b. 

So  if  a  fact  done  in  one  county  prove  a  nuisance 
in  another,  it  may  be  indicted  in  either.  i&.s.37 

If  one  guilty  of  larceny  in  one  county  carry  the 
goods  stolen  into  another,  he  may  be  indicted 
in  either.  ib.  s.  33 

If  a  man  marry  two  wives,  the  first  in  a  foreign 
country,  and  the  second  in  England,  he  may 
be  indicted  in  England.  303.  s.  39 

If  a  woman  be  taken  by  force  in  one  county, 
and  carried  into  another,  and  there  married, 
the  offender  may  be  indicted  and  tried  in  the 
second  county.  ib.  s.  40 

But  if  a  record  be  stolen  or  avoided,  &c.  partly 
in  one  county  and  partly  in  another,  he  can- 
not be  indicted  for  the  felony/  in  either. 

ib.  s.  40 
I  By  26  Hen.  8.  c.  6.  oflFences  committed  in  Wales 
may  be  inquired  of  in  the  next  English  county 
where  the  king's  writ  runneth.  304 

iBy  28  Hen.  8.  c.  15.  treasons  and  felonies  com- 
mitted upon  the  sea  shall  be  inquired  of  in 
such  places  as  shall  be  limited  by  the  king's 
commission,  in  like  manner  as  if  done  upon 
land.  ib.  s.  43 

iBut  this  statute  extends  not  to  offences  done  in 

creeks,  &c.  within  the  body  of  a  county 

I  ib.  s.  44 

IBy  11  &  12  Will.  3.  c.  7.  accessaries  before  and 

after  to  piracy,  shall  be  inquired  of  according 

to  28  Hen.  8.  c.  15.  305 

IBy  1  Geo.  4,  c.90.  off*ences  against  the  43Geo.  3. 

c.  58.  when  committed  at  sea,  shall  be  tried 

'      under  the  Stat,  of  Hen,  8.  305 

By  8  Geo.  1.  c.  24.  persons  deemed  accessaries 
by  11  &  12  Will.  3.  c.  7.  shall  be  proceeded 
against  as  principals.  306 

All  piracies  and  felonies  upon  the  sea  may  be 

i     inquired  of  upon  the  land,  or  tried  at  sea,  &c. 
ib.  s.  47 
'Ancient  opinions,  how  high  treason  done  out  of 
the  realm  was  to  be  indicted.  ib.  s.  48 

.'By  35  Hen.  8.  c.  2.  all  treasons  committed  out 
of  the  re-alm  shall  be  inquired  of  by  the  king's 
bench,  or  in  any  county  by  the  king's  com- 
mission, ib.  s.  49 
If  the  king's  bench,  or  tlie  king's  commissioner, 
remove  into  a  different  county  from  that  in 
which  the  indictment  is  found,  the  jury  shall 
come  from  the  first  county.  307 
How  the  commissioners  and  county  for  such 
trials  are  well  assigned.                         ib.  s.  51 
Whether  treasons  committed  in  Ireland  by  a 
peer  may  be  tried  in  England                ib.  s.  52 
By  2  &  3  Edw.  6.  c.  24.  accessary  in  one  county 
to  a  felony  in  another,  may  be  tried  in  the 
county  where  the  offender  is  accessary 
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Other  instances  whore  a  jury  may  inquire  of 
offences  committc<l  out  of  their  county. 

300.  (N) 

The  Form  of  the  U< ..:,  Ikoictment. 

309 
Of  setting  forth  the  fact  as  to  the  principal. 

ib. 

No  periphrasis  will  supply  those  words  of  art 
which  the  law  hath  appropriated  for  a  de- 
scription of  the  offence.  310.  s.  .'»5 

Where  no  technical  words  have  been  adopted, 
the  special  manner  of  the  whole  fact  ought  to 
be  set  forth  with  such  certainty,  that  it  may 
judicially  appear  to  the  court  that  the  indict- 
ors  have  not  gone  upon  insufficient  premises. 

ib.  s.  57. 

An  indictment  for  breaking  prison  without  shew- 
ing the  cause  of  imprisonment  is  bad.  ib. 

An  indictment  for  refusing  to  bo  sworn  consta- 
ble after  legitimo  modo  electij  must  shew  the 
manner  of  the  election.  ib. 

An  indictment  of  burglary  must  have  the  word 
"  noctajiter."  ib. 

An  indictment  for  nuisance  fordoing  that  which, 
in  its  consequences  only,  and  not  in  itself,  is 
so,  must  shew  the  circumstances  which  cause 
the  nuisance.  311 

But  where  the  thing  done  is  in  itself  a  nuisance, 
as  keeping  a  bawdy-house,  &c.  the  particular 
circumstances  are  not  necessary.  ib. 

An  indictment  for  coining  a/cAewy  like  the  king's 
money,  must  shew  what  money :  the  reason 
of  it.  ib. 

An  indictment  for  peijury  not  shewing  in  what 
manner  and  in  what  court  the  fake  oath  was 
taken,  is  insufficient.  ib. 

It  is  necessary,  both  in  indictments  and  appeals 
of  rtjayhem  and  murder,  to  set  forth  particu- 
larly in  what  manner  the  hurt  was  given,     ib. 

An  indictment  for  extortion  colore  officii,  with- 
out shewing  for  what  it  was  extorted,  held 
good .  ib. 

An  indictment  for  procuring,  &c.  must  shew  the 
faJse  tokens.  ^     ift.  (N.  1) 

An  indictment  for  words  against  a  justice,  must 
shew  the  words.  ^        ^      312 

An  indictment  charging  a  man  disjunctively,  is 
void,  as  murdravit  vel  murdrari  causavitj  ^c. 

311.  s.  58 
Every  indictment  must  charge  some  particular 

offence,  or  else  several  offences  particularly, 
and  certainly  expressed,  and  not  with  being 
an  offender  in  general :  the  reason  of  this  rule. 

312.  s.  59 
Instances  in  which,  upon  this  ground,  indict- 
ments have  been  held  too  general  and  insuffi- 
cient. *^' 

Anciently,  indictment  for  conspiracy  in  general 
was  held  good,  and  the  general  charge  of  i>i- 
sidiatores  viarum  et  depopulatores  agrorvm 
ousted  of  clergy;  but  this  is  remedied  by  4 
Hen.  4.  c.  2.  «*• 

But  a  man  may  be  generally  indicted  as  a  com- 
mon barrator ;  but  the  defendant  must  have  a 
note  of  the  facts  intended  to  be  proved  deli- 
vered to  him  previous  to  the  trial.  313 
3  E                                            There 
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Tliere  is  no  need  to  name  any  particular  place 
where  the  defendant  was  a  barrator.  313 

An  indictment  for  barratiy  need  not  conclude  ad 
nocumentum  omnium  ligeorum;  diversorum  is 
sufficient.  ib. 

Quare,  Whether  an  indictment  of  a  common 
scold  may  so  conclude,  or  whether  it  must  be 
ad  commune  nocumentum  ?  ib.  (N) 

An  indictment  against  one  as  a  common  scold 
is  good  without  setting  out  the  particulars,  for 
the  same  reasons  that  such  indictment  of  bar- 
ratry is  good :  the  reason  given.  ib. 
Every  charge  in  an  indictment  must  be  laid  po- 
sitively, and  not  by  way  of  recital,  as  with  a 
guod  cum,  SfC.  and  the  want  of  a  direct  allega- 
tion of  any  thing  material  cannot  be  supplied 
by  intendment.                                        ib.  s.  60 
An  indictment /e/owicc  murdravit  cannot  amount 
to  murder  without  ex  malitia  prcecogitata.    ib. 
An  indictment  of  death  is  bad  without  an  ex- 
press allegation  that  the  deceased  both  received 
and  died  of  the  hurt  laid ;  and  the  want  can- 
not be  supplied  by  any  implication.            314 
An  indictment  for  breaking  prison  must  aver, 
that  a  prisoner  for  felony  did  thereby  escape. 

ib. 
It  is  an  incontrovertible  rule,  "  that  in  an  indict- 
ment nothing  material  shall  be  taken  by  intend- 
ment or  iinplication."  ib. 
But  if,  in  the  first  part  of  an  indictment  of  death, 
the  assault  be  laid  with  malice  prepense,  4c 
there  is  no  need  to  repeat  it  in  the  subsequent 
clause  which  shews  the  giving  of  the  wound 

ib. 
So  also  where  it  states  that  one  was  arrested  by 
virtue  of  a  plaint,  Sec.  the  warrant  shall  be  in- 
tended a  good  warrant.  ib. 
Where  a  warrant  is  alleged  authorising  an  ar- 
rest within  the  liberties  of  London,  and  the 
indictment  lays  the  execution  of  it  in  such  a 
■  parish  and  ward  of  Tendon,  without  saying 
they  are  within  the  liberties,  the  Court  will 
intend  the  parish  and  ward  laid  to  be  within 
the  liberties  of  London.  ib. 
Where  an  indictment  finds  that  the  defendant, 
BEING  so  and  so,  committed  such  a  fact,  it 
shall  be  intended  that  he  was  so  and  so,  with- 
out any  express  allegation  to  that  purpose : 
the  reason  of  it.                                      ib.  s.  61 
But  where  an  indictment  of  forcible  entry  finds 
that  j4.  disseised  B.  of  such  land,  existejis  li- 
berum  tenementum  of  B.  it  is  insufficient;  for 
there  is  no  certain  antecedent  to  which  the 
participle  can  refer.  ib. 
Upon  the  subject  of  nice  exception  to  an  indict- 
ment there  is  no  general  rule.    There  is  a  max- 
im, nimia  subtilitas  injure  reprobatur ;  but 
the  application  of  it  is  in  the  discretion  of  the 
Court.                                                             315 
It  is  a  certain  rule,  that  where  one  material  part 
of  an  indictment  is  repugnant  to  another,  the 
whole  is  void.                                         ib.  s.  63 
If  an  indictment  charge  a  forged  writing  by  which 
A.  was  bound  to  B.  or  that  the  defendant  dis- 
seised I.  S.  of  lands,  when  it  appears  that  I.  S. 
had  no  freehold;  every  such  indictment  is  void 


for  its  manifest  inconsistency  and  repugnancy 

315.  S.6; 
An  indictment  of  death  laying  the  stroke  at  ]a 
and  the  death  at  B.  or  the  stroke  on  the  Is' 
and  the  death  on  the  10th,  and  then  concludi 
that  the  defendant  in  such  manner  murder 
the  party  at  A.  aforesaid,  or  on  the  first  of  ilJ 
aforesaid,  is  repugnant  and  void. 
An  indictment  for  selling  iron  with  false  weigin 
and  measures,  is  inconsistent.  ii 

If  an  indictment  taken  on  the  1 3th  find  that  th< 
defendant  had  been  absent  six  months  fron  ':\ 
church,  from  the  first  of  the  same  month  anc 
year,  it  is  repugnant.  it 

An  indictment  which  charges  any  thing  as  a/e 
lony,  which  appears  to  be  only  a  trespass,  a  ■- 
with  cutting  down  trees,  the  Court  will  no  - 
arraign  the  defendant  on  it.  31  ( 

But  the  Court  will  dispense  with  a  small  impro 
priety  of  expression,  as  for  having  moved  unar, 
acramfani,  when  in  fact  it  was  grass  only  ant 
not  hay.  ib 

Of  setting  forth  the  fact  as  to  the  accessary 

ib.  s.  6;  ' 

A  repugnancy  in  setting  forth  the  offence  of  th. 
accessary  is  equally  fatal  as  in  setting  fortl 
that  of  the  principal.  ib 

If  an  indictment  of  death  which  lays  the  stroki 
on  one  day,  and  the  death  on  a  subsequen 
one,  charge  the  accessary  with  having  abettec 
the  fact  at  the  time  of  the  felony  and  murde 
only,  it  is  insufficient.  ib 

Where  several  are  present  and  abet  a  feet,  ant 
one  only  actually  does  it,  an  indictment  raa^ 
lay  it  generally,  as  done  by  them  all;  or  spe 
cially,  as  done  only  by  one,  and  abetted  b} 
the  rest.  ib 

But  an  indictment  which  barely  charges  a  mar 
with  having  been  present  is  void.  ib 

An  indictment  against  an  accessary  for  receiving 
four  principals  is  naught,  unless  it  says  eos  re- 
ceptavit,  ^c.  ib 

An  indictment  against  a  constable  for  suffering 
the  escape  of  a  person  arrested  for  suspicion 
of  felony,  must  shew  what  the  felony  was,  and 
that  it  was  committed.  ib.  s.  66 

But  an  indictment  for  receiving,  or  suffering  tc 
escape,  persons  whose  guilt  is  upon  record, 
need  only  set  out  such  record  properly.     317 

Quccre,  If  a  man  is  more  bound  to  take  notice  of 
an  attainder  in  his  own  county  than  in  any 
other  ?  ib. 

Qucere,  If  an  indictment  finding  that  J.  S.  scien- 
ter receptavit  such  a  one  being  a  felon,  is 
good  ?  .     ib.  s.  67 

How  AN  Indictment  must  describe  the  Per- 
sons. .  ib. 

An  indictment  that  the  king's  highway  in  such  a 
place  is  in  decay,  through  the  default  of  the 
inhabitants  of  such  a  town,  is  good  without 
naming  any  person  in  certain.  ib. 

No  indictee  can  take  any  advantage  of  a  mis- 
taken surname  in  an  indictment,  as  an  appellee 
may  in  an  appeal.  ib. 

Every  other  misnomer  of  the  defendant,  except 
that  of  the  surname,  and  also  every  defective 

add  ition, 


A  TABLE  OF  PRINCIPAL  MATTERS. 


723 


addition,  are  as  fatal  in  an  indictment  as  an 
appeal.  317.  s.  69 

A  misnomer  of  the  defendant's  name  of  baptism 
may  be  pleaded  in  abatement.  ib. 

The  addition  of"  knight"  instead  of  "  baronet" 
is  pleadable  in  abatement.  318 

If  Garter  king  at  arms  be  not  styled  Garter  in 
an  indictment,  it,  or  the  omission  of  any  other 
name  of  dignity,  is  pleadable  in  abatement,  ib. 
The  omission  of  the  defendant's  name  of  bap- 
tism is,  perhaps,  equally  fatal.  t6. 
Indictments  are  within  1  Hen.  5.  c.  5.  concern- 
ing additions,  and  therefore  the  omission  of 
those  additions  which  that  act  requires  are 
equally  fatal  to  an  indictment  as  an  appeal,  if 
process  of  outlawry  lie  upon  it.           ib.  s.  70 
It  is  a  fatal  fault  to  apply  such  addition  to  the 
name  which  comes  under  the  alias  dictus  only, 
and  not  to  the  first  name.  ib. 
It  is  not  material  whether  any  addition  be  put 
to  the  name  which  comes   under   the  alias 
dictus  or  not.  ib. 
■  It  is  so  great  a  fault  to  put  no  addition  to  the 
first  name,  that  the  ommission  of  it  as  to  one 
defendant  renders  the  indictment  vitious  as 
to  all.  ih. 
iAn  addition  in  English  was  always  as  good  as  in 
Latin.                                                                ib. 
*  Where  several  defendants  have  the  same  ad- 
dition, it  is  safest  to  repeat  it  after  each  of 
their  names.                                                     ib. 
Where  the  son  is  of  the  same  name  and  addition 
with  the  father,  he  ought  to  be  distinguished 
by  some  further  description.                          ib. 
What  is  a  sufficient  addition  of  the  estate,  or 

degree,  or  mystery  {Vide  Appeal). 
:How  the  town,  hamlet,  place,  and  county,  of  the 
defendant,  ought  to  be  added  {Vide  Appeal). 
iln  what  cases  a  defective  addition  may  be  salved 
I  by  the  appearance  and  plea  of  the  defendant 
I     (Fic?e  Appeal.) 

*Hgw  other  Persons    must  be  Described. 

319.  s.  71 
;They  must  be  described  with  convenient  cer- 
tainty, so  as  to  enable  the  Court  to  impose 
j     the  proper  fine ;  and  to  enable  the  defendant 
!      to  make  his  defence,  or  to  plead  the  indict- 
ment in  bar  to  any  subsequent  prosecution,  ib. 
An  indictment  for  taking  divers  sums  of  divers 
persons  for  toll,  without  naming  any  persons 
in  particular,  is  naught.  ib. 

«Where,  in  common  presumption,  it  may  be  very 
difficult,  if  not  impossible,  to  know  the  names 
of  the  persons  referred  to  in  an  indictment,  it 
may  be  good  without  naming  any  of  them :  in- 
stances given.  ib- 
In  many  books  it  is  said,  that  regularly  the  per- 
sons offended,  as  well  as  the  defendant,  ought 
to  be  certainly  described  in  every  indictment. 

320 
An  indictment  for  stealing  quandam  peciam  panni 
Unci  cujusdam  J.  S.  without  adding  de  bonis  et 
catallis,  is  insufficient.  i^. 

Wherever  the  person  injured  is  known  to  the 
jurors,  his  name  ought  to  be  put  into  the  in- 
dictment. }f>- 
\n  indictment  for  an  assault  on  JohUf  parish 


priest  of  D.  in  the  county  of  C.  it  good  with- 
out mentionin  his  surname.  SQO.  s.  72 

Qu^trCf  If  an  indictment  for  a  wrong  done  to  a 
person  well  known  describe  him  only  by  his 
name  of  baptism,  without  some  addition  to 
distinguish  him  from  others  of  the  same  name, 
can  be  good  ?  ib. 

An  indictm6nt  for  stealing  the  goods  tjusdam 
igno/i  is  good.  321 

A  repugnancy  or  absurdity  in  the  description  of 
the  person  injured  will  vitiate  an  indictment; 
as  where  one  is  indicted  for  stealing  bona 
predict.  J.  S.  where  no  J.  5.  was  mentioned 
before.  ib. 

But  if  the  indictment  will  be  good  by  rejecting 
the  words,  they  shall  be  considered  as  sur- 
plusage, ib.  (N.  H) 

If  the  word  "  aforesaid'*  refer  with  eqnal  un- 
certainty to  two  antecedents,  the  indictment 
is  void.  »A. 

It  is  not  necessary,  in  an  indictment  of  death, 
to  allege  that  the  person  killed  was  "  in  the 
peace  of  God  and  of  our  Lord  the  King,  Sfc. 

ib.  8.  73 

How  THE  Thing  must  be  Described,  ib.  s.  74 

No  indictment  can  be  good  which  wants  con- 
venient certainty  of  this  kind.  ib. 

An  indictment  for  forging  a  lease  of  certain  lands, 
without  naming  some  one  certain  parcel,  is 
insufficient.  t6. 

An  indictment  for  stealing  the  goods  and  chattels 
of  J.  S.  without  any  farther  description  of 
them,  is  void  for  uncertainty.  ib. 

An  indictment  for  trespass  in  two  closes  of 
meadow  or  pasture  ;  or  for  diverting  quandam 
partem  aqu(c  running  from  such  a  place  to 
such  a  place ;  or  for  engrossing  magnam  quan- 
titatem  straminis  et  feni,  or  dirversos  cumulos 
tritici,&LC.  &c.  &c.  without  shewing  how  much 
of  each,  is  void  for  uncertainty.  ib. 

The  case  of  the  King  v.  Wetwang  impeached. 

322 

If  an  indictment  be  uncertain  as  to  some  par- 
ticulars only,  and  certain  as  to  the  rest,  it  is 
void  only  as  to  those  which  are  uncertainly 
expressed,  and  good  as  to  the  residue.  ib. 

Whether  an  indictment  of  larceny  be  good 
without  expressing  to  whom  the  property 
belonged,  if  it  he  for  a  living  thing,  &c.       ib. 

It  seems  questionable,  whether  the  price  of  the 
goods  be  otherwise  necessary  in  an  indictment 
of  trespass  than  to  aggravate  the  fine;  or  in 
an  indictment  of  larceny,  other  than  to  shew 
the  offence  amounted  to  grand  larceny.     323 

How  an  Indictment  must  state  Time  and 
Place.  «*. 

By  the  stat.  56  Geo.  3.  c.  73.  property  stolen 
from  mines  may  be  laid  to  be  the  property  of 
A.  B.  and  others  his  partners,  and  by  1  and 
2  Geo.  4.  c.  102.  this  provision  is  extended 
to  the  property  of  all  partners.  323.  (N) 

It  is  not  necessary  to  mention  the  hour  in  an 
indictment.  354.  s.  76 

But  no  indictment  whatsoever  can  be  good  with- 
out precisely  shewing  a  certain  year  and  day 
of  the  material  facts  alleged  in  it.  i6.  s.  77 
3  E.  2  and 
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The  sheriflTs  return  of  a  rescous  is  bad  without 
shewing  the  year  and  day,  both  of  the  arrest 
and  rescous,  because  it  is  in  lieu  of  an  indict- 
ment. 324.  s.  77 

An  indictment  which  lays  the  offence  on  an  un- 
certain or  impossible  day,  is  void;  as  where  it 
lays  it  on  a  future  day;  or  lays  one  and  the 
same  offence  on  different  days ;  or  lays  it  on 
such  a  day  that  makes  the  indictment  repug- 
nant, ib. 

No  defect  of  this  kind  can  be  helped  by  verdict. 

ib. 

An  indictment  of  death  laying  the  assault  at  a 
certain  time  and  place,  is  not  sufficient  with- 
out repeating  the  time  and  place  in  the  clause 
of  the  stroke.  ib. 

An  indictment  of  death  ought  as  well  to  set 
forth  the  year  and  day  of  the  death  as  of  the 
stroke,  &c.  ib. 

The  words  adtunc  et  ibidem  in  the  subsequent 
clauses  of  an  indictment  are  of  the  same  effect 
as  if  the  year  and  day  mentioned  in  the  former 
part  had  been  expressly  repeated.     325.  s.  78 

An  indictment  laying  the  offence  on  the  Thursday 
after  the  day  of  Pentecost  or  Utus  of  Easter 
in  such  a  year,  is  good  :  the  reason  of  it.    ib. 

Where  an  indictnaent  charges  a  man  with  a  bare 
omission,  as  the  not  securing  such  a  ditch,  no 
time  need  be  shewn.  s.  79 

The  year  of  the  king  may  be  dispensed  with  if 
the  very  year  be  otherwise  sufficiently  shewn. 

s.  80 

A  mistake  in  not  laying  an  offence  on  the  very 
same  day  on  which  it  is  afterwards  proved 
upon  the  trial,  is  not  material  upon  evidence. 

ib.  S.81 

If  an  indictment  cliarge  a  man  with  having  done 
such  a  nuisance  on  such  a  day  and  year,  &c. 
and  on  divers  other  days,  it  is  void  only  as  to 
the  fact  on  those  days  which  are  uncertainly 
alleged.  ib.  s.  82. 

An  indictment  charging  a  man  generally  with 
several  offences  at  several  times,  without  lay- 
ing any  one  of  them  on  a  certain  day,  is  void.  ib. 

The  particular  reason  of  this  rule  in  extortion. 

ib.(N.2.) 

A  conviction  of  deerstealing,  setting  forth  the 
offence  between  8  and  12  July,  &c.  is  suffi- 
cient, ib. 

How  THE  Indictment  MUST  shew  the  Place. 

ib.  s.  83 

No  indictment  can  be  good  without  expressly 
shewing  some  place  wherein  the  offence  was 
committed,  which  must  appear  to  be  within 
the  jurisdiction  of  the  court,  and  be  free  from 
all  repugnance.  326 

Instances  of  repugnance  in  alleging  the  place,  ib. 

There  is  no  need,  in  an  indictment  on  a  statute 
setting  forth  the  description  which  brings  the 
defendant  within  the  purview  of  it  to  set  forth 
any  place  where  those  things  happened.       ib. 

Where  a  statute  makes  it  high  treason  for  a 
person  born  within  the  realm,  and  in  popish 
orders,  to  come  into  or  remain  in  the  kitigdora, 
there  is  no  need  to  shew  in  the  indictmeiit 
where  he  was  born.  ib. 

A  mistake  of  the  place  in  which  the  offence  is 


laid  will  not  be  material  upon  not  goilty,  i 
the  fact  be  proved  at  some  other  place  in  th( 
same  county.  32( 

But  if  there  be  no  such  place  within  the  counts 
as  that  laid  in  the  indictment,  all  process  oi 
such  an  indictment  is  made  void  by  statute,  ib 

Where  an  Indictment  is  vitiated  by  falsi 
^yoIlDS.  327.  s.  8( 

An  indictment  shall  not  be  quashed  for  any  falsf 
concord  between  the  substantive  and  the  ad- 
jective, ib 

An  indictment  against  two  or  more,  laying  the 
fact  charged  against  them  in  the  singulai 
number,  is  insufficient:  the  probable  reasor 
of  it.  32f 

Such  a  defect  cannot  be  amended.  ib 

Where  an  indictment  lays  the  fact  in  the  plura 
number  against  two,  and  it  is  found  billa  ven 
as  to  one  only,  it  is  good.  ih 

The  word  solvet  instead  of  solvat  is  not  fatal,  ib 

Formerly  an  indictment  wholly  in  English,  wa; 
void  by  36  Edw.  3.  c.  15.  But  by  4  Geo.  2 
c.  26.  and  6  Geo.  2.  c.  14.  all  proceedings 
shall  now  be  in  English,  &c.  except  terms  ol 
art,  &c.  3SC 

Instances  where  a  word  which  is  not  Latir. 
would  have  vitiated  an  indictment,      ib.  s.  8? 

Nothing  that  can  be  rejected  as  surplus  anc 
immaterial  shall  vitiate  an  indictment.         ib 

What  faults,  while  indictments  were  in  Latin 
were  holpen  by  an  Anglice.  330 

Where  the  offence  indicted  may  be  laid 
JOINTLY,  and  where  severally.  331.  s.  89 

If  an  offence  wholly  arise  from  any  such  joint 
act,  which  in  itself  is  criminal,  without  regard 
to  any  particular  personal  default  in  the  de- 
fendant, the  indictment  may  either  charge  the 
defendants  jointly  and  severally,  or  jointly 
only.  ib. 

Instances  in  which  indictments  may  be  joint  or 
several.  ib. 

Though  the  words  of  an  indictment  purport  only 
a  joint  charge,  yet  some  of  the  defendants 
may  be  acquitted  and  others  convicted ;  for 
the  law  looks  on  the  charge  as  several  against 
each.  ij). 

But  where  the  offence  doth  not  wholly  arise  from 
the  joint  act  of  all  the  defendants,  but  from 
such  act  joined  with  some  personal  and  par- 
ticular defect  or  omission  of  each,  without 
which  it  would  be  no  offence,  the  indictment 
must  charge  tbem  severally,  and  not  jointly. 

332 

Keeping  a  bawdy-house,  unlawful  hunting  deer, 
maintenance,  or  extortion,  may  be  laid  either 
jointly  and  severally,  or  jointly  only.  ib' 

Several  defendants  cannot  be  joined  in  perjury; 
but  two  may  be  joined  in  an  assault,  and  in  a 
libel.  i*.(N.  1) 

One  indictment  against  two  justices  for  not  en- 
quiring of  a  riot,  or  against  two  persons  for 
speaking  the  same  words,,  may  be  maintained. 

ib.  (N)^ 

WnETHEK  the  words  ^  VI  ET  ARMIS^ARE  NE- 
GESSART.  ib.  S.  90 

Whether 
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Whether  the  words  ** contra pacenT  be  necessary. 

334 

No  indictment  or  information  can  be  good,  ex- 
cept it  expressly  suppose  the  offence  to  have 
been  done  against  the  peace  of  the  king  in 
whose  reign  it  was  committed.  ib. 

But  an  information  for  intrusion  or  other  wrong 
of  a  civil  nature  against  the  king,  does  not  re- 
quire the  words  contra  pacem.  ib. 

In  what  manner  an  indictment  for  erecting  a 
weir,  done  in  one  reign,  may  be  made  good  in 
another  reign.  335.  s.  93 

It  seems  that  the  words  contra  coronam  et  digni- 
tatem regis  are  not  absolutely  necessary  in  an 
indictment.  ib.  s.  94 

Quare,  if  the  words  in  contemptum  regis  are  ne- 
cessary, ib.  s.  95 

It  seems  the  word  illicite  is  not  absolutely  neces- 
sary in  anindictment  at  common  law,especially 
for  a  riot ;  but  where  a  statute  uses  the  word 
unlawfully,  the  indictment  on  it  must  use  the 
word  illicite  or  some  other  tantamont. 

336.  9.  96 

Whether  a  DefectiveIndictment  be  amend- 
able. 336.  s.  97 

No  criminal  prosecution  is  within  the  benefit 
of  any  of  the  statutes  of  amendment;  and 
therefore  all  amendment  which  can  be  made 
must  be  by  the  common  law.  ib. 

Clenerally,  an  indictment  removed  from  an  infe- 
rior court  can  in  no  case  be  amended.  ib. 

But  the  body  of  an  indictment  removed  from 
London  may  be  amended,  because  the  tenor 
only  is  removed.  ib. 

(luare,  if  in  either  case  an  amendment  can  be 
made  when  the  record  is  filed.  ib 

The  caption  of  an  indictment  from  any  place 
may,  upon  motion,  be  amended,  so  as  to  make 
it  agree  with  the  original  record,  during  the 
term  in  which  it  came  in ;  but  not  in  a  sub- 


sequent term. 


ib. 


And  quarCf  if  it  can  be  amended  after  it  is  filed. 

ib. 

The  want  of  continuances  in  a  record  of  attain- 
der of  felony  cannot  be  amended.  337 

No  discontinuance  in  any  criminal  prosecution 
is  amendable  without  consent.  »^. 

But  a  mere  misprision  in  joining  issue  in  a  crimi- 
nal prosecution  may  be  amended  at  any  time. 

ib. 

It  is  every  day^s  practice  to  amend  criminal  in- 
formations, and  the  pleadings  thereon,  by  rule 
of  court,  while  all  is  in  paper.  ib. 

And  quarCy  if  the  record  may  not  be  so  amended 
by  the  paper  book  at  any  time  before  judg- 
ment. «*• 

A  bill  of  indictment  as  to  matter  of  form  may  be 
amended  by  the  Court  with  the  consent  of  the 
grand  jury.  *^-  s.  98 

The  Form  of  Indictment  upon  Statute. 

ib.  s.  99 

There  is  no  necessity  to  recite  a  public  statute 
upon  which  a  prosecution  is  founded ;  for  the 
judges  are  bound  ex  officio  to  notice  it;  and  if 
there  be  several  statutes  on  which  the  ofFence 
is  founded,  the  Court  will  take  that  which  is 
most  for  the  king*s  advantage.        338.  s.  100 


What  Misrecitals  abe  fatal.       M8.  1. 101 

If  a  prosecutor  take  upon  hiro  to  recite  a  public 
statute,  and  materially  vary  from  a  ft»b«Uodal 
part,  and  conclude  contra  formam  ttaiutif  be 
vitiates  the  indictment.  tK 

Instances  given  in  which  a  rariancf  from  tbe 
statute  on  which  the  prosecution  is  fouoded, 
vitiates  the  indictment.  i& 

But  the  omission  of  a  synonimous  word,  having 
no  other  meaning  than  what  is  fully  expressea 
in  the  words  which  are  recited:  or  the  joining 
of  words  which  are  eitlier  wholly  synonimous, 
or  much  of  the  same  sense,  as  signifying  such 
things  as  generally  include  one  another,  arc 
not  fatal,  339.  s.  102 

Instances  in  illustration  of  this  rule,  ib. 

No  advantage  can  be  taken  of  any  part  of  a  pri- 
vate statute,  without  shewing  such  private  sta^ 
tute  in  a  proper  manner.  ib.  s.  103 

A  misrecital  of  the  place  or  time  at  which  the 

{)arliament  in  which  the  statute  passed  was 
lolden,  vitiates  the  indictment;  in&Unces 
given.  id, 

A  repugnancy  also  in  setting  forth  the  time  when 
the  parliament  was  bolden,  is  fatal,  ib. 

It  seems,  that  the  admission  of  the  party  with 
respect  to  the  misrecited  statute  will  not  make 
good  the  indictment.  340 

Whether  the  misrecital  of  the  title  of  a  statute 
be  fatal.  ib.  s.  105 

A  variance  in  reciting  a  statute  to  commence 
after  the  making,  where  the  statute  is  express 
that  it  shall  commence  after  the  sessions,  is 
fatal.  ib.  s.  106 

Sed  quarCf  if  a  variance  no  way  altering  the  sense 
of  the  statute  does  any  hurt.  ib. 

A  variance  from  an  immaterial  part  of  a  statute 
does  no  hurt.  ib. 

If  a  recital  vary  only  in  such  a  part  of  the  de- 
scription of  the  offence  as  is  put  into  the  statute 
only  by  way  of  flourish  et  ex  abundanti,  and 
makes  no  necessary  ingredient  in  the  offence 
prohibited,  nor  needs  any  proof,  it  is  not  fatal. 

ib. 

A  niisrecital  of  tbe  preamble  of  a  statute  is  not 
material,  where  the  substantial  part  of  the 
purview  is  well  recited.  ib.  s.  107 

The  Court  has  not  been  so  strict  in  recitals  a» 
formerly,  and  if  an  indictment  fully  recite  a 
statute  so  far  as  it  concerns  the  indictment,  a 
misprision  in  what  concerns  other  matters  has 
been  helped  by  the  several  authorities.      341 

A  total  omission  of  the  clause  of  a  statute  which 
ordains  what  the  party  shall  forfeit  does  no 
hart.  But  see  exceptions  to  this  rule.  ib.  s.l09 

How  FAR  THE  OfFENCE  MUST  BE  BROUGHT 
WITHIN  THE  VERY  WoRDS  OF  THE  STATUTE. 

342.  S.  110 

Unless  the  statute  be  recited,  neither  the  words 
contra  formam  statuti,  nor  any  periphrasis,  in- 
tendment, or  conclusion,  will  make  good  ao 
indictment  which  does  not  bring  the  offence 
within  all  the  material  words  of  the  statute. 

ib. 

Every  indictment  must  bring  the  defendant 
within  all  the  descriptions  mentioned  in  the 
body  of  the  act,  except  ihey  are  such  as  carry 

with 
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with  tfiern  the  bare  denial  of  a  matter,  the 
affirmation  whereof  is  a  proper  and  natural 
plea  for  the  defendant;  this  rule  illustrated. 

343.  s.  J 12 

In  describing  the  defendant,  there  is  no  need  to 
set  forth  the  place  where  the  thing  happened 
which  brought  him  within  the  description,  ih. 

In  describing  the  defendant,  it  is  sufficient  to  say 
that  he,  existens,  so  and  so,  did  the  fact.     ib. 

There  is  no  need  to  allege  in  an  indictment, 
that  the  defendant  is  not  within  the  benefit  of 
the  provisoes  of  a  statute  whereon  it  is 
founded.  ib.  s.  113 

But  a  conviction  on  a  penal  statute  ought  ex- 
pressly to  shew  that  the  defendant  is  not  within 
any  of  its  provisoes;  the  reason  of  this  rule, 

344 

If  a  statute  whereon  an  indictment  is  grounded 
be  particularly  recited,  the  general  conclusion 
contra  formam  statuti,  after  the  allegation  of 
the  fact,  will  supply  an  omission  in  it  of  a  cir- 
cumstance mentioned  in  the  statute,  which 
would  be  fatal  without  such  recital  and  con- 
clusion, ib. 

But  the  want  of  a  certain  description  of  time  or 
place  or  thing;  or  persons  concerned,  or  of 
the  conclusion  contra pacem,  or  an  express  and 
direct  allegation  of  the  fact  itself,  cannot  be 
supplied.  ib. 

An  indictment  grounded  on  a  statute  which  will 
not  maintain  it,  may  be  made  good  as  an  in- 
dictment at  common  law.  ib.  s.  113 

How  far  it  is  necessary  for  an  indictment  on  a 
statute  to  conclude  coiitr  a  formam  statuti.  345 

What  ought  to  be  the  form  of  the  caption  of  an 
indictment  {See  Caption).  346.  350 

Upon  what  jsroo/*,  and  within  what  time  after  the 
offence,  an  indictment  may  be  found  (See  Evi- 
dence). 350 

In  what  Cases  an  Indictment  may  be  quash- 
ed. 354.  s.  146 

The  Court,  in  discretion,  may  quash  any  indict- 
ment, the  judgment  upon  which  would  be 
erroneous.  355 

Judges  are  in  no  case  bound  ex  debit  o  just  it  ite 
to  quash  an  indictment,  but  may  oblige  the 
party  to  demur.  ib.  s.  146 

In  heinous  offences,  the  Court  will  not  quash 
the  indictment ;  neither  will  they  if  the  recog- 
nizance or  certiorari  is  forfeited.  ib. 

The  difference  between  quashing  and  arresting 
the  judgment.  ib.{N.l) 

By  7  Will.  3.  c.  23.  no  indictment  for  high  trea- 
son, &c.  &c.  shall  be  quashed  on  motion  of 
the  prisoner,  before  evidence  given  thereon  in 
open  court,  &c.  &c.  355 

And  no  exception  can  be  taken  on  this  act  after 
plea  pleaded.  ib.  s.  148 

Quare,  whether  the  court  will  quash  an  informa- 
tion, ib.   s.  149 

What  may  be  pleaded  to  an  indictment,  and  in 
what  manner.  356.  s.  150 

The  defendant  may  plead  any  plea  in  abatement 
to  a  felony,  and  also  plead  over  in  bar,  and 
also  take  the  general  issue.  ib. 

It  is  no  good  plea  to  an  indictment  that  another 
is  depending.  ch.  34.  s.  1 


What  is  the  proper  process  on  an  informatio 
{See  Process).  ch.  2/ 

INFAMY. 

Where  it  disables  a  man  to  be  a  witness  or  jii 
ror  {See  Evidence,  Jurors).  6( 

How  far  infamy  is  cleared  by  pardon  {See  Pai 
don).  547 

INFORMATION. 
Informations  are  of  two  kinds  viz.  at  the  suit  o/ 

the  king  and  qui  tarn.  356.  ch.  26 

In  what  cases  an  Information  at  the  suit  of 

the  king  will  lie.  ib.  s.  1 

Informations  will   lie  for   offences  of  a  publ^ 

nature,  done  either  to  the  king  himself,  or  to 

a  subject :  instances  enumerated.  ib. 

Information  will  lie  for  offences  against  statutes, 

unless  expressly  or  impliedly  excluded. 

357.  s.  2 
No  information  will  lie  for  any  capital  crime,  or 

for  misprision  of  treason.  ib.  s.  Z 

What  ought  to  be  the  Form  of  such  Infor- 
mation, ib.  s.  4 

Information  is  in  every  respect  like  indictment, 
only  that  indictment  is  found  by  the  oaths  of 
twelve  men,  and  information  is  only  the  alle- 
gation of  the  officer  who  exhibits  it.  357 

Whatsoever  certainty  is  requisite  in  an  indict- 
ment, the  same  is  also  necessary  in  an  infor- 
mation,* the  material  parts  of  the  crime  must 
be  precisely  found  in  the  one,  and  alleged  in 
the  other,  and  not  by  way  of  argument  or  re- 
cital .  ib. 

Exception  as  to  an  information  for  perjury,      ib. 

By  4  and  5  Will,  and  Mary,  c.  18.  the  master 
of  the  crown  office  shall  not,  without  the  ex- 
press order  of  the  court,  file  any  information, 
nor  issue  process  thereon,  until  he  has  taken 
a  recognizance  from  the  prosecutor  in  20/.  to 
proceed  with  effect,  &c.  358 

The  recognizance  shall  be  filed  in  the  crown 
office  for  the  purpose  of  public  inspection,    ib. 

In  what  cases  the  court  will  order  an  informa- 
tion to  be  filed.  359.  361 

How  party  may  move  the  court  to  set  aside  pro- 
cess issued  against  him,  previous  lo  a  recogni- 
zance having  been  given  by  the  informer.  361 

Where  the  Defendants  shall  have  Costs. 

361 

Of  Informations  Quo  Warranto.  363 

INFORMATION  QUI  TAM. 

In  what  cases  it  will  lie.  368 

It  will  not  lie  on  any  penal  statute,  unless  the 
whole  or  part  of  the  penalty  be  expressly  given 
to  him  who  will  sue  for  it.  ib.  s.  17 

Where  a  penalty  is  given  to  an  informer,  any  one 
may  sue  for  it,  and  lay  his  damage  ta7n  pro 
domino  rege  guam  pro  seipso.  369 

Where  a  statute  prohibits  or  commands  a  thing, 
the  doing  or  omission  whereof  is  an  immediate 
damage  to  the  party,  and  concerns  the  public, 
the  party  grieved  may  sue  tarn  pro  domino,  Sfc. 

ib. 
Wherever 
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Wherever  the  king  is  to  have  a  fine  on  an  action 
on  a  statute,  there  are  contrary  opinions  whe- 
ther the  action  may  be  brought  tarn  pro  do- 
tninoj  Sj-c  369 

What  ought  to  be  the  form  of  an  information  or 
action  qui  tarn.  ib.  s.  1 8 

There  is  no  need  to  conclude  contra  pacem.    370 

Qutzre,  if  it  be  necessary  to  conclude  in  con- 
temptum  regis.  ib. 

They  need  not  recite  the  statute  whereon  they 
are  grounded.  ib, 

What  misrecitals  of  such  statute  will  be  fatal 
XSee  Indictment.) 

How  far  it  is  necessary  to  bring  the  case  within 
the  very  words  of  the  statute  {See  Indict- 

.  MENT.) 

How  far  it  is  necessary  to  conclude  contra  forma?n 
statuti.  370 

If  an  information  contain  several  offences  against 
a  statute,  and  be  well  laid  as  to  some  only, 
the  informer  may  have  judgment  for  so  much 
as  is  well  laid  :  instances  given.  ib.  s.  19 

If  the  whole  time  that  the  defendant  hath 
offended  be  expressed  inconsistently,  the  whole 
is  repugnant  and  void.  ib. 

An  informer  on  a  qui  tarn  statute  may  have  a 
writ  against  the  defendant,  either  qua&  eis  debet, 
^•c.  or  quas  ei  debet,  which  is  good,  in  the  de- 
claration, in  the  name  of  the  plaintiff  only. 

ib.  *s.  20 

Qu<ere,  if  the  writ  or  count  need  express  that  the 
action  was  brought  for  the  king  as  well  as  the 
party.  ib. 

But  every  information  must  be  in  this  form,  that 

the  informer  tarn  pro  domino  rege  quam  pro 

' seipso  sequitur,  even  where  the  statute  gives 

^     *oue  third  of  the  penalty  to  a  third  person,   ib. 

How  the  form  of  the  information  shall  be  in  such 
case.  371 

It  is  safest  for  every  information  or  action  qui 
tarn  to  demand  the  very  sum  due  to  the  infor- 
mer, and  neither  more  nor  less.  ib.  s.  21 

If  an  action  on  a  statute  demand  the  whole  for- 
feiture for  the  informer,  where  the   statute 
gives  part  of  it  to  the  king,  it  is  insufficient. 
•  Sed  qucerej  if  it  is  not  good  for  the  part  due  to 
'the  king.  ib. 

Quere,  if  where  the  quantum  of  forfeiture  de- 
'pends  on  the  finding  of  the  jury,  a  blank  may 
■  be  left  for  the  sum.  ib. 

A  popular  action  may  conclude  ad  grave  dam- 
'num,  without  adding  of  the  plaintiff.  ib. 

By  18  Eliz.  c.  5.  "  no  person  shall  be  sued  upon 

■"  a  penal  statute,  but  by  way  of  information  or 

'"  original  action" — if  such   statute  inflict  a 

■  penalty  generally.  ib.  s.  22. 

Btlt  former  statutes,  which  expressly  give  a  re- 
covery by  bill,  plaint,  &c.  are  not  within  the 
exception  of  this  act ;  the  reason  of  it.         ib. 

No  suit  by  bill  or  plaint,  by  a  party  grieved, 
suing  upon  a  clause  impliedly  relating  to  him- 
self only,  is  within  the  18  Eliz.  c.  5.  372 

But  where  the  party  particularly  grieved  sues 

I  Tor  a  forfeitute  generally  limited  to  any  who 
"Will  sue  for  it,  he  is  as  much  within  the  re- 
straint of  the  statute,  as  if  he  were  not  the 
party  grieved.  ib. 


In  an  action  on  a  statute  against  an  ofii<  •  .  f 
not  qualifying,  it  i»  .s:if«)jt  to  »hew  *^!, 
defendant  was  adniilurd  u»  hit  offu «:  ;  in  ir  no 
neglected  to  qualify  in  lime  ;  and  that  he  ex- 
ercised the  oftice  after  the  n'    I 'ff       (7  >    V    23 

The  fact   is  sufficiently  alleil  ui 

cum  in  a  qui  tarn  action,  but  ,r- 

mation.  37J.  s.  25 

Where  a  statute  appoints  that  a  penalty  shall  be 
recovered  in  any  of  the  king's  coin  d, 

the  offence  may  be  indicted  bcfo;  of 

oyer  and  terminer.  ib. 

Where  a  statute  limits  suits  by  an  inibnner  qui 
tarn  to  other  courts,  yet  any  '  '        in- 

struction of  law,  exhibit  an  iie 

exchequer  for  the  whole  penj.n_y,  im  mc  u»c  of 
the  king.  U>. 

In  what  County  a  Qui  Tam  Action  or  In- 

FORMATION    MAY    BE    BROUOHT.  tb.  8.  26 

By  31  Eliz,  c.  5.  the  suits  by  common  informers 
on  any  penal  statute  shall  lay  the  offence  in 
any  other  county  but  where  the  matter  alleged 
was  in  truth  done,  which  fact  may  be  traversed 
by  the  defendant.  i6. 

Suits  for  champerty,  buying  of  titles,  extortion, 
the  king's  customs,  &c.  or  usury,  or  fore- 
stalling, &c.  are  excepted  from  the  restraints 
of  the  act.  ib. 

All  suits  for  unlawful  games,  for  not  having  bows 
and  arrows,  for  using  a  trade  contrary  to  5 
Eliz.  shall  be  sued  in  the  general  quarter- 
sessions  or  assizes  of  the  same  county  where 
the  offence  shall  be  committed,  &c.  &c.  ib.  s.  27 

The  defendant  can  only  take  advantage  of  the 
offence  being  laid  in  a  wrong  county,  by  way 
of  plea.  374.  s.  28. 

The  clause  restrains  not  an  information  in  the 
king's  bench  or  exchequer,  for  an  offence  hap- 
pening in  the  same  county  where  those  courts 
are  sitting,  for  the  prerogative  of  these  courts 
shall  not  be  restrained  without  express  words. 

ib.  s.  30 

By  21  Jac.  1.  c.  4.  suits  for  offences  against  any 
penal  statute  by  a  common  informer,  shall  be 
commenced  by  action,  bill,  plaint,  information, 
or  indictment,  before  justices  of  assizCf  nisi 
prius,  oyer  and  terminer,  and  gaol-delivery,  or 
before  justices  of  the  peace,  in  every  county  of 
England  and  Wales  wherein  the  offences  shall 
be  committed,  only  at  the  choice  of  the  parties 
who  shall  commence  the  suit,  &c.       ib.  s.  31 

The  same  process  shall  be  awarded  in  every  po- 
pular action  commenced  according  to  this  act, 
as  in  an  action  of  trespass  vi  et  armis  at  com- 
mon law.  375 

And  all  other  informations,  &c.  either  by  the  at- 
torney-general or  any  officer,  or  by  a  common 
informer  or  other  person,  shall  be  void.       ib. 

If  on  the  general  issue  the  offence  be  not  proved 
in  the  same  county,  the  defendant  shall  not  be 
found  guilty.  ib.  s.  32 

No  information  shall  be  filed  until  the  relater 
hath  made  oath  that  the  offence  was  not  com- 
mitted in  any  other  county.  »&. 

No  information  qui  tamj  &c.  can  be  brought  in 
Westminster  Hall  on  any  penal  statute  made 
before  21  Jac.  1.  for  which  the  offender  may 
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be  prosecuted  in  the  country,  unless  commit- 
ted in  the  county  where  the  Court  shall  sit. 

375.  s.  34 

Where  a  subsequent  statute  gives  a  remedy  in 
any  court  of  record  generally,  the  informer 
may  sue  in  Westminster  Hall,  notwithstanding 
21  Jac.  1.  376.  s.  35 

The  21  Jac.  1.  gives  no  jurisdiction  to  the  courts 
therein  mentioned  over  any  other  offences 
where  they  had  none  before.  ib.  s,  36 

■  The  21  Jac.  1.  does  not  hinder  the  removal  of 
any  indictment  into  the  king's  bench  by  <rer 
tiorari,  after  which  it  may  be  either  tried  there 
or  at  nisi  prius.  ib.  s.  37 

A  writ  of  error  also  lies  from  the  king's  bench  to 
the  exchequer  chamber  in  a  qui  tarn  action  of 
debt.  ib. 

The  want  of  the  informer's  oath  will  not  make 
tbe  proceedings  erroneous;  but  the  Court  may 
be  moved  to  set  the  process  aside.      ib.  s.  38 

No  suit  by  a  party  grieved  is  within  the  restraint 
of  the  21  Jac.  1.  c.  4.  ib.  s.  39 

Within  what  Time  such  Information,  &c. 
MUST  BE  brought.  377.  s.  40 

By  31  Eliz.  c.  5.  all  informations,  &c.  &c.  upon 
any  penal  statute,  where  the  forfeiture  is  li- 
mited to  the  queen  only,  shall  be  brought 
within  two  years  after  the  offence  is  commit- 
ted, ib.  s.  41 

And  all  informations,  &c.  upon  any  penal  sta- 
tute where  the  forfeiture  is  limited  to  the  queen, 
and  to  any  other  that  shall  prosecute,  shall  be 
brought  by  such  prosecutor  within  one  year, 
and  in  default  thereof  the  queen  may  prose- 
cute any  time  within  two  years  after  that  year 
ended.  ib. 

By  18  Eliz.  c.5.  upon  exhibiting  an  information 
on  a  penal  statute,  a  special  note  of  record 
shall  be  made  of  the  very  day,  month,  and  year, 
or  no  process  shall  be  sued  on  the  same.     ib. 

s.  42 

By  21  Jac.  1.  c.  5.  no  suit  shall  be  filed  upon 
any  penal  statute,  within  the  provisions  of  this 
act,  until  the  informer  hath  made  oath  that  the 
offence  was  committed  within  the  county  with- 
in one  year  preceding.  ib.  s.  43 

If  an  offence  prohibited  by  any  penal  statute  be 
also  an  offence  at  common  law,  the  prosecu- 
tion of  it  at  common  law  is  no  way  restrained 
by  these  statutes.  378.  s.  44 

If  a  suit  on  a  penal  statute  be  brought  after  the 
time  limited,  the  defendant  need  not  plead  the 
statute,  but  may  take  advantage  of  it  in  the 
general  issue.  ib.  s.  45 

If  an  information  gid  tarn  be  brought  after  the 
year,  it  is  bad  only  as  to  the  informer,  but 
good  as  to  the  king.  ib.  s.  46 

The  party  grieved  is  not  within  the  restraint  of 
the  above  statutes,  but  may  sue  in  the  same 
manner  as  before.  ib.  s.  47 

Suing  out  a  latitat  within  the  year,  is  a  sufficient 
commencement  of  the  suit  to  avoid  the  limita- 
tion of  these  statutes.  ib.  (N.  1) 

Quare,  if  a  suit  by  a  common  informer  on  a  penal 
statute  which  first  gives  an  action  to  the  party 
grieved,  and,  in  his  default,  after  a  certain 


time  to  any  one  who  will  sue,  be  within  the 
restraint  of  these  statutes.  378.  s.  49 

And  quare,  whether  the  exception  of  certain  of- 
fences out  of  the  31  Eliz.  c.  5.  do  except  the 
said  offences.  ib.  s.  50 

By  31  Eliz.  c.  5.  none  but  the  party  grieved  shall 
inform,  &c.  upon  a  penal  statute,  if  he  hath 
been  ordered  by  any  of  the  queen's  courts  not 
to  sue,  &c.  ih.  s.  51 

A  corporation  cannot  sue  as  a  common  informer. 

ib.  379 

The  king  cannot  be  nonsuit  in  any  information 
or  action  wherein  he  himself  is  the  sole  plain- 
tiff, ib.  s.  52 

Yet  an  informer  qui  tarn,  or  plaintiff  in  a  popu- 
lar action,  may  be  nonsuit,  and  thereby  deter- 
mine the  suit,  as  well  for  the  king  as  for  him- 
self, ib. 

The  attorney-general  may  enter  a  noli  prosequi 
to  any  information  by  the  king  only.  ib. 

Whether  the  informer  or  defendant  may  appear 
by  attorney.  ib.  s.  53 

By  18  Eliz.  c.  5.  every  informer  shall  exhibit  his 
suit  in  proper  person,  and  pursue  the  same 
only  by  himself  or  his  attorney.  ih.  s.  54 

By  29  Eliz.  c.  5.  the  defendant  to  a  penal  suit, 
if  bailable  by  law,  or  by  leave  of  the  Court, 
may  appear  by  attorney  at  the  day  and  time 
contained  in  the  first  process,  and  shall  not  be 
urged  to  personal  appearance,  or  to  put  in  bail 
to  such  suits.  ib.  s.  55 

By  31  Eliz.  c.  10.  this  shall  extend  only  to  sub- 
jects natural-born,  and  to  denizens.  380.  s.  55 

Of  Costs  on  an  Information,  &c.  ib. 

An  informer  upon  a  popular  statute  can  in  no 
case  have  costs,  unless  they  are  expressly  given 
him  by  such  statute ;  the  reason  of  this  rule. 

ib.  s.  57 

But  an  action  on  a  statute,  by  the  party  grieved, 
for  a  certain  penalty  given  by  a  popular  sta- 
tute, is  within  the  statute  of  Gloucester,  which 
gives  the  demandant  his  costs  in  all  cases 
where  he  shall  recover  his  damages ;  and  such 
penalty  is  in  lieu  of  damage.  ib. 

No  costs  shall  be  recovered  in  an  action  on  a 
statute  creating  a  new  offence,  which  gives  no 
certain  penalty  to  the  party  grieved,  but  only 
his  damages  in  general,  &,c.  ib. 

But  the  jury  in  this  case  may  give  the  party  a 
full  satisfaction  by  way  of  damages.  381 

By  18  Eliz.  c.  5.  if  an  informer  on  a  penal  sta- 
tute shall  delay  his  suit,  or  discontinue  or  be 
nonsuit,  or  have  judgment  against  him,  he 
shall  pay  the  defendant  his  costs,  charges, 
and  damages,  &c.  ib. 

No  action  on  any  statute  by  the  party  grieved  is 
within  the  purview  of  this  statute ;  it  relates 
to  common  informers  only.  ib.  s.  59 

But  by  23  Hen.  8.  c.  15.  and  4  Jac.  1.  c.  3.  if 
the  action  be  for  some  personal  injury,  or  if 
the  plaintiff  is  intitled  to  costs,  he  shall  pay 
them,  on  a  verdict  of  nonsuit,  to  the  defen- 
dant, ib. 

If  judgment  be  given  against  an  informer  be- 
cause the  Court  had  no  jurisdiction,  or  because 
the  statute  on  which  he  sues  is  discontinued, 

yet 
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yet  he  shall  pay  costs  within  tlie  18  Eliz.  c.  5. 

381.  s.  59 
In  an  action  qui  tarn  on  5  Eliz.  c.4.  theplaintifl" 

shall  pay  costs.  382 

Determination  on  this  statute.  ib. 

Of  Pleading  to  an  Information  Qui  Tam. 

383.  s.  62 

The  defendant  must  answer  the  whole  time  laid; 
if  he  have  any  special  matter  in  justification, 
it  must  be  alleged  with  certainty ;  but  if  he 
plead  the  general  issue,  he  cannot  also  plead 
a  special  plea.  ih. 

A  penal  suit  actually  depending,  maybe  pleaded 
in  abatement  to  a  subsequent  prosecution,  it 
being  averred  to  be  for  the  same  offence,     ib. 

s.  63 

It  is  no  objection  to  such  a  plea,  that  the  offence 
in  the  subsequent  suit  is  laid  on  a  different 
day.  384 

A  mistake  of  the  day  is  not  material  on  nul  tiel 
record,  if  the  prior  suit  appear  to  have  been 
really  first  commenced.  ib. 

Two  informations  exhibited  on  the  same  day 
may  mutually  abate  each  other;  for  there  is 
no  priority.  ib. 

The  king  may  totally  bar  a  suit  on  a  penal  sta- 
tute, by  a  pardon  or  release  before  its  com- 
mencement ;  but  if  the  informer  actually  com- 
mence before  the  king,  he  hath  such  an  inte- 
rest in  his  part  of  the  penalty,  that  the  king 
can  no  way  discharge  it.  '  ib. 

The  king  can  in  no  case  bar  the  suit  of  the  party 

grieved,  nor  proceed  in  it  after  the  death  of 

,  file  plaintiff.  tb. 

A  conviction  or  acquittal,  or  release  bondjide, 
whether  by  a  party  grieved  or  a  common  in- 
former, is  a  good  bar  to  any  subsequent  pro- 
secution for  the  same  offence.  ib. 
J  By  4  Hen.  7.  c.  20.  if  any  defendant  shall  be 
found  pleading  any  recovery,  &c.  or  bar  to  a 
popular  action,  &c.  which  in  fact  has  been 
obtained  by  fraud  or  covin,  the  plaintift',  if  he 
sue  with  good  faith,  shall  recover,  and  the  de- 
fendant shall  suffer  two  years'  imprisonment. 

385 

Upon  this  statute  the  plaintiff  may  aver  covin 
generally,  without  shewing  wherein  the  covin 
consisted.  -  ib.  s.  65 

But  the  plea  must  slate,  that  the  plaintiff  in  the 
other  action  had  priority  of  suit,  or  on  de- 
murrer it  will  he  had.  ib.  (N.  1) 

The  record  of  the  former  recovery  cannot  be 
given  in  evidence  on  nil  debet;  it  must  be 
pleaded  spedially;  and  then  the  plaintiff  may 
reply  rtJil  tiel  record,  or  that  it  was  a  recovery 
by  covin  to  defeat  a  real  prosecutor,  which 
the  plaintiff  could  not  be  prepared  to  shew  on 
the  general  issue.  ib. 

Of  the  General  Issue.  ib.  s.  66 

If  the  defendant  plead  nil  debet,  it  is  safest  to 
say,  that  he  owes  nothing  to  the 
nor  to  the  king;  the  reason  of  this  caution. 

ib. 

Several  defendants  cannot  plead  jointly  not  guilty, 

but  they  should  plead  severally,  that  neither 


defendant  n  Mnjg^or 

that  he  is  U'  I  irom 

mutter  of  rccwiu,  ^u>.ii  a  pic<%  ^   imi  good. 

386.1.68 

If  the  defendant  be  within  the  jn-Ofvi$o  of  the 
statute,  he  loav  give  it  in  evidence  on  the 
general  issue;  but  if  he  have  matter  in  dis- 
charge depending  on  a  subsequent  statute,  he 
must  plead  it  specially.  ib. 

But  by  21  Jnc.  I.e.  4.  defendants  to  any  suit 
for  any  offence  against  any  penal  law,  may 
plead  (he  general  issue,  and  give  the  special 
matter  in  evidence.  «fr- 

And  if  the  plaintiff  shall  not  prote  the  offence 
to  have  been  committed  m  the  county  in 
which  it  is  laid,  the  defendant  shall  be  found 
not  guilty.  ib.  a.  70 

Whether  the  last  words  of  the  provito  of  thif 
act  do  not  restrain  the  exception  respecting 
recusancy,  champerty,  &c.  to  that  part  of  the 
statute  which  relates  to  laying  the  offence  in 
a  proper  county.  ib.  s.  71 

Of  the  Replication.  387 

A  replication  to  a  special  plea  to  an  information 
in  the  courts  at  Westminstery  shall  be  made 
by  the  attorney-general  only.  ib.  s.  72 

Such  a  replication  in  a  suit  before  justices  of 
assize,  shall  be  made  by  the  clerk  of  the  as- 
sizes only.  ib. 

A  replication  to  a  general  issue  in  an  informa- 
tion qui  tam  in  the  king's  bench  or  exchequer, 
may  be  made  in  the  name  of  the  attorney- 
general  only.  *^« 

In  actions  qui  tam,  the  replication  is  to  be  made 
by  the  plaintiff  only.  ib. 

A  demurrer  may  he  made  by  an  informer  ^uifar/i, 
without  mentioning  the  attorney-general,     ib. 

If  the  attorney-general  refuse  to  reply,  the  in- 
former may  make  the  replication  himself,     ib. 

The  time  which  is  allowed  for  pleading,  ib.  notis. 

Of  Joinixg  Issue  and  Trial.  ib. 

Where  the  king  is  to  have  no  part  of  the  thing 
demanded,  but  only  a  fine  or  amercement, 
there  is  no  necessity  either  in  the  issue  or  ve- 
nire facts  to  use  the  words  qui  tam  pro  domi- 
no, ^c.  but  the  party  may  be  simply  named, 
as  in  actions  at  common  law ;  but  it  is  no 
fault  to  use  them.  ib.  s.  73 

If  the  king  be  to  have  part  of  the  penalty,  it  is 
fatal,  and  not  amendable,  after  verdict,  not 
to  mention  that  the  plaintiff  sues  tam  pro 
domino,  ^c.  in  tlie  joining  of  the  issue,  sed 
quare.  *^- 

By  18  Eliz.  c.  5.  no  jury  shall  be  compelled  to 
appear  at  Westminster  to  try  any  issue  by  a 
common  informer  on  a  penal  statute  com- 
mitted tliirty  miles  from  Westminster,  except 
the  attorney-general  require  it  to  be  tritil  at 
bar,  which  request  shall  be  on  the  back  of  ilie 
distrinsas.  388 


informer!  By  24  Geo.  2.  c.  18.  every  venire  facias  upon  a 
1      penal    statute,   in    Westminster,    Lancaster, 
Chester,  Durham,  and  Wales,  shall  be  award- 
ed of  the  body  of  the  proper  county  where 
such  issue  is  triable.  •^« 

386.  s.  67  Of  the  Verdict  in  Qui  Tam.  t>. 


they  nor  any  of  them  are  guilty.      u     •      • 

If  the  offence  be  alleged  from  matter  t»oa»«,  the 'if  an  offence  against  a  penal  statute  be  m  its 
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nature  single,  and  several  persons  be  jointly 
charged,  yet  one  of  them  only  may  be  found 
guilty,  and  the  rest  acquitted.  388.  s.  75 

So  also,  if  a  person  be  charged  on  a  penal  sta- 
tute for  offending  oftener,  or  in  a  higher  de- 
gree than  can  be  proved,  yet  he  may  be  found 
guilty  as  far  as  the  evidence  goes.  ib. 

But  if  the  offence  consist  in  making  a  contract 
contrary  to  the  statute,  as  usury,  and  it  be 
alleged  to  be  made  by  two,  it  must  be  proved 
as  laid ;  for  if  contracts  be  not  proved  as  laid, 
they  shall  be  taken  not  to  he  the  same.  ib. 

Where  an  offence  made  penal  by  statute  is  in 
its  nature  single,  one  single  penalty  only  can 
be  recovered,  though  several  join  in  commit- 
ting it ;  but  if  it  be  several,  each  defendant  is 
liable  for  the  penalty.  ib.  (N.  1 .) 

Of  Judgment  in  Qui  Tam.  389 

Where  the  statute  ordains  that  the  penalty  shall 
be  forfeited,  one  third  to  the  king,  one  third 
to  the  informer,  and  one  third  to  the  poor,  &c. 
and  that  if  the  offender  do  not  p  .y,  he  shall 
be  committed,  &c.  the  judgment  may  be  ge- 
neral, that  the  king  and  the  informer  shall 

P  recover  the  whole,  &c.  ib.  s.  76 

ut  if  the  judgment  on  suqh  a  statute  give  the 
■whole  to  the  king,  it  is  erroneous.  389 

If  the  judgment  be  one  moiety  to  the  king,  and 
the  other  to  the  informer,  upon  a  statute  which 
gives  the  king  the  whole,  it  is  erroneous  only 
as  to  the  latter  part.  ib. 

If  there  be  no  clause  at  all  concerning  the  for- 
feiture in  a  Conviction  on  a  penal  statute,  but 
only  a  judgment  quod  convictus  est,  it  is  suffi- 
cient, for  die  forfeiture  is  implied.  ib. 

Wherever  the  act  expresses  the  amount  of  the 
penalty,  or  leaves  it  to  the  discretion  of  the 
magistrates,  there  must  be  a  judgment  of  for- 
feiture as  well  as  a  conviction.  ib. 

But  where  the  act  inflicts  a  penalty  in  a  multi- 
plied value,  all  the  judgment  the  court  can 
give  is  quod  convictus  est,  and  a  new  action 
must  be  brought  on  that  judgment  for  the 
forfeiture.  ib. 

One  who  is  convicted  of  a  penalty  on  a  penal 
statute,  cannot  be  apprehended  on  a  Sunday 
for  the  forfeiture.  ib. 

Of  Compounding  Penalties.  390 

By  18  Eliz.  c.  5.  no  informer  or  plaintiff  on  a 
penal  statute  shall  compound  with  the  de- 
fendant till  after  answer  made  in  and  with 
the  leave  of  the  court.  ih.  s.  77 

Tliis  statute  extends  only  to  suits  by  common 
infoiTOers,  and  not  to  those  by  a  party  grieved. 

ib.  s.  78 

But  it  extends  to  qui  tam  informers,  as  well  as 
to  those  who  sue  for  the  whole  penalty.        ib. 

It  extends  as  well  to  subsequent  statutes  as  to 
those  in  being  at  the  time  it  was  made. 

ib.  s.  79 

It  extends  to  the  compounding  of  suits  in  courts 
which  have  no  jurisdiction,  as  much  as  to 
those  which  have.  ib. 

It  does  not  extend  to  compounding  informations 
laid  before  magistrates.  390 

By  21  Jac.  1.  c.  3.  all  grants  and  dispensations 


from  the  penalties  of  statutes,  &c.  &c.  are 
void.  390.  s.  79. 

But  this  shall  not  prevent  the  courts  from  grant- 
ing leave  to  compound  for  the  forfeitures  on 
penal  statutes,  after  plea  pleaded.  391 

The  above  act  shall  not  extend  to  composition* 
for  licenses  to  keep  taverns,  &c.  &cc.  ib. 

What  is  the  proper  process  on  an  information 
{See  Process).  ch.  27.  s.  12  to  14 

It  is  questioned  whether  there  can  be  any  pro- 
cess against  jurors  by  proviso  in  qui  tam  in- 
formations, c.  41.  s.  10 

INQUEST  OF  OFFICE. 

See  Coroner. 
INSUFFICIENT. 

For  the  offence  of  taking  insufficient  bail,  see 
Bail. 

INTERROGATORIES. 

See  Attachment. 

IRONS. 

A  prisoner  ought  not  to  be  brought  to  the  bar  in 
irons,  unless  there  is  danger  of  an  escape.  434 


ISSUE. 
See  General  Issue.     Challenge. 
Information  qui  tam. 


Jurors. 


JUDGE. 

See  Courts.  Attachmient.  Bail.  Oyer  and 
Terminer.     Gaol-uelivery.     Assize. 

.fUDGMENT. 

See  Abjuration. 

In  what  cases  jud^;ment  may  be  saved  by  an  award 
of  transportation.  {See  Transportation.) 

What  judgment  is  good  on  an  action  or  informa- 
tion qui  tam.  389 

Judgment  in  high  treason,  not  being  for  counter- 
feiting the  coin  and  seal,  &c.  shall  not  be  ar- 
rested for  misvvriting,  mis-spelling,  or  false  or 
improper  Latin.  624 

In  the  king's  bench,  upon  every  conviction,  whe- 
ther by  verdict  or  confession,  the  party  is  to 
have  four  days  to  move  in  arrest  of  judgment, 
if  there  be  so  many  days  remaining  of  the 
term,  if  not,  then  the  longest  time  that  can  be 
had  in  the  term.  ib. 

On  a  conviction  of  homicide  se  defendendo  or 
per  infortunium,  no  judgment  at  all  is  given. 

ih. 

Hale  refused  to  hear  a  motion  in  arrest  of 
judgment,  of  a  scandalousconspiracy.  ife,(N) 

The  court  has  refused  to  give  judgment  on  a  mis- 
demeanour, because  there  were  not  four  days 
left  of  the  term.  ih.  {notes  in  marg.) 

Of  Stated  Judgments.  ib.  s.  2 

The  law  makes  no  distinction  between  a  peer 
and  a  commoner ;  or  between  an  ordinary 
case  and  one  attended  with  extraordinary  cir- 
cumstances. ^'^^ 
Judgment  for  high  treason  not  relating  to  the 
coin,  is,  that  the  prisoner  shall  be  carried  back 

to 
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to  the  place  from  whence  he  came,  and  from 
thence  be  drawn  to  the  place  of  execution, 
and  be  there  hanged  by  the  neck,  cut  down 
alive,  his  entrails  burnt  before  his  face,  his 
head  cut  off,  and  his  body  divided  into  four 
quarters,  to  be  disposed  of  at  the  king's  plea- 
sure. 625.  s.  3 

But  the  part  of  the  judgment  as  to  the  cutting 
down  alive  altered  by  54  Geo.  3.  c.  146. 

625.  (N) 

The  proper  judgment  at  common  law  for  high 
treason  in  counterfeiting,  &c.  is,  to  be  drawn 
to  the  place  of  execution  and  there  hanged  by 
the  neck  till  he  be  dead.  626.  s.  4 

Sed  guare,  if  the  judgment  for  clipping  and  other 
oftences  against  the  coin,  &c.  is  not,  to  be 
drawn,  hanged,  and  quartered,  as  for  other 
high  treasons.  ib. 

It  seems  settled,  that  the  judgment  for  treason 
against  the  coin  shall  only  be  drawing  and 
hanging  without  the  quartering :  the  reason  of 
it.  ib. 

The  judgment  for  petit  treason  is,  that  the  pri 
soner  shall  be  drawn  to  the  place  of  execution 
and  there  hanged  by  the  neck  till  he  be  dead. 

ib.  s.  5 

The  judgment  against  a  woman  in  all  cases  of 
treason  is,  that  she  shall  be  drawn  to  the  place 
of  execution  and  there  burnt.  .    ib.  s.  6 

But  this  judgment  of  burning  is  abolished  by 
30  Geo.  3.  c.  48.  ib. 

.The  judgment  against  a  man  or  woman  for  a  ca- 
pital felony,  is  to  be  hanged  by  the  neck  till 
dead  :  which  is  entered  on  the  roll,  sus.  per 
coll.  627.  s.  7 

But  this  judgment  may  be  recorded  without 
being  pronounced  in  certain  cases  by  4  Geo 
4.  c.  48.  '  ib. 

For  judgment  in  the  case  of  murder,  see  Execu- 
tion. 
^  The  judgment  oi peine  forte  etdurCj  upon  standing 
mute.  461 

Judgment  in  prcemunire.  630 

Judgment  for  misprision  of  treason,  is  imprison- 
ment during  life,  forfeiture  of  all  goods,  and 
the  profit  of  lands  during  life.  ib.  s.  10 

'■The  judgment  against  a  man  for  drawing  a  sword 

. '  on  a  judge,  or  striking  in  the  superior  courts, 
is  the  same  as  misprision,  and  that  his  right 
hand  shall  be  cut  otf.  630.  s.  11 

The  judgment  for  striking  in  the  king's  palace, 
rescuing  a  prisoner  from  the  superior  courts 
for  perjury,  or  forgery  of  the  statute,  and  the 
villainous  judgment  in  conspiracy.   631.  s.  12 

In  what  manner  judgment  for  the  defendant 
upon  an  acquittal,  by  verdict,  or  upon  a  plea 
of  pardon,  is  entered.  ib.  s.  13 

The  judgments  for  crimes  of  an  infamous  na- 
ture, against  the  first  principles  of  natural  jus- 
tice and  common  honesty,  are  discretionary, 
and  left  in  a  great  measure  to  the  prudence 
of  the  court  to  inflict  such  corporal  punish- 
ment, and  also  such  fine  and  hen  to  the  good 
behaviour  as  shall  appear  proportionate  to  the 
enormity  of  the  offence.  ib. 

The  judges,  upon  a  conviction  of  larceny,  may 
in  discretion  award  the  offender  to  the  house 


of  correction,  or  inAict  fine  and   whipping. 

506.  6.32 

The  judgment  of  whipping  females  is  n\i<> 
by  »itat.  1  Geo.  4.  c.  57.  6  ; 

The  judgment  of  pillory  abolished  excepting:  |>'  i- 
jury  or  subornation  thereof,  by  57  Geo.  3.  c. 
75.  it. 

By  63  Geo.  3.  c.  162.  in  convictions  of  felony 
the  court  may  add  hard  labour  to  the  sen- 
tence of  imprisonment.  506.  632 

By  3  Geo.  4.  c.  94.  they  may  do  the  same  in 
certain  cases  of  misdemeanor.  632 

Clergy  restored  in  se\eral  enumerated  instances. 

633 

Judgment  in  manslaughter.  634 

Servants  stealing  their  master's  goods.  ib. 

The  court  may  asst.ss  a  fine,  but  cannot  award 
any  corporal  puniihmcnt  unless  the  defendant 
be  actually  present  in  court.  ib.%.  17 

Where  there  are  several  defendants,  a  joint 
award'of  one  fine  against  them  all  is  erroneous. 

635.  s.  18 

The  distinction  between^nc  and  ransom.        ib. 

A  fine  is  under  the  power  of  the  court  during 
the  term  in   which    it   is  set,  not  afterwards. 

ib.  s.  20 

Judgment  of  outlawry.  {See  Oltlawry.)  ib.s.2\ 

There  never  shall  be  two  judgments  for  the  same 
offence.  636 

Whether  judgment  at  common  law  can  be  given 
on  an  indictment  concluding  contra  formam 
statuti.  c.  25.  s.  1*15.  116 

JURISDICTION. 
See  Justices  of  Peace.     Court.     Kinoes 
Bench. 
If  a  man  have  a  house  which  stands  upon  the 
precincts  of  two  leets,  he  shall  do  suit  at  that 
within   the  jurisdiction   of  which   his  bed- 
chamber lies.  92.  s.  12 
JURORS. 

If  the  king  grant  a  special  commission  for  the 
trial  of  indictments  in  one  county  which  have 
been  found  in  another,  yet  the  trial  must  be 
by  jurors  of  the  proper  county.  25.  s.  19 

From  what  County  the  Jury  are  to  be  re- 
turned. 558 

By  the  common  law,  they  must  in  all  cases  be 
returned  from  the  same  county  wherein  the 
fact  was  committed.  559.  s.  1 

In  murder,  where  the  wound  is  given  in  one 
county,  and  the  death  shall  happen  in  another, 
the  jurors  shall  come  from  the  county  where 
the  death  shall  happen.  ib. 

By  33  lien.  8.  c.  23.  if  treason,  misprision,  or 
murder,  be  examined  by  three  ot  the  privy 
council,  and  the  party  vehemently  suspecteo, 
the  king  may  grant  a  special  commission  to 
try  the  oft'enders  by  jurors  from  the  county 
named  in  the  connnission,  notwithstanding 
the  fact  was  committed  in  a  different  county. 

»6.  s.  2 

This  statute,  as  far  it  relates  to  treason  done 
within  the  realm,  is  repealed  by  1  &  2  Philip 
and  Mary,  c.  10.  but  as  to  murder  and  mis- 
prision of  treason,  it  seems  still  in  force. 


ib. 


3  r2 


s.  3 

For 
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For  the  trial  of  treasons  done  out  of  the  realm  1 
{See  Indictment).  } 

The  statute  33  Hen.  8.  c.  23.  does  not  extend 
to  an  accessary  in  murder,  examined  before 
the  council;  for  murder  is  one  offence,  and 
being  accessary  to  it  is  another,  and  the  sta- 
tute shall  be  strictly  taken.  559.  s.  4 

If  goods  are  stolen  in  one  county  and  carried 
into  another,  or  if  a  nuisance  be  done  in  one 
county  which  proves  a  nuisance  in  another, 
the  jurors  may  come  from  either  of  the  coun- 
ties in  which  it  is  tried.  ib.  s.  5 

For  felonies  in  Wales  the  jurors  may  come  from 
the  next  English  county,  where  it  may  be 
tried  by  26  Hen.  8.  c.  6.  (Indictment.)      560 

For  treason  upon  the  sea,  or  in  a  foreign  county, 
or  for  felonies  or  piracies  upon  the  sea  {See 
Indictment). 

From  what  county  the  jury  shall  be  returned  for 
the  trial  of  a  Foreign  Plea.  560.  s.  6 

By  the  common  law,  such  pleas  can  only  be 
tried  by  juries  returned  from  the  counties 
wherein  they  are  alleged.  ih. 

By  23  Hen.  8.  c.  14.  all  foreign  pleas  triable  by 
the  county  upon  indictments  for  petit  treason, 
murder,  or  felony,  shall  be  tried  by  jurors 
from  the  county  where  the  offender  is  ar- 
raigned, in  whatever  county  the  matter  of  the 
plea  may  be  supposed.  ib.  s.  7 

This  statute  extends  neither  to  indictments  of 
high  treason,  nor  to  appeals.  ib.  s.  8 

Process  against  Jurors.  ch.  41 

Justices  of  gaol-delivery  may  have  a  panel  re- 
returned  by  the  sheriff,  without  any  precept, 
by  a  bare  award  :  the  reason  of  it.    561.  s.  1 

A  jury  may  be  so  returned  before  justices  of  the 
peace  at  their  sessions;  qii^re,  whether  this 
does  not  rather  depend  on  practice  than  on 
principle.  ib. 

Justices  of  gaol-delivery  cannot  have  a  jury  by 
force  of  a  bare  award,  but  they  ought  to  make 
a  particular  precept  to  the  sheriff  for  that  pur- 
pose under  their  seals.  ih. 

No  jury  can  be  returned  into  the  king's  bench 
from  a  foreign  county  without  proper  process 
under  the  seal  of  the  Chief  Justice.     562  s.  2 

But  querej  if  the  return  for  the  trial  of  an  in- 
dictment, &c.  in  the  same  county  where  the 
court  sits,  may  not  be  made  by  a  bare  pracep- 
tu?n  est,  4c.  ib. 

Process  against  jurors  may  be  returnable  imme- 
diately into  the  king's  bench  for  trial,  in  the 
county  where  it  sits.  Sec.  but  for  an  indict- 
ment, &c.  removed  by  certiorari,  there  must 
be  fifteen  days  between  the  teste  and  the  re- 
turn, ib.  s.  3 

Justices  in  eyre  or  gaol-delivery  may  order  a 
jury  to  be  returned  immediately  for  the  trial 
of  a  prisoner  arraigned  before  them.      ib.  s.  4 

Justices  of  oyer  and  terminer  may  award  a 
venire  returnable  the  same  day  on  which  the 
party  is  arraigned.  ib. 

Quctre,  if  justices  of  the  peace  can  do  the  like, 
unless  for  felony,  or  the  prisoner  consent  to  be 
tried  immediately.  ib. 

But  it  seems  necessary,  by  force  of  4  &  5  Will, 
and  Mary,  c.  24.  and  7  &  8  Will.  3.  c.  32. 


that  every  venire,  &c.  should  have  six  days 
between  its  teste  and  return.  562.  s.'.' 

A  venire  before  jus-tices  oi' oyer  and  terminer,vt 
turnable  at  a  day  certain,  is  erroneous,  unless 
the  session  be  adjourned  the  same  day.       ih. 

A  venire  before  justices  of  oyer  and  terminer  may 
be  made  returnable  at  the  next  assizes.        ih. 

Quizre,  if  a  venire  awarded  by  justices  of  oyer, 
&c.  returnable  at  a  certain  day,  need  shew 
before  what  justices  it  is  returnable.  563.  s.  7 

Where  several  are  arraigned  on  one  indictment, 
and  severally  plead  not  guilty,  it  is  in  the 
election  of  the  prosecutor,  &c.  either  to  take 
out  joint  or  several  venires.  ih.  s.  8 

In  an  appeal,  if  one  plead  not  guilty,  and  the 
other  plead  a  release,  thei-e  must  be  several 
venires.  ib. 

Where  there  are  three  defendants,  the  plaintiff 
may  join  two  in  one  venire,  and  take  out  ano- 
ther against  the  third.  ih.  (N) 

Where  the  same  jury  is  returned  on  a  joint  pro- 
cess against  several,  if  a  juror  be  challenged 
by  any  one  defendant,  he  is  by  necessary  con- 
sequence drawn  as  to  all  the  others.      ib.  s.  9 

But  where  one  jury  is  jointly  returned  before 
justices  of  gaol-delivery,  for  the  trial  of  several 
defendants,  they  may  sever  the  panel.  ib. 

If  an  appellant  take  out  a  joint  venire  against  all 
the  appellees,  he  cannot  afterwards  take  out 
several  ones.  t&. 

If  no  judgment  be  given  that  the  juror  who  is 
challenged  shall  be  drawn,  but  only  that  he 
shall  stand  aside  for  a  time,  he  may  try  those 
who  do  not  actually  challenge  him.       ih.  (N) 

Where  process  may  be  taken  out  by  the  defend- 
ant in  criminal  cases  by  proviso  ;  that  is,  with 
a  clause,  that  if  two  writs  come  to  the  sheriff, 
he  shall  execute  one  of  them  only.  ib. 

In  what  Manner. a  Tales  is  grantable. 

564.  s.  11 

In  an  appeal,  if  a  full  jury  do  not  appear,  or  so 
many  be  challenged  and  drawn  that  sufficient 
jurors  do  not  remain,  the  appellant  may  pray 
a  tales.  ib. 

If  a  full  jury  do  not  appear,  and  the  plaindff  pray 
a  distringas  without  praying  a  tales,  the  court 
ought  to  erant  it  at  the  prayer  of  the  defen- 
dant.  ifc..(N) 

In  capital  cases  a  tales  may  be  granted  for  a 
larger  even  and  certain  number  than  the  first 
process  ;  but  in  all  other  cases  the  tales  must 
be  less.  565.  s.  12 

A  tales  de  circumstantibus  may  be  of  any  uncer- 
tain number.  ib.  (N) 

But  every  subsequent  tales,  in  capital  as  well  as 
other  cases,  must  be  for  a  less  number  than 
the  former,  except  the  former  tales  were 
quashed.  »&•  s.  13 

The  quashing  the  array  of  the  principal  panel 
doth  not  quash  the  tales,  but  the  inquest  shall 
be  taken  of  those  returned  on  the  tales  if  there 
be  enough,  and  if  not,  others  shall  be  added  by 
a  new  tales.  *^'  s.  1^ 

If  all  the  persons  returned  on  a  habeas  corpora  be 
challenged  and  drawn,  there  shall  not  be  a 
tal^f  but  a  new  venire  facias  shall  be  awarded. 

ih. 
If 
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If  the  first  habeas  corpora  be  quashed,  the  tales  is 
quashed  with  it,  and  the  party  must  proceed 
as  if  the  venire  only  had  been  returned.      566 

A  tales  is  not  grantable  upon  the  return  of  a  ve- 
nire, but  only  upon  the  return  of  a  habeas  cor- 
pora or  distringas.  ib.  s.  15 

The  distringas  or  habeas  corpora,  with  a  clause 
to  add  those  on  the  venire,  is  the  first  process 
against  a  tales,  but  it  cannot  be  granted  with 
a  nisi  prius,  unless  previously  returned. 

ib.  s.  16 

Whether  a  subsequent  tales  shall  take  notice  of 
the  jurors  returned  on  a  former  tales  de  cir- 
cumstantibus.  ib.  s.  17 

The  statutes  which  authorise  a  talcs  extend  to 
all  capital  cases ;  but  such  a  tales  cannot  be 
prayed  for  the  king  without  a  warrant  from 
the  attorney-general,  or  order  of  the  court. 

566.  s.  18 

Tales  is  not  grantable  by  justices  o^  gaol -deli- 
very, and  qucere  if  by  oyer  and  terminer; 
therefore  such  courts  order  a  larger  panel, 
and  not  a  tales.     Sed  qucere.  ib. 

If  but  one  juror  appears,  and  he  is  challenged, 
there  may  be  twelve  talesmen  sworn  to  try  the 
cause,  ib.  note  in  marg. 

By  42  Edw.  3.  c.  11.  no  inquest  shall  be  by 
writ  of  nisi  prius,  before  the  names  of  jurors 
impanelled  be  returned  into  court.       ib.  s.  20 

This  statute  extends  as  well  to  criminal  as  to 
civil  cases,  and  to  juroi-s  on  a  tales  as  well  as 
to  those  on  the  principal  panel.  ib.  s.  21 

But  it  is  the  practice  of  justices  of  oyer  and  ter- 
miner for  treason,  to  proceed  on  the  venire, 
and  not  to  award  any  habeas  corpora,  ib.  s.  22 

By  7  &  8  Will.  3.  c.  3.  persons  indicted  for  high 
treason,  &c.  shall  have  a  copy  of  the  panel  of 
the  jurors  two  days  before  the  trial.  567.  s.  23 

By  7  Ann.  c.  21.  a  list  of  the  jury,  mentioning 
the  name  and  place  of  abode,  shall  be  deli- 
vered ten  days  before  the  trial,  in  the  presence 
of  two  witnesses.  557 

The  mode  of  complying  with  the  directions  of 
this  act,  is  by  motion  to  the  king's  bench  for 
a  rule  upon  the  sheriff  to  deliver  to  the  prose- 
cutor a  list  of  the  jurors  he  intends  to  return 
upon  the  panel.  558.  notis. 

A  tales  de  circumstantibm  may  be  awarded  upon 
a  trial  de  medietatem  lingua.  580 

Before  what  Court  the  Jury  is  to  be  re- 
turned, ch.  42. 

By  the  common  law  it  is  returnable  only  in  the 
court  where  the  prosecution  is  depending.  567 

But  the  sfat.  West.  2.  c.   30.   having  ordained 

that  "  all  pleas  of  easy  examination  shall  be 

determined   in  the  country  by  7tm  priws,"  an 

issue  joined  in  the  king's  bench  for  an  offence 

-  committed  in  a  different  county  may  be  tried 

*  in  the  proper  county  by  writ  of  nisi  prius.     ib. 

This  statute  does  not  extend  to  the  king,  and  in 
cases  where  he  is  a  party  the  writ  ought  to  be 
granted  bv  his  special  warrant,  or  by  the  as- 
sent of  the  attorney -general.  ib.  s.  3 
And  the  court  has  refused  a  nisi  prius  to  the  at- 
torney-general, till  the  king's  warrant  was  pro- 
cured ;  because  the  case  seemed  to  require 
great  examination.  568.  (N) 
How  jurors  may  be  challenged  on  the  part  of  the 


king,  nnd  )iow  ou  the  pari  of  tlie  prisoner.  (See 
Challenge.)  568.  678 

Or  Qualification  of  Jluors.  573.  576 

At  common  law  there  was  no  necc^ssity  that 
jurors  should  have  any  freehold,  before  justices 
in  eyre,  or  in  citieit  or  burghs.  572.  s.  12 

Neither  was  a  freehold  to  a  certain  value  in  an? 
case  necessary.  w. 

The  want  of  a  freehold  is  a  good  challenge  to  a 
juror  in  all  cases  not  otherwise  provided  for 
by  statute.  573 

For  issues  are  to  be  returned  upon  jurors,  which 
implies  that  they  ought  to  have  land;  sedquarCy 
if  by  the  common  law  the  want  of  it  was 
not  a  challenge  to  the  favour  only,        ib.  (N) 

The  use  of  a  freehold  in  his  own  or  his  wife's 
right,  whether  absolute  upon  condition  of  in- 
heritance, or  for  life,  is  sufficient  if  it  be  in  the 
county,  and  in  possession  at  the  lime  the  juror 
is  sworn.  ib. 

By  21  Edw.  1.  c.  38.  jurors,  except  in  cities, 
burghs,  or  trading  towns,  shall  have  tenements 
of  40s.  yearly.  ib.  s.  14 

Whether  the  want  of  this  qualification  be  a 
cause  of  challenge.  ib. 

By  2  Hen.  5.  c.  3.  none  shall  be  upon  the  in- 
quest for  the  death  of  a  man,  &c.  unless  he 
have  land  of  AOs.  a-year  clear  of  all  charges  : 
the  want  of  this  shall  be  good  cause  of  chal- 
lenge, ib.  s.  15 

Tn  capital  crimes  this  statute  extends  as  well  to 
the  collateral  issue  as  to  the  general  issue. 

i6.  s.  16 

A  cestuy  que  trust  of  a  freehold  of  40«.  yearly  in 
the  same  county,  is  a  competent  juror  within 
statute.  574.  s.  17 

But  a  feoffee  in  trust,  or  a  remainder  man,  8cc. 
is  not  within  the  act.  ib. 

This  statute  is  repealed  as  to  treasons,     ib.  s.  18 

By  23  Hen.  8.  c.  13.  jurors  in  cities,  boroughs, 
and  towns  corporate,  who  are  worth  40/.  in 
goods,  shall  not  be  challenged  for  defect  oii 
freehold  on  the  trial  of  murders  and  felonies  at 
their  sessions  of  gaol  delivery.  ib.  s.  19 

This  act  shall  not  extend  to  any  knight  or  esquire 
dwelling  in  such  city,  &c.  &c.  ib.  s.  20 

By  11  Hen.  7.  c.  21.  and  4  Hen.  8.  c.  3.  provi- 
sion is  made  for  the  qualification  of  jurors  in 
London.  ib.  s.  21 

By  4  and  5  Will.&  Mary,  c.  25.  all  jurors,  other 
than  in  trials  per  medietatem  lingua,  shall  have 
10/.  a  year,  above  reprizes,  of  freehold,  copy- 
hold, or  ancient  demesne  lands,  or  in  rents, 
&c.  &c.  in  England.  In  Wales  every  such 
juror  shall  have  6/.  a-year.  tb, 

Andany  person  who  has  5 1,  in  England,  and  3/.  in 
Wales,  may  be  returned  on  a  tales.  575.  s.23 

By  3  Geo.  2.  c.  24.  persons  having  20/.  a-year  in 
land  in  possession,  &,c.  may  be  put  in  the  free- 
holders' book",  and  serve  on  juries  as  freehold- 
ers. *b. 

By  3  Geo.  2.  c.  25.  jurors  in  London  shall  be 
householders,  and  have  a  personal  estate  of 
100/.  or  they  may  be  challenged.  »^. 

In  other  counties,  cities,  or  places,  none  shall  be 
summoned  to  serve  any  jury  for  the  trial  of 
any  capital  offence,  who  are  not  therein  quali- 
fied 
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fied  toserve  as  jurors  in  civil  causes,  and  they 
mav  be  challenged  for  that  cause  in  voir  dire. 

576 

By  4  Geo.  2.  c.  7.  in  Middlesex,  leaseholders  of 
50/.  a-year  may  be  sumraoued,  and  may  serve 
on  juries.  ib. 

For  trials  in  London  for  high  treason,  every  juror 
ought  to  have  such  freehold  or  copyhold  as  re- 
quired by  4  and  5  Will.  &  Mary.      575.  s.  24 

In  what  manner  the  process  against  the  jury 
must  be  continued.  417 

It  is  no  objection  against  a  person's  giving  evi- 
dence that  he  is  one  of  the  jurors;  but  quare, 
if  he  ought  to  go  to  his  companions  afterwards. 

601.  s.  80 

A  jury  sworn  and  charged  in  a  capital  case  can- 
not be  discharged  till  they  have  given  their 
verdict;  but  in  certain  cases  there  may  be  an 
exception  to  this  general  rule.  619.  s.  1. 

et  notis 

JUSTICES. 

See  Oyer  and  Terminer.  Courts.  Bail. 
Process.  Gaol-Deliverv.  Assize. 

JUSTICES  OF  THE  PEACE. 

See  Conservator.  Coroner.  Attachment. 
Sessions.  Escape.  Constable.  Examina- 
tion. Bail.  Commitment.  Arrest. 

Justices  or  Peace  are  of  three  descriptions,  viz. 
1.  By  statute.  2.  By  charter  or  grant.  3. 
By  commission.  40 

How  Justices  of  the  Peace  are  ordvined. 

By  2  Edw.  3.  c.  \6.  it  is  ordained,  that  in  every 
county,  good  and  lawful  men,&c.  shall  be  as- 
signed to  keep  the  peace.  41.  s.  1 

By  4  Edw.  3.  c.  2.  justices  assigned  to  keep  the 
peace  shall  not  bail  those  who  are  not  main- 
pernable, and  they  shall  transmit  their  indict- 
ments to  the  justices  of  gaol-delivery,  ih.  s.  2i 

By  18  Edw. 3.  c.  2.  they  shall,  with  others  learned 
in  tl.e  law,  be  assigned  by  the  king's  connnis- 
sion  to  hear  and  determine  felonies  and  tres- 
passes in  the  same  counties,  and  to  inflict  rea- 
sonable punishment.  ib.  s.  3 

By  34  Edw.  3.  c.  l.they  shall  restrain  barrators, 
&c.  and  inquire  of  pillers  and  robbers,  and 
arrest  such  as  they  find  by  indictment  or  sus- 
picion, and  put  them  in  prison,  and  take  all 
that  be  not  of  good  fame,  &c.  &c.         ib.  s.  4. 

By  17  Rich.  2.  c.  10.  in  every  commission  of  the 
peace  two  men  of  the  law  shall  be  assigned  to 
deliver  thieves  and  felons.  42.  s.  5 

By  2  Hen.  5.  c.  4.  the  justices  named  of  the 
guorwrt,  except,  &c.  shall  be  resiant  in  the 
shire,  and  make  their  sessions  four  times  a-year. 

ib.s.6 

How  Justices  of  thePeace  are  commissioned. 

The  commission  of  the  peace,  after  having  been 
altered  during  several  reigns,  was  settled  in 
the  reign  of  Queen  Elizabeth  in  its  present 
form.  42 

The  subtance  of  the  commission  of  the  peace 
stated.  i^- 


AH.  commissions  of  the  peace  must  be  in  th« 
king's  name.  51.  s.  53 

In  what  manner  the  king  may  grant  commissions 
to  the  mayors  of  a  town  to  be  perpetual  ju^ 
tices  of  the  peace.  52.  s.  53 

How  Justices  of  the  Peace  are  to  be 
qualified. 

By  5  Geo.  2.  c.  18.  and  18  Geo.  2.  c.  20.  no  per- 
son shall  act  as  a  justice  of  peace  who  has  not 
an  estate,  freehold,  copyhold,  or  for  years  de- 
terminable upon  life,  of  the  clear  yearly  value 
of  100/.  in  England  or  Wales;  or  the  imme- 
diate reversion  or  remainder  in  lands,  tene- 
ments, or  hereditaments  leased  for  one,  two, 
or  three  lives,  or  for  term  of  years,  determina- 
ble upon  one,  two,  or  three  lives,  upon  reserved 
rents  of  the  clear  yearly  value  of  300/. 

43.  s.  14 

By  18  Geo.  2.  c.  20.  no  person  shall  act  as  a  jus- 
tice of  the  peace  until  he  has  taken  the  oath  as 
therein  described.  44 

A  copy  of  which  oath  shall  be  given  from  the 
records  of  the  sessions,  and  such  copy  be  ad- 
mitted as  evidence.  ib.  s.  15 

By  18  Geo.  2.  c.  20,  s.  3.  persons  acting  as  jus- 
tices of  peace  without  having  taken  the  oath, 
or  being  qualified,  shall  forfeit  100/.  to  be  re- 
covered by  action,  and  the  proof  of  the  quali- 
fication to  lie  upon  the  defendant.         ib.  s.l6 

How  Justices  are  to  take  Oath  or  Office, 

On  renewing  the  commission  of  the  peace  a  writ 
of  dedimus  pote.<itatem  issues  out  of  Chancery. 
directed  to  some  antient  justice  or  other  per- 
son, authorising  them  to  take  the  oath  of  the 
person  appointed,  and  to  return  the  same  into 
the  court  of  chancer v;  to  which  oath  of  office 
are  severally  annexe*  the  oaths  of  supremacy 
and  allegiance.  45.  s.  29 

The  form  of  the  oath  of  office  stated,     ib.  s.  30 

By  1  Geo.  3.  c.  13.  justices  of  peace  who  have 
taken  the  oath  of  office  under  one  reign,  and 
are  re-appointed  by  the  successor  to  thecrown, 
may  act  without  taking  the  oath  again.         ib. 

By  1  Geo.  3.  c.  13.  s.  2.  the  oath  shall  be  regis- 
tered by  the  clerk  of  the  peace,  &c.  ib. 

By  7  Geo.  3.  c.  9.  persons  who  have  once  taken 
the  oath,  shall  not  incur  the  penalty  by  omit- 
ting to  take  it  again  on  being  re-appointed. 

46 

Justices  of  the  peace  are  in  general  indemnified 
for  not  having  taken  the  oaths,  provided  they 
have  properly  qualified  themselves  to  act  as 
justices.  ib.  notis 

Who  are  excluded  from  being  Justices 
OF  Peace. 

No  coroner  or  sheriff  shall  be  a  justice  of  the 
peace  during  his  continuance  in  office.         46 

But  a  justice  of  peace  being  created  a  peer, 
whether  temporal  or  spiritual,  a  knight,  a 
judge,  or  a  serjeant,  will  not  take  away  his 
authority.  t^- 

By  5  Geo,  2.  c.  18.  no  attorney,  solicitor,  or 
proctor,  shall  be  a  justice  of  peace  for  a  county 
during  his  practice.  ib- 
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By  9  Geo.  3.  c.  30.  commissioners  of  tlie  niivy 
may  act  as  justices  of  the  peace  in  all  places 
whatsoever  respecting  persons  charged  with 
forging  seamen  s  wills,  tickets,  letters  of  attor- 
ney, &c.  47 

What  Statutes  may  be  executed  by  a  Jus- 
tice OF  the  Peace. 

Justices  of  the  peace  may,  by  virtue  of  their  com- 
mission, execute  all  statutes  whatsoever  made 
for  the  preservation  of  the  peace.  ih. 

But  justices  of  the  peace  cannot  execute  a  sta- 
tute in  the  case  of  a  new-created  offence,  un- 
less authority  be  given  to  them  for  such  pur- 
pose in  express  words.  ib. 

Instances  of  statutes  which  they  cannot  execute. 

ib. 

How  Justices  for  a  County  may  act  within 
A  Liberty. 

Justices  of  peace  for  a  county  have  no  coercive 
power  out  of  the  county,  and  therefore  orders 
of  bastardy,  &c.  made  out  of  the  county  are 
not  binding  ;  but  recognizances  and  informa- 
tions taken  by  them  in  any  place  are  good.  47 

By  9  Geo.  I.e.  7.  s.  3.  if  a  justice  of  the  peace 
for  a  county  dwell  in  any  city  or  other  pre- 
cinct that  is  a  county  of  itself,  situate  within 
the  county  for  which  he  is  appointed,  he  may 
grant  warrants,  take  examinations,  make 
orders,  although  such  dwelling  be  out  of  the 
county,  48 

By-  28  Geo.  3.  c.  49.  any  justice  acting  for  a 
county,  may  act  as  such  in  any  place  within  a 
city,  town,  or  precinct  which  is  a  county  of 
itself,  and  situated  within,  or  surrounded  by, 
or  adjoining  to  any  such  county;  but  they 
cannot  intermeddle  in  any  motion  arising 
within  such  city,  town,  or  precinct.  ib 

Justices  of  peace  also  may,  by  the  special  words 
of  their  commission,  act  as  well  within  liber- 
ties as  without.  ib. 

Justices  of  the  peace  may  execute  their  office 
within  a  town  which  has  a  special  commission 
of  the  peace  for  its  own  limits,  unless  specially 
excluded.  49 

If  therefore  the  crown  grant  to  any  city  to  have 
justices  of  its  own  within  itself,  excluding  the 
county  justices  from  intermeddling  therein  in 
the  ordinary  business  of  a  justice  of  the  peace, 
the  acts  of  a  county  justice  therein  are  void.  ib. 

But  if  a  statute  give  jurisdiction  to  justices  of 
the  peace  residing  near  the  place  where  of- 
fences shall  be  committed,  the  justices  of  the 
place  and  the  county  justices  have  concur- 
rent jurisdiction,  ib. 

So  a  charter  granting  jurisdiction  to  borough 
magistrates  does  not  exclude  the  county  jus- 
tices from  having  concurrent  authority,  except 
there  be  express  words  to  that  effect  in  the 
charter.  ib. 

By  15  Geo.  2.  c.  24.  city  justices  may  commit 
persons  apprehended  within  their  limits  to  the 
house  of  correction  for  the  county  in  which 
such  city  or  liberty  is  situated,  if  the  inhabit- 
ants thereof  contribute  to  the  support  of  such 
house  of  correction.  ib. 

By  24  Geo.  2.  c.  55.  justices  of  peace  for  one 


county  may  indorse  warrants  issaed  bv  jus- 
tices of  the  peace  for  another  county,  tor  the 
apprehending  of  felons  who  have  escaped 
from  the  county  where  the  offence  was  com- 
mitted, and  admit  the  party  to  bail  when  ap- 
prehended, if  the  offence  be  bailable.  50 
By  28  Geo.  3.  c.  49.  any  justice  of  the  peace 
acting  for  two  or  more  adjoining  counties  may 
act  for  each  county  respectively,  although  the 
justice  do  not  reside  in  the  county.  51 

How  FAR  Justices  of  Peace  may  proceed  on 
Indictments  taken  before  themselves. 

Subsequent  justices  of  the  peace  may  proceed 
on  indictments  taken  before  their  predeces- 
sors. 52 

Justices  of  peace  cannot  proceed  on  an  indict* 
ment  taken  before  a  coroner  or  justices  of  oyer 
and  terminer  and  goal-delivery.  ih. 

By  what  Name  Justices  of  Peace  are  to  be 
described. 

They  may  be  named  "  keepers  of  the  peace," 
although  they  are  expressly  commissioned  by 
the  name  of  "justices  of  the  peace."  52 

The  description  of  justices  of  the  peace  by  the 
name  of  "  justices  of  our  Lord  the  King  to 
preserve  the  peace,"  &c.  is  good,  without  say- 
ing "  the  King's  peace."  ib. 

By  26  Geo.  2.  c.  17.  the  acts  of  justices  of  the 
peace  shall  be  good,  though  they  are  not 
therein  described  to  be  of  the  quorum.         ib. 

Of  the  Justices'  Authority  in  Felony. 

Justices  have  herein  no  power  unless  their  com- 
mission authorises  them  to  hear  and  determine 
felonies,  which  in  general  is  given  to  those  of 
the  quorum  only,  and  a  certiorari  has  been 
quashed  because  it  only  mentioned  justices  of 
the  peace,  without  adding  they  were  assigned 
to  hear  and  determine  felonies ;  sed  quare.     53 

The  clause  in  the  commission,  to  hear  and  de- 
termine felonies,  gives  justices  no  jurisdiction 
over  an  offence  which  by  statute  is  specially 
appointed  to  justices  of  oyer  and  terminer.  54 

Justices  of  the  peace  have  no  power  to  take  an 
indictment  on  5  Eliz.  c.  14.  concerning  for- 
gery, ib. 

Nor  on  2  &  3  Edw.  6.  c.  24.  concerning  acces- 
saries in  one  county  to  felonies  in  another,  ib. 

Yet  by  force  of  2  &  3  Philip  and  Mary,  c.  10. 
and  as  all  felonies  include  breach  of  the 
peace,  justices  of  the  peace  may  take  exami- 
nations for  any  kind  of  felony,  and  commit 
the  offenders,  &c.  &c.  ib. 

But  as  the  2  &  3  Ph.  and  Mary,  c.  10.  and  1  & 
2  Ph.  and  Mary,  c.  13.  direct  justices  to  cer- 
tify their  examinations  in  homicide,  they  sel- 
dom proceed  further  in  relation  to  any  felo- 
nies, though  within  their  commission,  except 
only  petty  larcenies.  ib' 

Justices  of  the  peace  in  England  may  commit 
an  offender  against  the  Irish  law  for  felony, 
in  order  to  be  sent  to  Ireland,  the  offence  be- 
ing committed  there.  54.  (N) 

Two  justices  may  take  a  recognizance  for  felony 
on  the  high  seas,  &c.  &c.  ib. 

Justices  may  take  an  inquisition  of  murder  if  the 
body  cannot  be  found.  ib. 

The 
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The  Power  of  Justices  in  Treason,  Prae- 
munire, AND  Misprision. 

None  of  these  offences  are  within  their  commis- 
sion, yet,  being  against  the  peace,  any  justice 
may  apprehend  the  offender.  54 

They  may  also  take  the  examination  of  such  of- 
fenders, and  the  information  of  witnesses,  and 
bind  them  over,  &c.  pursuant  to  the  statutes 
of  Phil,  and  Mary.  55 

By  3  lien.  5.  c.  7.  justices  of  the  peace  shall 
have  power  by  the  king's  commission  to 
inquire  of  false  money,  &c.  ib. 

By  5  Eliz.  c.  1.  they  may  inquire  of  the  offence 
of  maintaining  the  pope's  power.  ib. 

By  23  Edw.  1.  c.  8.  they  may  inquire  of  offences 
touching  the  supremacy,  6ic.  ib. 

Of  the  Power  of  Justices  of  Peace  in 
Inferior  Offences. 

Justices  of  the  peace  are  empowered  to  hear  and 
determine  all  trespasses;  which  comprehend 
all  inferior  offences  against  the  peace.  ib. 

By  the  common  law  justices  of  the  peace  have 
no  jurisdiction  over  forgery  and  perjury;  the 
reason  of  it.  55 

libels  are  indictable  before  justices  of  the  peace. 

56 

A  person  may  be  indicted  before  justices  of  the 
peace  for  being  an  extortioner  or  a  night- 
walker,  and  haunter  of  bawdy-houses.  ib. 

Justices  of  peace  have  jurisdiction  over  all  infe- 
rior crimes  whether  mentioned  in  their  com- 
mission or  not,  as  being  against  the  peace,  ib. 

In  what  Cases  Justices  of  the  Peace  may 

ACT  though  interested. 

Justices  of  the  peace  cannot,  by  the  general 
rule  of  law,  execute  their  office  in  their  own 
case.  56 

By  16  Geo.  2.  c.  IS.  Justices  may  act  in  matters 
relating  to  the  relief,  settlement,  and  mainte- 
nance of  the  poor;  to  passing  and  punishing 
of  vagrants;  to  the  highways,  and  to  parochial 
assessments,  although  rated  to  the  charges  of 
the  parish  in  which  they  act.  ib. 

But  on  an  appeal  against  an  order  of  removal 
those  justices  who  are  rated  to  the  relief  of 
the  poor  in  either  of  the  contending  parishes, 
have  no  right  to  vote  by  virtue  of  this  statute. 

57 

How  far  Justices  of  the  Peace  may  act 
though  not  of  the  quorum. 
By  7  Geo.  3.  c.  21.  all  acts  to  be  done  by  two 
justices  in  such  places  where  there  is  only  one 
justice  of  the  quorum^  shall  be  good,  though 
neither  of  the  justices  who  do  the  act  is  of  the 
quorum.  57 

How  far  Justices  of  the  Peace  are 

PROTECTED. 

It  is  actionable  to  call  a  justice  "  rascal,"  "  vil- 
lain," "  liar,"  or  any  other  opprobious  name, 
while  in  the  execution  of  his  office.  ib. 

Justices  of  the  peace  are  not  punishable  civilly 
for  acts  done  by  them  in  their  judicial  capa- 
cities;  but  if  they  abuse  their  authority,  they 
may  be  punished  criminally/  by  information. 

ib. 


An  information  will  not  be  granted  against  a 
justicefor  an  act  donebyhimjudicially,  though 
such  act  be  illegal,  if  he  acted  fairly,  and  with- 
out corrupt  motive.  57 

By  1  Jac.  1.  c.  5.  justices  of  peace  shall  have 
double  costs  in  actions  brought  against  them 
in  which  the  plaintiffis  nonsuited,  &c.         53 

By  21  Jac.  1.  c.  12.  actions  against  justices  of 
the  peace  must  be  laid  in  the  proper  county. 

lb. 

By  24  Geo,  2.  c.  44.  no  writ  or  process  shall  be 
sued  out  or  served  on  a  justice  until  notice 
thereof  has  been  delivered  to  him  at  least  one 
month  before  the  same  is  sued  out,  in  which 
notice  the  cause  of  action  shall  be  stated,    ib. 

By  24  Geo.  2.  c.  44.  s.  2.  the  justice  may  tender 
amends  within  a  month  after  such  notice,  ib. 

By  24  Geo.  2.  c.  44.  s.  3.  if  the  plaintiff,  on  the 
trial  of  such  action,  do  not  prove  that  he  gave 
such  notice,  the  justice  shall  have  a  verdict. 

ib. 

By  24  Geo.  2.  c.  44.  s.  4.  if  the  justice  shall  not 
have  tendered  amends,  he  may,  on  leave,  pay 
money  into  court.  '.  ib. 

By  24  Geo.  2.  c.  44.  s.  5.  no  evidence  shall  be 
received  of  any  other  cause  of  action  than 
that  which  is  contained  in  the  notice.  59 

By  24  Geo.  2.  c.  44.  s.  6.  no  action  shall  be 
brought  against  any  peace  officer  for  any  thing 
done  under  ajustice's  warrant,  until  a  copy  of 
such  warrant  has  been  demanded  in  writing 
and  refused.  jT, 

By  24  Geo.  2.  c.  44.  s.  6.  if  after  such  copy  anv 
action  is  brought,  the  justice  who  signed  the 
warrant  must  be  made  a  defendant,  and  the 
jury,  on  producing  and  proving  the  warrant, 
shall  give  a  verdict  for  the  defendants,  not- 
withstanding any  defect  of  jurisdiction  in  the 
justice.  ii,^ 

In  what  cases  the  defective  warrant  of  the  jus- 
tice shall  justify  the  officer.  qq 

By  24  Geo.  2.  c.  44.  s.  7.  If  in  any  action  on 
this  statute  the  plaintiff  obtain  a  verdict,  and 
the  judge  certify  that  the  injury  for  which  the 
action  was  brought  was  wilful  and  malicious, 
the  plaintiff  shall  have  double  costs.  ib. 

All  actions  must  be  brought  against  a  justice  of 
the  peace  within  six  calendar  months.  ib. 

Where  there  is  a  special  verdict  found  in  any 
action  brought  on  this  statute,  and  it  appear?, 
from  the  facts  found,  that  the  act  was  done 
by  a  justice  of  the  peace,  the  master,  on  ver- 
dict for  the  plaintiff,  must  tax  double  costs, 
though  no  certificate  he  made.  ib. 

Secretaries  of  state  and  privy  counsellors  are 
not  magistrates,  nor  king's  messengers  officers 
within  the  meaning  of  this  statute.  ib. 

On  an  action  against  a  justice,  on  a  conviction, 
the  defendant  must  shew  that  his  proceedings 
were  regular.  60 

An  action  of  trespass  will  not  lie  against  a  jus- 
tice of  the  peace  for  making  a  warrant  to 
distrain  for  the  poor's  rate,  if  the  rate  have 
not  been  appealed  from.  61 

If  a  justice  issue  a  warrant  that  is  totally  illegal, 
he  is  liable  to  an  action  ofya/se  imprisonment, 
though  he  did  not  act  intentionally  wrong,  ib. 

How 
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How  FAR  Justices  of  Peace 
Costs. 
18  Geo.  3 


MAY  AWARD 


m 
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session,  are  wholly  out  of  the  junsdictioii  ol 
the  sheriff's  torn,  and  of  all  such  courts. 


06.  s.  26 
19.  when  a  justice  hears  a  i  Whether  those  who  are  taken  by  the  command- 


complaint,  on  any  warrant  or  summons  issued, 
he  may  award  costs  to  be  paid  by  either  party, 
as  he  shall  think  fit,  to  be  levied  by  distress.  61 
Upon  a  conviction  on  a  penal  statute,  where  the 
penalty  shall  not  exceed ^t?e  pounda,  the  costs 
may  be  deducted  from  the  penalty,  provided 
they  do  not  exceed  afjlh  part  of  such  penalty. 

JUSTICIER. 
See  King's  Bench. 


JUSTIFICATION. 
See  Justices  of  Peace.    Arrests. 


Pleading. 


KING. 

See  Indictment.  Pardon.  Challenge.  Courts. 

How  far  the  king's  pardon  will  bar  a  qui  tarn. 

384.  s.  64 

Sanctuary  could  only  be  claimed  by  grant  from 
the  king,  made  or  allowed  in  e7/re  since  the 
time  of  memory.  469.  s.  3 

The  king  may  sue  in  what  court  he  pleases. 

ch.  27.  s.  27 

Wherever  the  king  appears  to  have  been  deceived 
in  his  grant,  it  is  void.  547.  s.  46 

Where  the  king  is  a  party  there  can  be  no  pro- 
cess by  proviso.  564 

The  king  shall  not  be  bound  by  a  statute  which 
does  not  expressly  name  him.  567.  s.  3 

The  king  is  a  party  in  every  indictment,  and  also, 
in  some  sort,  in  appeals.  571.  s.  10 

The  king  is' the  supreme  magistrate  of  the  king- 
dom, and  intrusted  with  the  whole  executive 
power  of  the  law.  1.  s.  1 

No  court  can  have  any  jurisdiction,  unless  it 
some  way  or  other  derive  it  from  the  king.  ib. 

The  king  cannot  sit  in  judgment  upon  any  in 
dictment,  because  he  is  a  party,  and  has  de- 
legated all  his  power  to  his  judges.         ib.  s.  2 

The  king  cannot  alter  the  certain  and  established 
rules  of  court,  or  add  to  the  jurisdiction  of  an 
ancient  court.  2 

The  king's  grant  of  a  judicial  office  for  life  which 
has  been  usually  granted  at  will,  is  void. 

ib.  s.  5 

The  king  cannot  grant  even  a  7nere  spiritual  ju- 
risdiction, ib.  note  in  marg. 

The  king  cannot  grant  any  new  commission 
whatsoever  that  is  not  warranted  by  ancient 
precedents,  however  necessary  or  conducive 
to  the  public  good.  ib.  s.  8 

Before  the  stat.  of  West,  he  could  not  authorise! 
persons  to  take  care  of  rivers,  and  the  fishing 
therein.  tb. 

The  king's  demise  does  not  determine  commis- 
sions, &c.  &c.  3,  s.  11 

The  king  still  continues  the  principal  conserva- 
tor of  the  peace ;  but  he  cannot  take  a  recog- 
nizance of  it.  38.  s.  1 
The  king,  by  his  commision,  may  authorise 
whom  he  pleases  to  execute  an  act  of  parlia- 
ment. 47.  S.37 
The  king's  lands,  while  they  continue  in  his  pos- 

VOL.  II. 


ment  of  the  king  are  replevisable.     See  Bail 

KING'S  BENCH. 
Sec  Bail.     Appeal.     Certiorari. 

The  king's  bench  retains  all  the  power  which  re- 
mained in  the  court  of  the  high  justicier,  after 
the  courts  of  exchequer  and  common  pleas 
were  separated  from  it,  especially  the  supreme 
jurisdiction  in  all  criminal  matters.      C.  ch.  3 

The  king's  bench  is  intrusted  with  the  highest 
jurisdiction  over  all  capital  offences,  misde- 
meanours, public  breaches  of  the  peace,  op- 
pressions of  the  subject,  and  all  factions,  con- 
troversies, debates,  misgovernment,  or  other 
crime,  manifestly  against  the  public  good. 

7.  s.  3 

This  court  is  empowered  to  find  redress  for 
every  injury.  jft. 

It  is  not  necessary  to  shew  a  precedent  for  the 
remedial  interposition  of  this  court ;  for,  being 
the  custos  morum  of  the  realm,  wherever  it 
meets  with  an  offence  contrary  to  the  first 
principles  of  common  justice,  and  of  dangerous 
public  consequence,  it  will  adapt  a  punish- 
ment proportioned  to  the  enormity  of  the 
offence.  i6.  s.  4 

It  is  in  the  discretion  of  the  king's  bench  to 
inflict  such  fine  and  imprisonment,  and  even 
infamous  punishment  on  offenders,  as  the  na- 
ture of  the  crime  requires.  ib.  s.  5 

This  court  is  not  confined  to  make  use  of  their 
own  prison,  but  may  commit  to  any  prison  in 
the  kingdom,  and  no  other  court  can  bail  a 
prisoner  committed  by  this  court.  ib. 

The  king's  bench  may  proceed  on  indictments 
found  before  any  other  courts,  and  removed 
into  it  by  certiorari,  as  well  as  on  indictments 
and  informations  originally  commenced  in  it, 
&c.  '  ib.  s.  6 

A  statute  which  appoints  that  crimes  of  a  cer- 
tain denomination  shall  be  tried  before  cer- 
tain judges,  does  not  exclude  the  jurisdiction 
of  the  king's  bench  without  express  negative 
words.  8.  s.  6 

Where  a  statute  creates  a  new  offencey  and 
creates  a  new  jurisdiction,  prescribing  a  cer- 
tain mode  of  proceeding  for  the  punishment  of 
it,  it  is  questionable  whether  the  king's  bench 
has  concurrent  jurisdiction.  ib. 

A  record  removed  into  the  king's  bench  cannot 
regularly  be  remanded  after  the  Term ;  but 
the  judges,  to  prevent  a  delay  of  justice,  may 
refuse  to  receive  it,  &c.  ib.  s.  7 

The  king's  bench  may  grant  a  nisi  prius,  as  well 
in  cases  of  treason  and  felony  as  in  other 
cases  ;  and  in  such  case  the  transcript  of  the 
record  only  is  sent  down  to  trial.  i^. 

By  6  Hen.  8.  c.  6.  the  king's  bench  may  remand 
and  send  down,  as  well  the  bodies  of  all  felons 
and  aunderers  brought  before  them  as  their  in- 
dictments, into  the  counties  where  the  offence 
shall  have  been  committed,  and  may  com- 
mand the  justices  to  proceed  in  the  trial  there- 
3  G  of. 
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of,  as  if  the  same  had  never  been  removed. 

8.  s.  8 
This  statute  shall  not  extend  to  high  treason. 

9.  s.  9 
The  king's  bench  is  the  highest  court  of  common 

law,  and  hath  power  to  reverse  erroneous 
judgments  of  ah  inferior  courts,  and  to  punish 
all  inferior  magistrates,  and  all  officers  of  jus- 
tice for  corrupt  abuses  of  their  authority,  but 
not  for  mere  mistakes,  &c.  ib.  s.  10 

The  king's  bench,  being  the  supreme  court  of 
oyer  and  terminer,  gaol-delivery,  and  eyre, 
suspends  the  power  of  ail  other  courts  of  this 
kind  in  the  county  wherein  it  sits,  during  the 
time  of  its  sitting,  and  renders  all  their  pro- 
ceedings void.  ib.  s.  11 

But  such  justices  may  proceed  upon  indictments 
taken  in  a  foreign  county,  and  removed  be- 
fore them,  or  if  taken  before  the  term  ;  sed 
gucere,  if  it  is  not  safest  to  have  a  special  com- 
mission for  this  purpose.  ib. 

By  25  Geo.  3.  c.  18.  the  session  oi^  oyer  and  ter- 
miner, and  gaol-delivery  of  Newgate  in  Mid- 
dlesex, if  begun  before  the  essoin  day  of  any 
term  shall  not  be  suspended,  &c.  by  the  sit- 
ting of  the  king's  bench  on  the  commence- 
ment of  any  term.  ib.  s.  12 

By  22  Geo.  3.  c.  48.  the  same  enacted  with  re- 
spect to  the  sessions  held  in  Middlesei. 

10.  s.  13 

All  process  upon  writs  of  appeal  or  indictments 
removed  into  the  king's  bench  by  certiorari 
ought  to  be  made  returnable  coram  nobis  uhi- 
cunque  fuerimus.  ift.  s.  14 

All  process  upon  bills  of  appeal  of  one  in  ciistodia 
mareschalli,  and  upon  indictments  commenced 
in  the  king's  bench,  ought  to  be  returnable 
coram  nobis  upud  Westmonasteriutn.  ib. 

Where  the  king's  bench  proceeds  on  an  offence 
committed  in  the  same  county  wherein  it  sits, 
the  process  may  be  made  returnable  imme- 
diately, ib. 

Process  on  an  offence  removed  into  the  king's 
bench  by  certiorari  from  a  different  county 
must  have  fifteen  days  between  the  tefte  and 
the  return.  ib. 

Where  proceedings  are  limited  to  judges  ofgaol- 
delivwry  and  oyer  and  terminer,  the  court  of 
king's  bench  has  an  implied  jurisdiction. 

10.  (N) 

The  justices  in  the  king's  bench  are  conservators 
of  the  peace  throughout  the  realm,  and  su- 
preme coroners  over  all  England.  ib. 

This  court  during  term,  and  any  judge  of  it  dur- 
ing vacation,  may  admit  persons  to  bail  for 
any  crime  whatsoever,  except  persons  com- 
mitted for  contempts.  ib.  (N) 

Where  the  body  of  an  offender  attainted  in  the 
county  is  removed  by  habeas  corpus,  and  the 
indictment  by  certiorari  into  the  king's  bench, 
the  court  may  award  execution  to  be  done  by 
the  marshal.  ib. 

Where  persons  put  in  feigned  bail  so  as  not  to 
be  reached  by  21  Jac.  1.  this  court  may  or- 
der the  parties  to  be  set  on  the  pillory.          ib. 

The  king's  bench  may  compel  the  production  of  j 
examinations,  books,  papers,  &.c.  ib. ' 

The  proceedings  before  justices  of  oyer  and  ter- j 


miner,  after  the  oyer  determined,  ought  to  re- 
main in  the  king's  bench.  32.  s.  18 

Whether  a  pardon  of  a  person  condemned  be- 
fore justices  of  gaol-delivery  may  be  allowed 
in  the  king's  bench,  after  the  session  is  deter- 
mined, ib. 

A  statute  which  appoints  that  crimes  of  a  cer- 
tain denomination  shall  be  tried  before  certain 
judges,  does  not  exclude  the  jurisdiction  of 
the  king's  bench  without  express  negative 
words.  374.  s.  30 

The  king's  bench  may  grant  a  nisi  prius,  as  well 
in  cases  of  treason  and  felony  as  in  other 
cases ;  and  in  such  case  the  transcript  of  the 
record  only  is  sent  down  to  trial.         567.  s.  2 

The  king's  bench  is  the  highest  court  of  common 
law,  and  hath  power  to  reverse  erroneous 
judgments  of  all  inferior  cotnts,  and  to  punish 
all  inferior  magistrates,  and  all  officers  of  jus- 
tice for  corrupt  abuses  of  their  authority,  but 
not  for  mere  mistakes,  &c.  399.  s.  22 

Process  on  an  offence  removed  into  the  king's 
bench  by  certiorari  from  a  different  county 
must  have  fifteen  days  between  the  teste  and 
the  return.  562.  s.  3 

An  appeal  in  the  king's  bench  ought  to  be 
arraigned  on  the  crown  side,  unless  it  comes 
in  by  certiorari.  434.  s.  4 

The  kind's  l)ench  is  within  2  and  3  Edw.  6.  c.  24. 
which  authorises  justices  to  proceed  against 
accessaries,  in  the  county  wherein  they  are 
accessary.  450.  s.  52 

After  an  amerciament  hath  been  estreated  into 
the  exchequer,  and  a  pardon  been  there  pro- 
duced and  denied,  the  parly,  by  habeas  corpus 
cum  causa,  may  have  it  allowed  in  the  king's 
bench.  "  552.  s.  69 

No  jury  can  be  returned  into  the  king's  bench 
from  a  foreign  county,  without  proper  pro- 
cess under  the  hand  of  the  chief  justice;  if 
for  an  indictment  in  same  county,  guare,  if  a 
jury  may  not  be  returned  by  a  bare  praceptum 
est,  4-c.  returnable  immediately.      562.  s.  2,  3 

A  writ  of  error  lies  in  the  king's  bench  of  an 
attainder     before    the    lord    high    steward. 

655.  s.  17 

The  king's  bench  may  not  only  award  execution 
against  persons  attainted  there",  but  also  against 
persons  attainted  in  parliament,  or  any  other 
court  of  record.  ib' 

In  what  manner  the  body,  &c.  must  be  removed. 

ib. 

If  a  peer  be  convicted  in  parliament,  and  the 
day  of  execution  elapse  before  execution 
done,  the  king's  bench  may  appoint  a  new 
time  of  execution,  the  parliament  not  sitting. 

656.  (N) 

How  far  the  king's  bench  may  proceed  in  the 
trial  of  a  peer.  ^^^ 

The  king's  bench  may  award  process  into  any 
county  in  England.  392 

KNIGHT. 

By  Stat.  West,  the  most  loyal  and  wise  knights 
are  ordered  to  be  chosen  coroners  ;  but  at 
this  day  it  is  no  good  cause  to  remove  a  coro- 
ner that  he  is  not  a  knight. 

By  24  Geo.  2.  c.  18.  no  peer  shall  challenge ^K)r 
want  of  a  knight  being  returned. 
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LACEIES. 

No  laches  is  imputable  to  the  king  564 

LARCENY. 
See  County. 

Ih  what  cases  larceny  is  bailable.     {See  Bail.) 

In  what  cases  larceny  is  excluded  from  clergy. 
(See  CLFroY.) 

If  a  man  appear  obstinately  mute  on  an  ar- 
raignment for  petit  larceny,  he  shall  have  the 
like  judgment  as  if  lie  had  conf«!ssed  the  in 
dictment  46 1,  s.  10 

Persons  convicted  of  larceny  may  be  sent  toth*- 
house  of  correction,  or  transported.     {See 

ClkRGY,  TaAXSPOaT/VTION). 

Where  an  acquittal  or  conviction  of  larceny  is 
pleadable  to  a  second  prosecution.  {See 
Autrefois  Acquit). 

Where  accomplices  discovering  and  giving  evi- 
dence against  persons  guilty  of  larceny  are 
iutitled  toa  pardon.  (»S'ee  Pardon). 

On  an  indictment  for  grand  larceny,  the  jury 
may  find  the  prisoner  guilty  of  petty  larceny 
only.  621.  s.  "6 

&o  also  where  the  larceny  is  ousted  of  clergy, 
and  laid  capitally,  the  jury  may  find  hnn 
guilty,  but  not  of  the  capital  part.  {See  Vkr 
DICT.)  621 

The  goods  of  a  person  guilty  of  petit  larceny 
became  forfeited  on  a  //t^am/ecif,  or  default 
to  the  exigent.  {See  Forfkiture). 

LEET. 
See  Court-Leet.  Torn.  Affray. 

A  court-leet  is  a  court  of  record  having  the  same 

jurisdiction  within  some  particular  precinct 

which  the  sheriff's  torn  has  in  the  county. 

(See  Sheriff's  Torn.)  112.  c.  11 

The  end  of  instituting  a  court  leet.  ib.  s.  2 

How  far  it  exempts  those  who  live  within  its 

precincts  from  the  torn.  I  13.  s.  3 

How  far  the  Icet  is  subject  to  the  torn.     ib.  s.  4 

For  what  causes  a  court  leet  may  be  forfeited. 

ib.  s.  5 

What  ought  to  be  the  form  of  the  caption  of 

an  indictment  in  the  court  leet.  114.  s.  6 

LIBERTY. 
See  Parish.  Ward. 

LONDON. 

An  alderman  of  London  is  not  compellable  to 
be  a  constable;  for  his  exemption  is  neces- 
sary for  the  good  government  of  the  city. 

100.  s.  40 

Formerly  only  the  London  surgeons  were  ex- 
empted from  the  office  of  constable,  sed  vide 
18  Geo.  2,  c.  15,  s.  to.  101 

No  visne  can  come  from  the  city  of  London  ge- 
nerally by  reason  of  its  extent;  and  the  con- 
stant usage  is  to  shew  in  what  ward  and 
parish  in  London  u  fact  is  done.  256 

But  it  is  a  sufficient  addition  to  name  a  defend- 
ant generally  "  of  London,  &c."  without 
more.  '  m*  s.  120 


The  justices  of  peace  and  coroner*  within  the 
city  of  Ix)ndon  and  county  of  Middlesex,  &c. 
shall  have  the  same  authority  to  let  to  bail 
felons  and  prisoners  as  before  1  &  2  Phil.  & 
Mary,  c.  1.  159 

Whether  a  certiorari  will  lie  to  the  courts  of 
London.  401 

A  return  of  the  tenor  of  an  indictment  from 
London  is  good  on  a  certiotari  to  return  the 
indictment  itself.  ih.  s.  71 

London  cannot  join  with  other  counties  in  tak- 
ing an  inquest.  454 

The  want  of  freehold  is  a  good  challenge  in 
cases  of  high  treason  to  a  juror  in  London,  &c. 

573 

For  high  treason  every  juror  in  London  ought 
to  have  such  freehold  or  copyhold  as  is  re- 
quired by  4  &  5  Will.  &  Mary.  575 

By  3  Geo.  2,  c.  25,  jurors  for  the  trial  of  any 
issue  in  London  shall  be  householders,  and  be 
worth  £100  personal  property.  576 

By  4  Geo.  2,  c.  7,  leaseholders  of  £50  a-year 
over  and  above  the  ground-rents,  may  be 
jurors  in  Middlesex.  ib. 

By  1 1  Hen.  7,  c.  21,  and  4  Hen  8,  c.  3,  jurors 
in  London  in  real  and  personal  actions,  shall 
have  the  value  of  forty  marks.  574.  s.  91 

The  citizens  of  London  have  a  special  privi- 
lege by  charter,  that  in  appeals  brought  by 
any  of  them  there  shall  be  no  wager  of 
battle.  588.  s.  6 

maim: 

See  Appeal. 
No  appeal  of  maim  can  be  good  without  the 
word  **  mai/hemiavif  249 

There  are  no  accessaries  after  the  fact  in  maim. 

438 
MAINOUR. 
Those  who  are  taken  with  the  mainour,  that 
is  with  the  thing  stolen  as  it  were  in  their 
hands,  are  excluded  from  the  benefit  of  a  re- 
plevin by  the  stat.  of  West.  151 
Anciently   pei-sons  taken   with   the  mainour 
mi^ht  be  tried  without  the  formality  of  an 
indictment.                        290.  s.  5.  30 1 .  s.  34 
By  28  Edw.  3,  c  3,  42  Edw.  3,  c,  3,  and  25 
EliZnC.  4,  proceedings  upon  the  mainour  are 
said  to  be  taken  away.                      291-  note 
MAIN  PRIZE. 
..^e  Appeal  &  Bail. 
MALTCE. 
See  Homicide.    Murder. 
How  far  an  appeal  must  be  malicious,  to  intitle 
the  appellee  to  a  recovery  of  damages.    274 

MALUM. 
Whether  a  pardon  of  "  all  offences,  &c."  will 
pardon  offciires  mala  in  se,  540 

MANDAMUS. 
In  what  case  the  kings  bench  will  grant  a pe- 
remptort/  mandamus,  to  discharge  or  to  ap- 
point a  person  from  or  to  the  (^ce  of  con- 
stable. 273.  s.  47 
3  e  V  The 
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The  Court  will  refuse  an  application  for  an  in- 
formation quo  warranto,  if  the  defendant  can 
shew  the  right  in  question  had  been  deter- 
mined on  a  mandamus.  366 

MANSLAUGHTER. 
See  Autrefois  Acquit.     Pardon. 

Where  the  principal  in  murder  is  found  guilty 
of  manslaughler,  those  who  are  charged  as 
accessaries  before  shall  be  discharged.      444 

By  the  1  Jac.  I,  c  8,  manslaughter  by  stabbing, 
&c  shall  be  deemed  murder.  .  485 

Whether  by  3  Hen.  7,  c.  1,  a  clerk  convicted 
of  uianslaughter  shall  be  committed,  or  bail- 
ed at  discretion  till  the  year  be  passed. 

502.  s.  181 

A  person  convicted  of  riianslaughter  may  be 
transported.  513 

MARGENT. 

If  the  county  in  which  the  fact  to  be  tried  was 
committed,  be  alleged  in  the  margent  of  the 
indictment,  the  particular  vill  in  which  the 
offence  is  laid  shall  be  intended  within  the 
county.  301 

Sed  qucere,  except  such  vill  be  expressly  alleg- 
ed to  be  in  the  county  named  in  the  margent, 
or  in  the  county  aforesaid.  ib. 

MARKET  OVERT. 
See  Appkal. 

Restitution  in  an  appeal,  or  on  an  indictment 
of  larceny,  is  not  barred  by  sale  iu  market 
overt.  24 1 

By  31  Eliz  c.  12,  stolen  horses  shall  be  restor- 
ed without  prosecution,  if  claimed  in  six 
months,  although  bondjide  sold  in  market 
overt.  242.  (N)  3 

MARSHAL. 

See  Constable  &  Marshal. 

MEASURES. 

False  measures  are  indictable  in  the  sheriflf's 
torn.  106.  s.  58. 

MELIUS  INQUIRENDUM. 

See  Coroner. 

* 

MESSENGER. 

Practice  has  authorised  the  commitment  of  an 
oflfender  to  the  custody  of  a  messenger,  but 
it  shall  be  intended  to  be  for  the  purpose  of 
carrying  the  prisoner  to  gaol.  177-  s.  9 

A  prisoner  brought  to  the  king's  bench  in  the 
custody  of  a  messenger  to  be  bailed,  shall 
not  be  re-committed  to  the  custody  of  the 
messenger,  if  he  has  not  his  bail  ready,  but 
to  the  marshal  of  the  court.  174.  (N)  1 

The  king's  messengers  are  not  officers  within 
the  protection  of  the  statutes  of  7  Jac.  1,  c. 
5,  21  Jac.  1,  c.  12,  and  the  24  Geo.  2,  c.  44. 

60.  s.  83 
MIDDLESEX. 
See  London. 

By  25  Gea  3,  c.  18,  the  sessions  of  gaol  delive- 


ry, &c.  of  Newgate  in  Middlesex,  shall  ncA 
be  suspended  by  the  intervening  sitting  of 
the  court  of  king's  bench,  between  its  com- 
mencement and  conclusion.  9-  s.  12. 

By  32  Geo.  3,  c.  48,  the  same  is  enacted  with 
respect  to  the  sessions  in  Middlesex.  10.  s.  IS 

Justices  of  peace  and  coroners  for  Middlesex 
shall  have  their  accustomed  power  to  bail 
felons  and  prisoners,  notwithstanding  the 
statutes  of  Philip  and  Mary.  159.  s.6l 

A  certiorari  may  be  granted  to  remove  an  in- 
dictment from  Middlesex,  on  giving  three 
days  notice.  40 1 .  s.  26. 

By  4  Geo.  2,  c.  7,  all  leaseholders  of  £50  a- year 
improved  rents  in  the  county  of  Middlesex, 
shall  be  liable  to  serve  on  juries.  576 

MISNOMER. 
See  Abatement.    Addition.    Name. 

In  what  cases  a  writ  of  appeal  may  be  abated 
for  a  misnomer.  259-  s.  103 

^o  indictee  can  take  any  advantage  of  a  mis- 
taken surname  in  an  indictment,  as  an  appel- 
lee may  do  in  an  appeal.  317.  s.  69 

But  every  other  misnomer  of  the  defendant, 
except  that  of  the  surname,  is  equally  fatal 
in  an  indictment  as  in  an  appeal.  ib. 

A  misnomer  of  the  defendant's  name  of  baptism 
may  be  pleaded  in  abatement.  318 

Outlawry  may  be  avoided,  upon  the  defend- 
ant's coming  in  upon  the  capias  utlagatum 
and  pleading  a  misnomer,  either  of  the  name 
or  addition,  in  the  writ.  653.  s.  10 

MISPRISION. 

An  officer  who  has  suffered  a  felon  to  escape 
may  be  tried  for  the  misprision,  although 
the  party  escaping  is  not  convicted  of  the 
felony.  197 

In  a  trial  for  misprision  of  high  treason  within 
7  Will.  3,  there  must  be  two  witnesses  to 
prove  the  indictment.  354.  s.  143 

An  information  will  not  lie  for  misprision  of 
high  treason.  357-  s.  3 

By  3S  Hen.  8,  c.  23,  misprision  of  treason  being 
confessed  or  examined  by  the  privy  council, 
may  be  tried  in  any  county.  559 

Whether  a  peremptory  challenge  is  allowed  in 
misprision  of  treason.  570 

The  judgment  in  misprision  of  high  treason,  is 
imprisonment  during  life,  forfeiture  of  all 
goods,  and  the  profits  of  lands.        630.  s.  10 

MISRECITAL. 

What  misrecitals  of  a  statute  upon  which  an 
indictment  is  founded  are  fatal.  {See  Indict- 
ment). 

MITTIMUS. 

See  Bail.  Commitment.  Breaking  Prison, 

MONOPOLY. 
Where   a   dispensation   was  introductive  of  a 
monopoly,  it  was  unlawful.  541 

MORTMAIN. 

Mortmains  and  purprestureSf  as  being  offen- 
ce* 
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ces  of  a  public  nature,  are  inquirable  of  at 
the  sheriff's  torn.  105 

The  statutes  of  mortmain  give  a  duty  to  the 
next  immediaie  lord  for  an  alienation  to  a 
corporation ;  which  being  a  gift  of  a  parti 
cular  interest  to  the  party,  can  never  be 
prejudiced  by  any   prerogative  of  the  knig. 

543 

But  it  is  said  that  the  king  might,  before  1 
Will,  and  Mary,  c.  2.  have  dispensed  with 
the  statutes  of  mortmain ;  sed  qutere  ib. 

MURDER. 

Whether  the  sheriff  in  his  torn  may  inquire 
of  the  death  of  a  man.  ih. 

If  an  indictment  or  appeal  be  made  to   allege 
that  the  party  was  murdered  at  the  time  only 
when  he  received  the  wound,  it  is  repug- 
nant and  void.  253 
An  appeal   of  death  cannot  amount  to  murder, 
without  the  word  murdravit.  249 
If  a  murder  be  not  expressly  laid  and  proved 
to  have  been  done  of  malice  prepenscy  &c. 
the  offender  shall  have  his  clergy.            476 
In  what  cases  murder  is  excluded  from  clergy, 

ib. 

An  acquittal  of  murder  will  be  a  good  bar  to 

a  subsequent  indictment   of    petty  treason. 

518 
What  is  particularly  required  in  a  pardon  of 

murder  {See  Pardon). 
Murder  is  one  offence,  and  being  accessary  to 
it  is  another;  therefore  the  word  murder  in 
33  Hen.   8,  c.  23,  which  authorises  murder, 
when  confessed    or    examined    before    the 
privy  council,  to  be  tried  in  a  foreign  coun- 
ty, shall  not  extend  to  accessaries.    559-  s.  4 
On  an    indictment  of  murder  ex  malitia  prce- 
cogitata  evidence  of  malice  implied  is  suffi- 
cient. 617 
The  declarations  of  the  deceased  after  the  mor- 
tal wound  given,  and  while  he  is  in  extremis^ 
are,  on  a  trial  for  the  murder,    admissible 
evidence.                                            597.  s.  47 
If  a  jury  on  an  indictment  of  murder  find  the 
prisoner  guilty  of  manslaughter,  they   must 
add  "  and  not  of  the  murder."  620 

MUTE. 

Whether  the  recognizance  of  bail  for  felony  be 
forfeited  by  the  prisoner's  standing  mute.  172 

To  answer  impertinently,  ineffectually,  or  not 
to  comply  with  the  rules  of  law  when  put 
upon  trial,  are  as  much  a  standing  mute 
in  construction  of  law,  as  if  no  answer  be 
made  at  alL  458.  s.  1 

Insisting  upon  some  frivolous  defence,  refusingto 
plead  in  chief,  or  the  general  issue,  or  even 
to  plead  a  good  dilatory  plea,  and  refuse  to 
plead  over  to  the  felony,  are  instances  of 
standing  mute.  468.  s.   1 

If  a  prisoner  refuses  to  put  himself  upon  God 
and  his  country,  or  by  God  and  his  peers, 
or  to  wage  battle  where  such  trial  is  allowed, 
after  having  pleaded,  it  is  a  standing  mute.  ib. 

The  op ni ions  of  crown  lawyers  whether  a  pri- 
.  soner  who  peremptorily  challenged  above 


the  number  allowed  by  law,  waste  be  dealt 
with  as  with  one  that  standu  mute,  or  to  be 
hnnRf''-  ib.  a. «. 

A  pri  otter  who  thus  perversely  and  olxtiniitely 
offends  in  high  trea.soii  is  ipso  facto  attainted ; 
and  in  felony  the  challenge  shall  be  over* 
ruled.  4.59.  (N) 

He  who  denmrs  in  law  to  an  indirtmrnt  or 
appeal  shall  not  beestcemed  to  stand  mute. 

ih. 
After  a  prisoner  hath  confessed,  or  pleaded,  and 
put  himself  on  his  country,  he  shall 'not  be 
considered  to  stand  mute  in  respect  to  his 
subsequent  silence.  ih.  s.  4. 

Sed  qucere,  where  a  man  does  not  confeas,  but 
pleads  not  guilty,  and  afterwards  stands 
mute,  whether  he  .shall  not  be  put  to  his 
penance.  ib.  s.  4.  note  in  marg. 

V\  here  a  prisoner  makes  no  answer  at  all,  the 
Court  shall  take  an  inquest  of  office,  by  the 
oath  of  any  twelve  persons  that  hap- 
pen to  be  present,  whether  he  do  so  of 
malice  or  by  the  act  of  God.  ih.  s.  5. 

If  after  issue  joined,  and  the  jury  are  charged, 
the  standing  mute  shall  be  tried  by  the  jury, 
and  not  by  an  inquest  of  office.      '  ih. 

If  a  man  answer,  but  not  effectually,  no  inquest 
is  necessary,  for  his  malice    is  apparent,  ib. 

s.  6. 
Where  the  prisoner  is  found  to  stand  mute  by 
the  act  of  God,  the  Court    shall  cause  the 
felony   to  ?be  inquired   of,  and  whether  the 
prisoner  be  the  same  person,  and  shall  see 
into  whatever  may  be  necessary  for  his  de- 
fence, ib.  s.  7 
Such  inquiry  shall  not  be  made  by  an  inquest 
of  office,  but  by    a  jury   returned   by  the 
sheriff,  in  the  same  manner  as  if  the  defen- 
dant had  pleaded.                                 46o.  s.  7 
Wherever  a  person  attainted  stands  mute  to  the 
demand  of  execution,   he  shall  not  be  sen- 
tenced to  penance,  but  to  execution,  ib.  a.  8 
If  such  an  offender  hath  always  continued  iu 
prisoi»  after  his  attainder,  no  inquest  is  ne- 
cessary to  prove  his  identity;  but  where  a 
person  attainted  be  retaken  after  an  escape, 
and  stand  mute  to  the  demand  of  execution, 
it  shall  be  inquired  whether  it  is  of  malice  or 
by  the  act  of  God;  and  in  the  latter  finding, 
then  whether  he  be  the  same  person  or  not. 

461 
Standing  mute  upon  high  treason  is  equivalent 
taa  convictioi>.  ib.  s.  9 

If  a  man  appear  to  stand  obstinately  mute  on 
an  arraignment  for  petit  larceny,  he  shall 
have  the  like  judgment,  &.c.  as  if  he  had 
confe^sed  the  iiulictment.  ib.  s.  10 

By  33  Hen.  8.  c.  12.  any  person  standing  ob- 
stinately mute  upon  an  arraignment  for  any 
of  the  offences  mentioned  in  the  act,  shall 
have  the  like  judgment,  &c.  as  if  he  were 
found  guilty.  ib.  s.  11 

What  is  to  be  done  to  an  appellee  who  stands 
mute  on  his  arraignment.  462 

By  itat.  West,  notorious  felons,  &c.  who  will 
not  put  themselves  on  inquests,  shall  have 
strong  and  hard  imprisounieut.  ih.  s.  15 
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The  opinion  of  the  writers  upon  crown  law 
upon  this  statute.  ih,  s.  14 

What  is  the  nature  of  the  penance  to  which  a 
prisoner  was  to  be  adjudged  upon  his  stand- 
ing mute.  463.  s.  l6 

Women  upon  standing  mute  are  hable  to  such 
penance  as  well  as  men.  464 

At  Newgate^  where  a  prisoner  refused  to  plead, 
the  practice  was  to  tie  his  thumbs  together 
with  vvhipcord,  &c.  ih.  s.  18 

On  standing  mute  in  high  treason,  petit  trea- 
son, or  felony,  a  prisoner  forfeits  both  lands 
and  goods,  in  the  same  manner  as  if  he  had 
been  attainted  any  other  way.  ih  s.  19 

But  where  a  person  was  adjudged  to  his  pe- 
nance for  standing  mute,  and  thcre-by  pre- 
vented attainder,  he  forfeits  his  chattels  only, 
and  not  his  lands  ih. 

How  such  forfeited  goods  may  be  granted,  ih 

s.  20.  21. 

Whether  the  prosecutor  of  an  indictment  or 
appeal  of  larceny  be  entitled  to  a  restitution 
of  the  goods  stolen,  upon  the  defendant's 
standing  mute.  ih. 

Wherever  a  prisoner  shall  be  allowed  clergy 

upon  a  conviction  by  verdict  or  confession, 

he  shall  be   allowed   it  on  standing  mute. 

46.5.  s.  24.  477.  s.  27 

A  statute  taking  away  clergy  from  those  who 
shall  be  convicted  of  a  crime,  doth  thereby 
take  it  away  from  those  who  shall  stand 
mute.  466 

By  3  and  4  Will,  and  Mary,  c.  Q.  if  any  person 
is  excluded  from  clergy  by  any  former  statute, 
on  conviction,  by  verdict  or  confession,  he 
shall  not  be  admitted  to  it  on  standing  mute. 

ih. 

By  12  Geo.  3.  c.  20.  prisoners  who  shall  stand 
mute  in  felony  or  piracy,  shall,  on  convic- 
tion, be  liable  to  the  same  consequences  as 
if  convicted  by  verdict  or  confession.  ih 

NAME. 
566  Abatement.     Dignity.     Misnomer. 

It  is  safest  in  setting  forth  a  presentment,  or  an 
affeerment,  or  an  action  of  debt,  to  shew 
the  names  of  the  presenters.  96.  s.  23 

In  an  appeal,  a  mistake  of  the  christian  or  snr 
name  of  the  appellant,  or  where  he  is 
named  with  an  addition  to  which  he  is  not 
entitled,  or  where  a  peer  who  has  more  than 
one  name  is  not  named  of  the  most  n<yble, 
it  may  be  pleaded  in  abatement.    26<).  s.  103 

It  is  a  good  reply  to  a  plea  of  a  misnomer  of  the 
surname,  that  the  party  is  as  well  known  by 
one  nan. e  as  by  the  other.  259 

Indictments  have  been  quashed  for  omission  of 
the  names  of  the  jurors  in  the  caption  of  it. 

349 

It  is  discontinuance  to  describe  a  man  in  the 
roll  or  process,  by  a  name  variant  from  that 
in  the  original  .  417.  s.  89 

A  variance  between  a  record  of  acquittal  and 
that  to  which  it  is  pleaded  as  to  the  name  of 
the  party,  may  be  helped  by  an  averment, 
that  the  same  person  was  intended  in  both. 

517 


NAVAL  STORES. 

By  22  Car.  2.  c.  5.  those  who  steal  or  embezzle 
naval  stores  to  the  value  of  20s.  are  ousted  of 
clergy,  in  like  manner  as  those  who  steal 
woollens  from  the  tenters.  488 

Clergy  restored  by  4  Geo.  4.  c.  53.  and  other 
punishment  substituted.  ib. 

NEGATIVE  PREGNANT. 

In  what  case  an  implied  negative  pregnant  will 
vitiate  a  plea.  266.  s.  127 

NEGLIGENCE. 
See  Escape. 


NEGLECT. 
Whether  it  shall  forfeit  a  leet. 


c.  U.S.  5 


NIGHTWALKERS. 

A  person  may    be  indicted  as  a   nightwalker 

before  justices  of  the  peace.  35 

A  constable   may  arrest  7iightwalkers  without 

a  warrant.  98.  s    34 

Night  walkers  may  be  indicted  at  the  sheriff's 

torn.  106.  s.  58 

It  hath  been  holden   that  any  private  person 

may  arrest  a  suspicious  night  walker.  120.  s. 

20. 

NISI  PRIUS. 

The  king*s  bench  may  grant  a  nisi  prius  m 
treason  and  felony  as  well  as  in  common 
cases.  8.  s.  7 

Where  a  trial  of  nisi  prius  is  granted,  a 
transcri{)t  only  of  the  record  is  sent  down.  ih. 

What  power  and  jurisdiction  justices  of  nisi 
prius  have  in  criminal  matters.  See  Assize 
and  NiPi  Prils.  37.  c.  7 

Justices  of  nisi  prius  have  no  power  by  stat. 
West.  c.  12.  to  give  judgment  of  imprison- 
ment and  damages  in  appeal  upon  an  ac- 
quittal before  them.  277 

But  by  14  Hen.  6.  justices  of  nisi  prius  may 
in  an  appeal  give  the  principal  judgment  278 

Justices  of  nisi  prius  by  an  established  usage 
have  gained  a  power  to  assess  the  damages. 

ib. 

A  person  is  not  liable  to  attachment  for  diso- 
bedience of  a  rule  at  nisi  prius  unless  it 
be  made  a  rule  of  court  222.  s  37 

The  costs  allowed  to  a  defendant  acquitted 
upon  an  information,  only  extend  to  trials 
by  nisi  priusy  and  not  Avljere  the  cause  is 
tried  at  har.  36l 

In  what  case  a  distringas,  &c.  with  a  tales  is 
grantable  with  a  nisi  prius.  565.  s.  l6 

The  court  above  will  take  judicial  notice  of 
what  is  done  at  nisi  prius.  '  566.  s.  17 

In  what  cases  justices  of  assize  may  grant  a 
tales  de  circumstantibus.  ib. 

By  Stat.  West.  c.  SO.  all  pleas  in  either  bench 
which  require  an  easy  examination  may  be 
tried  by  writ  of  nisi  prius.  576,  s.  2 

An  issue  joined  in  the  king's  bench,  whether 
for  treason,  felony,  or  other  crime,  committed 
in  a  diflferent  county,  may,  by  virtue  of  the 

above 
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p    above  statute,  be  tried  in  the  proper  county, 
-       by  writ  of  nm  prim^  567.  s.  '^ 

Wherever  the  king  is  a  party,  it  is  irre^juhir 
to  grant  a  nm  pmis  witlion't  his  special  war- 
rant,  or  the  assent  of  the  attorney  general. 

568.  s  3 

In  an  appeal  the  Court  may  grant  it  as   in 

common  cases.  i^. 

The  conrt  of  king's  bench  may  reftise  A  nisi 

prtjts.  even  on  t»ie  motion   of  the  attorney- 

^      general,  iftiie  cause  require  great  exaniina 

tion,  except  the  king  by  letters  signify  his 

pleasure  to  have  a  nisi  prius.  568.  notis 

,  NOCTANTER. 

^  The  word  noctanter  is   necessary  in  every    in 
dictnient  of  burglary.  c.  tio.  s.  57 

NONCLAIM. 

Where  a  woman  who  has  title  to  dower  may, 

by  reason  of  her  husband's  attainder,  avoid 

^     the  bar  o(  nonclaim.  647.  s  44 

NON  OBSTANTE. 

Qucere^  whether  the  king's  pardon  of  man- 
slaughter was  good  without  a  non  obstante  of 
thes'atute  of  2  Edw.  3.  c.  2.  5S6.  s.  14 

The  king's  pardon  of  murder,  rape,  or  trea- 
son, cannot  be  good  without  a  non  obstante 
of  13  Rich  2.  unless  the  crime  be  specified 
in  the  pardon.  -  ib. 

By  1  Will,  and  Mary,  c.  2.  no  dispensation 
of  any  statute  by  non  obstante  ahziW  be  allow- 
ed.   '  .'>37 

Where  a  non  obstante  is  necessary  in  a  dispen- 
sation, and  how  far  it  may  be  etfectual.   54^ 

NON  OMITTAS. 

In  what  case  a  non  omitlas  shall  be  awarded 
upon  a  sheriff's  return.  209.  s.  4 

In  what  cases  criminal  process  requires  the 
clause  of  non  omittas.  391.  s.  5 

NONSUIT. 
See  Appeal. 

NOTICE, 

Whether  it  is  necessary  that  notice  of  a  new 
commission  should  be  had  in  order  to  deler 
mine  a  former  one.  21 

NUL  TIEL  RECORD. 

W^hat  variances  are  immaterial  upon  such  an 
issue,  in  pleading  a  prior  suit  depending  to  a 
qui  tarn  action  or  inforinaiion.  384 

Where  the  object  of  a  certiorari  is  only  to  try 
the  issue  of  nul  tiel  record,  it  is  sufficient  to 
certify  the  tenor  only.  414.  s.  71 

NUSANCE. 

All  common   nusances  are  indictable  in  the 

sheriffs  torn.  I06.  s.  58 

If  a  foct  done  in  one  county  prove  a  nusance  in 

another,   it  may  be  indicted  in  either.  302. 

8.37 
An  indictment  for  barratry,  &c.  need  not  con- 
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's  gub. 
h.  313 
h  coii- 

5.  8.  33 


elude  to  the  nusance  of  «//  " 
jects,  to  the  nunaiire  of  f?i' 
The  king  cannot  panloii  •  m 
liiiues  unreformf  <l 

OAI  11. 

All  persons  are  compellable  to  fake  the  oath 
of   allegiance    at    tie      '  -r    Icct, 

9f>.  ».  2.  112 

.Jurors  are  punishable  by  attachment  for  re- 
fusing to  be  sworn.  214.  s,  20 

It  must  appear  in  a  coroner's  inquest  that  it 
was  taken  by  the  oaths  of  lawful  personn  of 
the  county.  80.  s.  22 

The  ca[)tion  of  an  indirtment  is  bau,  unless  it 
shew  that  the  jurors  found  the  indictment 
upon  their  oaths.  319.8.126 

Whether  it  be  necessary  in  qui.  tarn  to  have 
an  oath,  that  the  offence  arose  in  the  same 
county  in  which  it  is  laid,  and  within  a  year 
before  the  suit.  375 

An  oath  may  be  administered  to  any  sect  of 
religion,  but  it  iisust  be  according  to  the 
respective  forms  of  each.  609 

All  evidence  as  well  for  the  king  as  against 
him  must  be  upon  oath.  611 

ODIO  &  ATIA. 
See  Bail.     Commitmfnt. 

OFFICE. 

In  what  cases  the  coroner  shall  take  an  inquest 
of  office  of  treasure  trove.  83 

In  what  manner  the  question  whether  a  pri- 
soner shall  be  tried  if  he  stands  mute  of 
malice,  &c.  shall  be  tried  by  an  inquest  of 
office.  460 

By  the  common  law,  lands  forfeited  by  an 
attainder  were  not  vested  in  the  king  during 
the  life  of  the  offender,  till   office   found. 

637.  s.  2 

By  S3  Hen.  8.  c.  20.  forfeitures  by  attainders 
for  high  treason  shall  be  vested  in  the  king 
without  office  found.  641 

A  right  of  action  or  entry  into  lands  forfeited 
by  an  attainder  shall  not  be  adjudged  in  the 
possession  of  the  king  without  an  office,  and 
scire  facias,    and    seizure  of   such    office. 

642.  s.  23 


See  EscAPi:. 


OFFICER. 

Arrest.     Justices    or 
Peace. 


OLD  AGE. 

By  Stat,  West,  old  men  above  the  age  of  se- 
venty years  shal.  not  be  put  on  juries. 

2y6.  s.  20.  377.  s.  26 

Pt  rsons  above  sixty  years  of  age  may  counter- 
plead wager  of  battle.  588 

ORDERS. 
See  Certiorari. 

ORDINARY. 

By  Stat,  West,  ordinaries  were  prevented  from 

delivering 
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delivering  their  clerks  who  had  been  tried, 
without  due  purgation.  498.  s.  1 10 

In  what  manner  the  judges  used  to  deliver 
clerks  to  the  ordinaries  in  order  to  make 
purgation.  ib. 

It  was  anciently  the  usual  method  for  the  ordi- 
nary to  demand  the  criminal  as  his  clerk 
before  the  allowance  of  clergy.     499-  s.  112 

But  the  Court  might  allow  the  clergy  without 
such  demand.  500 

If  the  criminal  had  broke  the  prison  of  the 
ordinary,  the  allowance  of  clergy  was  in  the 
ordinary's  discretion.  ib. 

The  temporal  judge  and  not  the  ordinary  was 
to  decide  who  had  the  right    to  clergy. 

ib.s.  113 

In  what  manner  a  clerk  was  to  be  delivered 
to  the  ordinary,  and  afterwards  demesned 
at  the  common  law.  501 

ORIGINAL. 

It  is  a  contempt  punishable  by  attachment  to 
take  out  a  capias  not  warranted  by  the 
original.  212.  s.  11 

OUT-HOUSE. 

By  39  Eliz.  c.  15.  larceny  to  the  value  of  5s. 
in  the  day-time  from  any  dwelling  or  out- 
house thereto  belonging^  by  breaking  the 
same,  is  excluded  from  clergy  j  but  accessa- 
ries are  not  within  this  statute.       495.  s.  95 

An  assistant  who  does  not  enter  the  place 
where  the  larceny  is  committed,  is  not 
within  the  act.  496 

By  3  &  4  Will,  and  Mary,  c.  9.  aiders  and 
abettors  to  any  larceny  to  the  value  of  5s, 
by  breaking  any  dwelling,  shop,  or  ware- 
house thereto  belonging,  are  excluded  from 
clergy.  ib.  s.  99 

An  assistant  to  such  a  felony  in  an  out-house, 
not  being  a  shop,  or  warehouse  belonging  to 
a  dwelling,  without  entering  it,  is  clearly 
entitled  to  clrrgy.  497.  s.  100 

Accessaries  before  io  such  a  felony  in  any  out- 
house, not  being  a  shop  or  warehouse,  are 
also  still  entitled  to  their  clergy,      ib.  s.  101 

OUTLAWRY. 

Process  of  outlawry  upon  an  appeal  may  be 
awarded  in  the  county  court  till  the  exigent 

85.  s.  41. 

And  qucere,  if  the  coroner  may  not  award  it 
even  to  an  outlawry,  on  the  appeal  of  an 
approver.  ib. 

A  person  outlawed  in  a  personal  action  cannot 
bring  an  appeal  until  the  outlawry  be  re- 
versed. 232 

A  qucere,  if  a  person  outlawed  in  a  personal 
action  can  be  an  approver,  282.  s.  4 

Justices  of  gaol- delivery  may  award  execution 
against  such  prisoners  as  have  been  out- 
lawed before  justices  of  the  peace.     30.  s.  7 

Persons  outlawed  for  felony  are  excluded  from 
replevin    by  the    statute    of    Westminster. 

150.  s.  40 

It  is  said  a  person  outlawed  in  a  person  al  ac- 
tion cannot  be  a  grand  juror,  295.  s.  16 


Whether  one  outlawed  on  an  indictment  of 
felony  may  plead  in  avoidance  of  it,  that 
one  of  the  indicters  was  outlawed  for  felony. 

296.  s.  18 

An  outlaw  may,  in  avoidance  of  the  outlawry, 
shew  that  the  indictment  was  found  con' 
trary  to  the  11  Hen.  4.  c.  9.  respecting  the 
return  of  grand  jurors.  299  s.  57 

Qiuere,  Whether  outlawry  in  a  personal  ac- 
tion be  within  the  exceptions  of  11  Hen.  4. 
c.  9.?  300.  s.  31* 

Of  Process  of  Outlawry.  422 

Process  of  outlawry  lies  in  all  crimes  of  a 
higher  nature  than  trespass  with  force  and 
arms,  but  not  on  am/  indictment  for  a  crime 
of  an  inferior  nature.  423.  s.  109 

Outlawry  does  not  lie  upon  a  statute,  unless  it 
be  either  expressly  or  impliedly  given  by  it. 

ib.s.  110 

Several  statutes  enumerated  on  which  it  has 
been  adjudged  not  to  lie.  tb. 

In  process  of  outlawry  for  any  crime  not  capi- 
tal, there  must  be  three  capias  s  to  the  she- 
riff of  the  county  where  the  prosecution  is 
commenced,  before  the  exigent  shall  be 
awarded,  unless  after  judgment,  and  then 
one  capias  is  sufficient.  ib.  s.  1 1 1 

Quaere,  If  the  three  capias  s  be  not  still  neces- 
sary in  rape  ?  ib. 

In  high  treason  and  murder,  one  capias  before 
the  exigent  is  sufficient.  ib.  s.  1 12 

By  25  Edw.  3.  c.  14.  after  indictment  found, 
the  Court  shall  award  a  capias,  and  upon 
non  est  inventus  returned  another  capias 
shall  issue,  returnable  in  three  weeks,  com- 
manding the  sheriff  to  seize  the  chattels  of 
the  offender ;  and  if  he  then  return  that  the 
body  is  not  to  be  found,  the  exigent  shall  be 
awarded,  and  the  chattels  forfeited :  but  if 
he  appear  before  the  return  of  the  second 
capias,  the  goods  shall  be  saved.  424.  s.  113 

After  cepi  returned,  the  Court  will  not  award 
Ine  exigent  upon  the  suggestion  of  an  es- 
cape; the  sheriff  must  return  one.  424.  s.  1 17 

Of  several  defendants,  if  some  plead  in  abate- 
ment, the  suit  shall  be  continued  against 
those  who  make  default  by  capias  only,  and 
no  exigent  shall  issue  till  such  plea  be  deter- 
mined, ib.  s.  118 

An  exigent  shall  never  be  awarded  but  into 
the  county  where  the  offence  is  laid.  ib. 

s,  119 

By  6  Hen.  6.  c.  1.  before  exigent  shall  be 
awarded  for  treason  or  felony  in  the  king's 
bench,  writs  of  capias  shall  be  directed  to 
the  sheriffs  of  the  county  where  the  party 
is  indicted,  and,  where  he  is  named  in  the 
indictment,  returnable  in  six  weeks  or  more, 
and  any  exigent  awarded  or  outlawry  pro- 
nounced before  the  return  of  such  capias, 
shall  be  void.  425.  s.  120 

By  8  Hen.  C.  c.  10.  where  the  offender  dwells 
in  a  different  county  from  that  in  which  the 
indictment  is  found,  after  the  first  capias  is 
returned,  another  capias  shall  issue  to  the 
county  where  the  offender  dwells,  return- 
able in  three  months  where  the  counties  are 

holden 
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holden  from  month  to  month,  or  in  four 
months  where  they  are  holden  by  six  weeks, 
commanding  the  shi^riff  to  take  his  body,  or 
to  make  two  proclamations,  and  if  the  of- 
fender do  not  appear  at  the  return,  the  exi- 
gent shall  be  awarded.  425.  s.  121 

This  statnte  does  not  alter  the  6  Hen.  6.  c.  1. 
concermng  the  process  of  king's  bench,  &c. 

426 

By  10  Hen.  6.  c.  6.  the  second  capias  required 
by  8  Hen.  6.  c.  10.  shall  be  awarded  upon 
indictment  removed  by  certiorari,    ih.  s.  123 

Observations  upon  these  statutes.      427.  s.  124 

A  capias,  directed  to  and  returned  by  the 
chancellor  of  such  county,  shall  be  awarded 
into  a  county  palatine,  when  the  defendant 
is  named  of  any  place  in  such  county.  428 

8.  125 

What  shall  be  done  if  the  chancellor  does  not 
return  such  writ.  428.  s.  125 

if  a  defendant  be  named  both  of  the  county 
in  which  the  indictment  is  found  and  in 
which  he  tiwells,  there  is  no  need  of  a 
capias  with  proclamation  according  to  8 
Hen.  6.  *  ih.  s.  126 

No  capias  need  be  awarded  to  the  county  of 
which  it  is  stated  the  defendant  lately  was 

ih. 

But  if  a  defendant  be  named  late  of  B.  late  of 
C  &c.  a  capias  shall  go  to  each  county, 
dilferent  from  that  in  which  the  prosecution 
is  commenced.  ih. 

An  outlawry  contrary  to  the  statutes  above 
mentioned  is  not  voidy  but  voidable  by  writ 
of  error.  ih.  s.  127 

By  31  Eliz.  c.  3.  three  proclamations  shall  be 
made.  429 

By  4  &  5  Will.  &  Mary,  c  22.  a  proclamation 
shall  be  n>ade  when  the  exigent  issues,    ih. 

Decisions  on  these  statutes.  430 

By  Stat.  West,  which  extends  ta  indictments  as 
well  as  appeals,  none  shall  be  outlawed  as 
accessary  unless  the  principal  be  attainted, 
but  the  exigent  shall  continue  till  the  prin- 
cipal be  attainted.  431.  s.  128 

Where  some  of  the  defendants  are  charged  as 
principals,  and  others  as  accessaries,  before 
the  award  of  this  exigent ^  the  outlawry  of 
the  accessaries  is  reversable.         432.  s.  130 

QiuBrCy  Whether  if  an  appellant  take  out  the 
exigent  at  the  same  time  against  all  the 
defendants,  he  must  not,  when  they  appear, 
count  against  them  as  principals  ?  ih. 

If  when  he  comes  to  the  exigent  he  counts 
against  some  as  principals  and  others  as 
accessaries  (which  is  the  safest  way),  he 
must  take  out  the  exigent  only  against  the 
principals,  and  a  capias  against  the  accessa 
ries.  ih. 

Where  there  is  more  than  one  principal,  the 
exigent  ought  not  to  issue  till  all  of  them 
are  attainted.  433.  s.  132 

A  person  outlawed  shall  have  his  clergy  in 
the  same  manner  as  if  he  had  been  other- 
wise convicted.  477 

A  statute  taking  clergy  from  those  who  shall 
he  found  guilty,  does  not  take  it  from  those 
who  are  outlawed.  ib,  s.  28 


Whether  [K^rsons  outlawed  for  hoTM-stcaling 
be  ousted  of  their  rl^rgy.  486.  •.  6l,  62 

It  is  a  goo<l  can«e  of  challenge  to  a  juror  that 
he  is  outlawed.  576 

If  a  peer  ab^ent  himnetf,  and  cannot  be  found, 
he  may  be  outlawed  per  jmlicium  eonmato- 
runifSrc.  585.  s.  16 

Outlawry  in  a  personal  action  i.«i  not  a  good  ex- 
ception against  a  witness  as  it  is  against  a 
juror.  604.  s.  107 

Judgment  of  outlawry  is  given  by  the  coroner 
at  the  fifth  county  court,  upon  the  parties 
not  appearing  to  the  exigent.  695-  •.  21 

The  exigent  is  a  writ  commanding  the  sheritf 
to  cause  the  defendant  to  be  demanded  from 
county  court  to  county  court,  till  he  be  out- 
lawed, ib. 

How  such  judgment  shall  be  entered  on  the  re- 
cord, ib. 

If  the  judgment  appear  not  to  have  been  given 
by  the  coroner,  it  b  erroneous. 

ib.  Notes  in  Marg. 

In  London,  judgment  of  outlawry  is  given  by 
the  recorder.  ib.  (N) 

When  a  judgment  t)f  outlawry  for  treason  or  fe- 
lony appears  of  record  by  the  sheriff's  return 
of  the  exigent^  the  party  is  as  nmch  attaint- 
ed, and  shall  forfeit  and  lose  as  if  he  had  re- 
ceived sentence  upon  verdict  or  confession. 

ib.  s.  22 

And  qntBre,  If  the  party  is  not  equally  attaint- 
ed by  the  coroner's  return  of  a  certioran  di- 
rected to  the  sheriffs  to  certify  whether 
he  were  outlawed  or  not.  635.  s.  22 

Any  one  as  amicus  curia  may  inform  the  court 
of  error  in  process  of  outlawry.  ib.  s.  23 

The  party  shall  have  counsel  assigned  to  take 
advantage  of  error  in  outlawry.  ib. 

But  if  the  outlawry  be  only  voidable,  and  the 
party  will  take  no  advantage  of  error,  exe- 
cution shall  be  awarded,  but  no  judgment 
pronounced.  636 

Whetlieran  outlawry  may  be  reversed,  upon  a 
defendant  coming  in  upon  the  capias  utlaga- 
tum  the  same  Term  the  exigent  is  returnable, 
without  a  writ  of  error  for  faults  apparent 
on  the  record.  650 

The  purchaser  of  land  of  a  person  afterwards  out- 
lawed for  felony  may  falsify  the  record  both 
as  to  the  time  and  nature  of  t  he  offence.    65 1 

At  conmion  law,  in  favor  em  vita,  an  outlawry 
of  treason  or  felony  might  be  avoided  by 
plea  of  some  fact  which  rendered  his  appear- 
ancre  impossible;  but  no  outlawry  for  any 
other  crime,  against  a  party  rightly  describ- 
ed, can  be  avoided  by  any  plea  of  fact. 

652.  s.  6 

By  S6.  Hen.  8.  c.  13.  and  5.  &  6.  Edw.  6  c.  11. 
judgment  of  outlawry  for  treason  against 
persons  abroad  at  the  time  it  is  pronounced 
shall  be  good,  but  the  party  within  a  year 
may  appear  in  the  king's  bench,  and  traverse 
the  indictment,  &c.  659 

These  statutes  extend  to  treason,  subsequent 
to  the  25  Edw.  3.  ib.  s.  8 

Any  outlawry  may  be  avoided  by  the  defen- 
dant coming  in  upon  the  capias  utlagatum 
and  pleading  a  misnomer,  &c.  &c.  &c.  653 
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OYER  &  TERMINER. 

By  the  common  law  as  well  as  27  Hen.  8. 
c.  24.  none  shall  create  justices  of  oijer  and 
terminer,  &c  &c.  except  the  kin*     17   s.  1 

By  what  kind  of  instruments  such  justices 
must   be  constituted.     {See  Commissions.) 

18 

How  the  authority  of  such  justices  may  be 
suspended,  revived,  or  determined.  19 

Their  power  is  wholly  suspended  by  the  court 
of  king's  bench  sitting  in  the  same  coutity 
for  which  they  are  commissioned;  but  it 
revives  without  procedendo  upon  the  absence 
of  the  king's  bench.  20.  s.  3. 

Their  aijthority  may  be  suspended  by  super- 
sedeas on  proof  that  their  commission  was 
unduly  granted,  but  it  may  be  again  re 
vived  by  procedendo.  ib. 

A  commission  once  determined  cannot  be 
revived  without  a  new  commission.  ib. 

Commission  of  oyer  and  terminer,  &c.  was, 
before  7  and  8  Will.  3.  c.  27-  and  1  Ann 
c.  8.  impliedly  determined  by  the  demise 
of  the  king,  and  before  i  Edw.  6.  c.  7.  by 
the  justice's  acceptance  of  a  new  name  of 
dignity.  ib.  s.  5,  6 

The  authority  of  such  justices  is  also  impliedly 
determined  by  holding  a  session  without 
adjourning  it,  &c.  ib  s.  7 

So  also  by  granting  a  new  commission  to 
other  persons  of  the  same  nature.  ib. 

In  what  manner  notice  of  such  new  commis- 
sion shall  be  said  to  be  given.       21.  s.  9,  10 

By  1  Edw.  6.  c.  7-  the  process  made  by  the 
old  commissioners  shall  be  continued  by 
new  ones.  ib. 

By  2  &  3  Phil,  and  Mary,  c.  18.  commissions 
of  ot/er  and  terminer,  &c.  &c.  &c.  shall  not 
invalidatecommissionsof  the  peace,  ib.  s  13 

How  far  the  precise  letter  of  commissions  of 
oyer  and  terminer,  &c.  &c.  must  be  observed 
by  the  justices.  22.  s.  14 

What  form  is  lo  be  observed  in  the  adjourn 
ment  of  such  commissions.  ib.  s.  15 

How  far  the  power  given  by  commissions  of 
oyei^  and  terminer  may  be  altered,  enlarged, 
abridged,  or  divided.  ib. 

Whether  justices  of  oyer  and  terminer,  &c. 
may  sit  in  one  county  to  try  offences  com- 
mitted in  another.  2.S 

By  9  Edw.  3.  c.  5.  justices  of  oyer  and  termi 
tier,  &c.  &c.  shall  send  their  records,  &c. 
into    the    exchequer     every     Michaelmas. 

ib.  s.  20 

Justices  o^  oyer  m\di  terminer  and  gaol  delivery 
may  proceed  in  the  execution  of  both  com 
missions  at  the  same  time.  24.  s.  vil 

Commissions  of  oyer  and  terminer  are  either 
general  or  special.  ib. 

The  form  of- a  general  commission  of  oyer  a»id 
terminer.  ib.  s.  22 

Whether  it  extends  to  suits  between  party  and 
party.  ib.  s.  23 

An  enumeration  of  special  commissions  of  oyer 
and  terminer.  ib. 

Justices  of  oye>'  and  terminer  have  no  power  to 


proceed  against  any  persons  but  those  who 
are  indicted  before  themselves.  25.  s.  32 

But  they  may  be  authorised  by  the  wording 
of  their  commission  to  hear  and  determine 
indictments  found  elsewhere.  ib. 

Where  a  statute  prohibits  a  thing,  and  does 
not  appoint  in  wliat  court  it  shall  be  punish- 
ed, the  offender  mav  be  indicted  before  jus- 
tices of  oyer  and  terminer.  ib.  s.  33 

To  what  persons  and  on  what  occasions  com- 
missions of  ofer  and  terminer  are  grantable, 

26.  s.  34 

By  itat.  West,  no  writ  of  trespass  ad  audiendnm 
et  terminandum  shall  be  granted,  except  to 
the  justices  of  either  bench,  or  justices  in 
eyre,  Sfc.  ib.  s.  34 

By  2  Edw.  3.  c.  2.  oyers  and  terminers  shall 
not  be  granted  but  before  justices  of  the  one 
benrh  or  the  other,  or  justices  itinerant,    "il 

By  34  Edw.  3.  c.  1.  justices  oi oyer  and  termi- 
ner shall  be  named  by  the  court  and  not  by 
the  party.  ib.  s.  SQ 

These  statutes  only  relate  to  special  commis- 
sions granted  upon  particular  occasions  at 
the  request  of  the  party,  and  not  to  the 
king's  general  commission  of  oyer  and  termi- 
ner. 27 

Justices  of  oyer  and  terminer  cannot  assign  a 
coroner,  and  therefore  they  cannot  receive 
the  appeal  of  an  approver.  285.  s.  l6 

Qucere,  If  justices  of  oyer  and  terminer  may 
award  a  venire  for  the  trial  of  an  issue  joined 
before  them,  returnable  the  day  on  which 
the  party  is  arraigned,  unless  the  crime 
amount  to  felony,  or  the  party  consent  to  be 
tried  immediately.  562.  s.  4 

A.  venire  beibre  justices  of  oyer  and  terminer, 
returnable  ilt  a  day  certain,  is  erroneous,  un- 
less the  session  appear  to  have  been  adjourn- 
ed to  the  sa  ac  d  ly.  562 

The  award  of  a  venire  returnable  before  jus- 
tices of  oyer  and  terminer,  Sfc.  need  not  ex- 
pressly mention  before  what  justices  it  shall 
he  returnable.  563.  s.  7 

Justices  of  oi/er  and  terminer  cannot  have  a 
jury  returned  for  the  trial  of  any  issue  joined 
before  them  by  force  of  a  bare  award  :  they 
ought  to  make  a  particular  precept  lo  the 
sheriff  for  that  purpose  under    their   seals. 

561 

In  what  cases  they  may  award  a  tales.  (Vide 
Jurors.) 

By  5  Edw.  3.  c.  11.  justices  of  oyer  and  termi 
ner  may  award  process  into  any  county  of 
England  in  relation  to  persons  indicted  or 
appealed  before  them  of  felony.        39^.  s.  l, 

PAIN  FORT  ET  DURE. 

The  nature  of  the  judgment.  463.  s.  l6 

Judgment  of  pain  fort  et  dure  in  one  felony,  is 

uo  bar  to  a  prosecutioii  for  another.  526 

PALATINE. 

By  22  Hen.  8.  c.  24.  process  for  treason,  felony, 
or  trespass,  in  every  county  palatine,  shall 
be  in  the  name  of  the  king  only,  &c.  tested 
in  the  name  of  him  who  hath  the  franchise. 

394.  s.  7 
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A  certiorari  lies  to  a  county  palatine.  400 

A  certiorari  to  remove  an  indictment  at  a\i  as 
size  in  a  county  palatine  stiall  be  directed  lo 
the  chancellor  of  such  county,  who  shall 
send  for  it  to  the  justices  of  assize.    404.  s.  38 

The  provisions  of  5  &  6  Will.  &  Mary,  c.  11. 
concerning  the  removal  of  indictments  by 
certiorari,  are  extended  to  the  counties  pala- 
tine of   Chester,   Lancaster,    and  Durham. 

406 

A  capias  shall  be  awarded  into  *  county  pala 
tine,  where  the  defendant  in  an  indictment 
or  appeal  is  named  of  any  place  in  such 
county.  428.  s.  125 

The  34  and  35  Hen.  8.  c.  14.  respecting  the 
clerks  of  assize,  &c.  certifying  transcripts  of 
records  of  attainder,  does  not  extend  to  the 
counties  palatine.  »  474 

PARDON. 

In  what  manner  an  approver  who  convicts  the 
appellee  is  entitled  to  a  pardon.  '2S6 

If  petit  treason  be  pardoned  by  parliament,  the 
heir  can  bring  no  appeal ;  for  the  pardon  of 
the  petit  treason  pardons  the  murder  also 

'235 

Though  an  appeal  be  determined  by  the  mar- 
riage of  the  widow,  the  appellee  shall  not 
be   discliarged  without  the  king's  pardon. 

234   s.  38 

If  the  king  pardon  the  approver  hanging  the 
appeal,   tlie    appellee    shall  be  discharged. 

286.  s.  25 

Anciently  the  right  of  pardoning  was  claimed 
by  certain  lords ;  but  by  27  Hen.  8.  c.  24.  no 
person  whatsoever  shall  have  power  to  par- 
don treason  and  felony  except  the  king.  529 

s.  1 

Where  a  pardon  is  matter  of  right.  530 

s.  2 

By  Stat.  Gloucester,  c.  9.  where  persons  are 
indicted  for  murder,  and  the  jury  find  it  per 
infortunium  or  se  defendendo,  upon  the  re- 
port of  the  justices  the  king  shall  pardon 
him  if  it  please  him.       -  ih. 

The  words  if  it  please  the  king,  are  only  spo- 
ken out  of  reverence  to  him,  and  do  not 
render  the  right  of  the  subject  to  a  pardon 
precarious.  ih. 

The  forfeiture  of  goods  by  such  homicide  is  saved 
by  pardon.  ib. 

A  pardon  is  as  necessary  for  one  who  is  indicted 
of  homicide  se  defendendo,  and  confesses  it, 
as  for  one  who  is  found  guilty  se  defendendo 
QP  an  indictment  for  murder.  531 

Qvusi^e,  if  the  person  convicted  be  found  to  have 
fled,  whether  a  pardon  will  save  the  forfeit- 
ure. »5. 

By  4  &  5  Will.  &  Mary,  c.  8.  robbers  out  of 
prison  who  shall  discover  two  offenders  so 
as  they  be  convicted,  shall  be  entitled  to  a 
pardon.  531.  s.  3 

By6  &  7  Will.  3.  c.  17-  clippers,  coiners,  &c. 
discovering  and  convicting  two  offenders,  are 
entitled  to  a  pardon  for  all  such  crimes  com- 
mitted before  the  discovery.  ib.  s.  4 

By  10  and  1 1  Will.  3.  c.  «S.  burglars,  house- 


breakers, horsestealers,  shoplifters,  who  shall 
discover  two  or  more  otfenders,  shall  be  en- 
titled to  a  pardon.  j'A.  s.  .5 

By  5  Ann.  c.  31,  burglars  or  housebrrakeni  who 
shall  convict  two  or  more  offenders,  shall 
have  401  and  a  pardon  of  all  felonies  except 
treason  and  nuirder.  532.  s.  6 

By  8(}eo.  1,  c.  IH,  any  smuggler  discovering 
and  convicting  two  or  more  of  his  accompli* 
ces,  so  as  the  value  of  the  goods  recovered  by 
such  discovery  exceed  .'iOl.  shall  receive  401. 
and  be  entitled  to  a  pardon.  iB. 

By  25  Geo.  3.  c.  57.  accoiuplices  discovering  an 
offender  in  counterfeiting  lottery  orders,  are 
entitled  to  a  pardon.  532.  notes  in  marg. 

Persons  to  whom  the  king  has  by  special  pro- 
clamation in  the  Gazette  or  otherwise  pronnss- 
ed  his  pardon  are  entitled  to  it  of  legal  right. 

ib.  (N) 

In  what  manner  an  approver  who  convicts  the 
appellee  is  entitled  to'a  pardon.  532 

An  accomplice  who  makes  a  full  and  fair  dis- 
covery, and  gives  evidence  of  all  he  knows, 
may,  by  analogy  to  the  law  of  a{)provement, 
entitle  himself  to  a  recommendation  to  the 
king's  mercy,  but  not  to  a  pardon  of  legal 
right.  ih.  (N)  3 

A  justice  of  the  peace  cannot  pardon  an  offen- 
der, and  tell  him  he  shall  be  admitted  a  wit- 
ness for  the  king,  ib.  (N)  4 

The  king's  bench  will  bail  an  accomplice  who 
has  entitled  himself  to  the  hope  of  mercy  by 
the  fairness  of  his  discovery,  in  order  that  he 
may  apply  for  the  king's  pardon.  ib. 

The  nature  o;  a  pardon  of  grace.      532 

Wherever  it  may  be  reasonably  intended  that 
the  king,  when  he  granted  the  pardon,  was 
not  fully  r.pprized  of  the  heinousness  of  the 
crime,  or  the  nature  of  the  conviction  for  it, 
the  pardon  is  void  as  being  gained  by  im- 
position on  the  king.  533.  s.  8 

The  law  has  intrusted  the  king  with  the  high 
prerogative  of  pardoning,  upon  a  special  con- 
tinence that  he  will  spare  those  only  who 
ought,  by  the  peculiar  circumstances  of  their 
case,  to  be  exempted  from  the  general  rules 
of  the  law.  ib. 

Instances  of  pardons  being  void  on  the  ground 
of  the  king  being  unacquainted  with  the  true 
state  of  the  case.  ib. 

Anciently  a  pardon  of  all  felonies  included  a 
pardon  of  all  treasons.  534.  s.  9 

But  a  pardon  of  all  felonies  will  not  now  par- 
don any  felony  coming  within  the  general 
limitations  of  the  i)ardon  ;  and  murder  and 
rape  are  expressly  excluded  by  IS  Hich.  2.: 
~  the  reason  of  it.  ib. 

It  must  appear  by  the  pardon  of  a  person  at- 
taii:ted,  that  the  king  w  as  acquainted  w  itb 
the  attaindc  r.  ib. 

General  pardons  are  usually  made  by  act  of 
parliament,  and  have  of  late  very  rarely  been 
granted  by  the  crown  without  a  particular 
description  of  the  offence  intended  to  be  par- 
doned, ib. 

In  what  manner  the  precedents  of  pardons 

which 
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which  do  not  particularize  the  oflfence  are  to 
be  understood.  535 

By  27  Edw.  3.  c.  2.  in  every  pardon  of  felony, 
the  suggestion  on  which  it  is  made,  and  the 
name  of  tlie  person  making  the  suggestion, 
shall  be  comprised;  and  if  the  suggestion  be 
after  found  untrue,  the  pardon  shall  not  be 
allowed.  535.  s.  10 

By  5  Hen.  4.  c.  2.  if  an  approver  become  a 
felon  again  after  a  pardon,  he  who  procured 
the  pardon  shall  forfeit  lOOl.  535 

A  general  pardon  of  felonies  extends  not  to 
piracy.  535.  s.  1 1 

No  pardon  of  felony  shall  be  carried  further 
than  the  express  purport  of  it.  535.  s.  12 
Where  a  general  act  of  pardon  excepts  some 
particular  kinds  of  felony,  such  exception 
extends  to  persons  attainted  of  them.  ib.  s.  13 
By  2  Edw.  3.  c.  2.  a  pardon  of  manslaughter 
shall  only  be  granted  when  a  man  slayeth 
another  in  his  own  defence,  or  by  tnisfor 
tune.  536.  s.  14 

But  it  seems  the  king's  pardon  of  any  other 
homicide  is  good  without  a  non  obstante  of 
this  statute.  ib. 

An  outlawry    in  an  appeal  of  death  may   be 
pardoned  so  far  as  the  public  justice  is  con- 
cerned in  it.  ib.  note  in  marg. 
By  13  Rich.  2.  c.  1.  no  pardon  shall  beallowed 
for  treason,  murder,  or  rape,  unless  the  same 
treason,  murder,  or  rape,  be  specified  in  the 
same  charter.  ib. 
This  statute  was  meant  to  prevent  the  abuse  of 
the  prerogative;   and  no  pardon  of  murder, 
rape,  or  treason,  without  a  non  obstante,  could 
be  good  ;  but  by  1  Will.  &  Mary,  c.  2.  no  dis- 
pensation  of  any  statute,  by    non  obstante, 
shall  be  allowed.                              537.  s.  17 
Pardons  of  mans laiiffhter,  or  antj  other  felony , 
remain  as  they  were  at  common  law.         ib. 
The  pardon  o(  a  felonious  kilting   may  be  well 
pleaded  to  an  indictment  of  manslaughter  for 
the  same  homicide.  ib. 
If  such  a  pardon  be  pleaded  to  the  finding  of 
manslaughter  upon  the  coroner's  inquest,  the 
Court  will  not  allow  it,  until  manslaughter 
only  has  been  found  on  the  indictment.    538 
Where  a  general  pardon  of  all  petit  treasons 
excepts  murder,  it  cannot  be  avoided  by  in- 
dieting  one  for  murder  who  is  guilty  of  petit 
treason.                                               538.  s.  19 
A    general  pardon  of  all  felonies,  Src.  except 
murder,  shall  extend  to  afelode  se,  and  not 
be  considered  within  the  exception.  538  s.  20 
If  a  general   act  of  pardon  extend  to   all  fe- 
lonies, oflfences,  injuries,  misdemeanors,  and 
other  things  done  before  such  a  day,  it  par- 
dons a  homicide  from  a  wound  given  before  the 
day  of  which  the  party  died  not  till  after,  ib 

s.  2 1 
But  it  seems  that  this  rule  of  law  must  be  un- 
derstood to  pardon  such  oflfences  only  as  are 
not  within  any  of  the  exceptions  of  the  par- 
don, although  they  may  not  be  completed 
till  after  the  day  mentioned.  ib.  (N) 

The  pardon  of  a  principal  allowed  before  his 
conviction,  is  thereby  in  eflfect  a  pardon  of 
the  accessary.  ib. 


If  a  man  be  bound  as  surety  for  another  to  the 
king  for  the  payment  of  a  debt,  the  pardon  of 
the  principal  is  also  a  pardon  of  the  surety, 
even  if  the  time  of  performance  be  not  arriv- 
ed at  the  tinje  of  the  pardon.  539.  s.  23 
A  pardon   to   several,  of  all  felonies  done  by 
them,  without  adding  or  any  of  them,  is  void; 
the  reason  of  it.  ih.  s.  24 
The  king's  grant  of  a  protection,  ^c.  to  a  felon, 
shall  not  operate  as  a  pardon.  ih. 
The  law  will  not  suffer  a  pardon  to  be  carried 
beyond  the  express  purport  of  it.  ih. 
A  pardon  of  all  misprisions,  trespasses,  offences, 
and  contempts,   will   pardon  a  contempt,  a 
false  return,  striking  in  Westminster  Hall, 
barratry,  praemunire f  and  perhaps  all  offences 
not  capital.                                            540.  s.  26 
It  is  questionf^le,  whether  a  general  pardon  of 
all  trespasses  extends  to  champerty  or  confe- 
deracy,                                                 ih.  s.  27 
The   king  cannot  pardon   any  oflfence,  so  far 
against  the  public  good  as  to  be  indictable  at 
common  law,  before  it  happens ;  and  qucerey 
if  he  can  so  pardon  an  oflfence  made  punish- 
able by  statute.                                      ib.  s.  28 
The  king's  grant  to  the  keeperofa  prison  that 
he  shall  go  free  from  all  escapes,  has  been  ad- 
judged to  discharge  a  fine  for  a  subsetjuent 
negligent  escape :   sed  quaere,  but  it  will  not 
pardon  a  voluntary  escape.                    ib.  s.  29 
rhe  king  may  discharge  the  possibility  of  an 
interest  before  it  happens.  ib. 
It  is  a  general  rule,  that  the  king  cannot  par- 
don an  oflfence  that  is  malum  in  se  before  it 
happens.                                                          541 
Formerly  it  was  held,  that  the  king  might  dis- 
pense with  a  thing  which,  being  lawful  in 
its  own  nature,  was  only  prohibited  by  act  of 
parliament,  so  far  as  the  public  is  concerned, 
excepting  such    dispensation   introduced    a 
great  inconvenience.  ib. 
The  king  cannot  dispense  with  an  act  of  parlia- 
ment which   gives  a  particular  interest  or 
right  of  action  to  a  party  grieved.  ib. 
The  king's  power  of  dispensing  with  statutes 
which  intrench  upon  the  prerogative  examin- 
ed.                                                                 542 
The  king  may  dispense  with  a  right  of  entry 
for  a  forfeiture,  which  statutes,  as  those  of 
mortmain,  give  him.                             ib.  s,  30 
But  by  1  Will,  and  Mary,  c.  2,  every  dispensa- 
tion   by  non  obstante,  of  or  to  any  statute, 
shall  be  void,  except  a  dispensation  beallow- 
ed in  such  statute.                               543.  s.  31 
The  king  could  never  dispense  with  a  statute 
before  it  was  made.                                ib  s.  32 
The  king  may  pardon  any  oflfence  after  it  is 
conmiitted,  so  far  as  the  public  are  concern- 
ed,                                                            ib.  S.SS 
The  king  may  pardon  the  penalty  for  an  of- 
fence against  a  popular  statute,  before  any 
suit  comuienced  by  an  informer.  ib. 
The    king  cannot    pardon   a   public    nusance 
which  continues  unreformed,   except  as  to 
the  fine  incurred  previous  to  the  pardon,    ib. 
The  king  cannot  bar  any  action  on  a  statute  by 
a  party  grieved,  nor  even  a  popular  action  by 
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a  common  informer,  if  commenced  previous 
to  the  pardon.  544 

The  king  cannot  discharge  a  recognizance  of 
the  peace  before  it  is  forfeited.  ib. 

A  pardon  will  not  bar  an  appeal,  except  it  be 
at  tlie  suit  of  the  king,  after  the  nonsuit  of 
the  {)arty.  ift.s.  35 

If  a  pardon  be  granted  of  an  appeal  at  the  suit 
of  the  party,  it  shall  not  be  allowed;  except 
on  a  scire  facias  against  the  appellant,  &c. 

ib.  s.  36,  37. 

In  what  manner  an  appellee  must  pro(:ecd  to 
make  a  pardon  of  the  appeal  good.  ib 

Qucere,  whether  the  king,  upon  an  appeal  of 
death,  can  pardon  the  burning  in  the  hand, 
if  the  appellee  be  convicted  of  manslaugh- 
ter. •       5  i5  s.  39 

Where  a  statute  gives  a  public  punishment 
for  a  private  injury,  the  king  may  pardon 
it.  545 

The  king's  pnrdon  will  discharge  any  suit  in 
the  spiritual  court  ex  officio  or  pro  reforma- 
tione  mornm,  or  salute  aiiima.  546.  s.  41 

ilf  the  time  of  such  a  pardon  be  prior  to 
the  award  or  taxation  of  costs,  it  will  dis- 
charge them  also;  but  not  if  the  costs  be  tax 
ed.  ib.  s.  42 

A  pardon  of  all  contempts  will  pardon  a  j-er 

son  imprisoned  by    excommunicato  capiendo 

for  non-payment  of  costs.  ib. 

{Quaere,  whether  an  excommunication    can  be 

discharged  by  the  king's  pardon,     ib.  s.  42 

(N) 

A  pardon  will  not  discharge  a  suit,  either  tem 
poral  or  spiritual,  in  which  the  plaintifFhath 
a  special  interest.  ib.  s.  42 

^Whether  a  pardon  will  discharge  subsequent 
costs  upon  a  removal  of  a  cause  into  the  supe- 
rior courts.  546 
(Costs  taxed  to  the  party  grieved  for  a  con- 
tempt in  equity  are  not  discharged  by  a  par 
don  of  all  contempts ;  sed  qiuere,  if  the  costs 
are  taxed  upon  attachment  by  the  prothono- 
tary.  ib. 
feBy  12  and  13  Will.  3.  c.  2.  no  pardon  under 
the  great  seal  shall  be  pleaded  to  an  impeach- 
ment by  the  commons  in  parhament.    547.  s. 

44 

After  the  impeachment  is  determined  the  king 
may  pardon  the  otFender.  ib. 

The  king   may   extend    his   mercy   on    what 
terms  he  pleases,  and  may  annex  a  condi 
tion,  either  precedent  or  subsequent,  on  the 
performance  of  which  the  validity  of  the  par 
don  depends.  ib.  s.  45 

If  the  king  pardons  a  man  for  felony  whereof  he 
stands  indicted,  ^c.  ^c.  and  the  man  in  fiict 
never  was  indicted,  the  pardon  is  void,  for 
the  king  appears  to  have  been  deceived,    ib. 

s.  46 

A  pardon  gives  the  subject  of  it  a  new  capa 
city  and  credit;  clears  him  from  the  infamy  of 
his  conviction  ;  makes  him  a  good  witness; 
and  enables  him  to  maintain  an  action  for 
calling  him  felon,  &c.  ib. 

A  pardon  of  burning  in  the  hand  in  man- 
slaughter hath  the  same  etfect  as  burning  in 
the  hand  would  have  had.  548.  s.  49 


A  pardon  is  of  no  manner  of  force,  ai  to  the  le- 
gal eflfect  of  it,  till  it  has  passed  the  great 
seal.  ib,  ».  50 

The  arrest  of  a  person  pardoned  without  notice 
is  excusable,  because  arrests  are  for  the  pub- 
lic good.  16.S.  51 

By  4  Geo.  1,  c.  J 1.  completely  serving  the 
term  for  which  a  convict  inav  be  tran!»portcd 
shall  have  the  etlcct  of  a  pardon.  ib. 

Qufcre,  whether  a  pardon  of  a  conviction  of  ;ier- 
juri/,  will  enable  the  ()erson  pardoned  to  be 
a  competent  witness.  ib.  s.  52 

A  conviction,  &c  during  a  session  of  parlia. 
ment  is  discharged  by  an  act  passed  during 
the  same  session  which  pardons  the  ofifence. 

548.  s.  5S 

No  pardon,  without  express  words,  shall  divest 
an  in.terest  vested  by  a  precedent  conviction 
or  attainder.  549.  s.  54 

A  pardon  prior  to  a  conviction  shall  prevent 
any  forfeiture,  either  of  land  or  goods.        ib. 

In  what  manner  a  general  pardon  of  all  judg- 
ments and  execntions  shall  operate,    ib.  s.  55 

A  pardon  of  a  crime  which  is  made  penal  by 
statute,  and  which  also  disables  the  party, 
will  discharge  the  penalty,  but  not  the  disa- 
bdity.  ib.  a.  56 

The  king's  pardon  cannot  save  corruption  of 
blood  by  attainder  of  treason  or  felony.     i&, 

s.  57 

A  general  pardon  by  parliament  cannot  be 
waved.  ib.  s  58 

But  a  man  may  wave  the  benefit  of  a  pardon 
under  the  great  seal,  as  where  one  who 
hath  such  a  partion  doth  not  plead  it,  but 
takes  the  general  issue,  after  which  he  shall 
not  resort  to  the  pardon.  1^. 

The  exceptions  of  a  general  pardon  must  be 
pleaded,  or  the  Court  cannot  allow  the  party 
the  benefit  of  it.  550.  s.  60 

In  what  maimer  those  who  plead  a  general 
pardon  must  shew  they  are  not  within  the 
exceptions.  ib. 

Where  a  man  is  within  the  general  words  of  a 
statute  pardon,  which  is  qualified  by  subse- 
quent provisoes,  it  is  suffi''ient  if  he  bring  his 
case  within  such  general  words ;  for  the  ex- 
ceptions in  such  provisoes  ought  to  be  shewn 
on  the  other  side  ib. 

But  the  Court  are  ex  officio  bound  to  take  no- 
tice of  a  general  pardon  of  all  persons,  &.c. 
without  exception.  ib.  s.  61 

Where  certain  crimes  are  excepted  from  a  ge- 
neral pardon,  there  is  no  need  to  aver  that 
the  crime  indicted  is  not  one  of  them.     550 

s.69 

Where  a  statute  pardon  excepts  only  one  per- 
son in  particular,  there  is  no  need  of  an  aver- 
n.ent  that  the  person  indicted  is  not  the  per- 
son excepted.  550.  s,  63 

Articles  of  surrender  cannot  be  pleaded  as 
amounting  to  a  pardon.  551.  s.  64  (N) 

The  sign  manual  importing  a  pardon,  cannot 
be  pleaded  as  a  pardon.  ib 

It  will  be  error  to  allow  a  man  the  benefit  of  a 
pardon,  uidess  it  be  pleaded.  ib. 

lie  who  pleads  a  pardon  under  the  great  seal 

ought 
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ought  to  produce  it  sub  pede  sigilliy  though 
it  be  a  plea  iu  bar.  ih.  s.  63 

If  the  party  pleading  do  not  produce  the  par- 
don, the  Court  may  indulge  him  with  a  fu 
ture  day  for  the  purpose.  ih. 

A  variance  between  the  record  and  th6  pardon 
pleaded  may  be  supplied  by  averment,  if  it 
be  not  repugnant.  ib.  s.  66 

If  such  variant  pardon  be  pleaded  without  aver 
ment,  the  Court  may  give  a  further  time  to 
perfect  the  plea,  or  to  purchase  a  better  par- 
don, ih. 

If  the  variance  be  personal,  an  inquest  of  office 
has  been  taken  whether  trie  same  person 
were  meant  in  both  records.  ih. 

No  pardon  under  the  great  seal  can  be  pleadeil 
together  with  or  after  the  general  issue,  un 
less  it  be  dated  subsequent  to  the  issue,      ib. 

The  party  shall  take  advantage  of  his  whole 
pardon,  and  not  be  driven  to  any  particular 
words  of  it.  i*o2.  s.  68 

A  person  apprehended  upon  an  estreated  recog- 
nizance may  plead  a  pardon  in  the  kings 
bench,  and  have  a  supersedeas  to  the  exche 
quer.  ib.  s.  69 

Formerly  no  pardon  was  allosvcd  without  a 
writ  for  that  purpose  (except  for  treason) out 
of  chancery,  and  surety  taken  for  the  good 
behaviour.  ib.  s.  70 

By  5  and  6  Will  and  Mary,  c.  13.  justices  be- 
fore whom  any  pardon  for  fcl  'uy  shall  be  al- 
lowed, may  oblige  the  party,  whether  infant 
or  feme  covert,  to  lind  tw.)  siuvtics  for  their 
good  behaviour,  not  exceedrng  seven  years. 

ib.  s.  To 

The  judges  may  insist  on  the  fee  of  gloves  be- 
fore they  allow  a  pardon.  ib.  s.  71 

The  mode  of  taking  advantage  of  a  pardon  on 
the  Circuits  and  at  the  Old  Bailey  described. 

ib. 

Where  beheading  is  part  of  the  judgment,  as  in 
high  treason,  the  king  niay  pardon  all  the 
rest.  QoQ,  s.  5 

In  what  cases  a  pardon  of  a  former  suit  may  be 
pleaded  to  a  qui  tarn  action  or  information. 

384 

An  appellee  at  the  king's  suit  juay  plead  a  par- 
don to  the  appeal,  in  the  same  manner  as  to 
an  indictment.  294.  s  13. 

The  18  Eliz.  c.  7.  which  substitutes  burning  in 
the  hand  instead  of  purgation,  enures  by  way 
of  statute  pardon,  and  restores  the  party  to 
his  credit.  505 

So  also  does  the  king's  pardon  of  treason  or  fe 
lony  after  conviction  or  attainder.  603 

An  attainder  after  pardon  may  be  falsified,  ei- 
ther by  the  party  or  by  his  heir.       6b-2.  s.  4 

A  pardon  will  not  save  the  dower  of  tlie  wife 
after  attainder.  651 

In  what  manner  a  pardon  will  save  corruption 
of  blood.  649.  s.  51 

The  pardon  of  an  attainder  on  a  prosecution  at 
the  suit  of  the  king  will   not  bar  an  appeal. 

.525 
PARISH  AND  WARD. 

A  visne  may  come  from  a  parish,  ward,  &c.  &c. 

256 


If  a  fact  done  in  a  vill  within  a  parish  which 
contains  divers  vills,  or  in  a  city  which  con- 
tains divers  parishes,  be  alleged  generally  in 
the  parish  or  the  city,  it  may  be  pleaded  in 
abatement.  256 

It  is  the  constant  usage  in  pleading,  to  shew  the 
ward  and  parish  in  which  a  fact  alleged  in 
London  was  done.  ib, 

A  parish  shall  be  intended  to  contain  no  more 
towns  than  one,  unless  the  contrary  appear.  i6. 

Wfiere  a  warrant  is  alleged,  authorising  an  ar- 
rest whhin  the  liberties  of  London,  atjd  the 
indictment  lays  the  execution  of  it  in  such  a 
parish  and  ward  in  London,  it  is  good;  forthe 
parish  shall  be  intended  within  the  liberties. 

314 

A  fact  laid  \m  a  j)arish  of  London  with  some 
other  addition,  as  St.  Michael,  Wood-street, 
&c.  without  shewing  the  ward  in  which  the 
parish  lies,  is  good. 

PARK. 

A  visne  may  come  from  a  park. 

PARLIAMENT. 


326.  s.  83 


256.  s.  93 


Persons  committed  by  either  house  of  parlia- 
ment cannot  be  bailed  during  the  sessions. 

165 

No  presumption  shall  be  made  that  they  do  not 
act  within  their  jurisdiction.  ib.  s    73 

The  form  in  which  the  parliament  shall  draw 
connnitments  is  not  cognizable  by  the 
king's  bench.  ib. 

Qacere,  what  remedy  a  subject  has  who  shall 
be  illegally  committed  by  either  house  of 
parliament.  '  ih. 

The  courts  of  common  law  cannot  directly  in- 
termeddle with  the  privileges  of  parliament. 

1 66.  notis 

The  power  in  either  house  of  parliament  to 
connnit  for  contempt,  is  inherent  in  the  very 
nature  of  their  institution.  ib. 

After  the  dissolution  or  prorogation  of  parlia- 
ment, a  person  committed  by  either  house 
may  be  discharged  by  the  king's  bench     ib. 

All  matters  before  either  house  must  be  com- 
menced a-new  at  the  next  parliament,  except 
a  writ  of  error.  ib- 

Qnare,  whether  a  lord  committed  by  the  house 
of  lords  on  an  impeachment  of  treason,  and 
afterwards  pardoned,  cannot  be  discharged 
by  the  king's  bench.  166,  s.  75 

The'  court  of  king's  bench  may  in  their  discre- 
tion bail,  though  not  discharge,  a  lord  upon 
an  impeachment  of  high  treason.  ib. 

By  1  Hen.  4,  c.  14,  no  appeals  shall  be  pursued 
in  parliament.  206 

What  misrecitals  in  an  indictment  on  a  statute, 
of  the  place  or  time  at  which  the  parliament 
was  holden,  are  fatal.  338 

In  what  manner  a  parliamentary  pardon  must 
be  pleaded,  and  how  far  the  Court  are  bound 
ex  officio  to  take  notice  of  it.  ^50 

No  authority,  except  the  parliament,  can  m- 
flict  a  punishment  unknown  to  the  common 
law,  as  transportation,  &c.  634 — 508 
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By  33  Hen,  8,  c.  29,  attainders  of  treason  by  the 
common  law  are  made  of  equal  force  as  at- 
tainders by  parliament.  634.  s.  13 

PAROLE. 
In  what  cases  a  justice  may  authorise  an  arrest 
by  parole.  132 

PARSON. 

Parsons  of  churches  are  not  bound  to  give  at- 
tendance at  the  sheriff's  torn.  92 

PEACE. 

iSce  Justice^,     Sessions. 

PEER. 

All  peers  of  the  realm  are  privileged  from  at- 
tendance at  the  sheriff's  torn,  unless  neces- 
sary on  some  particular  occasidh.       92.  s.  1 1 

None  but  peers  can  hold  the  office  of  lord  high 
steward.  6 

The  authority  and  duty  of  peers  in  the  court  o^ 
the  lord  h»gh  steward,  and  in  tlie  court  of  the 
king  in  parliament.  6.  notis 

No  peers,  as  such,  have  any  greater  authority 
to  keep  the  peace  than  mere  private  persons. 

38.  s.  i. 

A  peer  is  punishable  by  attachment  for  disobe- 
dience to  all  writs  whatsoever.  220.  s.  33. 

220. 7iotis 

A  peer  of  the  realm  cannot  be  an  approver. 

282.  s.  3 

Where  a  distringas  is  the  first  process  against 
a  peer.  393 

By  1  Edw.  6,  c.  12,  every  peer  is  allowed  cler- 
gy in  all  cases  except  nuirder,  and  therefore 
cannot  be  denied  it  for  any  crijie  wiiere  it 
was  allowed  by  the  common  law,  unLss 
.ousted  bv  some  statute  since  1  Edw.  6.     498 

s.  109 

A  peer  cannot  have  counsel  where  a  commoner 
ought  not.  534.  s.  1 

By  24  Geo.  2,  c.  18,  no  challenge  shall  be  taken 
by  a  peer  for  want  of  knights  returned  on  the 
panel.  369 

A  peer  cannot  challenge  any  of  his  peers.    569 

A  peer  returned  on  a  jury  may  be  discharged 
by  writ  of  privilege,  or  he  may  challenge 
himself,  or  be  challenged  for  that  cause.    572 

s.  11 

If  a  peer  bring  an  appeal  the  defandant  shall 
not  wage  battle.  388 

Of  Trial  by  Peers.  ch.  44 

Where  a  peer  is  to  be  tried  by  his  peers,  the 
king,  by  commission,  constitutes  some  peer 
high  steward  pro  hacvice,  which  reciting  the 
indictment  authorises  him  to  receive  and  pro- 
ceed upon  the  same,  and  require  the  peers 
to  attend  him,  and  the  Lieutenant  of  the 
Tower  to  bring  up  his  prisoner.  581.  s.  1 
A  certiorari  goes  out  of  chancery  to  certify 
the  indictment  before  the  steward  indilat^. 

lb. 

The  steward   by  precept  under  seal  directs  a 

.  <:ertain  day  and  place  at  which  it  shall  be 

certified.  ib. 

I*rocessof  thcsame  kind  is  directed  to  the  Lieu- 

'^enant  of  the  Tower,  to  bring  up  his  prisoner. 

ih. 


The  stetvaJrd  directs  another  precept  to  the  Ser- 
jeant at  arms  to  smninon  the  peer*.  Quartt 
if  the  parliament  be  sitting.  ih.  s.  3 

By  7  Will,  o,  all  peers  are  to  be  summoned, 

ift.  (N) 

The  form  in  which  a  trial  by  peers  is  conduct- 
ed. ik.n,4 

The  clerk  of  the  crown  b  to  airaiK"  the  pri- 
soner, but  not  to  insist  on  his  holding  up  his 
hand.  382 

In  what  manner  the  evidence  and  verdict  are  to 
be  given.  ib.%.6 

Howe  but  lords  who  have  a  vote  in  parliament 
can  pass  on  such  a  trial.  ^  ib.  s.  7. 

Whetlnr  upon  the  trial  of  a  peer  the  bishops 
have  a  right  to  vote.  ib. 

It  is  agreed,  they  have  a  right  to  vote  in  a  bill 
of  attainder.  5g3 

They  have  also  a  right  to  vote  in  questions  pre- 
vious to  the  trial  of  a  peer,  ib. 

By  7  Will.  3,  c.  3,  all  peers  who  have  a  right 
to  sit  and  vote  shall  be  summoned  twenty 
days  before  the  trial,  and  take  the  oaths,  &c. 

ib. 

No  lord  of  any  other  cojntry,  or  of  Ireland,  nor 
the  son  or  heir  of  any  peer,  hath  a  right  to 
such  a  trial.  ib.  s.  9 

By  20  Hen.  6,  c.  9,  duchesses,  countesses,  ba- 
ronesses, indicted  of  treason  or  felony,  whe- 
ther married  or  sole,  shall  be  tried  as  peers 
of  the  realm  would  be  tried  for  tin:  otfence  of 
which  they  shall  be  indicted.  tb.  s.  10 

A  queen,  consort  or  dowager,  sole  or  married 
to  a  second  husband,  be  he  a  peer  or  com- 
moner; and  all  peeresses  by  birth,  sole  or 
married  to  peers  or  contmoners;  all  marcbi- 
onessci  and  viscountesses  are  entitled  to  a  trial 
by  peers.  584 

But  a  peeress  by  marriage  loses  her  dignity  by 
marrying  a  commoner.  ib. 

While  the  parliament  is  sitting  a  bishop  shall  be 
tried  by  the  peers.  ib  s.  12 

A  trial  by  peers  may  be  of  right  upon  an  indict- 
ment oftreason  or  felony,  or  misprision  thereof, 
but  for  all  other  crimes  a  peer  shall  be  tried 
by  the  country.  j5.s.  13 

A  peer  shall  not  be  tried  by  his  peers  upon  an 
appeal  of  felony.  ib.  s.  14 

A  peer  is  not  by  any  privilege  exempted  from 
being  indicted  by  a  grand  jury  of  co;nmon- 
ers,  either  in  the  king's  bench,  before  com- 
missioners of  oyer,  or  the  coroner.     585.  s.  1 5 

If  a  peer  absent  himself  and  cannot  be  found, 
he  may  be  outlawed  per  judicium  coronato- 
rum.  Sec.  ib.  s.  16 

The  king's  bench  may  allow  a  pardon  pleaded 
by  a  peer  to  an  indictment  in  that  court,     t^. 

ib.s.  17 

The  king's  betich  cannot  receive  a  peer's  plea  of 
not  guilty,  or  his  confession.  io.  s.  17 

A  peer  attainted  of  treason  or  felony,  may  be 
brought  into  the  king's  bench,  and  demanded 
why  execution  should  not  pass.  ib.  s  18 

If  the  day  apjx>inted  by  the  house  of  lords  for 
the  execution  of  a  peer  should  lapse  before 
execution  done,  a  new  time  may  be  appoint- 
ed by  the  Ring's  bench,  the  parliament  not 

then 
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then  sitting,  and  the  record,  &c.  being  pro- 
perly removed.  585.  s.  18.  (N) 

If  a  peer  on  an  arraignment  before  the  lords  re- 
fuse to  put  himself  upon  his  peers,  he  shall  be 
dealt  with  as  one  who  stands  mute.  ib.  s.  19 

One  entitled  to  peerage  who  pleads  as  a  com- 
moner cannot  afterwards  insist  on  his  peerage. 

ih 

No  question  ought  to  be  asked  of  the  lord  higii 
steward,  or  of  the  judges,  in  the  absence  of 
the  prisoner.  ib.  s.  20 

After  the  lords  are  withdrawn,  the  judges  are 
not  to  give  them  any  opinion  without  consult 
ing  the  rest  of  the  judges,  and  openly  in 
court.  586 

But  thejudges  may  answer  the  lord  high  stew- 
ard any  question  in  open  court,  during  the 
absence  of  the  prisoner.  ib. 

When  a  peer  is  tried  before  the  peers  in  parlia- 
ment, the  lord  high  steward  withdraws  with 
the  rest  of  the  peers.  ib.  s.  21 

Where  a  peer  is  tried  by  the  lords  in  full  par- 
liament, the  house  may  be  adjourned,  and  ihe 
evidence  taken  by  parcels.  ib.  s.  22 

Where  the  trial  is  by  commission,  the  lord  high 
steward,  after  verdict,  may  take  time  to  ad- 
vise upon  it,  and  his  office  continues  till  judg- 
ment, ib. 

On  a  trial  by  commissioners,  the  lords  triers 
cannot  separate  after  evidence  given;  but 
must  continue  together  till  verdict  given,    ib. 

In  a  trial  before  the  peers  in  parliament,  every 
peer  is  a  judge  both  of  law  and  fact;  but  in 
the  court  of  the  high  steward,  he  is  to  judge 
of  the  law,  and  the  peers  triers  are  mere 
judges  of  the  fact.  586  (N) 

In  stated  and  fixed  judgments  the  law  makes  no 
distinction  between  a  peer  and  a  commoner. 

624.  s.  2 
PENALTY. 

The  whole  penalty  of  a  penal  statute  goes  to  the 
king,  where  it  is  not  otherwise  disposed  of. 

368 
The  king's  grant  of  such  penalties  is  void.   390 

PERJURY. 

Perjury  is  not  cognizable  at  common  law  by 
justices  of  the  peace.  55 

An  indictment  of  perjury  on  5  Eliz.  c.  9,  omit- 
ting the  words  voluntarie  et  corrupte  in  set- 
ting forth  the  swearing  is  insufficient.     342 

s.  110 

So  also,  if  such  an  indictment  set  forth  tacto  per 
se  sacro  evanr/elio  falsb  deposuit,  without  di- 
rectly shewing  that  he  was  sworn,  it  is  not 
good.  343.  s.  1 11 

The  Court  will  not  grant  ^certiorari  to  remove 
an  indictment  of  perjury  at  the  instance  of  the 
defendant,  except  for  special  cause.   402.  s.  28 

It  is  unsettled  whether  the  pardon  of  a  convic- 
tion of  perjury  make  the  party  a  good  witness. 

548.  s.  52 

A  conviction  of  perjury,  and  judgment  thereon, 
is  a  good  cause  of  challenge  to  a  juror.      576 

It  is  also  a  good  exception  to  a  witness,  notwith- 
standing the  king's  pardon.  604 

A  conviction  of  perjury  will  not  disable  a  man 


from  making  an  affidavit  as  to  the  irregula- 
rity of  a  judgment.  604.  s.  99 

PERSONAL  ACTION. 
A  mere  personal  action  dies  with  the  person, 
as  all  other  actions  for  mere  torts  do.         238 


What  it  is. 


PES  SIGILLI. 

PETIT  LARCENY. 
See  Larceny. 


346  (N) 


PETIT  TREASON. 

See  Treason — Evidence. 

If  a  wife  commit  petty  treason,  the  heir  may 
have  an  appeal  against  her,  except  the  petty 
treason  be  pardoned.  235.  s.  39 

Two  witnesses  are  required  upon  an  indictment 
of  petty  treason.  35'2.  s.  144 

What  is  to  be  done  to  one  who  stands  mute  to 
an  indictment  of  petty  treason.         462.  s.  13 

Qncere,  whether  petty  treason  was,  at  common 
law,  entitled  to  clergy — But  this  is  settled  by 
statute  De  Clero.  476.  s.  21 

By  23  and  25  Hen.  8,  petty  treason  is  ousted  of 
clergy.  484.  s.  50 

In  petty  treason,  depositions  taken  on  the  exa- 
mination, &c.  are  not  sufficient  to  convict,  if 
the  deponent  be  living,  though  unable  totra- 
vel,  or  kept  out  of  the  way  by  the  procure- 
ment of  the  prisoner.  593 

Judgment  against  a  man  for  petty  treason  is 
"to  be  drawn  to  the  place  of  execution,  and 
there  hanged,  &c."  616.  s.  5 

The  judgment  against  a  woman  was,  that  she 
shall  be  drawn  to  the  place  of  execution,  and 
there  burnt.  But  by  30  Geo.  3,  c.  48,  they 
shall  now.be  hanged.  ih.  s.  6. 

Whether  the  wife  loses  her  dower  for  this  of- 
fence. 647 

Pi^YSICIANS. 

In  what  manner  practising  physicians  may  be 
relieved  by  king's  bench  on  being  chosen 
constables.  100 

By  32  Hen.  8,  c.  40,  the  president  and  fellows 
of  the  college  of  physicians  shall  not  be  cho- 
sen constables.  101 
PILLORY. 

Whether  a  leet  be  forfeitable  for  want  of  a  pil- 

lorv.  113.  s.  5 

PIRACY. 

In  what  manner  accessaries  to  piracy  shall  be 

tried.  '  '  305 

Pirates  standing  mute  were  to  be  adjudged  to 

pain  fort  et  dm- e:  but  by   12  Geo.  3,  c.  20, 

they  shall  be  convicted,  &c.  as  by  verdict  or 

confession.  461 — 465 

Piracy  is  ousted  of  the  benefit  of  clergy.     480 

s.  41 
PLEADING. 
»S'ee  General  ISSUE.  Abatement.     Bar. 
Arrest.    Justification,    Appeal. 

Inferior  judges  may  be  punished  by  attachment 

for 
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for  takinj;  money  of  a  plaintiff  or  deterulant 
for  vicious  pleading.  SJ18 

ow  the  defect  of  addition  or  other  error  in  an 
appeal  may  be  cured  by  pleading.  {See  Ap- 
peal). 

In  what  manner  a  defendant  is  to  plead  to  a 
qui  tarn  action  or  infornmtion.  {See  Infor- 
mation QUI  TAm). 

The  manner  in  whicli  "sanctuary"  was  former- 
ly pleaded.  469 

How  u  pardon  must  be  pleaded.  (5'ee Pardon). 

POSSE  COMITATUS. 
See  Hue  and  Cry. 

POUND  BREACH. 
Pound  breach  is  inquirable  at  the  sheriff's  torn. 


PRAEMUNIRE. 


106 


In  prcBmnnii-e  an  appearance  by  attorney  can- 
not be  admitted  without  a  special  grant  for 
that  purpose.  379-  s.  53 

Instance  of  a  pardon  pleaded  to  pramunire  by 
attorney  without  such  special  grant.  ib. 

Process  of  outlawry  does  not  lie  in  pramunire. 

423.  s.  1 10 

It  does  not  appear  whether  there  can  be  any 
accessaries  in  pramunire.  438.  s.  6. 

A  pardon  of  all  misprisions,  trespasses,  offences, 
and  contempts,  will  pardon  a  pramnnire. 

540.  s.  2() 

The  judgment  in  prcFmunire.  630.  s.  9 

The  statutes  ot prcemunire  which  give  a  general 
forfeiture  of  all  the  lands  and  tenements  of 
the  offender  extend  not  to  land  in  tail. 

644.  s.  28 

It  is  unsettled  whether  the  forfeiture  in  pramu- 
nire  shall  relate  to  the  time  of  the  offence,  or 
only  to  that  of  the  judgment.  645.  s.  31 

PRECEPT. 
See  Gaol  Delivery. 

PREGNANCY. 

In  what  cases  the  plea  of  pregnancy  shall  sus- 
pend execution.  657.  s.  9,  10 

PRESCRIPTION. 

The  king  may  lawftdly  claim  the  franchise  of 
making  coroners  by  prescription;  but  no  sub- 
ject can  so  do.  75.  .s.  1 1 

In  what  cases  the  lord  of  the  leet  may  pre- 
scribe to  distrain  for  an  amerciament. 

113.8.2 

Qmrre,  if  a  vill  may  be  bound  by  prescription 
to  provide  a  pillory  and  tumbril.         ib.  s.  5. 

The  caption  of  an  indictment  taken  at  a  court 
leet  need  not  shew  that  it  was  holden  by 
grant  or  prescription.  1 14.  s.  7 

PRESENTMENT. 

iS'ee  Indictment. 

In  what  manner  presentments   in  the  sheriff's 

torn  are  to  be  proceeded  on.  109 

A  presentment  is  an  accusation  found  by  a  grand 

vol.    II. 


jury  without  any  bill  brought  before  them. 

S87.  cb.  23 
PRESUMPllON. 

What  circumstances  are  allowrd  to  induce  to 
strong  a  presnmptioji  of  guilt  a.s  will  ju»tify 
the  arrest  of  the  person  suspected.   1 18.  ».  12 

The  several  instances  enumerated  from  which 
the  law  presmnes  such  guilt  as  will  exclude 
the  suspected  person  from  the  benefit  of  p 


replevin.  {See  Bah.  )  160,  151 

PRISON. 

See  Breaking  Prison.  Gao!..  Commitimemt. 

Escape. 

The  coroner  ought  to  inquire  of  the  death  of 
all  persons  whatsoever  who  die  in  priaon. 

79.«.«1 

By  25  Geo.  2,  c.  29.  the  county  shall  pay  90f. 
for  every  inquisition  super  visum  corpofU 
taken  in  prison,  and  pay  the  coroner  9d.  a 
mile,  &c.  87 

Persons  who  break  prison  are  not  bailable. 

151.9.42 

In  what  instances  of  misconduct  a  prison-keeper 
may  be  punished  by  attachment.  219 

PRIVY  COUNCIL. 
See  Commitment. 

Wherever  a  commitment  by  the  privy  council 
specially  expresses  the  crime,  the  king's 
bench  will  exercise  its  discretion  as  to  ad- 
mitting the  party  to  bail.  l62.  s.  66 

If  the  commitment  be  by  colour  of  any  usurped 
authority  or  pretended  patent,  the  court  will 
discharge  without  bail.  ib. 

Ancient  opinions  and  determinations  respecting 
commitment  by  the  privy  council.     162, 163 

By  16  Car.  1,  c.  10,  persons  restrained  of  their 
liberty  by  warrant  from  the  council  board, 
shall  have  a  habeas  corpus  164 

By  33  Hen.  8,  c.  23,  the  king's  council  may  ex- 
amine treasons,  misprisions,  and  murders,  and 
the  prisoners  may  be  tried  in  any  county  by 
the  king's  commission.  559 

This  statute,  as  fur  as  relates  to  treason  done 
within  the  realm,  is  repealed.  559.  s.  3 

PROCEDENDO. 
See  Certiorari. 

PROCESS. 
See  Venire. 

Justices  of  the  peace  by  virtue  of  1  Ed.  4,  c.  2, 
may  award  process  upon  indictments  found 
at  the  sheriti's  torn.  1 10. s.  74 

In  what  cases  attachment  may  be  issued  for 
abuses  of  the  process  of  the  court      222,  223 

What  process  is  to  be  awarded  against  appel- 
lees. 285 

No  process  without  writ  can  be  well  awarded 
on  an  indictment,  &c.  from  any  court  out  of 
the  county  wherein  it  sitsj  but  by  writ  it  may 
be  well  awarded  into  any  county  of  England 
either  by  the  king's  bench,  jutticet  of  eyre 
3n 
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or  justices  of  oyer  and  terminer:  but  justices 
of  the  peace  have  not  this  power.  392 

All  process  to  which  the  kiug  is  a  party  ought 
to  have  the  clause  ofnon  oniittasy  &c. 

S94.  s.  5 

By  27  Hen,  8,  c.  24,  all  process  upon  indictment 
of  treason,  felony,  or  trespass,  to  every  coun- 
ty palatine  or  other  liberty,  shall  be  made  in 
the  king's  name  only,  and  all  process  issuing 
from  a  county  palatine,  &c.  shall  be  tested  in 
the  name  of  him  who  has  the  franchise. 

ih.  s.  7 

All  process  to  other  courts  ought  to  be  in  the 
king's  name;  and  if  from  the  king's  bench, 
tested  m  the  name  of  the  chief  justice,  or,  in 
his  absence,  the  senior  judge,  &c.         ib.  s.  8 

Process  on  an  indictment  before  justices  of  the 

.  peacemust  be  underthehandsof  twoof  them, 
and  that  sitting  the  court  in  the  sessions,   ib. 

A  venire  facias  is  the  pro])er  process  to  be  first 
awarded  on  an  indictment  for  any  crime  un- 
der the  degree  of  treason,  felony,  or  may- 
hem, except  where  other  process  is  directed 
by  some  statute.  395.  s.  9 

A  venire  facias  is  tiie  first  proper  process  on  an 
information  in  the  crown  office  for  a  debt 
claimed  by  tlie  king,  as  having  been  forfeit- 
ed by  2ifelo  de  se.  ib. 

If,  on  such  te;//re,  the  defendant  cannot  be  found, 
a  distress  infinite  shall  go,  if  he  have  lands, 
&c.  But  if  a  nihil  be  returned,  a  capias  alias 
(ST  p/Mne5  shall  issue.  395.  s.  10 

Quest  e,  whether  in  ot/er  mid  terminer  \(  the 
party  make  default  at  the  first  day,  a  venire 
facias  or  po?ie  per  radios  may  issue,  &:c.  &c. 

ib.  s.  1 1 

On  informations,  a  capias  against  a  commonfr, 
and  a  distringas  against  a  peer,  are  the  first 
process,  &c.  6cc.  S95.  s.  12 

At  common  law  an  attach?nent  or  subpcena  at 
the  election  of  the  informer  were  the  projier 
process  in  qui  tarn  on  popular  sbitutes.       ib. 

In  oilier  actions  an  attachfnent  or  po?ie  per  ra- 
dios w  as  the  process.  396 

And  in  nUorigi/uds,  in  debt  on  popular  statutes 
or  sunmioiis,  was  the  ])roper  process.  ib. 

By  21  Jac.  1,  c.  4,  the  like  process  in  popular 
prosecutions  shall  be  had,  as  in  actions  of  tres- 
pass vi  ct  ar?niSf  at  common  law.       ib.  s.  13 

Therefore  the  process  in  all  such  suits  must  now 
be  by  attachme?it  or  pone  per  vadios,  SCc.  and 
after  by  distress  infnite,  where  by  the  return 
the  party  appears  sufficient,  or  otherwise  by 
capias.  ib.  s.  IS 

The  practice  on  a  criminal  information  is  first 
to  award  a  subpcena,  and  on  no  appearance, 
&c.  in  four  days,  a  capias  of  course  ;  but  if 
the  defendant  be  a  corporation  aggregate,  a 
distringas.  ih.  s.  14 

A  capias  is  the  first  process  on  ail  indictments 
or  appeals  of  treason,  felony,  and  ma  \  hem. 

'ib.s.  15 

There  ought  to  be  fifteen  days  between  the 
teste  and  the  return  of  process  issued  from 
the  king's  bench  into  a  foreign  county.  But 
this  is  not  necessary  in  the  county  where  the 
Court  sits.  ib.  s.  16 


The  sheriff*,  and  not  the  bailiff*  of  any  franchise, 
shall  execute  all  writs  where  the  king  is  par- 
ty, whether  there  be  the  clause  of  7/o/j  omit- 
tas,  or  not ;  for  the  king's  prerogative  shall  be 
preferred  to  (very  franchise,  unless  there  is 
a  clause  to  the  contrary  in  the  grant  of  the 
francltise.  396 

By  4  and  5  Vv'ill.  and  Mary,  c  18,  no  process 
shall  issue,  on  any  information  exhibited  by 
the  master  of  the  crown  ofricf,  till  a  recog- 
nizance be  given,  &c.    {See  Information.) 

396.  s.  18 

By  18  Eliz.  c.  5,  no  process  shall  issue  on  a  pe- 
nal information  till  a  special  note  be  made  of 
the  time  when  such  information  was  exhibit- 
ed. 397 

If  a  defendant  appear,  and  before  issue  joined 
escape,  the  connnon  capias,  alias,  and  phiries 
shall  be  awarded,  unless  there  has  been  an 
exigent,  in  which  case  a  new  exigent  shall  go 
instanter.  397.  s.  19 

If  no  exigent  be  awarded,  and  the  defendant 
make  default  after  issue  joined,  and  an  in- 
quest be  awarded  to  try  it,  a  capias  shall  go 
against  him  ad  audiendamjuratam,  8fc.      ib. 

Quaere,  if  the  defendant  appear  upon  the  exigent, 
whether  lie  .shall  not  be  admitted  to  plead  de 
novo.  ib' 

By  Stat.  48  Geo.  3,  cli.  58,  any  person  prose- 
cuted by  inforniation  or  indictment  upon  cer- 
tificate or  affidavit  of  indictment  found,  a 
judije  n:ay  issue  his  warrant  to  apprehend  the 
party  for  bail.  397 

Of  [iro'cess  bv  certiorari.    {See  Certiorari.) 

399 

Where  the  process  on  an  appeal,  indictment,  or 
inibrn.ation,  shall  be  said  to  be  discontinued, 
miscontimied,  or  put  without  day.  {See  Dis- 

CONTINl'ANCI,). 

How  far  and  in  what  manner  process  is  neces- 
sary in  outlawry.   (.SVe  Outlawry). 

In  what  njanner  process  shall  be  issued  against 
jurors.  561,  .567 

In  what  manner  process  shall  issue  to  compel 
the  attendance  of  witnesses.  (.See  Evidence). 

PROFERT. 

The  plea  o^  autrefois  acquit  being  a  plea  in  bar 
and  the  record  not  in  the  pleader's  custody, 
there  is  no  need  to  plead  it  with  diprofert  sub 
pede  sigilii.  5 1 6 

Whoever  pleads  a  pardon  under  the  great  seal 
ought  to  produce  it  sub  pede  sigilii. 

551.  s.  65 
PROHIBITION. 

The  court  of  the  constable  and  marslial,  being 
holden  before  the  marshal  only,  may  be  pro- 
hibited if  it  exceed  itsjurisdiction.      l6.  s.  13 

The  kn)g's  bench  usually  ar.ards  a  writ  of  i-ro- 
hibitiontoan  inferior  court  which  exceeds 
itsjurisdiction;  and  if  it  proceeds  after  lite 
service  of  the  writ,  will  grant  an  attachment, 
&c.  217 

Peers  as  well  as  commoners  liable  to  an  attach- 
ment for  disobeying  a  writ  of  prohibition,  &c. 

220 
PROROGATION. 
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PROROGATION. 
Vee  Parliament.   Bail.    Commitment. 

PURCHASER. 

Where  an  lifir  takes  lands  under  the  forfeiture 
given  by  6  Rich.  2,  c.  6.  Jii?ainst  such  women 
as  consent  to  the  nvisher,  he  sImII  not  be  di- 
vested by  any  ex  posi facto  ]mr,  because  they 
are  vested  in  such  first  heir  as  a  purcliaser. ' 

245 

A  person  attainted  niuy  be  a  purchaser  of  huid, 
but  he  cannot  hold  it:  the  king  shall  have  it 
on  office  found.  '  6*9.  s.  50 

PURPRESTURE. 
See  Sheriff's  Torn. 

QUARTER  SESSIONS. 

Sec  Sessions. 

QUORUM. 
See  Justices.    Sessions.    Indictment. 

RANSOM. 
SeeVinE. 

RAPE. 

Whether  the  sheriff  in  his  torn  has  jurisdiction 

over  this  offence.  105 

It  is  said,  that  the  coroner  may  enquire  of  rape. 

S3,  s.  S5 
The  word  *' rapid t""  is  necessary  in  all  indict- 
ments and  appeals  of  rape. 

249.  s.  77.  258.  s.  97 

*'  Fclonice  rapuiC  are  sufficient,  without  the 

words  "  carnaliter  cognovit."'  249 

RECOGNIZANCE. 

The  king  cannot  take  a  recognizance  for  the 
keeping  of  the  peace.  38.  s.  1 

No  one  can  take  a  recognizance  who  is  not  ei- 
ther a  justice  of  record  or  by  commission,  ib. 

The  master  of  the  rolls  may  take  a  recognizance 
of  the  peace  by  virtue  of  his  office.       ib.  s.  2 

The  security  for  the  peace  taken  by  the  sheriff 
is  considered  as  a  recognizance,  and  not  as  a 
common  obligation.  39 

But  such  security  taken  by  a  coroner  is  only  a 
common  obligation,  and  not  a  recognizance, 
except  it  be  taken  in  his  court.  ib.  s.  5 

Neither  the  sheriff  nor  constable  could  take  bail 
of  persons  indicted  of  larceny  in  the  leet,  ac- 
cessaries to  felony,  or  persons  appealed  by 
provers  by  recognizance,  but  only  by  obli- 
gation. 145.  s.  26 

The  practice  of  the  king's  bench  in  admitting 
a  person  to  bail  who  is  present  in  court,  for 
felony,  &c.  is  to  take  a  several  recognizance 
in  a  certain  sum  from  each  of  the  bail  to  ap- 
pear, &c.  and  that  the  bail  shall  be  liable  on 
non-appearance  body  for  body.         172.  s.  S3 

.Idstices  of  the  peace  may  take  the  recognizance 
in  a  certain  sum,  or  body  for  body,  in  their 
discretion.  ib. 

Where  the  king's  bench  take  bail  before  the 
return  of  a  capitf5,  the  recognizance  ought  to 


be  only  in  a  certain  sum,  and  not  body  for 

body .  1^. 

Persons  bound  body  for  body  arc  only  liable  to 

fine  on  forfelturr  of  the  recognizance.         i^. 

VVuAT  SHALL  FURreiT  A  RRCOONIZANCC. 

ib.  ».  84 
Qnare,  if  in  felony  the  usual  form  ad  ttauHum 
recto  dcfrlonia  pradicta  et  respondendum  do- 
mino  rer/if  be  used,  and  at  the  trial  the  party 
stand  obstinately  nmte,  it  shall  l>e  considered 
as  a  forfeiture  of  the  recognizance.  ib. 

If  the  recognizance  be  "  to  appear  in  the  kine't 
bench  on  the  first  day  of  Term,  and  not  de- 
part till  discharged  by  the  court,''  and  on  a 
nolle  prosequi  entered  and  a  new  information 
filed,  the  defendant,    after  personal  notice, 
refuses  to  appear,  it  is  a  forfeiture  of  the  re- 
cognizance. 17S 
Such  a  recogtiizance  is  not  forfeited  by  non- 
appearance on  the  first  day  of  every  Term 
after  he  h  a  th  p  leaded.  ib. 
By  4  Geo.  3,  c.  10,  upon  estreated  recognizan* 
ces,  the  barons  may,  upon  affidavit  and  peti- 
tion of  any  person  imprisoned,  or  liable  so  to 
be  for  the  forfeiture,  discharge  such  person 
without  quietiiSy  excepting  the  offence  con- 
cerned the  crown.  iS. 
On  a  recognizance  estreated,  if  the  party  take 
his  trial  at  the  next  session,  the  court  of  ex- 
chequer will  allow   him  to  compound  the 
penalty  for  a  very  small  matter.         ib.  no/is 
If  the  penalty  be  paid,  the  court  will  order  the 
prosecutor's  costs  to  be  paid  and  the  surplus 
to  be  returned,  provided  the  recognizance 
has  ultimately  been  complied  with.  ib.  rtotis 
Recognizances  in  cases  of  felony  are  to  be  cer- 
tified to  the  next  gaol  delivery.         173  notis 
If  a  defendant  be  acquitted  of  perjury,  the  re- 
cognizance shall  be  discharged  on  motion, 
though  the  acquittal  is  not  entered  on  record. 

ib.  notis 
Neither  the  bnil  nor  the  defendant  can  be  call- 
ed on  their  recognizances  without  notice,  ex- 
cept on  the  day  of  appearance.  ib.  notis 
On  non-appearance  the  recognizance  may  be 
respited  on  cause  shewn ;    but  the  court  will 
not  discharge,  even  on  the  consent  of  the  at- 
torney general.                                     t^-  notis 
The  court   is  the  proper  judge  whether    re- 
cognizances ought  to  be  estreated  or  spared. 

40.'5.  s.  33 
What  recognizance  shall  be  taken  by  the  mas- 
ter previous  to  issuing  ])roces8  on  an  informa- 
tion.  {See  iNFORMATia*). 

What  recognizance  is  ttj'fic  given  before  the 
allowance  of  a  certiorari.  "^05  to  407 

The  removal  of  a  recognizance  by  certiorari 
does  not  supersede  its  obligation.  407 

How  a  recognizance  shall  be  certified.        409 

The  king  cannot  discharge  a  recognizance  of 
the  peace,  before  it  is  forfeited.        544.  a.  34 

RECORD. 
iSee  Certiorari.  London. 

By  9  Edw.  8,  c.  5,  justices  of  assize,  gaol  deliv- 
ery, and  oueTf  ^c.  shall  send  their  records 

into 


756 


A  TABLE  OF  PRINCIPAL  MATTERS. 


into  the  exchequer  every  Mihaelmas, 

23.  s.  20 

Whether  an  oflfence  made  cognizable  by  the 
king's  courts  of  record  extends  to  a  court  of 
oyer  and  terminer.  25 

A  gaoler,  in  case  of  escape,  is  concluded  from 
denying  the  prisoner  was  in  his  custody  by 
the  record  of  commitment.  195 

RELEASE. 
See  Appeal. 

REMAINDER. 

Whether  a  remainder,  expectant  on  a  lease  for 
years,  will  qualify  a  man  to  be  a  juror.     574 

REPRIEVE. 

Every  court  which  has  power  to  award  an  ex- 
ecution has  also  of  common  riuht  a  discre- 
tionary power  of  granting  a  rejirieve,  even 
after  the  commission  is  determined.  657-  s.  8 
Causes  for  which  a  reprieve  may  be  granted. 

ib.  s.  9 
By  8  Geo.  S,  c.  15,  judges  may  reprieve  a  con- 
vict for  the  purpose  of  obtaining  a  pardon. 

ib.  Note 
The  court  may  reprieve  a  convict  for  murder. 

629 
REPUGNANCY. 

In  murder,  if  the  assault  and  stroke  be  alleged 
in  the  premises  on  the  tenth,  and  the  subse- 
quent death  on  the  twentieth  of  any  month, 
and  then  the  conclusion  allege  that  the  de- 
fendant in  such  manner  murdered  the  party 
on  the  10th  aforesaid,  the  whole  is  naught  for 
the  repugnancy,  ibr  \\e  could  not  be  murder- 
ed till  he  was  dead.  253 

If  an  indictment  allege  a  party  to  have  been 
present  aiding  and  abetting  the  murder  the 
day  of'the  death,  instead  of  the  day  when  the 
stroke  was  given,  provided  they  were  on 
different  days,  it  is  repugnant.  254 

A  defendant  in  felony  may  use  any  number  of 
pleas  in  abatement,  and  take  advantage  of 
them  all,  except  they  are  repugnant  to  one 
another,  266 

What  pleas  in  bar  are  repugnant  to  the  general 
issue.  '      272 

Where  one  material  part  of  an  indictment  is 
repugnant  to  another,  the  whole  is  void.  S15 

1  f  an  indictment  charge  the  defendant  with  hav- 
ing forged  a  certain  writing  by  which  A. 
was  bound  to  B^it  is  repugnant,  for  it  is  im- 
possible he  shoflRPbe  so  bound  by  a  forgery. 

ib. 

If  an  indictment  allege  that  the  defendant  dis- 
seised another  of  lands,  and  it  appear  by  the  in- 
dictment  that  he  had  no  freehold ;  or  that  the 
defendant  entered  peaceably  and  then  disseis- 
ed the  prosecutor;  or  that  he  disseised  of 
land  then  being,  and  ever  since  continuing 
his  freehold ;  such  indictment  is  void  for  re- 
pugnancy, ib. 

An  indictment  for  selling  iron  with  false  weights 
and  measures  is  void;  for  it  is  inconsistent  it 
should  be  sold  by  both  weight  and  measure 
at  the  same  time.  ib. 


If  an  indictment  at  a  session  the  ISth,  find  that 
the  defendant  was  absent  from  church  six 
months  from  the  first  of  the  same  month,  it 
is  void.  ih. 

An  indictment  charging  a  fact  9s  felony  which 
on  the  face  of  it  is  trespass  only,  as  cutting  down 
and  carrying  away  trees,  is  void.  816 

But  an  indictment  for  having  mowed  unam 
acram  foeni,  sliall  be  intended  to  be  hay, 
though  in  fact  it  was  only  grass  when  it  was 
mowed.  Sl6.  s.  46 

A  verdict  which  is  repugnant  is  void.  622 

REPUTATION. 
See  Bail. 

RESCOUS. 
See  Breaking  Prison. 

A  rescue  by  enemies  w  ill  not  make  the  gaoler 
liable  as  for  an  escape,  as  a  rescue  by  sub- 
jects will  do.  192.  s.  9 

Rescous  is,  a  stranger  forcibly  freeing  another 
from  an  arrest.  201 

A  prison  which  it  is  felony  to  break,  is  such  a 
prison  as  will  make  a  stranger  guilty  of  felony 
by  rescuing  a  prisoner  from.  ib.  s.  I 

But  where  the  prisoner  is  not  capitally  guilty  in 
breaking  \)rison,  a  stranger  who  rescues  him 
shall  be,  in  like  manner,  excused.         ib.  s.  2 

A  stranger  is  not  guilty  unless  the  prisoner  ac- 
tually goes  out  of  the  prison.  202.  s.  3 

The  sheriff's  return  of  a  rescous  is  not  a  good 
ground  to  arraign  the  rescuer  upon,  unless 
he  be  also  indicted.  ib.  s.  4 

An  indictment  for  rescous  must  specially  set 
forth  the  nature  and  cause  of  the  imprison- 
ment and  the  circumstances  of  the  fact  in 
question.  ib.  s.  5 

A  rescuer  of  a  prisoner  who  would  not  be  ca- 
pitally guilty  if  he  had  broken  the  prison 
may  be  punished  for  a  high  misprision.       ib. 

A  stranger  \\ho  knowingly  rescues  a  person 
committed  for  and  guilty  of  high  treason,  is 
in  all  cases  guilty  of  high  treason.         ib.  s.  7 

Whoever  rescues  one  imprisoned  for  felony  can- 
not be  arraigned  for  such  offence  as  tor  fflo- 
nv,  till  the  principal  offender  be  first  attaint- 
ed. 202  !•.  8 

But  he  may  be  immediately  proceeded  against 
for  a  misprision  only.  ib. 

By  1 6  Geo.  2,  c.  3 1 ,  to  assist  a  prisoner  to  escape, 
though  no  escape  be  acttially  made,  in  case 
such  prisoner  w;is  convicted  or  attainted  of 
liigli  treason  or  any  felony,  except  petty  lar- 
ceny, or  lawfully  detained  for  such  crimes 
expressed  in  the  warrant,  he  shall  be  trans- 
ported for  seven  years.  203.  s  9. 

If  such  prisoner  was  in  gaol  for  petty  larceny, 
or  for  any  debt  or  damages  exceeding  £100, 
every  person  assisting  his  escape  shall  be 
guilty  of  a  misdemeanor.  ib. 

To  deliver  into  any  gaol  or  prison,  any  visor, 
disguise,  instrument,  or  arms,  to  facilitate  an 
escape  of  any  prisoner,  attainted,  convicted, 
or  detained  for  treason,  felony,  or  other  crime, 
except  petty  larceny,  is  transportation  for 
seven  vcars.  **• 
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The  indictment  must  stiite.that  the  instruments 
were  conveyed  with  a  design  to  ctrcctuate  an 


escape. 


t6. 


No  indictment  can  be  maintained  on  this  act  for 
contributinijf  to  the  escape  of  a  prisoner  com- 
muted on  suspicion  only.  203.  notes 
To  deliver  into  any  gaol  or  prisoti  any  disguise 
or  instruments  to  facilitate  the  escape  of  a 
prisoner  confined  for  petty  larceny  or  for 
debt,  &c.  above  £100,  is  a  misdemeanor. 

204.  s.  I'J 
To  assist  any  prisoner  to  make  his  escape  from 
the  constable  carrying  him  to  gaol  by  virtue 
of  a  warrant  for  treason  or  felony  (except 
petty  larceny)  expressed  in  the  warrant,  or 
from  any  ship  or  vessel  for  transportation,  is 
felony  and  transportation  for  seven  years. 

ib.s.  13 
All  prosecution  for  any  of  the  said  offences  must 
be   connnenced  within   one  year  after  the 
otfence  committed.  204 .  s.  1 3 

By  the  1  &  2  Geo.  4,  c.  83,  s.  1,  to  rescue  any 
person  from  the  custody  of  any  otRcer  charg- 
ed with  or  suspected  of  felony,  liable  to  trans- 
portation for  seven  years,  or  to  imprisonment, 
&c.  204 

By  25  Geo.  2,  c.  37,  to  rescue  or  attempt  to  re- 
scue any  person  committed  for  murder,  or 
any  person  convicted  of  murder  going  to  or 
during  execution,  is  felony  without  benefit 
of  clergy.  205.s.  l6 

By  force  to  rescue  or  attempt  to  rescue,  after 
execution,  the  dead  body  of  any  person  con- 
victed of  murder,  is  transportation  for  seven 
years.  »'&•  «.  17 

By  1 1  Geo.  2,  c.  26,  if  five  persons  or  more 
sh:ill  tumultuouslv  assemble  to  rescue  any 
offender  against  the  9  Geo.  2,  c.  23,  for  the 
better  apprehending  smugglers,  their  aiders, 
&c.  they  shall  be  guilty  of  felony,  and  be 
transported  seven  vears.  ib.s.  18 

By  9  Geo.  1,  c.  22,  forcibly  to  rescue  any  per- 
son in  lawful  custody  for  any  of  the  offences 
in  the  black  act,  is  death  without  clergy. 

206.  s.  19 
Peers  as  well  as  commoners  are  liable  to  an  at- 
tachment for  a  rescous.  eh.  22.  s.  S3. 
Whether  such  attachment  shall  be  granted  on 
an  affidavit  of  a  rescous  where  the  officer  will 
not  return  one.  221.  s.  34 
The  sheriff's  return  of  a  rescous,  without  shew- 
inc:  the  year  and  the  day,  is  insufficient. 
^                                                      324.  s.  77 
Process  of  outlawry  lies  on  the  return  of  a  res- 
eous.                                       ch.27.s.ll3(N) 

RESIDENCE. 

No  man  can  be  obliged  to  do  suit  at  the  sheriff's 
torn  in  respect  to  lands,  if  he  do  not  reside 
within  the  precinct.  9--  «•  12. 

If  a  man  have  a  house  within  two  leets,  he  shall 
do  suit  to  that  within  the  jurisdiction  of 
which  his  bed-chamber  shall  lie.  ib. 

RESISTANCE. 
See  Arrf.st. 

RESTITUTION. 
See  Appfal. 


RE-SUMMONS  AND  RE-ATTACH- 
MENT. 
How  an  appellant  might  sue  out  a  rc-attacb- 
ment  on  the  d.Mi.is.-  ..f  the  king  before  X 
Edw.  G,  c.  7.  *^'« 


RETRAXIT. 
See  ArPKAL. 

REWARDS. 
Certain  rewards  given  by  former  acts  of  Par- 
liament abolished  by  act  of  38  Geo.  S,  c  70. 

126 
By  9  Geo.  1,  c.22,  a  reward  of  £5o  is  given  for 
any  injury  received  in  apprehending  any  of- 
fender against  the  black  act,  &c.  &c. 

12.S.  i.  28 
By  8  Geo.  2.  c.  16,  if  such  offender  shall  be  ap- 
prehended so  as  the  hundred  be  thereby  dis- 
charged, the  person  apprehending  shall  have 
flO.  i6.  8.  29 

By  10  Geo.  2,  c.  Si,  the  provisions  of  9  Geo.  1, 
c.  '22,  are  extended  to  the  apprehending  of 
destroyers  of  sea  banks,  cutters  of  hop-bines, 
firing  collieries,  &c.  &c.  VSo.noteiiimarg. 
By  16  Geo.  2,  c.  15,  &c.  a  reward  of  £20  is  giv- 
en to  those  who  shall  prosecute  to  convic- 
tion such  as  return  from  transportation. 

124,  s.  31 
By  19  Geo.  2,  c.  34,  rewards  are  given  to  such 
as  shall  be  wounded,  &c.  &c.  in  apprehend- 
ing smugglers.  «^-  »•  32 
If  two  accomplices  in  smuggling  discover  and 
convict  two  or  more  offenders,  they  shall  re- 
ceive £50  for  every  offender.  125 
By  6  Geo.  1,  c  23,  a  reward  of  £50  is  given 
to  such  as  shall  convict  another  of  theft-bote. 

126.  s.  37 

RIOT. 

On  an  indictment  for  a  riot,  if  a  verdict  acquit 

all  but  two,  it  is  repugnant,  unless  it  charge 

them  with  having  made  such  riot,  simnl  cum 

aliis  juratoribus  ignotis-  622.  s.  8 

If  twenty  persons  are  indicted  for  a  riot,  and 

any  three  found  guilty,  tlie  verdict  is  good. 

ib. 
Where  only  two  are  found  guilty  of  a  riot,  they 
having  been  indicted  w  ith  others,  judgment 
shall  be  given  against  them,  even  though  the 
others  do  not  come  in  to  trial.  ib.  (N)  1 

Six  were  indicted  for  a  riot;  two  of  them  died 
before  trial;  two  were  acquitted;  and  two 
only  found  guilty ;  and  judgment  was  given 
against  the  two  found  goihy.  »*• 

ROBBERY. 

Justices  of  assize  have  jurisdiction  in  an  appeal 
of  robbery  by  the  commission  of  gaol  delive- 
ry implicitly  given  to  them  by  the  statute  de 
Finibiis,  ^^'  *•  ^ 

If  a  robbery  be  committed  in  one  county,  and 
the  gootls  carried  into  another,  the  offender 
may^be  indicted  of  the  robbery  m  the  first 
county,  and  of  larceny  in  the  sceo";J^^'0"J^*^>^ 

If  one  man  carry  another  into  a  different  coun- 
tv,  and  there  rob  him,  the  appeal  must  be  in 
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the  county  where  the  robbery  was  commit- 
ted, ih. 

Qwere,  if  goods  be  taken  in  one  county  from  a 
menace  given  in  another  county,  in  which 
county  the  oftender  shall  be  tried,     ib.  s.  47 

The  manner  in  which  robbers  may  be  appre- 
hended upon  hue  and  cry.  See  Hue  and 
Cry.  115. 

An  indictment  of  robbery  in  qualam  via  regia 
pedestri  ducent.  de  L.  ad  I.  shall  not  oust 
the  defendant  of  clergy ;  for  the  words  of  the 
statute  are,  *'  in,  or  about,  or  near,  tlie  high- 
way." 476 

By  5  and  6  Edw.  6,  c.  10,  those  who  are  found 
guilty  in  oiie  county  of  an  offence  amoiniling 
to  robbery  in  another,  are  ousted  of  their 
clergy.      '  490 

By  23  and  25  Hen.  8,  c.  3,  &c.  &c.  all  persons 
indicted  of  robbing  any  person  in  or  near  the 
highways,  are  excluded  froni  clergy.         490 

No  robbery  is  within  these  statutes,  but  such 
as  is  laid  in  the  indictment  to  have  been  com- 
mitted in  or  near  the  highway,  and  to  have 
put  the  person  robbed  in  fear.  490 

By  3  and  4  Phil,  and  Mary,  accessaries  before 
the  fact  in  robbery  are  excluded  from  clergy. 

495.  s.  84 

Robbery  in  a  dwelling-house.  See  Clergy. 

If  any  accomplice  out  of  prison  shall  discover 
and  convict  two  or  more  highway  robbers, 
he  shall  be  entitled  to  a  pardon.        53 i.  s.  3 

SACRILEGE. 

Sacrilege  was  considered  as  a  crime  of  such 
signal  enormity  by  the  common  law,  that  the 
offender  was  denied  the  privilege  of  sanctu- 
ary. 86.  s.  44.  469.  s.  4 

Persons  guilty  of  sacrilege  were  denied  the  be- 
nefit of  clergy.  471 

By  23  Men.  8,  c.  1,  25  lien.  8,  c.  3,  and  3  and 
4  Will,  and  Mary,  c.  9,  robbing  any  church, 
chapel,  or  other  iioly  place,  is  excluded  from 
clergy.  -489  s  72 

But  no  sacrilege  is  within  these  statutes  which 
is  not  accompanied  with  an  actual  breaking. 

lb.  s.  73 

By  1  Edw.  6,  c.  12,  all  persons  are  ousted  of 
clergy  for  felonious  taking  goods  out  of  any 
parish  church,  or  other  church  or  chapel. 

ib.  s.  74. 

But  accessaries  to  such  a  robbery  are  not  ex- 
cluded by  any  statute ;  sed  fjiiccrCf  ifacces 
saries  to  sacrilege  are  not  excluded  by  the 
common  law.  ib.  s.  75,  76 

SALE. 

Whether  goods  distrained  for  an  amercement 
may  be  sold.    (^See  Torn).  96.  s.  29 

SANCTUARY. 

The  privilege  of  sanctuary,  what,  and  how 
pleaded.  468.  ch.  32 

SCIRE  FACIAS. 

Where  two  nihils  are  returned  upon  two  writs 
of  scire  facias  awarded  against  a  picsecutor 
in  a  cause  removed  by  certiorari,  v.nd  the  pri- 


soner hath  been  long  confined,  the  king's 
bench  will  admit  to  bail.  no 

Scire  facias  is  the  proper  process  after  the  re- 
moval of  a  cause  by  certiorari.  4l6v 

A  person  pardoned  on  an  appeal  by  the  party 
must  sue  out  a  scire  facias  to  the  appell;u»t 
before  it  shall  be  allowed,  unless  he  appear 
gratis.  544.  s.  35 

If  tlie  sheriff  return  two  nihils  to  such  scire  fa- 
cias, the  appellee  shall  be  discharged. 

544.  s.  36 

If  the  appeal  be  of  death,  and  the  sheriff  re- 
turn that  the  appellant  is  dead  ;  qnare,  if  a 
scire  facias  should  not  issue  to  the  heir.     ib. 

A  scire  facias  need  not  go  to  the  lords  iutitled 
to  the  escheat y  because  the  pardon  no  way 
reverses  the  attainder.  ib.  s.  37 

One  appellee  cannot  take  advantage  of  the  ap- 
pellant's default  on  a  scire  facias  by  auo'her 
appellee.  '  ib. 

SCOLD. 

Common  scolds  may  be  indicted  at  the  slieriff's 
torn.  106.  s.  58 

SEA. 

A  special  commission  of  oyer  may  issue  for  in- 
quiring into  the  repairs  of  sea-walls.  25.  s.  28 

The  coroner  may  inquire  of  a  felony  committed 
on  the  arms  of  the  sea.  76.  s.  14 

But  he  has  no  jurisdiction  of  offences  commit- 
ted in  open  sea  between  high  and  low  water 
mark  when  the  tide  is  in.  ib^ 

SEAL. 

By  Stat.  West,  the  sheriff  shall  take  no  inquest 
but  by  a  jury  of  twelve  men,  who  shall  put 
their  seals  thereto.  108.  s.  64 

This  act  relates  to  such  inquisitions  only  as  are 
a  foundation  for  imprisonment,  and  not  to  in- 
quisitions for  offences  wher^  the  party  cannot 
be  apprehended.  ib.  (N)  7 

If  the  jury  consist  of  more  than  twelve,  it  is  suf- 
ficient if  twelve  put  their  seals.  ib.  s  65 

SEARCH  WARRANT. 
See  Warrant. 

SECRETARY  of  STATE. 

A  secretary  of  state  is  not  a  magistrate  within 
the  protection  of  7  Jac.  1.  c.  5.   -21  Jac.  1.  c. 

•    12.  and  24  Geo.  2.  c.  44.  61.  (N)  1 

A  secretary  of  state,  as  such,  is  no  conservator 
of  the  peace;  the  office  neither  implies  nor 
requires  the  authority  of  a  magistrate;  and 
the  law  of  England  knows  of  no  such  com- 
mitting magistrate.  175.  notis 

But  a  secretary  of  state  may  lawfully  commit 
persons  for  treasons  and  for  other  offences 
against  the  state.  175.  s.  4 

All  the  cases  in  which  commitments  have  been 
made  bv  secretaries  of  state  enumerated. 

See  p.  175.  (N)  4 

SERVANT. 

Either  master  or  servant  may  have  an  appeal 
for  a  robbery  done  to  the  servant.  237 

Servant 
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Servant  is  not  a  good  addition  of  the  state  or 
degree  of  either  man  or  woman.     862.  s.  113 

If  a  servant  receive  a  nmsler,  or  a  master  a  smt- 
vaiit,  they  are  aceess-iries  as  njuch  as  if  they 
had  been  mere  strangers.  448.  s.  34 

SESSIONS. 

Th  t  Court  ofjustiees  of  the  peace  in  Skssions 
is  an  assembly  of  two  or  more  such  justices, 
whereof  one  is  of  the  (juornm,  at  a  certain 
day  and  place  before  appointed,  in  order  to 
enquii'e,  hear.  Mid  detennine,  in  pursuance  of 
their  commission,  of  any  causes  or  matters 
therein  contained.  61 

'I'his  court,  when  legally  convened,  is  a  court  of 
record.  62 

At  what  times  this  court  is  to  be  held. 

By  12  Rich.  2.  c.  10.  the  session  shall  be  kept 
every  quarter.  62.  s.  1 

By  2  lieu.  5.  c.  4.  the  quarters  in  the  first  week 
after  Michaelmas,  Epipham/,  Easter,  and  St. 
Thomas,  or  oftener,  if  need  be.  62.  s.  2 

By  14  Hen.  6.  c.  4.  the  sessions  in  the  county  of 
Middlesex  shall  only  be  held  twice  a-year; 
but  they  now  hold  four  get* eral,  and  four/jre- 
ne7-al  quarter  sessions  in  the  ye;»r.         ib.  s.  3 

By  So  Hen.  8.  c.  10.  the  Taesdajj  after  Easter 
tcetk  is  expounded  to  be  in  tlic  week  after 
clu'isum  Pascha.  ib.  s.  4 

The  Mirliat  hi.as  Sessions  by  stat.  .54.  Geo.  3.  c. 
84.  is  directed  to  be  held  in  the  Hrst  week  after 
the  eleventh  ofOotober(exceptin  Loudon  and 
Middlesex).  (^o.  (N). 

If  Michaelmas  fall  on  a  Sunday  or  Monday,  the 
quarter  sessions  should,  in  strictnc  ss,  be  held 
in  the  ensuing  week,  and  not  in  the  same 
week.  ib.  s.  5 

But  the  quarter  sessions  are  varioiisly  held  in 
several  counties,  some  at  one  day,  some  at 
another.  C3.  s.  6 

By  WHOM    THE    SESSION    IS    TO    BE    SUMMONED 
AND  APPOINTED. 

This  court  camiot  be  held  by  fewer  than  two 
justices,  one  of  whom  must  be  of  the  quorum. 

ib.  s.  6 

The  sheriff  is  bound  to  return  proper  juries  to 
this  court.  ib.  s.  6 

'i  he  cKstos  rotulorum  ouglit  to  bring  to  the  ses- 
sions the  rolls  of  the  peace.  ih. 

Any  two  justices  may  direct  their  precept,  test- 
ed under  their  hands  and  seals,  to  the  sheritf 
of  the  county,  ordering  him  to  summon  the 
SESSION,  to  return  a  grand  jury,  and  to 
give  notice  to  all  stewards,  constables,  bailiffs, 
&c..  to  attend.  63.  s.  7 

The  precept  to  summon  a  sesion  ought  to  bear 
teste  fifteen  days  before  the  return,  and  to  be 
delivered  to  the siieriff  immediately,     ib.  s.  8 

And  this  precept  can  only  be  superseded  by  a 
wx\i  oi  supersedeas  owX.  oi chMwevs *     ih.  s.  9 

The  custos  rotulorum  alone  cannot  issue  this 
precept.  ib.  s.  10 

Where  the  business  of  the  session  does  not  re- 
quire the  attendance  of  a  grand  jury  or 
other  ofiicers,  it  may  be  convened  without  a 
summons.  *^'  *•  ^^ 


If  a  sufficient  number  of  justices  do  not  meet  at 
the  day  uppointed,  yet  any  two  joaticct  may, 
in  the  week  after  any  of  fho  hohdiys  men. 
tione<l  in  the^lIen.S,  c.  1  1  open  the 

ses.sion,  and  adjourn  it,  ai  ir  precept 

to  the  wherift',  to.Hummou^  tne  juroni  and  offi- 
cers on  the  day  to  which  it  ia  adjourned. 

64.  s.  If 

Where  two  sets  of  mngistratca  have  a  concur* 
rent  jurisdiction,  and  one  set  appotnU  a  ses- 
sion, the  juri.sdietion  of  that  set  attaches  so  as 
to  exelnde  the  other  ?et  from  apjwinlini?  an- 
other session.  ib.  §.  IS 

IIOW  THE  SESSION   SHALL  liE  ADJOURKED. 

The  court  of  session,  when  regularly  opened, 
can  only  be  contitmed  by  adjournment;  and 
in  the  entry  of  such  adjournment  the  tirne  at 
which  the  original  session  commenced  must 
appear.  ib.  s.  14 

Instances  in  whicli  matters  transacted  at  session 
are  erroneous  for  want  of  a  proper  entry  of 
the  adjournment.  ib.  s.  14 

If  a  session  be  once  dropped  it  cannot  be  re- 
newed, ib.  8.  14 

The  same  number  of  justices  are  required  to  ad- 
journ as  to  open  and  hold  a  session.  65 

Who  ARE    BOUND    TO    ATTEND     THE    SRSS10X. 

The  sheriff' mast  attend  to  return  the  precept, 
and  to  take  charge  of  the  prisoners,    ib,  s.  15 

The  constables  of  hundreds  luusl  attend  to  make 
their  p.nsentmcnts.  ib. 

The  bailiffs  of  franchises  ought  to  attend,     ih. 

The  jurors  w  ho  are  sunmioned  are  bound  toat- 
teiid  on  pain  of  being  anjereed.  ib. 

The  keeper  of  the  house  of  correction  must  at- 
tend. I*. 

And  justices  of  the  peace  for  the  county  ought 
to  altcpd,  and  give  their  assistance  to  open 
the  session  and  administer  justice.      ib.  s.  16 

The  power  of  the  session   over  its  own 

MEMBKR5. 

This  court  has  no  authority  to  amerce  any  jia- 
tice  of  peace  for  non-attendance  ib.  s.  IT 

The  court  cannot  commit  a  justice  of  the  peace 
for  a  contempt  of  court,  or  for  using  actiona- 
able  expressions  to  a  fellow  justice  of  the 
quorum.  *"' 

Nor  can   they  bind   him   to  good  behaviour. 

ib.  s.  17 

But  if  a  justice  of  the  peace  give  just  cause  to 
any  person  to  demand  surety  of  the  peace 
against  him,  he  may  be  compelled  by  any 
other  justice  to  find  such  security.  ib. 

Of  A     GENERAL,  SPECIAL,  AND  QUARTER  SES- 
SIONS. 

A  general  qmrter  sessions  is  one  of  those  sessions 
which  are  holden  in  the  four  quarters  of  the 
year,  pursuant  to  the  statute  of  2  Hen.  5.  c.  4. 
-         '  r*.8.  IS 

The  quarter  sessions  urc  oii\y  a  species  of  the 
general  sessions.  W 

A  special  sessions  is  that  which  is  holden  on  a 
special  occasion  for  the  execution  of  some 
particuhr  branch  of  the  justices' authority,  tb. 
'  Wnot 
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Who  may  practise  at  sessions. 

By  2t  Geo.  2.  c.  46.  no  person  shall  act  as  a  so- 
licitor, attorney,  or  agent,  at  any  general 
quarter  sessions,  unless  regularly  admitted, 
pursuant  to  the  2  Geo.  2.  c.  23.        66.  s.  19. 

By  22  Geo.  2.  c.  45.  no  attorney  shall  permit 
any  person  not  so  admitted  to  practise  at  ses- 
sions in  his  name.  ib.  s.  20 

The  bill  of  an  attorney  for  business  done  at  ses- 
sions may   be  taxed  in   the  king's   bench. 

ib.  s.  21 

By  22  Geo.  2.  c.  46.  no  clerk  of  the  peace,  or 
sheritF,  or  either  of  their  deputies,  shall  prac- 
tise at  sessions.  ib.  s.  22 

In  what  manner  the  clerk  of  the  peace  is  to  be 
appointed.  ib.  (N) 

Of  the  jurisdiction  of  the  sessions. 

The  sessions  may  proceed  by  presentment,  by 
information^  and  by  indictment.        ib.  s.  23 

The  justices  in  sessions  have  authority  by  the 
commission  of  the  peace  to  hear  and  deter- 
mine on  felonies  and  trespasses.  ih.  s.  24 

If  a  statute,  giving  the  sessions  jurisdiction,  be 
repealed  between  the  first  hearing  and  the 
final  determination,  it  is  an  abolition  of  the 
authority  of  the  sessions.  67.  s.  25 

Where  an  authority  is  given  to  two  justices  of 
the  peace  to  do  any  act,  the  sessions  have  a 
concurrent  jurisdiction,  except  an  appeal  be 
given  therein  to  the  sessions.  ih.  s.  26 

If  a  statute  direct  a  proceeding  at  a  special  ses- 
sions, an  original  order  made  at  a  general 
quarter  sessions  is  bad.  ib.  s.  27 

The  quarter  sessions  may  proceed  by  informa- 
tion ou  5  Eliz.  c.  4.  s.  39.  ib.  s.  28 

If  a  statute  authorize  the  sessions  to  *'  hear  and 
determine,"  without  saying  by  information, 
they  must  proceed  by  indictment.  ib. 

The  sessions  h  ive  no  power  to  judge  of  the  va- 
lidity of  a  deed.  67.  s.  29 

The  sessions  have  no  jurisdiction  over  new- 
created  offences  which  are  not  against  the 
peace,  uidessthe  statute  give  them  such  juris- 
diction in  express  terms.  ib.  s.  30 

Instances  given.  ih. 

The  scissions  ore  bound  to  make  a  direct  and 
final  judgment,  and  cannot  refer  the  determi- 
nation of  any  matter  that  comes  before  them 
to  other  persons.  ib.  s.  31 

But  the  sessions  may,  by  the  consent  of  the  par- 
ties, refer  a  thing  to  another  to  examine,  and 
may  report  to  the  court  to  determine  upon. 

ib.  s.  31 

The  sessions  may,  by  the  common  law,  proceed 
to  outlawry  on  indictments  found  at  sessions. 

ib.  s.  32 

By  21  Jac.  I.e.  4.  the  like  process  may  be  com- 
menced and  proseciited  at  sessions,  on  any  pe- 
nal statute  on  w  Inch  a  common  informer  nmy 
proceed,  as  in  an  action  of  tres[)VLSs  vi  et  ar?nis 
at  the  common  law.  68.  s.  32 

The  sessions  cannot  award  an  attachmeJit  for  a 
contempt  in  not  obeying  its  orders,  but  must 
proceed  against  tlie  party  by  indictment,     ib. 
In  what  case  the  sessions  may  amend 
proceedings. 

By  5  Geo.  2.  c.  19.   the  sessions,  upon  all  ap- 


peals agsi\ni<t  judgments  or  orders,  may  cause 
any  defect  of  form  in  such  original  judgmeiits 
or  orders  to  be  amended.  ib.  s.  34 

In  what  case  the  sessions  may  award 

COSTS. 

By  8  &  9  W^ill.  3.  c.  30.  s.  3.  the  quarter  ses- 
sions may,  on  any  appeal  concerning  settle- 
ments, award  such  costs  and  charges  as  they 
think  reasonable  to  be  paid  by  the  party 
against  whom  the  appeal  is  determined. 

68.S.  35 

By  8  &  9  Will.  3.  c.  30.  s.  6.  the  appeal  may  be 
heard  at  a  general  or  quarter  sessions. 

68.  s.  36 

By  9  Geo.  i:  c.  7.  s.  9.  the  justices  at  the  quar- 
ter sessions  at  which  the  appeal  is  determined, 
may  award  to  the  apj)ellant  parish,  if  the  ap- 
peal is  determined  in  favour  of  such  parish,  so 
much  money  as  shall  appear  to  be  reasonable, 
to  be  paid  by  the  respondents,  &c.       69.  s.  37 

By  17  Geo.  2.  c.  38.  the  sessions  may  order  the 
party  in  whose  favour  an  appeal  against  a 
poor's-rate  is  determined,  reasonable  costs,  ^ 
&c.  69.  s.  38 

By  13  Geo.  3.  c.  78  s.  30.  on  appeal  against  any 
order  made  under  the  A?y/Atf;a^ac«,  the  sessions 
may  award  costs  ib.  s.  39 

By  18  Geo.  3.  c.  19.  s.  5.  on  appeal  by  overseers 
against  constables'  accounts,  the  sessions  may 
award  costs.  70.  s.  41 

And  if  the  party  do  not  pay  such  costs  as  the  ses- 
sions award,  an  indictment  will  lie  for  dis- 
obeying the  order.  71.  s.  42 

A  mandamus  lies  to  the  sessions  to  allow  costs 
and  charges,  as  directed  by  the  above  statute. 

ib.  s.  4y 

The  sessions  need  not  state  in  an  order  for  cosf 
and  charges,  the  particular  items  of  expenst 
on  which  they  are  allowed.  ib.  s.  44 

The  sessions  cainiot  order  costs  on  the  mere  ad- 
journment of  an  appeal.  ib.  s.  45 

When  the  sessions  may  make  order  re- 
specting THE  county. 

By  9.  Geo.  3.  c.  20.  the  sessions,  on  presentment 
by  a  grand  jury  of  the  state  of  theshire-iiall, 
may  order  it  to  be  repaired,  &c.  ib.  s.  46 

By  14  Geo.  3.  c.  59.  the  sessions  may  once  a-year 
order  the  county  gaol  to  be  cleaned,  and  bet- 
ter regulated.  71.  s.  47 

By  14  Geo.  3.  c.  59.  the  quarter  sessions  may  or- 
der the  several  courts  of  justice  in  the  county 
to  be  properly  ventilated,  the  prisonei-s  to  lie 
cloathed,  the  cells  to  be  made  commodious, 
&c.  72.  s.48 

By  14  Geo.  3.  c.  59.  s.  3.  the  sessions  may  order 
the  expenses  respecting  the  county  gaols,  pri- 
sons, and  courts  of  justice,  to  be  levied  by 
rates,  &c.  ib.  s.  49 

If  a  fine  be  imposed  on  a  county  which  the  ses- 
sions think  illegal,  they  may  order  the  trea- 
surer to  pay  the  expense  of  trying  the  ques- 
tion at  law  out  of  the  county  stock.     72.  s.  50 

The  sessions  also  may  order  the  treasurer  of  the 

county  to  pay  the  expense  of  litigating  any 

question  respecting  the  repair  of  highways, 

bridges,  &c.  »^' 

^  SEWERS. 
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SEWERS. 


A  special  commission  of  oyer  and  terminer  m7\y 
be  granted  for  inquiring  of  sewers,  &c. 

.  25.  s.  20 

A  certiorari  lies  from  king's  bench  to  commis- 
sioners of  sewers,  notwithstanding  13  Eliz.  c. 
9.  says,  they  shall  not  be  compelled  to  make 
certificate  of  their  proceedings.  400 

But  the  Court,  before  they  will  suffer  the  return 
to  befilcd,  will  hear  affidavits  concerning  the 
^acts.  403.  s.  34 

SHEUIFF. 
See  Torn. 
Every  sheriff  is  a  principal  conservator  of  the 
peace  within  his  county,  and  may  award  pro- 
^  cess  of  the  peace.  33.  s.  4 

^he  sheriff  is  bound  to  return  proper  juries  to 
the  sessions  of  the  peace.  63.  s.  7 

y  Stat.  West,  the  sheriff  shall  have  counter 
rolls  with  the  coroner,  and  attend  with  him 
to  take  appeals.  84 

I'lie  sheriff  having  a  justice's  warrant  directed  i 
to  him,  may  authorise  others  to  execute  it. 

135.  8.  29  I 
Justices  of  assize  may  punish  sheriffs  for  letting 
persons  to  bail  who  are  not  bailable.  140. 

„  8.  8,  9 

By  4  Edw.  3.  c.  2.  sheriffs  shall  not  let  to  main- 
prize  those  who  are  indicted  or  taken  before 
justices  of  the  peace,     ^ec  Bail.  140 

By  14  Edw.  3.  c.  10.  the  sheriffs  shall  have 
the  custody  of  gaols.  J  76.  s.  6 

In  what  cases  the  court  may  proceed  by  at- 
tachment against  sheriffs  for  not  executing 
1?  writ.  208 

n  here  the  court  may  proceed  by  attachment 
against  a  sheriff  for  oppressive  practice.       ib. 

Where  the  court  may  proceed  by  attachment 
against  a  sheriff  for  not  executing  a  writ 
effectually.  209.  s.  4 

Where  the  court  may  proceed  by  attachment 
against  a  sheriff ybr  making  a  false  return  to 
a  writ.  iB. 

In  all  suits  where  the  king  is  a  party,  as  in 
indictments  and  informations,  the  process 
ought  to  be  executed  by  the  sheriff,  and  not 
by  the  bailiff  of  any  franchise,  whether  it 
have  the  clause  of  non  omittas  or  not.       396 
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held  thatMmtlitudeof  hands  is  noterideocc 
in  any  criminal  case.  597.  ,,  50 

SIMONY. 

How  far  a  simonist  may  take  advantage  of  a 
pardon  for  simouy.  54^  g,  5^ 

Qnare,  whether  a  pardon  of  all  misprisiont. 
&c.  &c.  will  extend  to  simony.       640.  ».  26 

SMUGGLERS. 
See  Reward. 
SOJOURNER. 
A  sojourner  being  in  the  house  at  the  time  of 
the  robbery,  doth  not  bring  the  case  within 
the  5  &  6  Edw.  6.  c.  9.  which  excludes  rob- 
bery from  clergy  committed  in  any  dwell- 
ing-house, the  owner,  his  iri/e,  children,  or 
servants,  being  therein.  494 

SON  ASSAULT. 

Where  pleadable  in  bar  to  an  appeal  of  may- 

hem.  J28 

I  SPECIAL  HEIR. 

No  special  heir  by  custom  of  Borough  English, 

or  otherwise,  can  bring  an  appeal  of  death. 

iS5 
SPINSTER. 

Where  a  gentleman  or  gentlewoman  is  named 
spinster,  the  wrong  addition  may  be  pleaded 
in  abatement.  259.  s.  103 

"  Spinster"  is  a  good  addition  for  the  estate 
and  degree  of  a  woman,  and  perhaps  also  for 
that  of  a  man.  g62.  j^.  ill 

STARCHAMBER. 
Whether  the  star-chamber  had  a  general  su- 
periutendency  over  other  courts.  208 


The  statute  23  Hen.  6.    c.  8. 
"that  sheriffs  shall  continue 


which  enacts, 
in  their  office 


no  longer  than 
penscd  with. 


one  year,    cannot 


be  dis- 
542 


SIGN  MANUAL. 

The  sign  manual  importing  a  pirdon  cannot 
be  pleaded  as  a  pardon,  neither  will  it  re- 
store the  competency  of  a  witness.   551.  (N.) 

The  sign  manual  is  usually  the  first  progress  to 
a  pardon,  upon  the  circuits  and  at  the  Old 
Bailey.  552 

SIMILITUDE. 

Although  similitude  of  hands  was   admitted 

as  good  evidence  in  Sidneys  case,  and  the 

propriety  of  such  evidence  was  only  doubted 

in  the  c<we  of  the  Seven  Bishops,  yet  it  is 

VOL.  11. 


STATUTES. 

A  statute  making  a  new  law  concerning  an 
old  offence,  ap|X)inting  certain  justices  to 
execute  it,  does  not  exclude  the  jurisdiction 
of  the  king's  bench.  7 

A  statute  which  appoints  that  all  crimes  of  a 
certain  denomination  shall  be  tried  t)efore 
certain  judges,  does  not  exclude  the  jurisdic- 
tion of  the  king's  bench  without  express  ne- 
gative words.  8 

Where  a  statute  creates  a  new  offence^  and 
erects  a  new  jurisdiction  for  the  punishment 
of  it,  and  prescribes  a  certain  method  of  pro- 
ceeding, it  is  questionable  whether  ti»e  king's 
bench  hath  jurisdiction.  ib. 

Affirmative  statutes  shall  not,  without  express 
words,  be  construed  to  take  away  tbejuris> 
diction  of  an  ancient  court.  1? 

Whether  the  statute  de  officio  corotiatoris,  be- 
ing  directory  and  in  affirmance  of  the  com- 
mon law,  leave  the  jwwcr  of  the  coroner  as 
it  found  it.  79,  80 

Wherever  a  statute  gives  to  any  one  justice  of 
peace  a  jurisdiction  over  any  offence,  or  a 
power  to  require  a  person  to  do  a  certain 
tiling,  it  impliedly  gives  a  power  to  such 
justice  to  issue  a  warrant  for  the  purpose. 

115 
Si  All 
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All  statutes  are  .o  be  construed  strictly  in  fa- 
vour of  life,  and  no  parallel  case  which 
comes  within  the  same  mischief  shall  be 
construed  to  be  within  the  purview  of  them, 
unless  it  can  be  brought  within  the  meaning 
of  the  words.  188.  s.  l6. 482 

Wherever  a  statute  prohibits  a  matter  of  public 
grievance,  or  commands  a  matter  of  public 
convenience,  an  offender  is  punishable  at 
the  suit  of  the  party  grieved,  and  by  way  of 
indictmait,  unless  such  proceeding  be  ex 
pressly  excluded,  289 

A  statute  which  extends  to  private  persons,  or 
to  matters  of  a  private  nature,  will  not  bear 
an  indictment-  ib. 

Where  a  statute  makes  a  new  offence  which 
was  uo  way  prohibited  by  the  common  law, 
and  appoints  a  particular  manner  of  proceed- 
ing, without  mentioning  indictment,  no  in- 
dictment can  be  maintained.  4 
If  a  statute  give  a  recovery  by  action  of  debt, 
bill,  plaint  or  information,  or  otherwise,  it 
authorises  a  proceeding  by  indictment.    290 
Where  a  statute  adds  a  further  penalty  to  an 
offence  prohibited  by  the  common  law,  the 
offender,  at  the  election  of  the  prosecutor, 
may  be  indicted  at  common  law.                ib. 
If  such  indictment  conclude  contra  formam  sta- 
tutiy  and  cannot  be  made  good  upon  the 
statute,  it  may  be  maintained  as  at  common 
law,  and  the  words  contra  formam  statuti 
rejected.                                                     290 
Where  new  created  offences  are  only  prohibit- 
ed by  a  general  prohibitory  clause  of  a  statute, 
an  indictment  will  lie.                      ib.  (N)  2 
Where  there  is  a  prohibitory  particular  clause 
specifying    only  particular  remedies,  there 
such  particular  remedy  must  be  pursued,    ib. 
Where  an  offence,  not  so  at  common  law,  is 
made  an  offence  by  statute,  an  indictment 
will  lie  where  there  is  a  substantive  prohibit- 
ory clause,   though  there  be    afterwards  a 
particular  provision  and  remedy  given.       ib. 
No  indictment  will  lie  where  the  statute  is  not 
prohibitory,  but  only  inflicts  the  forfeiture, 
and  specities  the  remedy.                            ih. 
Where  the  offence  was  punishable  before  the 
statute  which  prescribes  a  partiailar  method 
of  punishing  it,  there  such  particular  method 
is  cumulative.                                                 ib. 
But  where  a  statute  appoints  a  particular  mode 
of  punishment  for  an  offence  which  was  not 
punishable  before,  there  the  particular  mode 
must  be  pursued,  and  not  the  common-law 
mode  of  indictment.                                       ib. 
An  information  may  be  brought  for  offences 
against  statutes   unless  a  different  mode  is 
prescribed.                                                   ib. 
What  ought  to  be  the  form  of  the  body  of  an 
indictment  on  a  statute.     See  Indictment. 
Where  an  offence  is  made  felony  by   statute, 
it  shall  have  the  benefit  of  clergy,  unless  it 
be  expressly  excluded  from  it.                   476 
Where  a  person  is  denied  clergy  by  a  statute 
excluding  it  from  the  crime,  the  indictment 
and  evidence  must  expressly  bring  the  case 
within  the  words.                                     476 


Wliere  a  statute  makes  an  offence  treason  or 
felony,  it  gives  it  the  like  incidents  that  be- 
long to  a  treason  or  felony  at  common  law.iJ. 

Whether  a  statute  may  be  dispensed  with.  {See 
Pardon,  Dispensation), 

How  the  words  **  such  offences^'  and  **  such  of- 
fenders'' in  a  statute,  shall  be  construed  to 
mean  "  such  in  mischief  and  "such  in  incon- 
ve7iienceS'  481.  s.  43. 

STEWARD. 

See  Peers. 

The  nature  of  the  office  of  lord  high  steward. 

5 
None  under  the  degree  of  nobility  can  be  ap- 
pointed lord  high  steward .  6 
The  high  steward,  in  the  court  of  the  high 
steward,  is  sole  judge  in  matters  of  law. 

6.  notis. 
The  lord  high  steward  is,    by  virtue  of  his 
office,  a  conservator  of  the  peace.        3S.  s.  2 
In  what  manner  a  lord  high  steward  is  to  be 
created  for  the  trial  of  a  peer,  and  the  pro- 
ceedings therein.  581 
In  what  manner  the  peers  may  require  the  opi- 
nion of  the  high  steward,  or  of  the  judges. 

585 

Whether  the  court  of  the  high  steward  may 

be  adjourned.  586 

A  writ  of  error  lies  in  the  king's  bench  of  an 

attainder    before   the  lord  high    steward. 

502.  s.  17 
An  indictment  before  J.  S.  steward,  must  shew 
to  whom  he  is  steward.  ch.  25.  s.  1 19 

STOCKS. 
See  Torn. 
STROKE. 
In  what  manner  the  death  must  be  laid  in  an 
indictment  or  appeal  where  the  party  dies 
on  one  day  of  a  stroke  given  on  another. 
(See  Appeal.) 
Whether  it  be  necessary  to  shew  the  time  of 
the  stroke  as  well  as  the  death.       ^54.  s.  90 
The  word  percussit  necessary  in  an  appeal  of 
death  where  the  fact  will  bear  it.  250.  s.  82 

SUBPCENA. 
In  prosecutions  for  misdemeanors  the  defendant 
J||may  take  out  subpcenas  of  course.    612.  s.  165 
And  since  the  statute  1  Anne  9.  which  ordains 
that  the  witnesses  for  the  prisoner  shall  be 
sworn,  process  may  be  taken  out  against  them 
in  any  case.  ^^^ 

SUMMONS. 
Whether  a  sessions  of  the  peace  may  beholden 
without  summons.     (See  Sessions.) 

ch.  8.  s.  44 

SUNDAY. 

An  indictment  cannot    be  well  taken  on  a 
Sunday.  92.  s.  y 

SUPERSEDEAS. 
See  Sessions. 

The  authority  of  justices  of  ot/er  and  tcrmin- 

m 
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may  be  suspended  by  writ  of  supersedeas,  on 
proof  that  the  commission  was  unduly  grant- 
ed. 20.  8.  3 

A  precept  by  two  justices  for  the  summon  of  a 
session  of  the  peace  cannot  be  superseded  but 
by  writ  out  of  chancery.  63 

How  far  a  certiorari  shall  be  a  supersedeas  to  the 
Court  below  {See  Certiorari). 

On  a  pardon  allowed  in  the  king's  bench,  the 
party  may  have  a  supersedeas  to  the  exche- 
quer to  stop  the  process  there  on  an  estreated 
amercement.  552.  s.  69 

How  far  a  defendant  coming  in  by  capias  utla- 
gatnm  may  avoid  an  outlawry  in  the  common 
pleas  by  shewing  that  he  purchased  a  super- 
sedeas, and  delivered  it  before  the  quinto  ex- 
actus.  650 

SURETY. 

In  what  case  the  pardon  of  the  principal  will 
operate  as  a  discharge  of  the  surety.  539.  s.  23 

SURGEONS. 
Surgeons  are  exempted,  during  the  lime  they 
practise,  from  serving  the  office  of  constable. 

101 

SURNAME. 
See  Abatement.  Name.  Misnomer. 
If  a  writ  of  appeal  omit  the  appellant's  surname, 
heing  under  the  degree  of  nohilityy  it  may  be 
abated  by  the  court  ex  officio.  259.  s.  lOl 

If  there  be  a  mistake  of  the  surname  of  an  appel- 
lant, the  writ  may  be  abated  upon  the  excep- 
tion or  plea  of  the  party.  ib.  s.  101 

SURPLUSAGE. 

Where  there  is  a  sufficient  certainii/,  the  addi- 
tion of  a  farther  uncertain  or  unintelligible  de- 
scription will  do  no  hurt,  but  shall  be  rejected 
as  superabundant  and  surplusage.     ~        250 

Where  a  special  verdict  is  perfect,  without  cer- 
tain words  therein  inserted,  they  may  be  re- 
jected as  surplus.  623.  s.  10 

SURVIVOR. 
Where  two  joint  owners  of  goods  are  robbed, 
the  survivor  may  bring  an  appeal.  237 

SUSPICION. 
See  Bail.  Arrest. 

TAIL. 

In  what  cases  an  estate  in  tail  is  forfeited  by  an 
attainder  of  treason  or  felony.  637—639 

TAVERNS, 

Inordinate  haunters  of  taverns  are  indictable  at 
the  torn.  106 

TAXATION. 

It  is  a  contempt  not  to  pay  costs  after  taxation 
by  the  master.  222.  s.  37 

TENOR. 

By  the  charter  of  the  cit^/  of  London,  only  the 
tenor  of  a  record  can  be  removed  from  thence. 

336 


And  it  is  said,  tliis  extends  to  Middlesex  as  well 
as  London.  ib.  note  in  marg. 

How  far  a  variance  is  fatal  when  an  instrument 
is  set  out  in  an  indictment  secundum  tenorem 
sequentem.  615.  s.  ICO 

TENURE. 

Who  may  be  conservators  of  the  peace  by  tenure. 

ch.  8.  8.  7 
TESTE. 

Where  the  king's  bench  proceeds  on  an  offence 
removed  by  certiorari,  there  must  be  fifteen 
days  between  the  teste  and  return  of  every  pro- 
cess. 10.  a.  14 

The  precept  for  a  session  of  the  peace  must  be 
tested  by  two  justices.  63.  s.  7 

Process  for  treason,  felony,  or  trespass,  from  a 
county  palatine,  shall  be  tested  in  the  name  of 
him  who  hath  the  franchise.  394.  s.  7. 

Process  from  the  king's  bench  ought  to  be  under 
the  teste  oiWxe  chief  justice.  ib.  s.  8 

Process  ought  to  be  under  the  teste  of  the  first  in 
a  commission.  ih. 

What  shall  be  removed  by  a  writ  of  error,  or  re- 
cordare,  between  the  teste  and  return. 

414.  8.  73 

Where  a  Term  intervenes  between  the  teste  and 
return  of  a  capias,  it  is  discontinuance. 

417.  s.  88 

If  process  be  tested  after  the  day  of  the  return  of 
the  first  process,  it  is  discontinuance,  ib.s.  85 

TITHES. 
See  Certiorari. 

TORN. 

The  sheriff's  torn  is  the  king's  court  of  record, 
for  redressing  common  grievances  within  the 
county.  ^ 

The  sheriff  ought  to  make  his  torn  or  circuit 
throughout  every  hundred  in  his  county  twice 
in  the  year.  »*•  s-  * 

All  the  inhabitants  of  each  hundred  above  the 
age  of  twelve  years,  unless  specially  exempted, 
are  bound  to  attend  the  torn,  and  take  the 
oath  of  allegianc  e,  &c.  »^- 

The  words  frank  pledge  or  f^iAiw^r  explained,  ib. 

The  style  of  the  sheriff's  torn.  ib.s.  3 

By  Magna  Charta,  the  torn  shall  be  held  only 
twice  a  year  in  every  hundred,  at  the  accus- 
tomed place.  91.  s.  4 

BySl  Edw.  3.  c.  15.  the  torn  is  to  be  held  within 
a  month  after  Easter  and  Michaelmas.        ib. 

The  sheriff  is  indictable  for  holding  his  torn  at 
another  time,  or  at  an  unusual  place,  and  an 
indictment  found  thereon  is  void.  ib.  s.  6 

Quare,  if  these  statutes  extend  to  the  court- 
lee  t.  *^'  ^*  ^ 

Every  caption  of  an  indictment  at  the  torn 
ou^ht  to  set  forth  the  day  whereon  it  was 
taken.  92.  s.  9 

All  persons  who  are  bound  to  appear  at  the 
torn  are  not  within  the  stat.  Merton,  which 
allows  suit  service  to  be  performed  by  at- 


torney. 


ib.  s,  10 


All  servants  as  well  as  masters  are  bound  to 
pay  such  suit ;  and  if  a  master  suffered  a 


servant 
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servant  to  contmue  a  year  and  a  clay  with- 
out  being  enrolled  in  a  decennary,  he  was 
amerciable.  ih. 

But  tenants  in  ancient  demesne,  parsons,  peers, 
and  women,  are  exempted  from  attending 
the  torn.  ?  .    .-  >i      ■  ih.  s.  11 

No  man  can  belong  to  two  leets,  and  there- 
fore he  shall  do  service  at  thai  only  within 
the  precincts  of  which  he  resides  or  sleeps. 

ih.  s.  12 
The  sheriff  or  his  steward  ma^  hear  and  de- 
termine any  offence  within  his  jurisdiction, 
being  indicted  before  him,  except  Pleas 
OF  THE  Crovjtn.  93.  s.  13 

This  exception  does  not  restrain  the  power 
of  taking   indictments    or    presentments. 

ih.  s.  14 
The  sheriff  in  his  torn,  being  a  judge  of  re- 
cord, may  fine  an  offender  for  a  contempt 
of  court,  or  for  a  non-compliance  with 
that  which  the  jurisdiction  requires.  ih. 
Such  fines  must  be  several,  and  not  joint, 
except  a  whole  vill  be  fined.  ih.  s.  16 

The  sheriff  may  award  a  fine  or  amercement 
for  contempts,  &c.  and  amerce  any  person 
indicted  for  an  offence  not  capital  within 
his  jurisdiction  without  any  farther  pro- 
ceeding or  trial.  94.  s.  17 
An  amercement  being  a  judgment,  that  the 
party  shall  be  in  misericordia  domini  regis, 
and  a  judicial  act,  does  not  require  the  as 
sent  of  a  jury.  ih.%.  13 
The  award  of  a  misericordia  is  only  to  autho- 
rise others,  viz.  affeerors,  to  fix  the  sum 
which  the  party  is  to  pay  to  the  king ;  and 
therefore  there  is  no  necessity  to  mention 
a  sum  certain.  94 
If  the  amercement  be  for  a  contempt  of 
court,  it  may  be  settled  by  the  judge  him- 
self, and  needs  no  other  affeerment, 

95.  s.  19 
No  fine  for  a  contempt  is  within  the  statutes 
which  require  an  amercement  to  be  a^ccr- 
ed.  "     ih. 

The  king  or  lord  have  an  election  of  common 
right  either  to  distrain  or  to  bring  an  action 
of  debt  for  such  fines  and  amercements. 

ih.  s.  20 
Every  avowry  of  this  kind  ought  expressly  to 
shew  that  the  offence  was  committed  with- 
in thejurisdiction  of  the  court.  i6.  s.  21 
It  is  not  necessary  to  allege  it  in  the  present- 
ment itself,  but  such  an  allegation  will  per- 
haps supply  the  want  of  the  averment  of 
jurisdiction  in  the  pleadings.  ib. 

Qweere,  if  it  be  necessary  expressly  to  allege 
that  the  offence  was  committed  as  well  as 
that  it  was  presented,  &c.  ih. 

It  is  safest  in  setting  forth  a  presentment,  or 
an  affeerment  of  an  amercement,  to  shew 
the  names  of  the  presentors  and  affeerors. 
Std  qnctrc,  if  the  names  of  the  presentors 
are  necessary  in  replevin.  96.  s.  23 

Noticeof  the  holding  of  the  court  need  not 
be  shewn,  for,  being  of  record,  all  persons 
within  the  jurisdiction  shall  be  intended  to 
have  notice  of  it.  ib,  s.  24 


It  is  not  necessary  in  an  avowry  for  a  distres* 
for  a  fine  or  amercement  to  shew  that  the 
party  had  previous  notice  what  it  was.  ih. 

Distress  is  incident  of  common  right  to  the 
sheriff's  torn,  if  the  offence  be  incidental 
to  thejurisdiction.  ih. 

But  for  a  duty  of  a  private  nature  no  distress 
can  be  made  without  a  special  custom,  ih. 
The  sheriff  may  distrain  any  lands  of  the 
offender  within  the  county  or  precinct,  ex- 
cept lands  in  the  king's  possession,  for  they 
are  wholly  out  of  the  jurisdiction  of  the 
court.  96.  s.  26 

The  sheriff  may  distrain  in  the  highway  not- 
withstanding the  Stat.  Marlehridge.  ih.  s.  27 

Fines  and  amercements  being  for  a  personal 
offence,  no  stranger's  beasts  can  lawfully 
be  distrained  for  them,  although  they  have 
been  levant  et  couchant  on  the  lands  of  the 
offender.  ib.  s.  28 

The  goods  distrained  may  be  sold  within  a 
rea^sonable  time  after  the  distress.  97.  s.  29 

No  bailiff  can  distrain  without  a  special 
warrant  for  so  doing,  and  in  justification 
of  such  distress  the  warrant  must  be  set 
forth  in  the  avowry,  ih.  s.  30 

In  replevin,  it  must  be  averred  that  the  defen- 
dant was  guilty.  In  trespass  the  conviction 
is  sufficient  to  justify  the  officer:  but  the 
amercement  must  appear  to  have  been  by 
the  court,  and  not  by  the  jury,     ih.notis. 

In  nnsance,  the  sheriff  may  amerce  the  per* 
son  presented,  or  order  an  abatement  with- 
out any  amercement,  and  if  he  disobey 
such  order  he  shall  forfeit  without  further 
proceeding.  ib.  s.  33. 

No  such  pain  can  be  afieered  for  any  less  sum 
than  what  is  at  first  set.  ib. 

The  authority  of  the  sheriff  in  his  torn  in  re- 
lation to  the  appointment  of  constables, 
and  the  nature  and  antiquity  of  that  office. 
(»S'ec  Constables)  97—103 

The  sheriff  in  his  torn  may  inquire  of  all 
treasons,  except  such  as  are  created  by  j 
statute.  105  | 

The  sheriff  may  also  enquire  of  all  felonies    '^' 
at  common  law,  except  rape,  which  being 
an  offence  made  felony  by  statute,  though 
originally  a  felony  at  common  law,  he  can 
enquire  of  it  as  a  trespass  only.  ih.  s.  52 

An  assault  and  battery,  ifthereht  bloodshed, 
is  inquirable  in  the  torn;  for  otherwise  it 
is  not  a  common  grievance,  but  a  private 
injury  only.  105 

The  common  breaking  of  fences  and  pound 
breaches  are  within  the  cognizance  of  the 
torn.  106.  s.  .55. 56 

Purprestures,  mortmams,  treasure  irovc,  waifs, 
strays,  wrecks,  &c.  belonging  to  the  king 
are  inquirable  at  the  torn.  Sed  Qnare  as 
to  the  seizure  of  such  things  as  belong  to 
the  lord.  «^-  s.  57 

All  common  nusances,  annoyances,  bawdy- 
houses,  victuallers,  assize  of  beer  and  ale 
{but  not  the  assize  of  bread),  neglecting  to 
hold  fairs,  false  weights  and  measures,  com- 
mon barrators,  scolds,  eaves-droppers,  &c. 

&c. 
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AcC;  are  within  the  jurisdiction  of  the  torn. 

i5. 

Every  vili  within  the  precinct  of  a  torn  shall 
have  a  pair  of  stocks  on  pain  of  5/.    ib.  s.  69 

A  man  cannot  be  amerced  in  a  court  leet  for 
surcharging  a  common.  107.  s.  6l 

Qucere,  whether  a  matter  concerning  the  pri- 
vateinterestof  the  lord,orof  the  inhabitants 
of  a  leet,  can  be  brought  within  the  jurisdic- 
tion of  the  torn  by  custom.  ib.  s.  62. 

The  offence  need  not  arise  within  the  particu- 
lar hundred  ;  it  is  triable  if  it  arise  within 
the  county;  but  presentations  m\isi  be  ol 
offences  within  the  hundred.  ib. 

The  inhabitants  of  one  bailiwick  shall  not 
be  compellabletoserveasjurors  foranother. 

ib. 

No  offence  arising  within  the  precincts  of  a 
leet  is  enquirable  at  the  torn,  unless  on  the 
default  of  the  leet,  which  neglect  must  be 
alleged  in  the  pleadings.  ih. 

By  Stat.  ^'est.  2,  c.  13.  the  sheriff  shall  take  no 
inquest  but  by  twelve  lawfu4  men  at  least, 
who  shall  put  their  seals  to  such  inquisi- 
tions. 108.  s.  64 

This  act  respects  such  inquisitions  only  as  are 
a  foundation  for  imprisonment,  and  not  in- 
quisitions for  offences  for  which  the  party 
cannot  be  apprehended.  108.  Note  (7) 

If  there  be  more  than  twelve  jurors,  the  seals 
of  any  twelve  of  them  are  sufficient.  ib.s.Gj 

By  1  Rich.  3.  c.  4,  jurors  at  the  torn  shall 
have  yearly  20s.  freehold,  or  26s.  8d.  copy- 
hold,"on  pain  of  40s.  and  rendering  their 
indictments  void.  ib.s.66 

QucBi-e,  If  courts  leet  are  within  these  statutes. 

xb. 

By  1  Edw.  3.  c.  I7.  indictments  taken  at  the 
torn  shall  be  by  roll  indented;  one  part  to 
remain  with  the  indictors,  and  the  other 
with  the  Court,  so  that  one  part  may  be 
delivered  to  the  justices  of  assize,     ib.  s.  68 

Presentments,  not  being  necessary  to  be  pre- 
sented to  the  justices,  are  not  within  these 
statutes:  they  need  neither  to  be  indented 
nor  sealed.     "  ib.  Note  (9) 

This  statute  extends  to  courts  leet.     ib.  s.  69 

The  general  practice  of  the  torn  was  to 
impaimel  both  a  grand  and  petty  jury. 
— Presentments  were  made  by  the  headbo- 
rough,  affirmed  by  the  petty  jury,  and  then 
confirmed  by  the'grand  jury.         109.  s.  70 

By  28  Edw.  3.  c.  9.  the  sheriff  is  restrained 
from  taking  indictments  by  commission  or 
writ  '  ib.s.7\. 

By  1  Edw.  4.  c.  2.  all  sheriffs  in  their  torns, 
except  in  London,  are  restrained  from  a- 
warding  process  to  levy  fines  and  amerce- 
ments on  indictments  or  presentments 
found  before  them,  and  are  ordered  to  de- 
liver such  indictments,  &c.  to  the  justices 
of  the  peace  at  their  next  sessions,  who 
*hall  have  power  to  award  process  thereon, 
&c.  &c.  »6- 

Not  only  the  judge  of  the  torn,  by  this  sta- 
tute, is  punishable  for  awarding  such  for 
bidden  process,  but  also  the  officer  for  de- 
nying it  no.  S.74 


In  what  manner  indictments  In  the  aherifTs 
torn  may  be  traversed,  tried,  and  deter- 
mined. Ill 

The  torn  has  no  power  to  try  a  traverse,    ib. 

TRANSPORTATION. 
See  Burning  in  the  Hand. 

Transportation  is  a  species  of  punishment 
unknown  to  the  common  law.  507 

The  origin  of  this  punishment.  508 

By  4  Geo.  I.e.  11.  an  offender  convicted  of 
grand  or  petit  larceny,  or  other  offence 
within  the  benefit  of  clergy,  and  liable  on- 
ly to  burning  in  the  hand,  or  whipping, 
may  be  transported  to  America  for  seven 
years.  ib. 

Where  an  offender  is  convicted  of  any  offence 
excluded  from  the  benefit  of  clergy,  and 
the  king  shall  extend  his  mercy  on  condi- 
tion of  transportation  to  A7nerica,  and  such 
intention  shall  be  signified  by  a  secretary 
of  state,  a  court  of  competent  authority 
may  allow  such  otfender  the  benefit  of  a 
pardon  under  the  great  seal.  ih.  s.  139 

Buyers  or  receivers  of  stolen  goods  knowingly 
shall  be  transported  to  America  for  fourteen 
years,  &c.  &c.  ib.  s.  140 

The  king  may  at  any  time  dispense  with  any 
such  transportation,  and  allow  the  return 
of  the  offender.  ib.  s.  141 

Offenders  transported,  who  shall  serve  the 
term  of  transportation,  shall  be  consi- 
dered as  pardoned  of  the  crime  for  which 
they  were  transported.  ib.  s.  142 

By  6  Geo.  1.  c.  23.  the  powers  of  4  Geo.  1. 
c.  11.  are  given  to  any  subsequent  court  of 
like  authority,  notwithstanding  such  sub- 
sequent court  may  be  held  at  a  different 
place  from  that  in  which  the  offender  was 
tried  and  convicted.  509 

By  5  Geo.  4.  ch.  84.  the  laws  respecting  trans* 
portation  reduced  into  one  act.      Addenda, 

TRAVERSE. 

See    EsCAPK,   Appeal,   Breaking    pri- 
son, Coroner,  Torn. 

TREASON. 

Justices  of  gaol-delivery  have  power  to  deli- 
ver the  gaol  of  persons,  committed  for  high 
treason.  29.  s.  4.  34.  s.  4 

Treason  being  against  the  peace  of  the  king, 
any  justice  of  the  peace,  either  on  his  own 
knowledge,  or  the  complaint  of  others, 
may  cause  any  person  to  be  apprehended 
for'this  offence;  and  may  take  the  exami- 
nation of  such  offender,  and  the  informa- 
tion of  the  witnesses  pursuant  to  the  statute 
of  Philip  and  Mary.  54 

The  statute  of  6  Hen.  8.  c.  «,  which  author- 
ises the  kiag's  bench  to  send  down  the  bo- 
dies of  felons  and  murderers,  together  with 
their  indictments,  to  be  tried  in  the  coun- 
ties where  the  offences  were  committed, 
shall  not   be  extended   to   high  treason. 

9.S.  9 

Persons  apprehended  of  dangerous  riots  sa- 
vouring 
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vouring  of  high  treason  are  excluded  from 
replevin  by  tne  sheriff  by    the    stat.  West 

152.  S.45. 

The. king's  bench  may  bail  a  person  commit- 
ted for  high  treason.  170.no/is 

Qiuere,  Whether  one  who  knowingly  opposes 
the  arrest  of  a  person  guilty  of  high  treason 
be  therefore  guilty  of  high  treason  himself. 

182.  s.  1 

Whether  the  offence  of  breaking  prison  can 
ever  amount  to  the  crime  of  high  treason, 
{See  Breaking  Prison).  183,  184 

In  escape,  if  the  prisoner  committed  were 
guilty  of  high  treason,  it  is  high  treason 
whether  the  party  be  ever  convicted  or  not. 

197 

A  stranger  who  knowingly  rescues  a  person 
committed  for  and  guilty  of  high  treason, 
is  in  all  cases  guilty  of  high  treason.      202 

The  offender  may  be  immediately  arraigned 
for  the  high  treason,  or  for  the  misprision. 

ib. 

Standing  mute  upon  an  arraignment  of  high 
treason  is  equivalent  to  a  conviction.     461 

The  privilege  of  sanctuary  never  extended 
to  high  treason.  469 

There  are  no   accessaries  in   high  treason. 

437.  s.  2 

Whatever  will  make  an  accessary  before  in 
felony,  will  make  him  a  principal  in  high 
treason.  ib. 

A  distinction  applied  to  this  rule  between 
treasons  touching  the  king's  death  and 
other  inferior  species  of  treason,  respect- 
ing the  mode  of  trial.  ih.  (N)  l 

The  same  receipt  of  an  offender,  which  will 
make  the  receiver  an  accessary  after  the 
fact  in  felony,  will  make  him  a  principal 
in  high  treason.  ih.  s.  3 

In  what  manner  treason  is  excluded  from  the 
benefit  of  clergy  {See  Clergy). 

By  7.  Will.  3.  c.  3.  persons  indicted  of  high 
treason  shall  make  full  defence  by  two 
counsel.  556 

In  what  manner  a  person  indicted  of  high 
treason  shall  have  a  copy  of  his  indict- 
ment, &c.  &c.  {See  Copv  of  Indict- 
ment). 

W^hat  evidence  is  necessary  to  support  an  in- 
dictment of  high  treason.  599 

What  forfeiture  ensues  upon  an  attainder  of 
high  treason  (^ee  Forfeiture).      ch.  49 

For  the  trial  of  treasons  beyond  the  sea  {See 
(County  Indictment). 

The  judgment  in  high  treason.  625. 

TREASURE  TROVE. 
jS'ce  Coroner.    Torn. 

TRESPASS. 

A  court  which  is  not  of  record  cannot  even 
hold  plea  of  a  common  trespass  viet  armis. 

4.  s.  14 

The  word  *'  trespass"  is  of  a  very  general 
extent,  and  in  a  large  sense  not  only  com- 
prehends all  inferior    offences  which  are 


properly  and  directly  against  the  peace,  but 
also  all  others  which  are  only  so  by  con- 
struction. '        55.  s.  63 

Therecanbe  no  accessaries  in  trespass.  437. s.  2 

Whatsoever  will  make  a  man  an  accessary 
before  in  felony,  will  make  him  a  principal 
in  trespass.  ib. 

Wherever  a  man  commands  another  to 
commit  a  trespass,  and  he  does  it,  the  per- 
son commanding  is  eqwally  guilty  as  if  he 
had  done  it  himself.  ib. 

Whoever  agrees  to  a  trespass  on  lands  or  goods, 
thereby  becomes  a  principal:  but  not  in  a 
trespass  on  the  person.  ih.  s.  4 

No  one  shall  be  adjudged  a  principal  in  any 
common  trespass,  for  barely  receiving,  &c. 
the  offender.  438. 

What  offences  shall  be  included  under  a  ge- 
neral pardon  of  all  trespasses.        540.  s.  26 

On  an  indictment  for  felony,  if  the  offence 
amount  only  to  trespass,  the  offender  can- 
not be  found  guilty  of  the  trespass  on  that 
indictment.  Sed  Qucere,  if  the  special  cir- 
cumstances  of  the  trespass   be  set  forth. 

621. 

If  a  jury  find  a  special  verdict  for  felony, 
and  it  be  adjudged  only  trespass,  qucere,  if 
judgment  may  be  given  on  it  for  trespass 
only.  ih. 

On  an  indictment  for  trespass,  if  the  fact  ap- 
pear felonious,judgment  may  be  given  for 
trespass,  for  it  is  in  the  election  of  the  king 
to  proceed  either  for  the  trespass  or  the  fe- 
lony, t  ^^• 

Whether  a  former  recovery  or  acquittal  may 
be  pleaded  in  bar  of  trespass  (^ee  Autre- 
fois Aquit). 

TRIAL. 
See  County. 

Stewards  of  Icets  cannot  try  any  person  in- 
dicted before  them,  but  must  refer  the  trial 
to  the  gaol-delivery.  92.  s.  13- 

In  what  manner  indictments  in  the  sheriff's 
torn  are  to  be  tried.  ill.  s.  75 

Neither  the  torn  nor  the  leet  have  any  power 
to  try  a  traverse.  ib.  s.  76 

Justices  of  peace  may  try  a  man  iinlicted 
before  the  sheriff  in  his  torn.  ih. 

By  1  &  2  Phil,  and  Mary,  c.  10.  all  trials  of  trea- 
son shall  be  according  to  the  common  law  : 
constructions  on  this  statute.  353 

In  what  manner  the  accessary  shall  be  tried 
where  the  offence  arises  in  a  different  coun- 
ty from  that  of  the  principal  (»S'€C  Acces- 
sary). 

In  what  cases  and  in  what  manner  it  shall 
be  tried,  whether  one  who  stands  mute  do 
so  of  malice  or  of  the  act  of  God.  459 

In  what  places  treasons  and  murders,  exa- 
mined by  the  privy  council  shall  be  tried. 

559 

Of  trial  by  peers  (See  Peers).  ch.  44 

Of  trial  by  battle  (aS^c  Battle),         ch.45 

Of  trial  by  jury.  ch.  40 

Of  trial  by  certificate  {See  Certificate). 

456 
TUMBREL 
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TUMBREL. 

Whether  every  villhe  bound  by  prescription 
to  keep  a  TUMBREL.  113.  s.  5 

VACATION. 

By  the  habeas  corpus  act,  the  lord  chancellor, 
lord  keeper,  any  justice  of  either  ])ench,  or 
baron  of  the  exchequer,  may  grant  a  habeas 
corpus  in  Vacation- time.  142 

And  this  writ  does  not  expire  with  the  Va- 
cation ;  but  the  prisoner  may  be  brought 
into  court  upon  it,  in  full  Term. 

144.  s.  i^.  note 

By  5  &  6  Will.  &  Mary.  c.  11.  a  writ  of  cer- 
tiorari may  be  granted  in  Vacation-time, 
by  any  of  the  justices  of  the  king's  bench, 
to  remove  an  indictment  or  presentment 
from  any  general  quarter-sessions.         403 

VAGABONDS. 

Vagabonds  were  indictable  at  the  torn.     106 

VANQUISHMENT. 

.See  Appeal.    Approver. 

VARIANCE. 

In  appeal,  if  the  declaration  lay  the  offence 
in  the  reign  of  a  present  king  where  the 
writ  supposed  it  to  have  been  in  the  reign 
of  a  former  king,  it  is  such  a  variance,  that 
it  ought  to  be  abated  by  the  court  ex  offi- 
cio.   ■  258.  s.  98 

So  also  where  the  defendant  is  mis-named  ; 
or  the  fact  not  set  forth  with  sufficient  cer- 
tainty ;  or  the  offenco  be  laid  in  a  differ- 
ent county  ;  or,  &c.  &c.  ih.  s.  99-  101 

What  is  such  a  variance  between  the  certio- 
rari and  the  return,  as  shall  prevent  the 
removal  of  the  record.  414,415 

What  is  such  a  variance  between  the  original 
and  the  process  as  shall  cause  a  disconti- 
nuance. 118 

Where  a  variance  between  the  record  of  the 
former  acquittal  and  the  indictment  or  ap- 
peal to  which  it  is  pleaded,  may  be  help- 
ed. 616 

If  there  be  a  variance  between  the  record  on 
which  a  man  is  convicted  or  attainted,  and 
his  charter  of  pardon;  yet  if  there  be  no 
repugnancy  to  intend  that  the  same  person 
or  thing  are  meant  in  both,  it  may  be  sup- 
plied by  proper  averments:  instances  giv- 
en. ^  551 

Where  the  time  proved  varies  from  that  laid 
in  the  indictment,  the  jury  may  find  the 
defendant  guilty  generally,  or  they  may 
find  him  guilty  specially  on  the  day  prov- 
ed. 451.  s.  180 

Where  a  certain  place  is  made  part  of  the 
description  of  the  fact  charged,  the  least 
variation  as  to  such  place  between  the  evi- 
dence and  the  indictment  is  fatal. 

614.  s.  481 

Where  one  is  indicted  for  writing  a  libel  se- 
cundum tenorem  sequentem,  or  for  forging  a 
deed  so  and  so  described,  any  the  least  va- 
riation between   the  libel  recited   or  the 


deed  described,  and  those  given  in  evi* 
dence,  is  fatal.  615.  s.  180 

A  variance  between  an  indictment  and  ap- 
peal of  death,  as  to  the  instrumental  cause, 
IS  no  way  material,  so  that  the  party  be 
proved  to  have  died  by  the  same  kind  of 
death.  616.  s.  18« 

Whatever  variance  is  material  with  respect 
to  the  principal,  is  equally  so  with  respect 
to  the  accessary.  616 

Where  an  indictment  sets  forth  all  the  special 
matter  in  respect  whereof  the  law  implies 
malice,  a  variance  between  the  indictment 
and  the  evidence  as  to  the  circumstances 
do  no  hurt,  so  that  the  substance  of  the 
matter  be  found.  616.  s.  183 

How  far  a  variance  in  the  recital  of  a  statute 
upon  which  an  indictment  is  founded  will 
be  fatal.    {See  Indictment.) 

VENDITIONI  EXPONAS. 

In  what  case  a  sheriff  may  be  authorised  by 
venditioni  exponas  to  sell  the  goods  after  the 
•  delivery  of  a  certiorari.  4 1 1 

i  -if  nr>)xt.  1         VERDICT. 
A  jury  sworn  and  charged  in  a  capital  case 
cannot  be  discharged  till  they  have  given 
a  verdict  J  qiusre,  if  the  prisoner  consent 
(^ec^  vide  Foster  29  (o  39).  619-  s.  1 

In  all  capital  cases  the  jury  must  give  their 
verdict  openly  in  courtj  they  cannot  give 
a  privy  verdict.  619.  s.  2 

The  jury  may  give  a  special  verdict  in  any 
criminal  case,  whether  capital  or  not  capi- 
tal. 629.  s.  3 
In  murder,  on  not  guilty,  the  jury  are  not 
bound  to  enquire  whether  the  prisoner  be 
guilty  of  manslaughter.  620.  s.  4 
On  an  indictment  of  murder,  the  verdict  may 
find  generally  manslaughter  se  defendendxt, 
or  per  infortunium  ;    but  it  must  also  say, 
not  guilty  of  the  murder.  ib. 
On  an  indictment  for  grand  larceny,  the  ver; 
diet  may  find  it  petty  larceny  only. 

ib.  s.  6 
On  an  indictment  for  robbery  and  putting  in 
fear,  the  jury  may  find  guilty  of  the  felony, 
not  guilty  of  the  robbery.  ibm 

So  on  the  8  Eliz.  c.  4.  the  jury  may  find,  guil- 
ty o(  stealing,  but  not  privately.  ib. 
On  an  indictment  for  petty  treason,  the  ver- 
dict may  find  murder  or  manslaughter,  as 
the  case  may  be.  ib. 
In  burglary,  where  a  cepit  et  asportavit  is  also 
laid,  the  prisoner  may  be  acquitted  of  the 
burglary  and  found  guilty  of  the Jelony.    ib. 
But  he  cannot,  on  a  charge  so  laid,  be  acquit- 
ted of  the  felony,  and  found  guilty  of  the 
burglary;  because  such  a  verdict  acquits 
him  of  the  intention  to  commit  felony,  in 
which  the  crime  of  burglary  consists. 

ib.  620 
A  verdict  found  the  prisoner  "guilty  of  steal- 
ing in  the  dwelling-house,  not  guilty  of  the 
burglary,"  and  it  was  held,  that  the  acquit- 
tal of  the  burglary  was  an  acquittal  of  steal- 
in  g  i  n  the  dwelling' house.  6^  1 .  ( N ) 
^  "Not 
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"Not  guilty  of  breaking,"   but  "guilty  oflOnan   acquittal  against  manifest  evidence 
stealing  in  the  dwelling-house,"  is  a  good       the  Court  may,  before  the-verdict  is  record- 
ed, but  not  after,  order  the  jury  to  recon- 


verdict  in  burglary  to  oust  the  offender  of 
clergy  on  the  12  Ann.  621.  (N) 

On  the  10  and  11  Will.  3,  c.  23.  for  ytrivalely 
stealing  to  the  value  of  5s.  in  a  shop,  the 
verdict  may  reduce  the  value  under  the 
sum  laid.  ib 

On  an  indictment  for  felony  ^ewera/Zy,  if  it 
appears  to  be  only  a  trespass,  yet  the  of- 
fender cannot,  on  such  indictment,  be  found 
guilty  of  the  trespass.  Sedqiuere,  if  the  spe- 
cial circumstances  be  set  forth.  ib. 
On  a  special  verdict  for  felony,  judgment  may 
be  given  for  trespass.  ib. 
On  an  indictment  for  trespass,  if  tihe  fact  ap- 
pear to  have  heen  felony,  the  prisoner  may 
be  found  guilty  of  the  trespass;  for  it  is  in 
the  election  of  the  king  to  proceed  either 
for  the  trespass  or  the  felony.     Sed  quccre. 

ib. 
A  verdict  of  acquittal  on  the  coroner's  inquest 
ougiit  to  shew  what  other  person  did  the 
fact.  ib.  s.  7 

Where  two  only  are  found  guilty  of  a  riot,  or 
.   only  one  of  a  conspiracy,  they  having  been 
indicted  with  others,  juagment  shall  be  giv- 
en. ^  622.  s.  8.  &  (N) 
Six  were  indicted  for  a  riot ;  two  died  before 
trial;  two  were  acquitted  ;  and  two  found 
guilty ;   and  judgment  was  given  on  this 
verdict.  622.  (N) 
On  an  indictment  against  several  for  an  of- 
fence which  may  be  done  as  well  by  one  as 
by  more,  the  verdict  may  find  one  only 
guilty,  and  acquit  the  rest.  ib. 
So  where   defendants   are  jointly  charged, 
some  may  be  acquitted,  and  others  found 
guilty.  ib. 
Unless  an  offence  consist  in  doing  some  entire 
thing,  the  defendant  may  be  found  guilty 
for  a  less  time  and  degree  than  is  laid,     ib 
The  Court  in  judging  oT  a  special  verdict  is 
confined  to  the  facts  found;  and  cannot 
supoly  any  defect  by  implication,  &c. 

622.  s.  9 
The  precision  with  which  a  special  verdict 
must  find  the  fact.  ib, 

If  the  special  verdict  do  not  suflficiently  ascer- 
tain the  fact,  a  vetiire  facias  de  novo  shall  is- 
■   sue.  ib.  (N)  2 

A  special  verdict  cannot  be  amended  in  capi- 
tal cases.  Sedqiuere,  if  there  are  notes  to 
amend  it  by.  ib. 

A  special   verdict  amended  in  forgery,  be- 
cause the  fault  was  committed  by  the  de- 
fendant, ib. 
If  the  imperfection  of  a  special  verdict  be 
such  as  thatjudgment  cannot  be  given  on 
it,  it  is  bad.                                       ib.  (N).  2 
If  there  be  several  issues,  and  the  jury  only 
find  some  of  them,  yet  judgment  may  be 
given  ;  for  in  a  general  verdict  upon  seve- 
ral counts,  if  any  one  of  them  is  good,  it  is 
sufficient  in  criminal  cases.                        ib. 
Words  repugnant,  in  a  verdict  which  would 
be  complete  without  them,  shall  be  rejected 
as  surplusage.                                   6(23.  s.  10 


siderit.  623.  s.  U 

Instances  of  surety  for  the  good  behaviour  af- 
ter  verdict  of  acquittal,  and  of  commitment 
for  contempt  of  court  during  trial.  ib. 

The  Court  cannot  set  aside  a  verdict  which 
acquits  a  defendant  of  a  prosecution  pro- 
perly criminal.  2*5. 

A  verdict  which  convicts  a  prisoner  may  be 
set  aside,  as  against  evidence  or  the  direc- 
tion of  the  judge,  or  for  mis-trial.  ib. 

By  14  Geo.  3,  c.20.  prisoners  acquitted  shall 
be  discharged  without  paying  any  fees. 

ib.  s.  13 

In  what  cases  a  person  may  be  tried  upon  a 
verdict  found  without  an  indictment.  {See 
Indictment). 

VERGE. 

Before  what  coroners  offences  within  the 
verge  are  indictable.  (^S'ec  Coroner).    76 

VI  ET  ARMIS. 
The  words  "  vi  et  armis"  are  not  necessary  in 

an  appeal  of  death.  252. 's.  8 

By  37  Hen.  8,  c.  8.  the  words  vi  et  armis  are 

not  necessary  in  indictments.  332 

But  indictments  of  trespass,  and    such  like, 

are  still  held  insufficient,  without  the  words 

vi  et  armis.  333 

VIEW. 
iSee  Coroner. 

VILL. 

See  Parish  and  Ward. 

Wherever  a  place  is  generally  alleged  in 
pleading,  the  law  will  intend  it  to  be  a  vill, 
unless  it  be  mentioned  with  some  addition 
which  shews  the  contrary.  256 

VILLEIN. 

.\  villein  cannot  have  an  appeal  of  larceny 
against  his  lord.  237 

The  plea  of  villenage,  and  the  general  issue, 
not  to  be  pleaded  by  the  lord  at  the  same 
time.  273 

VISNE. 

In  an  appeal,  the  fact  must  he  laid  in  some 
place  from  whence  a  visne  may  come. 

255.  s.  92 

A  vis7ie  may  come  from  any  place  which  is 
of  so  small  a  compass  that  all  who  live  in 
or  near  it  may  reasonably  be  presumed  to 
have  some  knowledge  of  the  persons  living 
in  it.  i5, 

A  visne  may  come  not  only  from  a  town,  but 
from  a  ward,  parish,  hamlet,  burgh,  ma- 
nor, castle,  or  even  from  a  forest  or  other 
place  out  of  a  town.  256 

S.  visne  may  well  come  de  vicineto  civitaJis, 
&c.  &c.  '  256 

No  visne  can  come  from  London,  or  i\\efVilds 
cf  Sussex,  on  account  of  their  largeness,  ib. 
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A  visne  may  come  from  a  park.  256 

kluccre,  whether  a  visjie  may  not  come  from  a 

heath  in  a  forest.  ib. 

No  visne  can  come  from  a  liberty.  ib. 

VOID. 

If  it  do  not  appear,  upon  the  face  of  an  in- 
dictment, that  the  party  had  authority  to 
take  it,  it  is  void.  77 

USURY. 

An  itidictment  on  the  stattite'^f  usury,  set- 
ting forth,  that  the  defendant  took  more 
than  five  in  the  hundred,  is  not  good  with- 
out shewini?  in  particular  how  much. 

343 

He  who  hath  borrowed  money  upon  an  usu- 
rious contract  is  not  a  competent  witness 
to  prove  the  usury,  unless  he  hath  repaid 
the  money  borrowed.  607 

WAGER  OF  LAW. 

In  actions  grounded  on  an  act  of  a  court  of 
record,  the  defendant  shall  not  be  suffered 
to  wage  his  law.  97 

WAGES. 

For  what  time  and  in  what  cases  an  approver 
is  entitled  to  his  wages. 

285.  s.  19.  286.  s.  27 

WAIF. 

All  waifs,  estrays,  goods  wrecked,  &c.  be- 
longing to  the  king,  may  be  inquired  of  at 
the  sheriff's  torn.  106.  s.  57 

An  appellant's  title  to  restitution  in  an  ap- 
peal of  larceny,  shall  not  be  barred  by 
the  goods  being  seized  as  waifs,  &c. 

241.  s,  54 

WALES. 

Whether  a  certiorari  lie  to  the  courts  in  Wales. 

401 

In  what  manner  indictments  removed  from 
IFales  are  to  be  proceeded  on.  ib. 

By  26  Hen.  8,  c.  6.  justices  of  gaol-delivery, 
and  of  the  peace,  in  the  counties  oi England 
where  the  king's  writ  runneth  next  adjoin- 
ing to  Wales,  may  try,  &c.  petty  treasons, 
felonies,  murders,  accessaries,  &c.  done  and 
committed  in  Wales.  304 

This  statute  is  not  repealed  by  34  and  35 
Hen.  8,  c.  26.  but  an  acquittal  at, the  grand 
sessions  is  a  good  bar  of  an  indictment  for 
the  same  crime  in  an  English  county. 

ib.  s.  42 

By  34  and  35  Jien.  8,  c.  26.  the  transcripts  of 
attainder,  which  are  ordered  to  be  certified 
to  justices  of  gaol-delivery,  &c.  shall  not 
extend  to  Wales.  474.  s.  17 

By  this  statute,  the  justices  of  the  grand  ses- 
sion in  Wales  are  empowered  to  take  indict- 
ments for  the  offences  mentioned  in  26  Hen. 
8.  c.  6.  804 

WALK. 


See  Visne. 


VOL.  II. 


WARD. 
See  Parish. 

WARRANT. . 

Warrants  issued  by  a  justice  ought  to  be  exe- 
cuted by  the  constable,  as  the  proper  offi- 
cer for  this  purpose.  98.  s.  35 

A  constable  is  indictable  for  refusing  to  exe- 
cute a  warrant  directed  to  him  by  a  justice. 

ih. 

Where  the  law  authorises"a  justice  to  direct 
a  warrant  to  a  private  person,  it  implicitly 
authorises  such  person  to  execute  it« 

121.8.21 

An  arrest  unlawfully  made  by  a  constable 
without  warrant  cannot  be  made  good  by 
a  warrant  taken  out  afterwards.       129.  s.  9 

After  an  escape,  the  party  cannot  be  again 
arrested  by  virtue  of  the  first  warrant ;  but 
if  he  surrender,  he  may  be  carried  to  the 
justice  under  it.  ib. 

A  constable  cannot  justify  an  arrest  by  force 
of  a  warrant  which  expressly  appears  on 
the  face  of  it  to  be  for  an  offence  of  which 
the  justice  had  no  jurisdiction.      ISO.  s.  10 

But  by  24  Geo.  2.  c.  44.  a  warrant  properly 
penned  (even  though  the  magistrate  who 
issues  it  should  exceed  his  jurisdiction;  will 
at  all  events  indemnify  the  officer  who  exe- 
cutes it  ministerially.  132.  note 

And  the  constable  is  bound  to  execute  the 
justice's  warrant;  for  unless  the  contrary 
plainly  appear,  the  officer  ought  to  pre- 
sume that  the  justice  hath  jurisdiction. 

130.  s.  10 
All  general  warrants,  except  in  the  cases  spe- 
cially authorised  bv  acts  of  parliament,  are 
declared  illegal.    'YVie  question  of  general 
warrants  stated.                               ib.  (N)  2 

A  justice  cannot  grant  a  blank  warrant;  and 
a  fortiori  he  cannot  legally  grant  a  gene- 
ral warrant  to  search  for  felons  or  stolen 
goods.  ib. 

The  person  to  whom  a  warrant  is  directed,  if 
it  be  within  the  jurisdiction  of  the  justice 
granting  it,  may  lawfully  execute  it. 

131.  s.  11 
The  justice   alone  is  punishable  for  granting 

a  warrant  without  sufficient  grounds.  131. 
Practice  has  authorized  the  making  out  of 
warrants  on  the  suspicion  of  felony  before 
indictment  found,  which  practice  is  coun- 
tenanced by  the  statutes  of  Phil.  &  Mary. 

The  propriety  of  this  practice  examined,  ib. 

A  warrant  to  apprehend  allpersom  guilty  of 
a  crime  therein  specified  will  not  justify 
the  officer  who  acts  under  it.         132.  notis 

In  what  manner  an  officer  might  justify  an 
arrest  under  a  warrant  at  common  law.  ih. 

For  what  offences  a  warrant  may  be  granted. 

133. 

Whether  a  justice  can  justify  a  general  war- 
rant to  search  all  suspected  houses  for  sto- 
len goods.  134.  517. 

A  warrant  to  seize  and  carry  away  papers 
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in  the  case  of  a  libel  is  illegal  and  void. 

133.  (N)  6 

Upon  whatevidence  a  warrant  shall  be  grant- 
ed. 134. 

In  what  form  the  warrant  of  a  justice  of  the 
peace  must  be  made.  134. 

In  what  manner  such  warrant  is  to  be  exe- 
cuted.     {See  Arrest.)  135. 

Whether  a  commitment  can  be  justified  with- 
out a  warrant  in  writing.  174.  s.  3 

In  cases  where  the  justice  hath  jurisdiction, 
the  legality  of  his  warrant  will  never  de- 
pend on  the  truth  of  the  information  upon 
which  it  is  granted.  179.  noiis 

What  conclusion  every  warrant  of  commit- 
ment must  contain.  180.  s.  18. 

The  want  of  form  in  a  warrant  will  not  ex- 
cuse the  officer  or  gaoler  for  suffering  the 
prisoner  to  escape.  197.  s.  24 

No  fine  or  amercement  by  the  sheriff*s  torn 
can  be  distrained  for  without  a  special  war- 
rant. 97.  s.  30. 

WASTE. 

At  common  law,  the  king,  upon  an  attainder 
of  felony,  had  a  right  utterly  to  waste  the 
lands  of  the  offender.  638.  s.  8 

In  what  cases  the  king  is  intitled  to  the  year, 
day,  and  waste.  ib. 

WATCH. 

By  Stat.  IVinchester,  c.  4.  from  Ascension  to 
Michaslmas-day,  every  city  shall  be  kept 
by  six  men  at  each  gate;  every  borough 
by  twelve  men ;  every  town  by  six  or  four 
men  ;  who  shall  watch  continually  every 
night,  from  sun-setting  to  sun-rising.     128. 

By  5.  Hen.  4.  c.  3.  watch  shall  be  kept  on  the 
sea-coast,  and  justices  of  the  peace  shall, 
by  their  commission,  have  authority  to  see 
the  statute  of  /^///cAci/tfr  performed  in  their 
behalf.  ib.  s.  3 

A  stranger  who  is  not  an  inhabitant  of  a  town 
cannot  be  compelled  to  keep  watch  in  it. 

ib.  s.  4 

Every  inhabitant  is  bound  to  keep  watch  in 
his  turn,  or  to  find  another  sufficient  per- 
son to  keep  it  for  him.  ib. 

An  inhabitant  is  indictable  for  refusing  to 
keep  watch.  ib. 

Quaere,  whether  he  may  be  committed  by  the 
constable  till  he  consent  to  do  his  duty.  ib. 

By  stat.lFinchester,  \i  any  stranger  do  pass  by 
the  watch,  he  shall  be  arrested  till  the 
morning;  and  if  no  suspicion  be  found,  he 
shall  go  quit;  but  if  suspicion  be  found,  he 
shall  be  delivered  to  the  sheriff".         ib.  s.  5 

Persons  not  yielding  to  the  watch  may  be  ar- 
rested on  a  hue  and  cry.  128.  s.  5 

How  such  Hue  and  Cry  shall  be  made, 
and  the  watchmen  indemnified.  ib. 

WEIGHTS. 

Keeping  false  weights  or  measures  was  indict- 
able at  the  sheriff's  torn.  106.  s.  58 


WHITEHALL. 

How  a  larceny  in  lodgings,  being  parcel  of 
IVhildiall,  must  be  laid  in  the  indictment, 
to  bring  tlie  offence  within  5  and  6  Edw. 
6.  c.  9.  or  39  Eliz.  c.  Id.  495. 

WOMAN. 

Women  are  privileged  from  doing  suit  and 
service  at  the  sheriff's  torn.  92.  s.  11. 

QiKBve,  if  a  woman  by  custom  may  serve  the 
ofl[ice  of  constable  by  finding  a  deputy. 

99.'s.37 
In  what  cases  a  woman  may  bring  an  appeal 
for  the  deathof  her  husband.  (*S'ee  Appeal.) 
No  woman  can  be  an  approver ;  sed  qucere. 

!^82.  s.  6 

Women  standing  mute  were  liable  to  penance 

as  well  as  men.  464.  s.  17 

By  3  and  4  Will,  and   Mary,  c.  9.  where  in 

"^any  felony  a  man  is  entitled  to  clergy,  a 

woman  shall  be  also  allowed  it,  and  liable 

to  similar  punishment.  472.  s.  8 

The  judgment  against  a  woman  in  all  cases 

of  treason  was  to  be  drawn  to  the  place  of 

execution,  and  there  burnt:  but  now,  by 

30  Geo.  3.  c.  48.  they  shall  be  hanged. 

626.  s.  6 
Whipping  women,  abolished  l  Geo.  4,  c.  57. 

631 

WOOLLEN. 

By  22  Car.  2.  c.  5.  stealing  woollen  manufac- 
tures from  the  rack  or  tenters  in  the  night- 
time is  excluded  from  clergy.  487 

But  Clergy  restored  by  Geo.  4.  ift. 

WRECK. 

See  Torn. 

By  1'-*  Ann.  c.  18.  and  26  Geo.  2.  c.  19.  plun- 
dering goods  that  have  been  saved  from 
wreck  is  ousted  of  clergy.  489. 

WORKHOUSE. 
See  House  of  Correction. 

WRIT. 

Whether  commissions  of  oyer  and  terminer 
come  under  the  notion  of  the  word  zeriV. 
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In  what  cases  an  attachment  lies  for  not  exe- 
cuting a  writ,  or  for  doing  it  oppressively, 
or  not  executing  it  effectually,  or  for  mak- 
ing a  false  return.  ch.  22.  s.  2  to  5 

Whether  process  without  writ  can  be  awarded 
into  a  different  county  from  that  wherein 
the  Court  sits.  ch.  27.  s.  1. 

YEOMAN. 

Yeoman  and  labourer  are  good  additions  of 
the  state  and  degree  of  a  man.     262.  s.  HI 

But  if  a  gentleman  be  named  with  the  addi- 
tion o^  yeoman ,  it  may  be  pleaded  in  abate- 
ment. »^- 


END  OF  VOL.  ir. 
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All  courts  of  criminal  jurisdiction  are  courts  of  record,  ch.  1.  sect.  14. 
And  derive  their  authority  from  the  crown,  ch.  1,  sect.  J.  &c. 

The  Principal  Courts  of  this  kind  are, 

\.  The  court  of  the  lord  high  steward,  ch.  2. 

2.  The  court  of  king's  bench,  ch.  3. 

3.  The  court  of  the  constable  and  marshal,  ch.  4. 

4.  The  court  of  the  justices  oi  oyer  and  terminer,  ch.  5. 

5.  The  court  of  justices  oi  gaol-delixery,  ch.  6. 

6.  The  court  of  the  justices  of  assize  and  ?iisi  prius,  ch.  7. 

7.  The  court  of  conservators  of  the  peace,  ch.  8. 

8.  The  court  of  justices  of  the  peace,  ch.  8. 

9.  The  court  of  sessions,  ch.  8. 

10.  The  court  of  the  coroner,  ch.  9. 

11.  The  sheriflf 's  tourn,  ch.  10. 

12.  The  court-leet,  ch.  11. 

The  first  thing  to  be  done  in  order  to  the  bringing  of  a  criminal  to 
justice  is  to  arrest  him. 

Arrests  are  either  without  process  from  a  court  of  record,   or  by 
virtue  of  such  process. 

And  First,  arrests  without  such  process^  are  either, 

1 .  By  private  persons,  or, 

2.  By  public  officers. 

Arrests  of  this  kind  by  private  persons  are  either, 

1.  Such  as  are  commanded  and  enjoined  by  law,  ch.  12.  sect.  I 

to  8. 

2.  Such  as  are  permitted  bylaw,  ch.  12.  s.  8  to  18. 

3.  Such  as  are  awarded  by  law,  ch.  12.  sect.  22.  &c. 

Arrests  of  this  kind  by  public  officers,  are  either, 

1.  By  watchmen,  ch.  13,  sect.  1  to  7. 

2.  By  constables,  ch.  13.  s.  7  to  12. 

3.  By  bailiifs  of  towns,  ch.  13.  s.  12. 

4.  By  justices  of  peace,  which  are  either, 

1.  By  parol,  ch.  13.  s.  14. 

2.  By  warrant,  ch.  13.  s.  \o.  to  the  end  of  I  he  chapter. 

Persons 
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Persons  arrested  are  either  to  be^ 

1.  Bailed,  ch.  15. 

2.  Committed,  ch.  16. 

Persons  may  be  criminal,  in  preventing  the  bringing  of  oflfenders  to 
public  justice,  several  ways. 

1 .  Before  any  arrest  made.  * 

2.  After  an  arrest. 

Persons  may  be  so  guilty  before  any  arrest  made. 

1.  By  opposing  an  arrest,  ch.  17.  sect.  1. 

2.  By  suffering  a  criminal  to  escape,  ch.  17.  sect.  2.  4. 

3.  By  flying  from  an  arrest,  ch.  17.  sect.  3.  ch.  49.  s.  14,  15,  16. 

Persons  may  be  so  guilty  after  an  arrest,  either  in  respect  of  an  arrest 
of  themselves  or  of  others. 

Their  offence  in  respect  of  an  arrest  of  themselves,  if  without  force, 
is  called  an  escape,  ch.  17.  sect.  5. 

If  with  force,  it  is  called  a  breach  of  prison,  ch.  18. 

Their  offence  in  respect  of  the  arrest  of  others,  is  either, 

1 .  Without  force,  or, 

2.  With  force. 

Such  offences  without  force  come*  under  the  notion  of  escapes,  and  are 
either. 

1.  By  officers  (ch.  19)  or, 

2.  By  private  persons,  ch.  20. 

Such  offences  with  force  come  under  the  notion  of  rescous,  ch.  21. 

Secondly,  Arrests  by  process  from  a  court  of  record  may  be  made 
by  virtue  of  two  kinds  of  process. 

1 .  Upor  such  as  is  awarded  by  the  discretion  of  the  court  upon  a 

bare  suggestion,  or  the  knowledge  of  the  justices. 

2.  Upon  such  as  is  awarded  on  an  appeal,  indictment,  or  informa- 

tion. 

Process  of  the  first  kind  is  generally  called  an  attachment,  ch.  22* 

An  Attachment  lies  either  against, 

1 .  The  officers  of  the  court,  as, 

1 .  Sheriffs  and  bailiffs,  ch.  22.  sect.  2  to  6. 

2.  Attornies,  ch.  22.  sect.  6  to  12. 

3.  Other  officers  of  the  court,  eh.  22.  sect.  12. 

4.  Jurors,  ch.  22.  sect.  14  to  25.  or, 

2.  Against  others,  as, 

1.  Inferior  judges,  ch.  22.  sect.  25  to  30. 

2.  Counsellors,  ch.  22.  sect.  30. 

3.  Gaolers,  ch.  22.  sect.  3 1 . 

4.  Any  other  persons  whatsoever,  ch.  22.  sect.  33. 

Process  on  an  appeal,  indictment,  or  information,  supposes  such  ap- 
peal, indictment,  or  information,  to  be  first  exhibited. 

An  Appeal  is  either, 

1 .  By  an  innocent  person,  which  may  either  be  writ  or  by  bill, 

ch.  23. 

2.  By  an  offender  confessing  himself  guilty,  who  is  commonly 

called  an  Approver,  ch.  23. 

Process 
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Process  on  an  indictment  or  information  snpp"'^^"^  "'^^^h  indictment  or 
information  to  be  first  exhibited. 

Indictments  (ch.  25.)  are  of  two  kinds  : 

1.  Such  as  are  grounded  on  the  common  law,  th.  2.">.  n.  .*.>.  to  99. 

2.  Such  SA  are  grounded  on  statute,  ch.  25.  sect.  99  to  118. 

Informations  are  of  two  kinds  : 

1.  Such  as  are  merely  the  suit  of  the  king,  ch.  26. 

2.  Such  as  are  partly  the  suit  of  the  king,  and  partly  the  suit  of 

party,  ch.  26.  sect.  17. 

Process  on  an  indictment  or  information  may  be  either  considered, 

1 .  In  general,  without  any  particular  regard  to  process  of  out- 

lawry, ch.  27.  sect.  1  to  113. 

2.  In  particular^  with  regard  to  such  process  only,  ch.  27.  s.  1 13. 

A  criminal  being  brought  into  court  is  to  be  arraigned,  or  put  upon 
his  trial,  the  manner  whereof  may  be  considered, 

1.  As  it  relates  to  all  criminals  in  general,  ch.  28. 

2.  As  it  relates  to  principals  and  accessaries  in  particular,  c.  29. 

The  party  being  an*aigned,  either, 

1.  Stands  mute  (ch.30.)  or, 

2.  Confesses,  (ch.  31.)  or, 

3.  Pleads. 

Pleas  are  either, 

1 .  Dilatory,  or, 

2.  In  chief. 

The  dilatory  are  either, 

1.  Declinatoiy,  or  ' 

2.  In  abatement,  ch.  34. 

The  declinatory  are  either, 

1 .  Of  the  privilege  of  sanctuary,  (ch.  32.)  or, 

2.  Of  the  benefit  of  clergy,  ch.  33. 

3.  Of  transportation. 

Pleas  in  chief  are  either, 

1.  In  bar,  or, 

2.  The  general  issue,  ch.  38. 

The  principal  pleas  in  bar  are, 

1.  That  of  autrefoits  acquit,  ch.  35. 

2.  That  of  autrefoits  attaint,  or, 

3.  That  of  autrefoits  convict,  ch.  36. 

4.  That  of  pardon,  ch.  37. 

The  plea  of  "  not  guilty"  is  triable  either, 

1 .  By  the  country,  or, 

2.  By  the  peers,  (ch.  44.)  or, 

3.  By  battle,  ch.  45. 

In  order  for  a  trial  by  the  country  a  jury  must  be  returned, 

1.  From  the  proper  county,  ch.  40. 

2.  By  proper  process,  ch.  41. 

3.  Before  a  proper  court,  ch.  42. 

The 
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The  Jurors  being  returned  into  court  may  in  many  cases  be  chal- 
lenged. 
Such  Challenges  may  be  considered  either, 

1 .  Without  any  particular  regard  to  aliens,  or, 

2.  As  they  particularly  relate  to  aliens,    ch.  43.  sect.  34.  to  the 

end  of  the  chapter.  j| 

Those  of  the  first  kind  are  either, 

1 .  Such  as  may  be  taken  on  the  part  of  the  king  (ch.  43.  sect.  2, 

3.)  or, 

2,  Such  as  may  be  taken  on  the  part  of  the  prisoner. 

A  challenge  may  be  taken  on  the  part  of  the  prisoner,  either, 

1.  Peremptoiy,  (c.  43.  sect.  5  to  10.)  or, 

2.  For  cause,  c.  43.  sect.  10  to  34. 

The  jury  being  sworn,  are  to  be  guided  by  their  evidence,  ch.  46, 
Whereupon  they  must  give  some  Verdict  either  general  or  special, 
ch.  A7. 

Judgments  in  criminal  cases  are  of  two  kinds, 

1 .  Such  as  expressly  sentence  the  party  to  the  punishment  pro- 

per for  his  crime. 

2.  Such  as  give  no  such  express  sentence. 

Of  judgments  by  such  express  sentence  there  are  two  kinds : 

1.  Such  as  are  fixed  and  stated,  and  always  the  same  for  the 

same  specijes  of  crimes,  ch.  48.  sect.  2  to  14. 

2.  Such  as  are  discretionary  and  variable  according  to  the  diffe- 

rent circumstances  of  each  case,  ch.  48.  sect,  14  to  21. 

Of  judgments  which  give  no  such  express  sentence,  there  are  also  two 
kinds : 

1.  Outlawry,  ch.  48.  sect.  21,  22,  23. 

2.  Abjuration,  ch.  48.  sect.  24. 

The  most  considerable  consequences  of  an  Attainder,  &c.  are, 

1 .  The  forfeiture  of  lands  and  goods,  ch.  49.  sect.  1.  to  42. 

2.  The  loss  of  the  wife's  dower,  ch.  49.  s.  42  to  A7. 

3.  The  corruption  of  blood,  ch.  49.  sect.  47.  to  the  cud  of  tt^ 
chapter. 

Forfeitures  of  lands  and  goods  are  either,  ^ 

1.  By  the  common  law  (ch.  49.  sect.  1  to  18.J  or, 

2.  By  statute,  ch.  49.  sect.  18  to  30. 
Judgments  may  be  avoided,  either, 

1.  Without  writ  of  error,  (ch,  50.  sect.  10  to  17.)  or, 

2,  By  writ  of  error. 

They  may  be  avoided  by  writ  of  error,  either, 

1 .  For  faults  apparent  in  the  record,  (ch.  50.  sect.  1 ,)  or, 

2.  Formatters  dehors  the  record,  (ch.  50.  sect.  2  to  10.) 

The  party  condemned  is  either  to  be, 

1 .  Reprieved,  (ch.  5 1 .  sect,  8,  9.)  or, 

2.  Executed,  ch.  5 1 .  sect.  1  to  8. 


ERRATA. 

Page  22,  line  21,  for  "  present,"  read  "preter." 

Page  126,  line  6  from  the  bottom,  after  the  word  "  conspirators,"  insert  "  they 

were  taken  atvay." 
Page  263,  ch.  5.  for  "  suflScient,"  read  "  i«suflBicient." 
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